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The  Hon.  Sir  Richard  Torin  Kindersley,  Knt.,  Vice  Chancellor. 
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The  Hon.  Sir  George  William  Wilshere  Bramwell,  Knt. 
The  Hon.  Sir  William  Fry  Channell,  Knt. 
The  Hon.  Sir  James  Plaisted  Wilde,  Knt. 
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Sir  Robert  Joseph  Phillimore,  Knt.,  Queen's  Advocate. 


Digitized  by 


Google 


PREFERMENTS  AND  MEMORANDA. 


In  Hilary  Term^  1863,  John  Osborne,  Esq.,  of  Lincoln's  Inn,  and  James 
St.  George  Burke,  Esq.,  of  the  Middle  Temple,  were  appointed  Her  Majesty's  Counsel 
learned  in  the  law. 

In  the  vacation  after  Hilary  2Vi»,  George  Stovin  Yenables,  Esq.,  of  the  Inner 
Temple,  was  appointed  one  of  Her  Majesty's  Counsel  learned  in  the  law. 

In  the  vacation  after  Trinity  Term^  Sir  Cresswell  Cresswell,  Judge  of  the 
Court  of  Probate  and  of  the  Court  for  Divorce  and  Matrimonial  Causes,  died  in  con- 
sequence of  injuries  received  by  the  falling  of  his  horse.  He  was  succeeded  by  Sir 
James  Plaisted  Wilde,  one  of  the  Barons  of  the  Court  of  Exchequer. 

In  the  same  vacation,  Gillery  Pigott,  Esq.,  Serjeant-at-Law,  was  appointed  to 
succeed  Sir  James  Plaisted  Wilde  in  the  Court  of  Exchequer,  and  received  the 
honour  of  knighthood. 

Sir  William  Atherton  retired  from  the  office  of  Attorney  General  in  consequence 
of  ill  health.  Sir  Roundell  Palmer,  Her  Majesty's  Solicitor  General,  was  appointed 
Her  Majesty's  Attorney  General,  and  Robert  Porrett  Collier,  Esq.,  one  of  Her 
Majesty's  Counsel,  was  appointed  Her  Majesty's  Solicitor  General.  He  received  the 
honour  of  knighthood. 

In  the  same  vacation,  William  Henry  Cooke,  Esq.,  of  the  Inner  Temple,  Joun 
Gray,  Esq.,  of  the  Middle  Temple,  John  Joseph  Powell,  Esq.,  of  the  Middle  Temple, 
and  George  Loch,  Esq.,  of  the  Middle  Temple,  were  appointed  Her  Majesty's  Counsel 
learned  in  the  law. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Courts  of  CJanterp, 

AND  ON  APPEAL  TO  THE  HOUSE  OF  LORDS, 

COMMENCIKO  WITH 

MICHAELMAS  TERM,  26  VICTORIA, 


Westbuby,L.C.  ) 

Nov    12  [  PHILLIPS  V.OUTTEMDOE. 

Legacy — Annuity — Charge  on  Coirptts, 

A  testator  gave  leaseholds  to  trustees  upon 
trust  to  receive  the  rents  and  profits  and  to 
pay  the  annual  sum  of  60/.  to  H.  for  life^ 
aind  after  the  death  of  H.to  raise  by  sale  or 
mortgage  the  sum  of  400/.  for  the  children 
of  H,f  and  after  the  death  of  U,  and  the 
raising  and  payment  of  the  400/.,  to  assign 
the  send  lecueholds,  or  such  part  thereof  as 
should  remain  undisposed  of,  unto  T.  ahso- 
lutely.  The  income  proving  insufficient  to 
satisfy  the  annuity,  it  was  held  that  it  was 
chargeable  upon  the  corpus, 

Li  this,  which  was  a  creditors'  suit,  the 
question  whether  an  annuity  was  to  be  paid 
out  of  corpus  or  out  of  income  alone,  was 
decided  by  Stuart,  V.C.,  on  further  con- 
sideration, in  & vour  of  the  annuitant.  From 
this  dedsion  the  plaintiffs  appealed.  James 
Ckitteridge,  the  testator  in  the  cause,  by  his 
will,  dated  in  1827,  gave  to  William  Probert 
certain  leasehold  land  and  groundrents 
^  upon  tanst  to  receive  and  take  the  rents, 
issues  and  profits  thereof^  and  after  pay- 
ment of  the  grotmdrent,  kc  and  the  interest 
of  any  money  secured  or  to  be  secured  there- 
on, to  pay  the  annual  sum  of  60/.  to  my 
daughter  Harriet  for  her  life,  ko,}  and  in 


case  of  the  death  of  my  said  daughter,  leav- 
ing any  child,  then  upon  trust  to  continue 
the  payment  of  the  said  atinual  sum  of 
60/.  for  the  benefit  of  such  child;  and 
upon  further  trust  in  case  of  the  death  of 
my  said  daughter  leaving  any  child  or  chil- 
dren, when  and  so  soon  as  the  youngest  of 
such  child  or  children  shall  attain  ti^e  age 
of  twenty-one  years,  to  raise  out  of  the 
land,  groimdrents  and  premises,  by  sale  or 
mortgage,  the  simi  of  400/.,  and  divide  the 
said  sum,  <fec  ;  and  upon  farther  trust, 
during  the  lifetime  of  my  said  daughter, 
and  until  the  youngest  cluld  (if  any)  shall 
attain  the  age  of  twenty-one  years,  to  pay 
the  residue  of  the  said  rents,  issues  and 
profits  (after  payment  thereout  of  the  said 
groimdrents,  interest,  <Scc.  and  the  said  an- 
nual sum  of  60/.)  unto  my  son,  Thomas  Qut- 
teridge;  and  upon  further  trust,  after  the 
decease  of  my  said  daughter,  in  case  she 
shall  die  without  leaving  any  child,  &c,  or 
in  case  she  shall  leave  any  child  or  children, 
after  the  attainment  by  the  youngest  of  such 
child  or  children  of  the  age  of  twenty-one, 
and  the  raising  and  payment  of  the  said 
sum  of  400/.,  and  after  the  performance  of  all 
the  before-mentioned  trusts,  upon  trust  that 
the  said  William  Probert  shall  assign  the  said 
land,  groundrents  and  premises,  or  such 
part  thereof  as  shall  remain  imdisposed  of, 
unto  my  said  son  absolutely."  llie  plain- 
tiffs held  a  mortgage  on  the  testator's  lease- 
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hold  property;  which  after  the  testator^s 
will  had  been  transferred  to  them  on  their 
making  a  further  advance.  The  property 
had  been  sold,  and  after  paying  off  the 
original  mortgage  a  sum  of  700/.  remained; 
and  the  income  being  insufficient  to  keep 
down  the  annuity,  the  Vice  Chancellor 
declared  that  the  annuitant  was  entitled  to 
resort  to  the  corpus, 

Mr,  Malins  and  Mr,  W.  Rudally  for  the 
appellants,  contended  that  the  annuitant 
here  could  not  be  in  a  better  position  than 
a  tenant  for  life — Foster  v.  Smith  (I), 

The  Lord  Chancellor. — ^There  the  tes- 
tator contemplated  the  4>roperty  remaining 
in  its  entirety.  Here  the  direction  for  pay- 
ment of  the  residue  contempktes  the  fiidl 
satisfaction  of  the  annuity. 

Mr,  Malins. — ^The  words  "  undisposed 
of"  referred  to  the  sum  of  400/.  and  the 
raising  of  that  sum.  The  testator  had  as 
much  an  intention  to  benefit  the  children 
as  his  daughter. 

The  Lord  Chancellor. — If  the  daugh- 
ter received  less  than  the  60/.  during  her 
life,  would  not  her  representatives  be  en- 
titled after  her  death  to  continue  the  receipt 
of  the  dividends  until  the  deficiency  was 
made  up? 

Mr,  Matins  and  Mr,  RudaU  referred  to 
The  Attorney  General  v.  PotUden^   3 

Hare,  555. 
EarU  V.  BeUingham^  24  Beav.  445; 
ac  27  Law  J.  Rep.  (n.s.)  Chanc.  545. 
MiUs  V.  DrewiU,  20  Ibid.  632. 

Mr,  Greene  and  Mr,  Beavan,  for  the  an- 
nuitanty  were  not  called  upon. 

The  Lord  Chancellor  said  that  the 
decree  was  right  The  general  rule  was, 
that  an  unlimited  indefinite  charge  upon 
"rents  and  profits  was  a  charge  upon  the 
corpus.  Here  the  charge  was  "  out  of  the 
rents  and  profits"  to  pay  the  annuity  to 
his  daughter  for  her  life;  it  was  not  out 
of  the  rents  and  profits  during  her  life. 
The  right  of  the  trustees  was  general  and 
indefinite.  The  charge,  therefore,  on  the 
rents  and  profits  continued  until  the  annuity 
was  satisfied.  The  decision  in  Foster  v. 
Smith  went  upon  this,  that  the  effect  of  the 

(1)  1  Ph.  629;  i.  c  a  Yoa.  k  0.  0.0.  218. 


gift  over  was  to  reduce  the  charge  on  the 
rents  and  profits  to  a  charge  during  the  life 
of  the  annuitant ;  but  on  the  death  of  the 
annuitant,  the  trustees  were  to  convey  over 
the  estate  to  the  testator's  sisters;  and  the 
right,  therefore,  to  receive  the  rents  and 
profits  ceased  on  the  death  of  the  annuitant 
Of  necessity,  therefore,  in  Foster  ▼.  Smith 
the  trust  to  receive  the  rents  and  profits 
was  construed  to  be  a  right  to  receive  them 
during  the  life  of  the  annuitant  In  Earle 
V.  Bellingham  the  Master  of  the  Rolls  fol- 
lowed Foster  v.  Smithy  and  there  the  trust 
was,  after  the  death  of  the  annuitant,  to 
transfer  a  specified  sum;  and  there  was, 
therefore,  an  intention  to  have  the  corpus 
kept  in  its  entirety  for  the  benefit  of  those 
who  came  afterwards,  and  who  were  in- 
tended to  have  the  corpus  in  its  integrity. 
But  here  there  were  no  such  words;  but  the 
gift  over  was  in  terms  made  subject  to  what 
was  necessaiy  for  the  legal  operation  of  the 
antecedent  gift,  and  the  party  claiming  the 
residue  could  only  claim  what  remained 
after  the  effect  of  the  antecedent  gift  was 
exhausted.  Did,  then,  this  charge  upon  the 
rents  and  profits  constitute  a  diarge  upon 
corpus  f  and  his  Lordship  was  of  opinion 
that  it  did,  and  he  found  nothing  to  rebut 
that  in  the  terms  of  this  will  He  could 
not,  therefore,  alter  the  decree,  as  he  con- 
sidered that  the  Vice  Chancellor  had  put 
a  proper  interpretation  upon  the  will ;  and 
the  annuitant  must,  therefore,  continue  to 
receive  the  annuity  out  of  the  corpus. 


Wrstbury,  L.C.  )    „,„^^^  «„^^*« 

_.  '  V    ELLISON  V,  THOMAS. 

Practice — Petition  of  Re-hearing. 

Semble — that  a  person  brought  before  the 
Court  by  service  of  notice  of  the  decree  under 
the  15  iSflQ  Vict,  c  86.  s,  42.  is  entitled  to 
present  a  petition  of  re-hearing, 

Mr,  Graham  Hastings,  on  behalf  of  a 
person  who  had  been  served  with  notice  of 
the  decree,  under  the  15  &  16  Vict  c  86. 
8.  42.  rule  8,  applied  to  have  a  petition  of 
re-hearing  received  by  his  Lordship's  secre- 
tary. An  objection  had  been  made  that  the 
petition  was  not  presented  by  a  party  to 
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the  suit;  and  although  this  objection  had 
been  since  withdrawn,  it  was  desirable  to 
haye  the  Lord  Chancellor's  directions  on 
the  subject,  in  order  to  settle  the  practice. 
The  rule  under  which  this  person  had  been 
s^red  with  notice  of  the  decree,  provided 
that  ''after  such  notice  they  shall  be  bound 
by  the  proceedings  in  the  same  manner  as 
if  they  had  been  originally  made  parties 
to  the  suit,  and  they  may,  by  an  order  of 
course,  have  liberty  to  attend  the  proceed- 
ings under  the  decree,**  &c. 

The  Lord  Chancbllob  said,  that  his 
present  impression  was,  that  a  party  brought 
into  court  by  the  operation  of  that  order, 
was  entitled  to  pre^nt  a  petition  of  re- 
hearing. He  would  direct  that  the  petition 
should  be  received ;  but  that  would  not  pre- 
vent any  question  being  raised  on  the  hear- 
ing of  the  appeal 


KUTDEBSLEY,  V.C. 

Nov.  5. 


MADDBN  V.  IKIN. 


Legacy — Period  of  Distribution  — Vest- 
ing of  Shares — Priores  NcUu, 

A  iestaior  directed  thai  the  income  of  cer- 
tain property  mentioned  in  his  mil  shxndd 
he  ef^oyed  by  his  wife  and  his  unmarried 
doubters  during  their  lives,  and  after  the 
death  of  the  last  survivor  of  his  wife  and 
unmarried  daughters  the  principal  of  the 
tftock  should  be  divided  equally  among  the 
two  eldest  children  bom  in  legitimate  wed- 
lock to  each  of  his  sons  and  daughters.  But 
in  ease  there  be  only  one  child  living  to  any 
of  his  married  sons  or  daughters,  that  that 
child  receive  only  the  proportion  divided 
eqncUlyf  according  to  the  number  there  may 
he: — ^Held,  that  after  the  death  of  the  widow 
and  unmarried  daughters  those  children 
only  were  etUitled  to  take  who  were  living  at 
the  period  of  distribution,  and  the  property 
was  not  vested  in  those  who  were  priores 
natu. 

This  was  a  special  case,  filed  for  the 
purpose  of  having  a  construction  put  upon 
the  will  of  William  Molesworth  Madden, 
dated  the  22nd  of  August  1819,  which  was 
to  tiie  following  effect:  *'  In  the  first  place 


having,  by  my  wife,  Elizabeth  Madden, 
seven  children  now  alive,  my  desire  is  to 
divide  my  property  among  them,  so  that 
they  may  each  enjoy  their  portion  without 
jealousy  or  strife,  feel  grate^l  for  the  bene- 
fits they  may  receive  from  me,  and  learn 
to  imitate  my  example  in  the  management 
of  their  own  families,  should  they  have 
any."  The  testator  then  gave  various 
pecuniaiy  legacies  to  the  children,  and 
continued,  "  And  all  other  property  I  may 
die  possessed  of  I  bequeath  to  my  wife, 
Mrs.  E.  Madden,  the  interest  of  which  to 
be  enjoyed  by  her  as  long  as  she  remains 
single,  but  in  case  she  marries  again,  to 
be  forfeited  and  devolve  to  my  remaining 
unmarried  daughters.  Now,  the  intent 
and  obligation  of  this  my  will  is,  that  in 
five  montiis  after  my  decease  my  two  sons, 
Morison  Madden  and  Wyndham  Madden, 
may,  if  they  choose,  receive  and  be  paid 
their  separate  portions  from  my  funda  of 
stock  in  the  Buik  of  England,  now  in  the 
hands  of  Messrs.  Coutts  <fe  Co.,  who  receive 
my  dividends  on  9,311/.  lOs.  in  the  3^ 
per  cent  consols,  and  2,263^  Is.  in  the 
navy  51.  per  cents.  But  not  so  to  my  wife, 
Mrs.  Madden,  and  my  five  daughters.  My 
will  and  intent  is,  that  no  part  of  the  prin- 
cipal of  the  portions  I  have  bequeathed 
to  them  shall  be  touched  on,  except  on  the 
marriage  of  any  of  my  daughters  with  the 
consent  and  approbation  of  the  majority  of 
my  executors,  when  I  wish  it,  if  possible, 
to  be  settled  on  themselves  and  tibe  chil- 
dren they  may  have.  This  I  deem  essen- 
tial to  the  welfare  and  honour  of  those  of 
my  family  who  remain  unmarried,  that 
they  live  together  in  love  and  amity  on  the 
interest  of  the  money  I  bequeath  them, 
which  I  have  been  saving  all  my  life  for 
their  sakes.  While  they  continue  together 
their  income  wOl  be  good,  and  sufficient  for 
the  line  of  life  we  have  lived  in;  but  if,  on 
the  contrary,  disagreement  or  misfortune 
shotdd  occasion  their  separation,  they  would 
be  poor  and  miserable.  I  therefore  again 
insist  that  if  any  of  my  aforesaid  family 
(Mrs.  Madden  and  our  five  daughters)  shall 
separate  from  each  other  (except  by  the 
marriage  of  any  of  my  daughters),  their 
portions  shall  be  transferred  to  and  divided 
equally  amongst  those  of  my  daughters 
who  may  thus  continue  unmarried  residing 
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together.  And  I  also  declare  this  my  will 
to  be,  that  on  the  demise  of  any  of  my 
before  mentioned  wife  and  daughters 
who  continue  unmarried,  the  interest  of 
their  share  or  stock  coming  to  them  in 
virtue  of  this  testament  shall  immediately 
revert  to  those  who  continue  unmarried 
and  live  together.  And  I  also  will  that 
after  the  death  of  the  last  survivor  of  the 
aforesaid  Mrs.  Madden  and  those  of  my 
daughters  who  may  be  unmarried  and 
living  together,  the  entire  of  the  principal 
of  the  stock,  the  interest  of  which  they 
have  been  living  on,  shall  be  divided  equally 
among  the  two  eldest  children  bom  in 
legitimate  wedlock  to  each  of  my  sons  and 
daughters.  But  in  case  there  be  only  one 
child  living  to  any  of  my  married  sons  and 
daughters,  that  that  child  receive  only  the 
proportion  divided  equally  according  to  the 
nimiber  there  may  be;  and  I  do  hereby 
appoint  my  wife,  Mrs.  Madden,  my  eldest 
son  Morison  Madden,  and  my  son  Wynd- 
ham  Madden,  to  be  my  executors." 

The  testator  died  in  March  1820,  leaving 
his  wife  and  seven  children  surviving.  His 
eldest  son  was  married  at  his  death,  but 
all  the  rest  were  single.  Three  of  the 
daughters,  viz.,  Elizabeth,  Marianne  and 
Clanssa,  married  subsequently  with  con- 
sent, and  their  legacies  were  settled  accord- 
ing to  the  direction  in  the  wilL  The  widow 
and  the  other  daughters  continued  unmar- 
ried, and  resided  together  until  their  deaths, 
the  last  surviving  of  the  three  being  Sophia 
Madden,  who  died  in  September  1861. 
Upon  her  death  the  portion  of  the  funds 
the  income  from  which  had  been  paid  to 
the  widow  and  unmarried  daughters  became 
divisible. 

The  first  child  bom  to  the  eldest  son  of 
the  testator  was  Elizabeth  Madden,  who 
married  the  defendant,  Joshua  Ikin,  and 
died  in  June  1839.  The  second  child  was 
William  Madden,  and  the  third  Henry 
Madden.  The  first  child  bora  to  the  second 
son  was  Ann  Madden,  who  married  John 
Grane.  The  second  diild  was  Elizabeth, 
who  married  John  Oliver,  and  died  in 
June  1860;  and  the  third  child  was  Emily 
Madden,  an  infant  The  testator's  daugh- 
ter Elizabeth  married  the  Rev.  J.  Serres, 
and  she  had  a  first  and  second  son  living. 
Marianne  married  the  Rev.   C.  Schlienz, 


and  her  first  and  second  child  were  still 
living.  Clarissa  Madden  married  the  Rev. 
H.  Hutton,  and  her  first  and  second  chil- 
dren were  still  alive.  Ail  the  above  grand- 
children of  the  testator  were  bom  before 
the  death  of  Sophia  Madden,  the  last  of 
the  unmarried  daughters  of  the  testator. 

Doubts  having  arisen  as  to  the  mode  in 
which  the  funds  ought  to  be  distributed, 
this  case  was  proposed,  for  the  determination 
of  the  following  questions : 

First,  whether  the  gift  to  the  two  eldest 
children  bom  in  legitimate  wedlock  to  each 
of  the  sons  and  daughters  of  the  testator, 
was  confined  to  children  of  such  sons  and 
daughters  as  were  married  at  the  testator's 
death? 

Second,  whether  imder  such  gift  each 
child  who  was  one  of  the  first  two  children 
bom  to  a  son  or  daughter,  and  living  at 
the  testator's  death,  or  bom  afterwards, 
before  the  period  of  distribution,  took  a 
vested  interest  not  liable  to  be  divested  by 
such  child's  death  before  the  period  of  dis- 
tribution; and  if  not,  then  whether  a  child 
who  was  not  one  of  the  first  two  children 
bom  to  a  son  or  daughter,  but  who  was  at 
the  period  of  distribution  one  of  the  two 
eldest  of  the  children  then  living  of  such 
son  and  daughter,  was  entitled  to  partici- 
pate in  the  funds;  or  whether  the  only 
objects  of  the  gift  were  children,  each  of 
whom  was  one  of  the  first  two  children 
bom  to  a  son  or  daughter,  and  living  at 
the  period  of  distribution;  and  if  so,  whe- 
ther the  division  ought  to  be  jper  capita  or 
per  ftirpes, 

Mr,  G,  Jotus  appeared  for  the  trustees, 
and  submitted  the  questions  to  the  Court. 

Mr,  Speed,  for  the  representative  of  the 
first-bom  child  of  the  testator's  eldest  son, 
who  died  in  the  lifetime  of  the  tenant  for  life, 
and  for  the  representative  of  the  second- 
bom  child  of  the  second  son,  who  died 
before  the  period  of  distribution ;  con- 
tended that  those  children  took  vested 
interests. 

He  cited 

Booth  V.  Booth,  4  Yes.  408. 

Fackham  v.  Gregory,  4  Hare,  396  ;  a  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  191. 
2  Jarman  on,  Wills,  722. 
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Mr.  Jonah  Smithy  for  the  second  child 
of  the  eldest  son  and  the  two  eldest  by 
birth  who  were  alive  at  the  period  of  dis- 
Uibution,  contended  that  the  fund  would 
only  go  to  those  children  who  were  the 
eldest  by  birth  and  also  living  at  the  period 
of  distribution. 

He  cited 

Adams  v.  Adams,  25  Beav.  662. 
Adams  v.  Roberts,  Ibid  658. 

Mr.  BaUy  and  Mr.  Kingdon  appeared 
for  other  parties. 

KiNBEBSLBT,  V.C,  after  referring  to  the 
will,  said :  It  is  possible  that,  in  the  abstract, 
the  testator  might  have  intended  by  the  two 
eldest  children  prtores  natu,  or  the  eldest 
living  at  a  particular  period.  The  whole 
question  is,  which  did  he  meani  and  that 
does  not  depend  upon  the  question  of  the 
period  of  vesting,  but  the  particular  indi- 
viduals intended.  If  he  meant  prtores 
fuUu,  then  the  gift  would  be  vested,  whe- 
ther the  children  survived  the  period  of 
distribution  or  not;  but  if  he  meant  the 
two  eldest  at  the  time  of  distribution,  it 
could  not  vest,  because  it  cannot  be  deter- 
mined till  that  period  who  will  be  the 
persons  to  answer  the  description.  If  the 
words,  "  two  eldest  children  bom  in  legiti- 
mate wedlock  to  each  of  my  sons  and 
daughters,"  were  unexplained,  they  would 
mean  priores  natu ;  but  is  there  anything 
in  the  will  to  assist  that  construction  1  It 
has  been  contended  that  there  is,  and  the 
words,  "legitimate  wedlock,"  were  referred 
to  ;  but  if  they  are  taken  in  connexion 
with  the  whole  sentence,  "  bom  to  each  of 
my  sons  and  daughters,"  they  can  only 
i^ply  to  the  children  being  legitimate;  and 
I  cannot  on  that  argument  conclude  in 
favour  of  the  priores  natu.  The  testator, 
in  connexion  with  these  gifts,  provides  for 
the  event  which  might  happen,  viz.,  that 
althpugh  one  of  his  sons  or  daughters 
might  have  had  two  or  more  children 
living,  they  might  have  died,  and  therefore 
he  used  the  word  "  living."  But  still  it  is 
said,  when  f  at  what  time  %  Prvmd  facie, 
the  words  point  to  some  specific  period; 
but  it  is  contended  that  the  word  "  living  " 
does  not  point  to  a  particular  time,  but 


that  it  simply  means  bom.  Still,  if  the 
testator  had  meant  that,  he  might  have 
used  the  word  "bom,"  instead  of  "liv- 
ing," but  that  would  be  incorrect  and 
inappropriate.  The  word  "living"  must, 
therefore,  have  its  natural  sense,  that  is,  at 
some  particular  time;  but  when,  must  be  a 
question.  No  time  has  been  suggested 
except  the  period  of  distribution,  which  is 
the  obvious  ■  meaning ;  but  it  has  been 
ingeniously  attempted  to  interpolate  the 
word  "  such,"  not  pointing  to  the  case  of  one 
only  child.  In  all  the  authorities  cited  there 
was  a  gift  to  a  class  of  issue,  about  which 
there  could  be  no  question;  but  here  it  is 
the  entire  question,  the  class  not  being 
ascertained,  and  therefore  the  word  "such" 
cannot  be  interpolated ;  but  it  must  mean, 
in  case  there  was  only  one  child,  whether 
prior  natu  or  third,  fourth  or  fifth  who 
had  become  an  eldest  child  by  reason 
of  the  pre-decease  of  the  others  who  were 
originally  eldest,  and  in  that  there  is 
nothing  unreasonable.  For  some  cause, 
the  testator  determined  that  the  -division 
should  not  be  amongst  aU  the  children  of 
each  of  his  sons  or  daughters,  but  only 
among  two.  What  that  cause  was  can  only 
be  coi\jectured;  possibly  that  by  limiting 
the  number,  the  benefit  might  be  the 
greater.  It  is  not  unreasonable  that  the 
testator  might  have  contemplated  the  case 
of  eldest  or  second  grandchildren  dying 
infants,  and  therefore  wanting  no  provision, 
and  of  children  still  living  who  would,  and 
that  the  eldest  living  woulfl  have  such  pro- 
vision, but  in  case  only  one  child  should  be 
then  living,  that  child  should  not  have  as 
much  as  two  children,  but  a  share  only,  as 
if  there  had  been  a  division  amongst  all 
In  the  case,  therefore,  of  the  eldest  son, 
there  is  an  exclusion  of  the  grandchild  who 
died  in  the  lifetime  of  Sophia,  and  the  two 
eldest  living  at  her  death  are  entitled.  As 
to  the  expression,  "married,"  the  testator 
must  have  intended  "who  shall  be  married," 
just  as  the  word  "bom"  meant  now 
bom  or  who  shall  be  bom.  The  costs  of 
all  parties  come  out  of  the  estate,  no  one 
objecting. 
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BOMUXT,    M.R    )    «.«,^4^  ^     «/v«r««r«r 

Nov   8  I  ^^^^^^^^^  ^'  HOTCHKOr. 

Tenant  for  Life — Timber — Undertoood, 

A  tenant  for  life  impeachable  for  watte 
is  entitled  only  to  the  toindfalle  of  such  trees 
CM  he  had  a  right  to  cut.  He  is  also  entitled 
to  the  thinnings  of  pUmtcUions  if  properly 
made,  and  he  is  entitled  to  the  crops  of  aU 
coppices  cut  in  due  rotation. 

The  defendant  was  tenant  for  life  of  seve- 
ral large  settled  estates  in  Lincolnshire, 
with  remainders  over.  He  was  impeachable 
for  waste,  and  attained  twenty-one  in  March, 
1860.  The  pkintifl^  after  stating  these 
iadts,  said  it  was  desirable  to  cut  and  sell 
certain  of  the  timber  and  underwood  on 
the  settled  estates  or  otherwise  to  provide 
for  the  management  of  the  woods,  timber 
and  underwood  growing  thereon,  and  on 
the  12th  of  June  1862  he  obtained  a 
summons,  upon  which,  on  the  16th  of 
June,  an  order  was  made  in  the  cause 
directing  the  defendant  to  bring  in  an 
account  of  any  sale  of  timber,  underwood 
and  poles  effected  by  him  from  the  year 
1860,  and  to  pay  the  produce  thereof  into 
court  to  the  account  entitled  *'the  capital 
account"  It  then  appointed  a  manager  of 
the  woods,  timber  and  underwoods  growing 
on  the  settled  estates,  and  directed  that  he 
should  have  fuU  power  to  fell,  grub  up,  cut 
or  lop  any  timber  or  other  trees,  not  planted 
for  ornament  or  shelter,  and  cut  any  under- 
wood upon  any  part  of  the  settled  estates, 
which  he  might  consider  fit  and  proper, 
and  he  was  to  distinguish  the  timber  from 
the  underwood  and  t£e  proceeds  and  value 
thereof  separately.  But  as  regarded  the 
plantation  at  Woodhall,  he  was  to  carry  out 
a  report  of  Mr.  Paxton's,  dated  the  27th  of 
August  1860.  He  was  then  directed  to 
sell  the  timber  and  underwood,  and  after 
payment  of  the  expenses  incurred,  he  was 
on  the  1st  of  December  in  every  year  to 
bring  in  an  account  of  the  monies  received 
and  applied  by  him  and  also  a  report  of  the 
timber  and  underwood  proposed  to  be  cut, 
and  of  the  replanting,  ditching,  fencing  and 
other  works  proposed  to  be  done  during  the 
ensuing  year,  and  he  was  to  pay  the  balance 
certified  to  be  due  from  him  on  taking  the 


account  into  court,  to  the  credit  of  the 
cause,  **  the  capital  account" 

No  act  of  waste  had  been  done  by  the 
tenant  for  life,  but  with  a  view  to  settle  his 
future  rights,  the  question  was  brought 
before  the  Master  of  the  RoUs  in  chambers, 
who  gave  the  following  opinion  in  writing, 
that  "  In  the  case  of  waste  committed  by  a 
tenant  for  life  by  cutting  timber,  the  pro- 
duce of  the  sale  of  it  is  part  of  the  in- 
heritance, and  as  the  tenant  for  life  can  gain 
no  advantage  by  his  own  wrongfrd  act  the 
produce  is  invested  and  accumulated  for 
the  benefit  of  the  first  estate  of  inherit- 
ance. In  the  case  of  timber  bloum  down  by 
a  storm  there  is  no  waste,  because  it  is  the 
act  of  Qod,  but  the  produce  of  the  sale  of 
it  goes,  like  the  act  of  waste,  to  the  in- 
heritance :  that  is,  the  money  must  be 
invested  in  consols,  and  the  interest  paid 
to  the  tenant  for  life."  The  tenant  for  life 
brought  in  under  the  order  an  account  of 
fir-poles  blown  down  in  the  plantations  at 
Woodhall,  which  he  had  sold,  and  from 
which  a  sum  of  290/.  had  been  realized; 
and  he  claimed  a  right  to  retain  it  as 
a  part  of  the  profits  arising  frt>m  the 
estate. 

He  also  claimed  to  be  entitled  to  the  thin- 
nings of  the  plantations  of  larch  and  Scotch 
firs  which  required  thiiming,  or  the  pro- 
duce thereo£  He  made  no  daim  to  ash- 
trees,  but  he  claimed  the  ash-poles  growing 
from  stubs,  and  also  all  the  underwood. 

Mr,  Speedy  for  the  plaintiff,  said,  that  a 
tenant  for  life  impeadiable  for  waste  was 
entitled  to  the  profits  of  the  land  only; 
he  would  not  be  allowed  to  take  anything 
which  could  by  any  means  tend  to  the 
iiguiy  of  the  person  entitled  to  the  inherit- 
ance ;  he  mi^t  be  allowed  timber  for  the 
repairs  of  houses  and  fences  {Co,  Litt,  41,6), 
but  he  could  be  allowed  neither  to  commit 
voluntary  waste  nor  to  suffer  permissive 
waste. 

Lewis  BowMs  case^  1 1  Ca  Rep.  81. 

Whitfield  V.  BewU,  2  P.  Wms.  240;  s.  a 
3  ibid.  266. 

Lushington  v.  Botdero^  15  Beav.  1;  s.c. 
21  Law  J.  Rep.  (n.s.)  Chanc.  49. 

Mr,  C,  Bally  for  the  tenant  for  life. — It 
was  necessary  to  define  the  meaning  and 
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extent  of  the  word  '^tunber":  it  seemed 
tliat  a  tenant  for  life,  if  impeachable  for 
waste,  is  not  entitled  to  timber  blown  down ; 
but  if  he  is  not  impeachable  for  waste,  he 
is  entitled  to  it  I^  however,  he  had  a 
right  to  cut  poles,  he  must  be  entitled  to 
those  blown  down.  Oak  and  ash  trees  were 
in  general  considered  timber,  and  so  were  elm 
trees  in  some  counties,  but  they  were  not  uni- 
▼ersally  considered  to  be  timber.  It  might 
also  be  questioned  whether  Spanish  chestnut 
at  other  woods  introduced  into  this  country 
were  timber  by  law.  Were  fir-trees  also 
to  be  considered  as  timber  1  especially 
Scotch  fir-trees,  which  were  chiefly  planted 
for  the  protection  of  young  oak-trees;  the 
wood  of  the  Scotch  fir  was  knotty  and 
gnaried,  and  of  so  little  use  that  the  trees 
were  now  generally  discarded  firom  planta- 
tions. The  tenant  for  life  was  also  entitled 
to  all  thinnings  of  plantations;  it  was  only 
necessary  to  ascertain  at  what  age  the  thin- 
ning was  to  cease.  He  was  also  entitled 
to  all  the  underwood  to  be  cut  in  rotation 
by  way  of  crop. — 

Barrett  ▼.  BarreU,  Hetley,  35. 
PhUlippa  v.  Smith,  14  Mee.  <k  W.  589, 
594;   s.a    15  Law  J.   Rep.   (n.b.) 
ExcL  201. 
The  King  v.  the  Inhahitante  of  Ferry- 
bridge, 1  B.  &  C.  375,  387;  2  DowL 
&  By.  634. 
Pidgeky  v.  Bawling,  2  CoU.  275. 

The  Mabtsr  or  thi  Rolia — ^It  might 
be  doubted  whether  a  tenant  for  life  im- 
peachable for  waste  has  any  right  to  cut 
poles:  he  is,  however,  entitled  to  all  that 
were  blown  down,  if  he  otherwise  has  a 
ri^  to  cut  them.  The  only  order,  there- 
fore, I  shall  now  make  is,  that  the  tenant 
for  life  is  entitled  to  all  such  trees  felled 
by  tiie  wind  as  he  would  have  been  entitled 
himself  to  fell,  uid  also  to  all  proper  thin- 
nings of  plantations,  kc,  as  well  as  to  all 
coppices  and  osier-beds  cut  in  the  nature 
of  crops  (1). 


BOHILLT, 

Nov, 


LLY,  M.R.   f 

.  10,  11.    I 


Sm  EDWiJtD  BAKSB  V. 
THI  METBOPOLITAN 
EAILWAT  COMPANY. 


(1)  See6oidon«.  Woodford*  27  Beav.  608 ;  b.o. 
29  Law  J.  Bep.  (ir.s.)  Ch«iio.  222;  Brydges  v,  Sle- 
phflD^  6  Madd.  279;  and  see  2  Swaast.  ICfO. 


Specific  Performanec-^S  d:  9  Vict  c.  18. 
s,  9. — Compliance  with  Fomu — Validity  of 
Contract — Time  for  Completion, 

If  the  legislature  preeeribee  formalities  to 
he  observed  by  parties  contracting  inter  se, 
and  one  of  them  endeavours  to  avail  himself 
of  the  want  of  such  forms  to  postpone  or  avoid 
the  completion  of  a  contract  entered  into,  the 
Court  will  itself  ascertain  whether  the  inten- 
tions of  the  legislature  have,  in  substance,  been 
complied  with;  and  if  they  have,  it  will  carry 
the  contract  into  effect. 

Public  companies  having  power  to  pur- 
chase land  cannot  contract  for  its  purchase, 
and  insist  upon  a  custom  to  defer  its  comr 
pletion  to  the  extreme  period  of  time  allowed 
them  for  the  taking  of  land  and  the  comple- 
tion of  their  works.  No  such  custom  exists,  but 
they  are  bound  to  complete  their  contract 
uMin  a  reasonable  tinu. 

The  Metropolitan  Railway  Company  was 
incorporated  by  an  act  passed  in  1854; 
other  acts  were  subsequently  passed,  and 
by  an  act  in  1860  they  were  empowered 
to  take  divers  lands  in  the  parish  of  St. 
Marylebone,  of  which  the  plaintiff  was 
tenant  for  life. 

On  the  18th  of  July  1860  the  company 
gave  the  plaintiff  notice  that  they  required 
certain  lands  therein  specified,  and  that 
they  were  willing  to  treat  for  the  purchase, 
and  for  the  compensation  to  be  made  for 
ihe  damage  that  he  might  sustain  in  the 
execution  of  the  works ;  and,  on  the  22nd  of 
November  1860,  they  gave  the  plaintiff 
notice  of  their  intention  to  summon  a  juiy 
to  ascertain  the  amount  of  purchase-money 
and  compensation  to  be  paid,  and  at  the 
same  time  they  offered  4,2622.  5s,  7d  for 
the  property,  which  was  declined. 

No  jury  was  summoned,  but  by  an  agree- 
ment duly  executed  by  both  parties  they 
agreed  that  the  amount  to  be  paid  for  the 
fee  simple  of  the  lands  mentioned  in  the 
first  notice,  together  with  other  lands 
situate  in  lisson  Grove  South,  and  for  the 
damage  or  injuiy  by  severance  or  otherwise 
to  the  remainder  of  the  estate,  should  be 
settled  by  a  single  arbitratori  tobe  appointed 
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pnisaant  to  the  powers  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  they  thereby 
jointly  appointed  Charles  Lee  to  be  the  sole 
arbitrator. 

When  before  the  arbitrator  a  question 
arose  which  led  to  another  agreement,  dated 
the  29th  of  January  1861,  which  was  exe- 
cuted by  the  plaintifr  and  the  defendants, 
by  which  the  company  agreed  to  construct 
their  railway  and  works  under  the  laud 
coloured  blue  on  the  plan,  or  some  part 
thereof  and  to  restore  the  sur&ce  as  near 
as  might  be  to  the  same  level  and  condition 
within  the  space  of  a  year  from  that  date, 
and  that  they  would  grant  to  the  plaintiff, 
his  heirs  and  assigns,  and  his  and  their 
tenants,  a  free  and  uninterrupted  right  of 
way  or  passage  upon,  over  and  along  the 
land  coloured  blue,  in  as  full,  complete  and 
beneficial  a  manner  as  then  existed,  with 
full  power  for  the  plaintiff  to  restcnre  the 
existing  waUs  and  fences  upon  the  same 
piece  of  land,  and  to  use  the  same  piece  of 
land  as  open  f(»ecourts  and  gardens. 

Thearbitrator  allowed  the  timefor  making 
the  award  to  elapse,  and  none  has  ever  been 
made,  as  the  defendants  when  applied  to 
refused  to  renew  the  refo^nce. 

On  the  27th  of  June  1861,  the  company 
paid  a  sum  of  788^  5j;  2d  into  court  to 
the  credit  of  ^*  Ex  parte  tiie  Metropolitan 
Railway,  the  account  of  Sir  K  Bakw,  Bazi.," 
and  tiiey  sent  him  a  certificate,  and  a  bond 
executed  by  the  company  under  the  provi- 
sions of  the  Lands  Clauses  Consolidation 
Act.  They  then  entered  not  only  into  the 
land  in  respect  of  which  the  788iL  5s,  2dL 
was  paid,  Init  also  into  other  parts  of  the 
lands  comprised  in  the  notice  of  the  18th 
id  July  1860,  and  ooomienced  the  execu- 
tion of  their  worksL 

On  the  21st  of  January  1862  the  plain- 
tiff;  by  notice,  claimed  1,355^  lU  ll<L  for 
the  waste  and  damage,  and  the  injury  done 
to  the  lands,  and  he  desired  the  ddendants, 
in  the  event  of  their  not  being  satisfied,  to 
have  the  same  settled  by  a  jury. 

On  the  21st  of  Janiuoy  1862  the  defen- 
dants gave  the  plaintiff  notice  that  they 
would  summon  a  jury  to  aaeertain  the  value 
id  the  land  and  the  compensation  to  be  paid 
iar  the  damage  sustained  or  to  be  snstamed 
by  sefciance  or  othenriae  by  the  executioii 
id  the  wmka,  and  it  condoded  by  offieiing 
llie  pliintiff  ^612iL  5s.  7d  finr  sodi  pu^ 


chase-money  and  compensation  as  afore- 
said. 

The  plaintiff  accepted  this  offer,  and  on 
the  12th  of  February  1862  his  solicitors 
wrote,  asking  whether  they  were  prepared 
to  pay  the  money  into  court 

No  notice  was  taken  of  this  letter;  the 
plaintiff  therefore  appointed  W.  Moseley 
his  surveyor  to  value  the  property  com- 
prised in  the  defendants'  notices,  in  com- 
pliance with  the  8^9  Vict  c  18.  &  9, 
which  requires  that  in  cases  of  purchase  of 
land  from  persons  having  a  limited  inter- 
est in  the  property,  and  who  are  unable 
to  sell  to  t^e  company,  except  under  the 
powers  of  such  act,  the  purchase  or  com- 
pensation money  must  not  be  less  (except 
where  it  has  been  determined  by  a  jury,  or 
by  arbitration)  than  should  be  determined 
by  the  valuation  of  two  able  practical  sur- 
veyors, one  nominated  by  the  company  and 
the  oUier  by  the  vendor.  On  the  25th  of 
February  1862,  the  plaintiff  gave  the  defen- 
dants notice  of  the  appointment,  at  the 
same  time  requiring  tiiem  to  appoint  a 
surveyor  on  th^  behalf  to  join  in  a  valua- 
tion of  the  property. 

The  defendimts  did  not  appoint  a  sur- 
veyor. The  plainti£^  therefore,  on  the  18th 
of  March  1862,  filed  this  bill,  i»ayingtiiat 
ihe  several  notices  mi^  be  declared  to  be 
a  valid  agreement,  and  that  the  defendants 
might  specifically  perform  it  and  pay  the 
purchase-money  into  court 

The  defendants,  by  their  answer,  said 
that  they  had  taken  iad  paid  for  a  portion 
of  the  land,  and  that  they  were  not  under 
any  obligation  to  pay  for  the  remainder  of 
the  landa^  or  to  af^int  any  surveyor  until 
they  required  possession  thereol  lliey 
also  said,  ^  that  it  was  the  univorsal  prac- 
tice of  railway  companies,  as  is  weU  known 
to  the  plaintiff  and  his  solidtMS,  not  to 
pay  for  the  lands  required  or  agreed  to  be 
purchased  by  ihem  until  they  require  pos- 
session of  sudilands^"  Tl&at  they  were  quite 
willing  to  perfeim  the  agreonent  iHieoever 
they  should  require  possession  of  the  lands 
and  heaneditamaits;  but  as  no  period  was 
fixed  for  its  completion  th^  insisted  that 
th^  woe  not  bound  to  pay  the  purdiase- 
money  or  otherwise  perf»m  the  agreement 
until  th^  required  possesaaon,  or,  at  all 
events,  until  a  good  thk  was  shewn  to  the 
lands. 
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Mr,  Sdwyn  and  Mr,  Bowring^  for  the 
plaintiff — ^The  contract  with  the  company 
was  made  without  any  reference  to  their 
requiring  possession  of  the  land;  it  was  an 
absolute  purchase  without  any  condition 
being  attached.  The  custom  claimed  for 
companies  generally  of  not  paying  for  lands 
they  had  purchased  until  they  required 
possession  was  simply  absurd.  If  they 
purchased  lands  they  were  bound  to  pay 
for  them  in  a  reasonable  time,  like  any 
other  purchaser.  In  this  case  the  company 
had  taJcen  possession  of  a  part  of  the  lands, 
and  there  was  not  a  pretence  for  their 
refusing  to  complete  the  purchase  as  to 
the  whole — The  Eastern  Counties  Railway 
Compctny  y.  Hawkes  (1). 

Mr,  BaggaMay  and  Mr.  Bovill,  for  the 
defendants. — No  time  was  mentioned  for 
the  specific  performance  of  this  contract 
The  company  had  no  present  occasion  for 
the  possession ;  they  were,  therefore,  entitled 
to  postpone  its  completion  for  so  long  a  time 
as  the  act  allowed  them  for  taking  land 
and  the  completion  of  their  works.  The  fair- 
ness of  the  price  had  not  been  certified  by 
any  surveyor,  neither  had  any  abstract  of 
title  been  delivered.  In  the  absence  of 
tiiese,  and  of  the  returns  being  satisfactory, 
the  Court  would  not  compel  a  specific  per- 
formance of  the  contract 

TilleU  V.  the  Charing  Cross  Bridge 
Company,  26  Beav.  419 ;  s.c  28  Law 
J.  Rep.  (n.s.)  Chanc  863. 

Darbey  v.  WhUaker,  4  Drew.  134. 

The  Mastbb  of  the  Rolls. — It  has  been 
argued  that  this  is  a  contract  which  the 
Court  will  not  enforce,  because  the  provi- 
sion in  the  Luids  Clauses  Consolidation 
Act  which  requires  the  fairness  of  the  price 
to  be  certified  by  two  surveyors  when  the 
land  was  taken  ^m  a  limited  owner,  has 
not  been  complied  with.  The  cases  cited 
by  the  defendants  have  no  reference  to  the 
present  case.  K  the  contract  was  uncer- 
tain, and  the  agreement  was  that  the  price 
to  be  paid  should  be  named  by  another 
person,  the  Court  would  certainly  not  per- 
form the  contract)  as  it  could  not  compel  a 

(1)  5  H.L.  Cm.  381 ;  b.  c  24  Law  J.  Rep.  (n.s.) 
ChaDo.  601:   affirming  22  Law  J.    Rep.   (N.s.) 
Oiane.  77;  1  De  Oez,  M.  k  G.  787;  20  Law  J. 
Rep.  (v.a)  Chanc.  243. 
Ksw  Series,  82.^0HA]ra 


third  person  to  fix  the  price;  but  when 
such  a  contract  is  entered  into  for  a  fixed 
sum  without  any  compliance  with  the  rules 
prescribed  by  the  legislature,  and  a  suit  b 
instituted  asking  for  the  sanction  of  this 
Court,  in  that  case  the  omission  of  the  for- 
malities cannot  be  permitted  to  affect  the 
contract ;  on  the  contrary,  if  the  Court  itself 
approves  of  the  contract,  and  the  terms  on 
which  it  has  been  entered  into,  it  will  sup- 
port it;  and  one  party  cannot  be  allowed  to 
say  that  the  forms  imposed  by  the  l^isla- 
ture  to  secure  fair  dealing  have  not  been 
observed,  that  he  may  relieve  himself  from 
the  contract  The  Court  will  ascertain  the 
fairness  of  the  contract  and  the  sufficiency 
of  the  price  to  be  paid  for  the  interests 
sold.  The  validity  of  the  contract  cannot 
be  allowed  to  depend  upon  the  omission  of 
one  party  to  nominate  a  surveyor.  The  Court 
will  itself^  without  any  reference  to  sur- 
veyors, say  whether  something  more  ought 
not  to  have  been  given.  The  next  question 
relates  to  the  time  within  which  the  contract 
is  to  be  performed.  The  defendants  appear 
to  misapprehend  the  clauses  of  the  acts  of 
parliament  obtained  by  railway  companies 
and  the  duties  arising  from  the  contracts 
into  which  they  enter.  The  clause  which 
gives  to  companies  so  many  years  to  take 
land  and  complete  their  works,  is  not  an 
enabling,  but  a  disabling  clause.  It  fixes 
a  period  for  the  company  to  take  the  land 
and  complete  their  works ;  but  after  that  it 
deprives  them  of  the  powers,  so  that  they 
may  not  be  kept  floating  against  the  owners 
of  property  for  an  unlimited  period.  It  is  a 
mistake  to  say  that  the  company  may  con- 
tract for  land,  but  that  they  are  not  com- 
pellable to  complete  the  purchase  until  the 
time  given  for  the  completion  of  the  works 
expires.  The  power  which  the  legislature 
confers  upon  the  company  enables  them  to 
take  the  land,  and  make  the  railway  within  a 
limited  number  of  years;  but  whatever  con- 
tract they  enter  into  within  that  period, 
they  are  bound  to  complete  within  a  rea- 
sonable time.  The  case  does  not  differ 
from  that  of  a  private  owner  who  sells  his 
estate  without  fixing  a  time  for  the  com- 
pletion of  the  purchasa  In  such  a  case 
the  Court  requires  it  to  be  completed  with- 
in a  reasonable  time.  It  would  be  as  rea- 
sonable to  contend  that  the  owner  of  a  fee 
simple  estate  and  his  heirs  had  an  unlimited 
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time  within  which  they  might  perform  the 
contract,  or  if  he  was  tenant  for  life  that 
he  had  all  Ids  life  to  perform  it,  as  to  con- 
tend that  a  company  has  the  whole  time 
given  to  it  for  the  completion  of  their 
works,  to  complete  any  contract  which  they 
may  enter  into.  A  similar  argument 
raised  a  like  absurdity,  which  was  exposed 
by  Lord  Eldon,  in  Cratoshay  v.  Maule  (2), 
where  he  held  that  the  duration  of  a  part- 
nership was  not  to  be  measured  by  the  term 
of  a  lease,  which  was  a  part  of  the  part- 
nership property.  K  time  is  specifically 
mentioned  in  a  contract,  the  Court  will 
enforce  it;  but  in  the  absence  of  its  fixing 
any  time,  it  requires  it  to  be  completed  in 
a  reasonable  time.  The  plaintiff  in  the 
present  case  is  entitled  to  ask  that  the 
agreement  shall  be  immediately  performed. 
Each  party,  therefore,  must  do  every  act 
which  is  necessary  to  forward  the  comple- 
tion of  the  contract  within  a  reasonable 
time. 

Mr,  Seltoyn  said  that  as  the  defendants 
assigned  no  reason  for  the  non-completion 
of  tiie  contract,  except  that  they  did  not 
immediately  require  the  property  for  their 
midertaking,  they  ought  to  pay  the 
costs. 

Nov.  11. — ^The  Master  of  the  Rolls. 
— ^The  defendants  have  occasioned  this  suit 
They  have  not  repudiated  the  contract 
altogether;  but  they  claimed  a  right  to 
postpone  it  for  the  whole  time  given  them 
by  tJieir  act  of  parliament  for  the  exercise 
of  their  power,  and  the  completion  of  their 
works.  The  usual  decree,  therefore,  must 
be  made  for  the  specific  performance  of  the 
contract.  There  must  be  a  reference  as  to 
the  title,  and  also  to  inquire  whether  the 
consideration-money  is  sufficient  within  the 
provisions  of  the  8  &  9  Vict  c.  18.  s.  9,  and 
the  defendants  must  pay  the  costs  of  the 
suit  up  to  the  hearing. 


(2)  1  SwaoBt  495,  521. 


Lords  Justicbs.  \ 
July  15, 16;    >       fbith  t^.  forbes. 
Aug.  5.       j 

Principal  and  Agent — MercaTttile  Law — 
Consignment — General  Lien  of  Consignee 
— Positive  Directions  to  Consignee — BiUs 
draum  against  Cargo, 

In  a  case  where  goods  were  consigned  by 
merchants  in  India  to  merchants  in  England^ 
and  the  bills  of  lading  were  accompanied  by 
bills  of  exchange  in  favour  of  a  third  firm 
of  merchants,  the  Master  of  the  Rolls  decided 
that  the  cargo  toas  subject  to  the  general  lien 
which  the  merchants  in  England  might 
have  for  any  balance  they  had  against  the 
merchants  in  India,  and  that  the  realization 
of  the  cargo  by  the  consignees  did  not  make 
them  liable  to  pay  the  bills  of  exchange 
annexed  to  the  bills  of  lading,  unless  by 
some  act  of  their  own  they  had  mcuie  them- 
selves liable.  On  appeal,  however,  the  Lords 
Justices  held,  thai  the  general  lien  of  a  con- 
signee  upon  goods  consigned  to  him,  could  not 
be  set  up  by  him  against  positive  directions 
given  to  him  by  the  consignor;  and  if  he 
accepted  a  consignment  accompanied  by 
such  directions  he  was  bound  to  apply  it 
accordingly. 

This  was  an  appeal,  by  the  plaintiffs, 
against  an  order  of  the  Master  of  the  Rolls 
(reported  31  Law  J,  Rep.  (n.s.)  Chanc. 
793),  dismissing  the  bill  with  costs.  Li 
the  former  report  the  facts  are  very  fully 
disclosed,  and  they  are  so  amply  referred  to 
in  the  judgment  of  the  Lords  Justices,  that 
the  following  brief  outline  will  be  suffi- 
cient The  defendants,  Messrs.  Forbes  & 
Co.,  opened  an  account  with  Messrs.  Begbie 
&  Co.,  merchants,  at  Rangoon,  upon  which 
Begbie  &  Co.  were  to  draw  on  Forbes 
&  Co.  in  the  ordinary  manner,  remitting 
such  bills  as  they  might  draw,  but  the 
accounts  were  to  be  kept  at  all  times  fully 
covered.  Begbie  &  Co.  were  abo  agents 
for  the  plaintiffs.  Frith  &  Co.,  and 
having  disposed  in  their  behalf  of  goods 
belonging  to  them,  received  in  payment 
articles  of  merchandise  which  they  con- 
signed to  the  defendants,  Forbes  k  Co., 
transmitting  to  them  the  bills  of  lading, 
and  at  the  same  time  informing  them  that 
they  had  drawn  against  the  cargo  bills  of 
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exchange  in  &voiir  of  the  plaintiffs,  Frith 
k  Ca  The  defendants,  Forbes  &  Co.,  did 
not  accept  these  bills,  but  upon  the  arrival 
of  the  vessel  they  took  possession  of  the 
cargo,  sold  it  and  applied  the  proceeds  to 
the  discharge  of  a  general  balance  due 
to  them  from  Begbie  k  Co.  Thereupon 
Frith  k  Co.  filed  their  bill  against 
Forbes  k  Co.,  to  have  it  declared  that 
they  were  entitled,  in  priority  to  any 
lien  in  favour  of  Forb^  k  Co.,  to  a 
valid  charge  on  the  bills  of  lading,  and 
the  proceeds  of  the  cargo  consigned  by 
Begbie  k  Co.,  of  Rangoon,  to  Forbes 
k  Co.,  for  the  amount  of  three  bills  of 
exchange  drawn  by  Begbie  k  Co.  in 
favour  of  the  plaintiffs,  and  against  the 
proceeds  of  the  cargo  consigned,  but  which 
three  bills  were  refused  acceptance  by 
Forbes  k  Ca  The  Master  of  the  Rolls 
decided  that,  by  the  general  law  of  mer- 
chants, the  consignee  of  goods  had  a 
lien  upon  them  as  soon  as  they  came  to 
his  hands  for  the  payment  of  any  general 
balance  due  from  the  consignor  to  him, 
and  that  such  a  lien  could  only  be  post- 
poned to  the  claim  of  a  third  party  against 
the  cargo  by  some  express  or  implied  act 
of  the  consignee,  shewing  his  recognition 
of  such  a  claim ;  his  Honour  therefore  held 
that  the  lien  of  Forbes  k  Co.  must  prevail 
over  the  right  of  Frith,  Sands  <fe  Co.  to  any 
portion  of  the  proceeds  of  sale  of  the  cargo, 
and  he  dismissed  the  bill  with  costs. 
From  this  decision  the  plaintiffs  appealed. 

Sir  Hugh  Caim*^  Mr.  Ampklett  and  Mr. 
Macnaugkten  appeared  for  the  appeUants. 

Mr.  RoUy  Mr.  Baggallay  and  Mr.  Druce 
supported  the  order  of  the  Master  of  the 
Bolls. 

Mr.  Homersham  Cox  and  Mr,  W.  Knox 
Wigram  appeared  for  other  defendants. 

The  cases  cited  at  the  Rolls  were  relied 
on  upon  the  appeaL 

Aug.  5. — LoBD  Justice  Knight  Bbucb. 
— The  plaintiffs,  a  house  of  trade  in  Lon- 
don, are  the  holders  for  value  of  three 
dishonoured  bills  of  exchange  drawn  in 
their  fevour  by  Begbie  k  Co.,  an  Indian 
firm,  now  insolvent,  upon  the  house  of 
Forbes  k  Co.,  a  trading  firm  in  London, 
which  hous^  being  also  creditors  of  Begbie 


k  Ca,  had  received  and  possessed  a  cargo 
of  goods  consigned  to  them  in  England 
from  India  by  Begbie  k  Co.  Upon  part 
of  this  cargo  the  plaintiffs  claim  to  have  a 
charge  on  three  biUs  of  exchange;  that 
claim  being  disputed  by  Forbes  k  Co.  led 
to  the  present  suit,  in  which  we  have  to 
say  whether  in  our  opinion  such  a  charge 
existed.  Three  biUs  were  transmitted  to 
the  plaintiffs  by  Begbie  k  Co.  in  the  early 
part  of  the  year  1860.  One  of  the  three 
bills  was  for  1,200/.,  and  was  dated  the  27th 
of  March  1860,  another  for  1,800/.,  dated 
the  2nd  of  April  in  that  year;  the  third,  for 
1,758/.  28.  8d,  dated  the  Uth  of  the  same 
April  All  were  dishonoured  in  the  same 
year,  1860,  Forbes  k  Co.  having  in  that 
year,  on  the  presentation  to  them  of  the 
three  bills  respectively  by  the  plaintiffs, 
refused  to  accept  any  one  of  them.  Each 
was  drawn  at  six  months*  sight,  and  six 
months  from  the  presentation  of  the  latest 
presented  had  expired  before  the  year  1861. 
Letters  to  Forbes  k  Co.  on  the  subject  of 
the  three  bills  of  exchange  and  cargo  were, 
as  well  also  as  bills  of  lading,  received  by 
Forbes  k  Co.  from  Begbie  k  Co.  in  1860, 
and  in  that  year,  also,  letters  from  Begbie 
k  Co.  to  the  plaintiffs  relating  to  the  matter 
were  received  by  the  plaintiffs.  The  cargo 
was  shipped  from  India  by  Begbie  k  Co. 
in  the  year  1860,  on  board  of  a  barque 
called  the  China^  and  was  consigned  by 
them  to  Forbes  k  Co. ;  but  the  barque  having 
received  damage  at  sea  the  arrival  of  the 
cargo  was  delayed;  it  was  transhipped,  and 
came  into  the  possession  of  Forbes  k  Co. 
in  the  year  1861,  and  not  before,  and  they 
received  it,  well  knowing,  of  course,  that 
the  three  bills  of  exchange  had  been  drawn 
on  them.  The  tenor  and  purport  of  the 
material  documents  appear  sufficiently  in 
the  pleadings  in  the  cause;  that  is  to  say, 
in  the  bill  of  complaint,  and  the  joint  and 
several  answers  of  the  defendant  Sir  Charles 
Forbes  and  the  defendant  Mr.  John  Beau- ' 
mont,  who  at  present  constitute  or  represent 
the  house  of  Forbes  k  Co.  The  most  mate- 
rial letters  were  dated  respectively  the  22nd 
of  March  and  the  2nd  and  16th  of  April 
1860.  Of  the  cargo  already  stated  to  have 
been  received  or  possessed  by  Forbes  k  Co., 
the  teak  wood  and  bags  of  cutch,  and  the 
hogsheads  of  oil  mentioned  respectively  in 
the  letters  to  Forbes  k  Co.  of  the  22nd  of 
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March  and  the  2nd  and  16th  of  April  1860, 
form  part  The  cargo  is  that  which,  in  the 
bills  of  exchange  of  the  22nd  of  March  and 
the  2nd  of  April,  is  mentioned  as  ''con- 
signment per  ChinaJ*  Did  then  the  bills 
of  exchange  and  the  letters  which,  in  the 
year  1860,  were  received  by  Forbes  &  Co. 
and  the  plaintiffs  respectively,  from  Begbie 
k  Co.,  and  those  who,  after  their  insol- 
vency, represented  their  estate,  and  the 
fJEict  of  the  cargo  having  been  received  and 
possessed,  as  it  was  received  and  possessed, 
by  Forbes  &  Co.,  in  and  not  before  the 
year  1861,  under  the  bills  of  lading,  with 
the  knowledge  already  stated,  confer  on  the 
plaintiffs,  as  against  Begbie  k  Co.  and  their 
estate,  and  against  Forbes  k  Co.,  the  charge 
claimed  by  the  plaintiffs?  My  impression 
as  to  this  at  the  conclusion  of  the  argument 
was  in  the  plaintiffs'  favour,  as  to  the  bill 
of  exchange  for  1,200^.  with  respect  to  that 
portion  of  the  cargo  which  is  mentioned  in 
the  letter  of  the  22nd  of  March,  and  as  to 
the  bill  of  exchange  for  1,800/.  with  respect 
to  that  portion  of  the  cargo  which  is^  men- 
tioned in  the  letter  of  the  2nd  of  April 
That  impression  remains,  and  is  confirmed 
I  felt,  however,  for  some  time  a  difficulty 
as  to  the  bill  of  exchange  for  1,758/.  2s.  8<£., 
but  my  ultimate  conclusion  is  in  the  plain- 
tiffs* favour  as  to  that  bill  also.  With 
respect  to  the  cutch  and  oil  which  are  men- 
tioned in  the  letter  of  the  16th  of  April, 
they  are  portions  of  the  same*  cargo,  although 
the  bill  of  exchange  for  1,758/.  2«.  8</.  does 
not  mention  the  cargo  or  the  vessel — the 
China — on  board  of  which  it  was  shipped. 
I  am  of  opinion  that,  as  between  Begbie 
k  Co.  and  the  plaintiffs,  the  appropriation 
of  the  cargo  was  in  each  instance  effectual, 
and  that  the  house  of  Forbes  k  Co.  was,  as 
to  each  of  the  three  portions  of  the  cargo, 
bound  either  to  decline  the  receipt  of  it,  or 
after  receiving  and  possessing  it,  to  expect 
to  treat  it  as  so  charged.  That  house 
accepted  the  cargo  with  knowledge  of  the 
letters  of  1860  to  the  house  concerning 
the  cargo,  and  with  knowledge  of  the  bills 
of  exchange  mentioned  in  them.  I  think, 
therefore,  that  the  plaintiffs  acquired  a 
charge  on  the  goods  mentioned  in  the  letter 
of  the  22nd  of  March  for  the  1,200/.  bill, 
on  the  goods  mentioned  in  the  letter  of  the 
2nd  of  April  for  the  1,800/.  bill,  and  on 
the  goods  mentioned  in  the  letter  of  the 


16th  of  April  for  the  other  bill,  and  that 
the  debt  due  to  Forbes  k  Co.  from  B^bie 
k  Co.,  and  the  general  lien  which  Forbes 
<fe  Co.  would,  but  for  what  I  have  mentioned, 
have  had  on  the  cargo,  are  inmiaterial,  the 
cargo  having  in  my  view  of  the  case  come 
into  the  himds  of  the  house  of  Forbes  k 
Co.,  for  the  specific  purpose  in  the  first 
instance,  as  concerns  the  specific  portions 
of  it  which  have  been  pointed  out,  of  paying 
the  three  bills  of  exchange  respectively  as 
has  been  stated,  subject  of  course  to  pro- 
viding for  the  attendant  expenses.  Stress 
was  laid  by  the  counsel  for  Sir  Charles 
Forbes  upon  certain  letters  and  bills  which 
preceded  the  22nd  of  March  1860 — one 
letter  referred  to  was  in  February  1858 — 
letters  and  bills  which  were  contended  to 
create  a  lien  in  fevour  of  the  house  of 
Forbes  k  Co.,  prior  and  preferable  to  the 
charge,  if  any,  held  by  the  plaintiffs.  It 
appears  to  me,  however,  that  these  letters 
and  bills  have  not,  nor  had,  any  such  effect, 
and  they  are  unimportant  The  plaintiffs 
seem  to  me  entitled  to  an  order  as  to  each 
of  their  three  bills  of  exchange,  in  con- 
formity with  what  bad  been  said,  fulfilling, 
however,  the  undertaking  contained  in  the 
34th  paragraph  of  their  bill,  as  to  the  bill 
of  exchange  for  400/.  In  dealing  with  the 
case,  I  have  not  treated  the  plaintiffs'  case 
as  constituted  or  advanced  or  assisted  by 
the  source  from  which,  or  the  character 
and  manner  in  which  the  house  of  Begbie 
k  Co.  originally  acquired  the  cutch,  further 
than  as  those  circumstances  went  to  make 
them  general  debtors  to  the  plaintiffs.  I 
am  not,  however,  sure  that  the  plaintiffs 
would  not  be,  or  are  not  entitled  to  be, 
considered  as  having  had  originally  a  spe- 
cific claim  on  part,  at  least,  of  the  cutch, 
independent  of  the  biUs  of  exchange  and 
the  letters,  were  it  important  to  them  that 
the  matter  should  be  so  viewed.  I  allude 
more  to  what  is  stated  in  the  5th  and  25th 
paragraphs  of  the  bill  of  complaint 

LoBD  Justice  Turner, — My  opinion  is 
the  same.  The  Master  of  the  Rolls  seems 
to  have  decided  this  case  upon  the  ground 
of  general  lien  to  Forbes  k  Co.  as  con- 
signees. But,  speaking  with  all  possi- 
ble respect  for  his  Honour^s  opinion,  I  do 
not  think  the  general  lien  of  a  consignee 
can  be  set  up  in  opposition  to  positive 
directions  given  him  by  the  consignor.     If 
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the  consignee  thinks  proper  to  accept  a 
consignment  with  express  directions  to 
apply  it,  or  the  proceeds  of  it,  in  a  parti- 
cular way,  he  cannot,  as  I  apprehend,  set 
up  his  general  lien  in  opposition  to  those 
directions.  In  such  a  case,  only  what 
remains  after  answering  the  particular 
directions  can,  as  I  think,  become  subject 
to  the  general  lien.  It  was  argued  for 
Forbes  &  Co.,  that  the  consignments 
in  question,  though  they  might  not  be 
subject  to  their  general  lien,  were  by 
the  letter  of  the  1st  of  February  1860,  set 
forth  in  the  answer,  made  subject  to  a  spe- 
cial contract  contained  in  the  letter  of  the 
25th  of  February  1858,  which  the  answer 
also  sets  forth.  But  the  letter  of  the  1st 
of  February  1860  refers  merely  to  the  in- 
tention to  consign,  and  does  not  indicate 
the  terms  of  the  consignment,  and  the  letter 
of  tiie  25th  of  February  1858  cannot  be 
held  to  have  prevented  Begbie  &  Co. 
from  making  a  consignment  upon  spe- 
cial terms,  or  subject  to  particular  direc- 
tions, if  Forbes  &  Co.  should  think 
proper  so  to  accept  them.  This  argument, 
therefore,  may  be  laid  out  of  the  case.  The 
real  question  here  is,  what  was  the  effect 
of  the  letters  which  were  written,  and  the 
bills  of  exchange  which  were  drawn,  with 
reference  to  the  particular  consignment  in 
question?  Now,  in  all  the  letters  written 
by  Begbie  &  Co.  to  Forbes  &  Co.,  with 
reference  to  each  of  these  bills,  it  is  in 
terms  expressed  that  the  biUs  were  drawn 
against  the  consignments,  terms  which,  as 
I  understand  their  import,  cannot  be  con- 
strued otherwise  than  as  meaning  that  the 
bills  were  to  be  paid  out  of  the  proceeds  of 
the  consignment  There  is  here,  therefore, 
so  far  as  Begbie  k  Co.  are  concerned,  an 
appropriation  of  this  consignment  to  the 
payment  of  the  bills,  and  the  appropria- 
tion remaining  unrevoked,  the  question, 
as  it  seems  to  me,  must  be,  whether 
the  plaintiffs  are  entitled  to  the  benefit 
of  tiie  appropriation?  As  to  the  bills 
for  1,200^  and  1,800/.,  I  am  of  opinion 
that  they  are  so  entitled,  for  the  bills 
for  those  sums  refer  to  the  consignments, 
and  operate,  I  think,  as  orders  by  Beg- 
bie <k  Co.  on  Forbes  k  Co.  to  pay  the 
bills  out  of  those  consignments,  and  the 
presentment  of  the  bills  by  the  plaintiffs 
was  a  commtmication  to  Forbes  k  Co.  of 


those  orders.  As  to  the  bill  for  1,758/. 
2ff.  %d,,  however,  on  considering  the  case 
since  the  argument,  I  have  felt  more  doubt 
than  had  at  first  occurred  to  me  upon  it; 
for,  as  to  this  bill,  neither  the  bill  itself,  nor 
the  letter  transmitting  it  to  the  plaintiffs, 
refers  at  all  to  the  consignments;  and  I  am 
not  prepared  to  go  the  length  of  sa3ring 
that  the  holder  of  a  bill  of  exchange  drawn 
against  a  consignment  has  a  lien  upon  the 
consignment,  where  no  communication  has 
been  made  to  him  of  the  bill  being  so 
drawn.  But  I  think  the  plaintiffs  have  the 
lien  claimed  by  them  upon  this  bill  also, 
under  the  special  circumstances  of  this  case, 
having  regard  more  particularly  to  this 
cutch  having  been  received  by  B^bie  k 
Co.  in  payment  for  property  of  the  plain- 
tiffs sold  by  them,  and  to  the  description 
of  consignment  to  Forbes  k  Co.  of  the 
cutch  thus  received  by  Begbie  k  Co.,  which 
had  been  going  on,  and  was  completed  by 
this  particular  consignment.  It  may  weU 
be,  as  the  Master  of  the  Holls  has  observed, 
that  Forbes  k  Co.  were  not  boimd  to  accept 
the  bills ;  that  they  could  not  know  whe- 
ther the  proceeds  of  the  consignment  would 
be  sufficient  to  meet  the  bills.  The  ques- 
tion is,  not  whether  Forbes  k  Co.  were 
bound  to  accept  the  bills,  but  whether  the 
presentment  of  the  bills  by  the  plaintiflb 
was  not  sufficient  to  produce  an  appropria- 
tion in  their  favour,  which  had  been  already 
made  by  Begbie  k  Co. ;  and  I  am  of  opin- 
ion that  it  was. 


Wood,  V.C. 
Nov. 


MAS8EY  V,  MASSEY. 


V.C.    ) 
.7.       I 

Executor — Account — Wilful  Default, 


In  an  adminuiraiion  suit  an  inquiry  as 
to  toilful  default  will  not  he  directed  upon  a 
mere  general  allegation  of  neglect.  Some 
particular  instance  must  he  alleged  and 
provedy  so  as  to  raise  at  all  events  a  case  of 
suspicion  in  the  mind  of  the  Court. 

This  was  a  suit  for  the  administration  of 
the  estate  of  George  Massey,  in  which  the 
plaintiffs,  who  were  beneficially  interested, 
sought  to  charge  the  defendants,  the  execu- 
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tors,  with  wilfdl  default  in  not  getting  in 
certain  book  debts  owing  to  the  testator. 

The  amended  bill  contained  the  following 
chaige.  '^  The  book  debts  due  to  the  testator 
were  good  debts,  and  ought  to  have  been 
recovered  by  the  defendants.  The  defen- 
dants have,  by  their  answer  to  the  original 
bill  in  this  cause,  admitted,  and  it  is  the 
fact,  that  none  of  the  book  debts  due  to  the 
testator  at  his  death  were  received  or  got 
in  by  them.  The  plaintiffs  charge,  and  it 
is  the  fact,  that  the  defendants  wholly  neg- 
lected to  get  in  any  parts  of  the  said  book 
debts,  and  that  the  same  have  been,  by 
reason  of  the  neglect  of  the  defendants, 
wholly  lost  to  the  estate  of  the  testator, 
and  the  defendants  or  some  of  them  ought 
to  be  decreed  to  pay  and  make  good  the 
amount  of  such  book  debts  and  interest 
thereon." 

The  defendants  by  their  answer  submitted 
that  imder  the  provisions  of  the  will  the 
right  to  recover  and  receive  book  debts  was 
vested  in  the  widow  of  the  testator,  and 
averred  that  she  had  got  in  some  of  such 
debts,  and  that  such  as  were  not  got  in  were 
due  from  persons  who  were  unable  to  pay 
them.  They  denied  that  they  h^  been 
guilty  of  neglect  or  omission,  and  submitted 
that  they  were  not  liable  to  make  good  the 
amount  of  such  debts. 

The  case  was  argued  by  Mr,  Rolt,  Mr. 
Willcock,  Mr.  Daniel^  Mr.  LittU,  Mr. 
Everitt  and  Mr.  Burtt 

The  cases  cited  were — 

Sleight  V.  Lawson,  3  Kay  &  J.  292 ;  s-c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  553. 
Coope  V.  Carter,  2  De  Gex,  M.  &  G.  297 ; 

8.C.   21   Law  J.  Rep.  (n.s.)  Chanc 

570. 

Wood,  V.C.  said  he  adhered  to  the  view 
expressed  by  him  in  Sleight  v.  Lawson. 
The  observations  of  Lord  Justice  Knight 
Bruce,  in  Coope  v.  Carter^  did  not  go 
further  than  to  say  that  where  circum- 
stances raised  a  suspicion  in  the  mind  of 
the  Court,  if  it  was  likely  that  further  evi- 
dence might  be  obtained,  the  Court  ought  to 
direct  an  inquiry  short  of  directing  as  to  wil- 
ful default,  in  order  to  ground  upon  that  a 
new  order  directing  an  inquiry  as  to  wilful 
de&ult  at  a  future  stage.  If,  in  this  pre- 
sent case,  he  were  to  direct  any  inquiry  as 


to  wilful  default,  he  should  be  departing 
from  the  wholesome  rule  that  an  executor 
was  entitled  to  know  what  case  he  had  to 
meet,  and  not  be  compelled  to  answer  a 
mere  general  allegation.  The  plaintiff 
should  have  pressed  the  executors  much 
further.  Some  more  searching  inquiry 
should  have  been  made  of  the  widow,  in 
order  to  fix  upon  some  one  particular  debt 
on  which  the  issue  could  have  been  raised, 
instead  of  resting  on  the  sweeping  allega- 
tion contained  in  the  bilL  So  far  as  it 
sought  to  charge  the  executors  with  wilful 
default,  the  bill  must  be  dismissed. 


Wood,  V.C. 

Nov. 


sv.c. ) 

.22.    ] 


HOOK  V.  HOOK. 


Gavelkind — Descent  amongst  Collaterals 
— Nephews  and  GfrecU^Tiephews. 

The  custom  of  gavelkind  being  thai  the 
lands  of  an  intestate  dying  withotU  issue  are 
partible  amongst  his  brothers  equally^  the 
Court  will  apply  all  the  incidents  of  descent 
to  that  custom^  and  the  descendants  of  a  de- 
ceased  brother  will  stand  in  the  same  position 
jure  representationis  ae  their  respective  por 
rents  would  ha%)e  occupied;  nor  does  the 
right  of  representation  stop  at  the  children 
of  a  brother,  by  analogy  to  the  Statute  of 
Distributions.  Therefore,  where  a  man  died 
intestate  and  without  issue,  seised  of  gavel- 
kind lands,  leaving  a  nephew  and  two  sons 
of  a  deceased  nepheto,  it  woe  held,  that  the 
latter  were  entitled  Jure  representationis  to 
the  share  which  their  father,  if  living,  would 
have  taken. 

William  Hook,  of  Tunbridge,  in  the 
county  of  Kent,  by  his  will,  dated  the  16th 
of  October  1857,  directed  his  trustees,  as 
soon  as  conveniently  might  be  after  his 
decease,  to  sell  and  dispose  of  his  real 
estate  and  such  parts  of  his  personal  es- 
tate (except  his  leasehold  property)  as 
should  be  of  a  saleable  nature,  and  to  stand 
possessed  of  his  residuary  personal  estate 
and  of  the  monies  to  arise  by  such  sale, 
upon  trust  to  distribute  and  divide  the 
same  into  eleven  parts,  and  to  pay  one  of 
such  parts  to  his  nephew,  William  Hook, 
one  to  his  sister-in-law,  Ani>  Stevens,  and 
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one  to  William  Stevens,  a  son  of  Ann 
Stevens,  and  therein  described  as  the  tes- 
tator^s  nephew;  and  he  made  other  dispo- 
sitions not  necessary  to  be  stated  of  the 
remaining  shares.  The  testator  also  directed 
^lat  in  the  event  of  the  death  of  any  infant 
legatee,  the  share  of  such  legatee  so  dying 
should  go  to  and  be  equally  divided  amongst 
the  brothers  or  sisters  of  such  infant 
legatee,  and  if  there  should  be  no  brother 
or  sister  surviving  such  infant  legatee,  then 
to  the  next-of-kin  of  such  legatee;  but  the 
will  contained  no  further  or  other  residuary 
gift  of  real  or  personal  estate. 

The  testator  died  on  the  8th  of  July 
1861;  at  the  time  of  his  death  he  was 
seised  of  real  estate  of  gavelkind  tenure  of 
ccHisiderable  value,  and  also  of  considerable 
personal  estate.  William  Hook,  Ann  Ste- 
vens and  William  Stevens  died  in  the  testa- 
tor's lifetime,  and  their  shares  consequently 
lapsed,  and  it  being  admitted  that  the  lapsed 
shares,  so  far  as  they  comprised  real  estate, 
were  not  converted  by  the  trust  for  sale,  the 
plaintiff,  who  was  the  only  surviving  nephew 
in  the  nude  line  of  the  testator,  ckomed 
those  shares  as  the  testator's  sole  heir  in 
gavelkind;  but  the  defendants,  Qeorge  and 
Robert  Hook,  the  two  sons  of  a  deceased 
elder  brother  of  the  plaintiff,  claimed  to  be 
mtitled  to  a  moiety  by  the  right  of  repre- 
sentation. 

Mr,  J.  Napier  HiggiiM  (with  whom  was 
Mr.  Rolt)j  for  the  plaintiff,  argued  that 
where  a  nephew  was  in  existence  ^e  custom 
did  not  extend  to  make  great-nephews  co- 
heirs with  him  by  representation  to  their 
deceased  father.  There  was  nothing  to  shew 
that  by  the  custom  of  gavelkind,  repre- 
s^itation  was  extended  in  the  collateral 
Hne  further  than  brothers  and  sisters  of  the 
intestate  and  their  children.  The  Court 
would  not  extend  a  custom  of  descent  which 
was  opposed  to  the  rules  of  common  law 
farther  than  it  was  proved  to  exist. 

EaUliffe  v.  Chaplin,  4  Leon.  244. 

Dewi  V.  Spray,  1  Term  Rep.  466. 

1  Rol  Abr,  624,  pL  2. 
By  the  Statute  of  Distributions,  22  &  23 
C^.  2.  c.  10.  representation  was  not  ad- 
mitted beyond  the  children  of  brothers  and 
listen,  and  this  statute  only  enunciated  the 
old  common  law  rule  before  primogeniture 
was  estaSliahed,  when  land  was  partible 


equally  amongst  all  the  children — BowerB 
T,  Littlewood  (I),  Afterwards,  when  females 
were  excluded,  lands  were  partible  equally 
amongst  all  the  males. 

Blackhorough  v.  Davis,  1  P.  Wms.  41. 

ChiUy  an  Descents,  73,  81,  83. 

CUments  v.  Scudamore,  1  P.  Wms.  63. 
He  also  referred  to 

Beviston  v.  Hussey,  Skin.  385. 

Denn  v.  Purvis,  1  Burr.  326. 

Crump  V.  Norwood,  7  Taunt  362. 

Eobinson  on  Gavelkind,  57  et  seq. 

ChiUy  on  Descents,  169-171,  183. 

Co,  Liu,  140,  6. 

Mr,  Osborne,  for  the  two  sons  of  the 
deceased  nephew,  contended  that  grand- 
nephews  were  entitled  by  representation  to 
the  share  which  their  f&ther,  i£  living,  would 
have  taken,  and  the  descendants  of  collateral 
heirs  in  the  remotest  degree  were  entitled 
to  stand  in  the  place  of  tibeir  ancestprs.  He 
commented  on  Clements  v.  Scudamore,  and 
referred  to 

Locke  V.  Coleman,  1  MyL  &  Cr.  423. 

Colev.  Wade,  16  Ves.  27. 

Eobinson  on  Gavelkind,  113  (ed.  1822). 

Mr,  A,  E,  Miller  (amicus  Curice)  drew 
his  Honour's  attention  to  MuggUton  v.  Bar- 
nett(2). 

Mr,  Higgins  replied. 

Wood,  V.C. — ^This  case  has  been  veiy 
ably  argued  on  both  sides.  I  was  at  first 
apprehensive  that  I  should  have  to  balance 
the  opinions  of  Mr.  Peckham  and  Mr.  But- 
ler on  the  one  hand,  against  that  of  Mr. 
Preston  on  the  other  (given  in  the  case  of 
Gooding  v.  Gooding,  and  stated  in  Chitiy 
on  Descents,  183,  &c),  which,  I  need  hardly 
say,  would  have  been  a  work  of  no  small 
difficulty;  but  it  does  not  appear  to  me 
that  those  opinions  bear  on  the  case  before 
me ;  on  the  contrary,  so  far  as  they  have 
any  bearing  upon  it,  they  all  three  concur 
in  the  opinion  that  the  sons  of  a  deceased 
brother  would  be  admitted. 

The  case  stands  thus :  the  canon  of  con- 
struction is  very  well  expressed  in  the  case 
of  Clements  v.  Scudamore :  it  is,  that  where 
the  custom  has  made  the  youngest  son  the 


(1)  1  P.  Wnm.  694. 

(2)  27  Law  J.  Rep.  (n.s.)  Ezch.  125. 
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heir,  the  law  implies  all  the  necessary  con- 
sequences of  descent.  That  seems  to  be 
the  canon  which  ought  to  govern  in  this 
case.  You  first  ascertain  the  custom,  and 
when  you  have  ascertained  the  custom,  you 
apply  all  the  common  incidents  and  rules 
of  descent  to  the  custom  so  ascertained. 
The  statement  of  Peckham  that  the  custom 
of  gavelkind  does  not  extend  beyond  sons 
and  daughters,  seems  to  have  been  made 
per  incuriam.  There  was  at  first  a  notion, 
apparently  derived  from  Lambarde,  that  the 
custom  in  gavelkind  extended  only  to  the 
sons  of  the  intestate,  and  Peckham  said 
the  custom  in  gavelkind  does  not  extend 
beyond  sons  and  daughters.  He  says,  in 
his  third  opinion,  "  In  none  of  the  books 
treating  of  or  referring  to  gavelkind  can  I 
find  any  authority  to  support  the  idea  that 
the  custom  of  gavelkind  extends  through 
all  the  branches  of  inheritance," — the  case 
before  him  being  that  of  cousins  of  the 
intestate,  who,  therefore,  were  obliged  to 
claim  not  through  the  brother  of  the  intestate 
but  through  the  uncle,  a  branch  higher  up. 
He  says,  in  Lambarde' s  Perambulation  of 
Kent,  the  custumal  only  speaks  of  sons,  and 
Lord  Coke  says  this  is  the  general  custom, 
and  adds,  "  but  yet  by  custom  when  one 
brother  dieth  without  issue,  all  the  other 
brethren  may  inherit'*  There  you  get  the 
custom  of  gavelkind  pretty  clearly  esta- 
blished as  dividing  the  land  amongst  all  the 
brothers  of  the  intestate.  Now,  when  you 
have  found  that  custom,  the  rule  of  descent 
applies  just  as  in  the  case  of  Borough 
English.  If  you  have  to  trace  the  heirship 
from  the  brothers  of  the  intestate — if  those 
are  the  stirpes  from  which  the  heirship  is 
to  be  traced,  if  any  one  of  those  brothers 
dies  in  the  lifetime  of  the  intestate  his 
issue  will  inherit  ad  infinitum^  together  with 
the  issue  of  the  other  brothers  in  the  same 
line,  the  issue  all  being  traceable  up  to 
brothers,  and  brothers  only.  Then  the 
point  which  ndsed  the  difficulty  and  doubt 
in  the  minds  of  Mr.  Butler  and  Mr.  Peck- 
ham was,  whether  the  rule  could  be  carried 
any  further,  and  taken  to  extend  to  aU  the 
descendants  of  an  uncle  of  the  intestate. 
That  was  the  point  upon  which  they  differed 
from  Mr.  Preston.  After  saying  that  it  goes 
to  all  the  brethren  he  says,  "  and  in  Somner, 
Taylor,  Robinson;  Comyns's  Digest,  Wai- 
kins's  Descents,  and  other  books  adverting 


to  gavelkind,  none  of  the  cases  stated  in 
exemplifying  the  custom  in  the  transversal 
or  collateral  lines,  go  beyond  brothers,  and 
the  representatives  of  deceased  brothers 
taking  jure  representaiionis,'*  That  is  the 
case  before  me.  I  have  here  the  representa- 
tives of  a  deceased  brother  taking  jure 
representationis,  that  is,  one  son  of  the 
deceased  brother  and  the  grandsons  by 
another  son  of  the  same  deceased  brother. 
I  do  not  find  that  I  contradict  any  opinion 
of  Mr.  Peckham  by  holding  that  those  grand- 
sons come  in  representing  the  brother 
through  one  son,  as  the  pMntifif,  the  other 
son,  comes  in  representing  the  same  brother 
of  the  intestate. 

Now  Mr.  Butler's  opinion  is  this :  "  If 
this  case  should  be  made  a  subject  of  judi- 
cial inquiry,  it  would  be  left  to  a  jury  to 
determine  by  precedents,  whether  the  cus- 
tomary descent  of  gavelkind  stops  with  bro- 
thers, and  where  a  brother  is  dead  without 
issue,  or  extends  to  remoter  branches  in  a 
collateral  line."  Mr.  Butler  does  not  doubt 
that  it  goes  to  a  brother,  and  when  he  is 
dead  to  his  issue.  Mr.  Butler's  accuracy 
would  not  allow  him  to  speak  of  issue 
when  he  meant  children  only.  He  con- 
siders that  it  may  run  on  to  the  issue  of 
the  brother  who  is  dead  when  once  you 
apply  the  rule  to  brothers;  and  the  doubt 
which  he  had  was,  whether  any  case  could 
be  found  that  went  higher  than  that,  and 
took  it  to  the  descendants  of  uncles  or 
great-uncles,  and  the  like. 

The  cases  at  Nisi  Prius  do  not  seem  to 
be  necessary  to  Mr.  Osborne's  case.  He 
adheres  strictly  to  what  has  been  decided. 
Mr.  Peckham  and  Mr.  Butler  express  no 
opinion  upon  the  subject,  but  that  the 
custom  extends  to  the  brothers,  and  to  the 
issue  of  the  brothers  by  the  right  of  repre- 
sentation. K  it  were  not  so,  a  very  strange 
state  of  things  would  occur  which  would 
be  contrary  to  the  case  of  Clements  v. 
Scudamore,  and  to  the  course  of  the  Court 
in  applying  the  necessary  incidents  and 
consequences  of  descent.  The  case  before 
me  is  a  strong  exemplification  of  that. 
The  gentleman  who  claims  the  whole,  traces 
his  pedigree  throu^  a  brother  of  the  intes- 
tate; but  his  broker  was  an  elder  son  of 
the  same  brother  of  the  intestate — it  was 
not  Borough  English,  but  the  custom  of 
gavelkind  in  which  it  is  partible  am<Hig 
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the  children  of  the  brother.  The  moment 
he  does  that  the  defendants  say,  How  do 
yon  dispose  of  onr  £Miier^s  position)  Your 
ancestor  was  onr  ancestor.  The  moment 
yon  claim  through  him,  why  are  we,  the 
descendants  of  his  eldest  son,  to  be  ex- 
dnded  f  And  it  would  be  contnuy  to  all  the 
ordinary  notions  of  descent  that,  both  the 
j^aintiff  and  the  defendants  being  obliged 
to  trace  their  descent  from  the  one  broker 
of  the  intestate,  all  the  children  of  the 
elder  son  of  that  brother,  who  always  come 
in  as  representing  the  share  which  their 
deceased  &ther  would  have  had,  should 
be  utterly  excluded  by  the  younger  son. 
It  seems  to  me  that  that  would  be  contrary 
to  all  the  usual  incidents  of  heirship,  when 
once  you  ascertain  the  custom.  It  does 
not  seem  that  Mr.  Peckham  and  Mr.  Butler 
doubt  it;  Mr.  Preston  thought  it  went 
further  to  the  cousins ;  but  they  all  three 
seem  to  concur  in  saying  that  the  issue  of 
the  deceased  brother  stand  in  the  position 
Uiat  the  brother  held. 

With  reference  to  the  heirship,  I  think  I 
cannot  entertain  any  doubt;  and  therefore, 
though  it  has  been  ingeniously  argued  that) 
from  the  way  gavelkind  originated,  viz.  from 
a  common-law  course  of  descent,  which  would 
make  the  inheritance  partible  to  all,  males 
as  well  as  females,  I  might  be  persuaded,  by 
a  somewhat  refined  course  of  reasoning,  to 
hold  that  the  statute  for  administration  of 
intestates'  estates  was  enacted  with  a  view 
to  this  supposed  common-law  right;  and 
as  that  statute  stops  at  the  relationship  in 
question,  gavelkind  must  be  presumed  to 
be  a  course  of  inheritance  which  stopped 
at  that  particular  point.  I  apprehend  that 
it  is  an  answer  to  that  to  say,  that  if  I  were 
so  to  hold,  I  should  be  obliged  to  hold  that 
when  the  brothers  were  deceased,  and  there 
wCTe  seven  or  eight  nephews  descended 
from  two  or  three  stirpes,  all  the  nephews 
would  take  per  capita,  which  is  not  at  all 
consistent  with  Clements  v.  Scudamorej  which 
decides  tiiat  when  once  you  have  ascertained 
the  lines,  they  take  according  to  the  ordi- 
naiy  incidents  of  heirship.  Tbey  would  not 
take,  according  to  any  of  the  authorities,  per 
capUcL  I  think  there  can  be  no  doubt  that 
the  plaintiff  ti^es  one  moiety,  and  the  two 
sons  of  the  other  nephew  deceased  ti^e  the 
other  moiety  between  them. 


Nbw  Ssbisb,  82.— CHAHa 


Knn>ERSLBY,  V.C.  )    cancellor  v.  can- 

NOV.  6.  J  CELLOB. 

Will — Construction — Children  and  Issue, 

A  testator  gave  his  real  estate  to  trustees 
to  permit  his  wife  to  receive  the  rents  for  life, 
wUh  remainder  for  the  separate  use  of  his 
daughtcTy  and  after  her  decease  for  the  sole 
use  and  benefit  of  all  and  every  the  children 
and  issue  of  his  daughter  which  she  might 
happen  to  leave  her  surviving,  to  taJce  as 
tenants  in  commouy  and  their  respective  heirs 
and  assigns  for  ever;  and  if  but  one  such 
child,  then  upon  trust  for  sttch  only  child, 
his  or  her  heirs  or  assigns  for  ever.  But  if 
his  dcmghter  should  happen  to  die  without 
leaving  such  issue,  or  leaving  such,  all  of 
them  should  die  during  their  minority  and 
without  leaving  lawful  issue,  then  upon  trust 
for  such  persons  as  his  daughter  should  by 
deed  or  will  appoint.  And  the  testator 
bequeathed  his  personal  estate  in  terms  nearly 
identical  with  the  devise  of  the  real  estate, 
except  that  in  the  gift  over  the  language  was 
"  in  case  there  shaU  be  no  child  or  issue  of 
my  said  daughter,*^  The  daughter  survived 
the  widow  and  died,  having  had  six  children, 
two  of  whom  only  survived  her;  one  child 
was  unmarried,  and  the  other  had  a  son 
bom  before  the  death  of  the  daughter: — 
Held,  that  all  the  children  or  issue  of  the 
daughter  living  at  her  death  took  per  capita 
as  tenants  in  common  in  fee  simple  cu  to  the 
real  estate  and  absolutely  as  to  the  person^ 
ally,  the  property  being  divisible  equally 
in  thirds  between  the  tvx>  children  a/nd  the 
grandchild. 

This  suit  was  instituted  to  administer  the 
estate  of  the  Rev.  William  Agulter,  dated 
the  23rd  of  November  1829,  whereby  he 
gave  and  devised  all  his  real  estate  to  the 
Rev.  William  Parker  and  Charles  Harper, 
their  heirs  and  assigns,  upon  trust  for  the 
sole  use  and  benefit  of  his  wife  Ann,  and 
to  permit  her  to  receive  the  rents  for  life, 
with  remainder  upon  trust  for  the  sole  use 
and  benefit  of  lus  daughter,  Eliza  Ann 
Cancellor,  the  wife  of  H.  Cancellor,  and  to 
permit  and  empower  her,  his  said  daughter, 
to  receive  the  rents  for  her  sole  use  and 
benefit,  as  if  she  was  sole  and  unmarried, 
for  her  life,  her  receipt  to  be  a  sufficient 
discharge;  and  firom  and  after  the  decease 
of  his  said  daughter  for  the  sole  use  and 
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benefit  of  all  and  every  the  cliildren  and 
issue  of  his  said  daughter  which  she  might 
happen  to  leave  her  surviving,  to  take  the 
same  as  tenants  in  common,  and  not  as 
joint -tenants,  and  their  respective  heirs 
and  assigns;  and  if  but  one  such  child, 
then  upon  trust  for  such  only  child,  his  or 
her  heirs  and  assigns,  for  ever.  But  if  his 
said  daughter  should  happen  to  die  without 
leaving  such  issue,  or  leaving  such  and  all 
of  them  should  die  during  their  minority 
and  without  leaving  lawful  issue,  then  upon 
trust  for  such  person  or  persons,  and  in 
such  manner  as  his  said  daughter  should, 
by  any  deed  or  will  to  be  by  her  legally 
executed  and  attested,  limit,  dispose  oi^ 
give  or  devise  the  same  unto.  And  as  to 
all  the  rest,  residue  and  remainder  of  his 
personal  estate  and  property  whatsoever, 
after  payment  of  a  legacy  of  500^.  to  his 
wife,  and  of  all  his  just  debts,  funeral 
and  testamentary  expenses,  he  gave  and 
bequeathed  the  same  to  his  trustees,  their 
executors  and  administrators,  upon  trust 
for  the  sole  use  and  benefit  of  his  wife 
Ann,  and  permit  her  to  receive  the  divi- 
dends during  her  life,  with  remainder  for 
the  sole  use  and  benefit  of  his  daughter, 
Eliza  Ann  Cancellor,  and  to  permit  and 
empower  her  to  receive  the  dividends 
during  her  life,  (her  receipt  to  be  a  sufil- 
cient  discharge,)  as  if  she  were  sole  and 
unmarried.  And  from  and  after  the  decease 
of  his  said  daughter  upon  trust  for  the  use 
and  benefit  of  all  and  every  the  children 
and  issue  of  his  said  daughter  which  she 
might  happen  to  leave  her  surviving,  and 
if  there  should  be  but  one  such  child,  then 
for  the  sole  use  and  benefit  of  such  only 
child,  his  or  her  executors  or  administrators ; 
and  in  case  there  should  be  no  such  chil- 
dren or  issue  of  his  said  daughter,  or  being 
such  and  all  of  them  should  die  during 
their  minority  and  without  leaving  lawfai 
issue,  then  upon  trust  for  such  person  or 
persons  as  his  said  daughter  should,  by 
any  deed  or  will  to  be  by  her  respectively 
lewdly  executed  and  attested,  give  or  be- 
queath, direct  or  appoint,  or  dispose  of  the 
said  residue  of  his  personal  estate  or  any 
part  thereof;  and  the  testator  appointed  his 
widow  and  daughter  executrixes. 

By  a  codicil,  dated  the  18th  of  December 
1832,  the  testator  gave  a  cottage,  which  he 
had  purchased  subsequently  to  the  date  of 


the  will,  to  the  trustees,  upon  the  same 
trusts. 

The  testator  died  on  the  26th  of  March 
1836,  and  the  estate  having  been  handed 
over  to  the  trustees,  the  testator's  widow 
received  the  income  thereof  for  her  life. 
She  died  on  the  6th  of  August  1849,  and 
the  testator's  daughter  then  received  the 
income  and  died  on  the  Ist  of  February 
1862,  having  had  six  children,  four  ci[ 
whom  died  infEmts  and  unmarried  during 
her  lifetime.  The  other  two,  Charlotte 
Cancellor  and  the  Rev.  J.  H.  Cancellor, 
survived  her,  and  both  had  attained  twenty- 
one.  Charlotte  Cancellor,  who  was  the 
plaintiff,  was  unmarried;  but  J.  H.  Can- 
cellor was  married  and  had  one  child,  who 
was  an  infant,  and  was  bom  in  January 
1862. 

The  following  questions  were  raised  by 
the  trustees:  whether  upon  the  death  of 
Eliza  Cancellor,  the  plaintiff  Charlotte  Can- 
cellor, and  her  brother  J.  H.  Cancellor, 
were  entitled  to  the  property  of  the  testator 
in  equal  shares,  or  whether  the  child  now 
bom  and  the  children  that  might  be  bom 
of  J.  H.  Cancellor  were  entitled  to  parti- 
cipate. 

Mr,  Baily  and  Mr.  Osborne  appeared  for 
the  plaintiff. 

Mr,  BamlgetU  and  Mr.  Aikin,  for  the 
infEtnt  grandchild,  and 

Mr,  Vaughan  HawJcinSy  for  the  trustees. 

The  following  cases  were  dted — 

N<yrih  V.  Martin,  6  Sim.  266. 

Butter  V.  Ommaney,  4  Russ.  70 ;  s.  c. 

6  Law  J.  Rep.  Chanc  54. 
Cormack  v.  Copous,  17  Beav.  397. 
Gordon  v.  Whieldon,  11  Ibid.  170;  8.C. 

18  Law  J.  Rep.  (n.s.)  Chanc.  5. 
Roddy  V.  Fitzgerald,  6  H.L.  Cas.  823. 

KiNPKRSLEY,  V.C. — This  will  presents 
so  many  difficulties  that  every  suggestion 
made  as  to  one  portion  is  met  by  some  diffi- 
culty in  another.  The  testator  intended 
that  his  wife  and  daughter  should  succes- 
sively enjoy  the  income  of  his  property, 
real  and  personal,  and  then  that  it  ^onld 
go  to  the  children  or  child,  or  some  class  of 
issue  of  the  daughter,  and  the  question  now 
is,  to  whom  did  the  testator  mean  it  to  go? 
The  testator  might  have  anticipated  that 
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his  dangfater  would  have  many  children 
who  mi^t  many  and  die  and  leave  issue, 
amd  some  might  sarvive,  and  so  on,  taking 
ail  the  ordinary  chances  into  consideration; 
but  he  certainly  uses  language  the  most 
difficult  to  be  interpreted.  The  two  clauses 
in  the  will  giving  the  rent  and  personalty 
are  nearly  identical  in  words ;  but  there  is 
a  difference,  which  consists  principally  in 
the  gift  over,  the  language  being,  ''  in  case 
there  shall  be  no  child  or  issue  of  my  said 
daughter,"  in  the  case  of  the  personalty, 
whereas  in  that  relating  to  the  realty  it  is, 
''in  case  my  said  daughter  shall  happen  to 
die  without  leaving  such  issue,"  not  using 
the  word  "children."  Many  things  have 
been  suggested.  It  has  been  said  that  the 
first  limitation,  taken  alone,  supposing  there 
was  nothing  else  to  control  it,  clearly  gives 
to  every  child,  grandchild  and  individual, 
being  more  remote  issue  of  the  daughter 
who  survived  her,  equal  shares  in  fee  simple 
per  capita;  and  no  doubt,  standing  alone 
and  uncontrolled,  that  would  be  the  result 
of  Uie  language,  and  it  is  contended  for  the 
infant,  tha^  it  was  so  uncontrolled.  It  is  a 
clear  rule  that  in  "considering  a  will"  the 
testator  must  be  taken  to  use  the  words  in 
^eir  primary  and  natural  sense,  unless  the 
context  shews  that  he  meant  them  in  a 
secondary  sense;  and  therefore  the  whole 
question  is,  wheUier  there  are  other  clauses 
in  the  will  sufficient  to  control  the  effect  of 
these  words,  and  it  is  contended  that  there 
are  such  words.  First,  the  effect  of  the 
infant's  contention  would  be  that  children, 
grandchildren  and  parents  would  take  to- 
gether, pari  passu,  per  capita  as  tenants  in 
common :  a  very  improbable  intention,  which 
this  Court  would  not  adopt  unless  such  in- 
tention was  clear,  and  there  was  nothing  to 
control  it  and  shew  that  he  did  not  so 
intend  ;  in  any  case  the  Court  would  most 
unwillingly  arrive  at  the  conclusion  that 
children,  grandchildren,  or  great-grand- 
children or  issue  however  remote,  of  a 
child,  should  take  pari  passu,  although, 
BO  doubt,  in  this  case  this  clause  standing 
alone  would  have  that  effect.  Immediately 
following  are  the  words,  "  if  but  one  such 
child,  then  the  whole  to  such  only  child, 
his  hdrs  and  assigns  for  ever."  One 
view  is,  that  if  one  child  survived  the 
daughter,  although  there  might  be  a  score 
of  issue  of  other  predeceased  children,  that 


one  child  would  exclude  all  of  them,  although 
if  there  was  no  child  living  at  her  death  the 
issue  would  aU  take  pari  passu;  nothing 
could  be  more  improbable  or  monstrous, 
although  it  is  justly  said  that  you  cannot 
control  the  caprice  of  a  testator.  Another 
suggestion  is,  that  the  testator,  in  using  the 
words  "  one  such  child,"  did  not  refer  to  an 
actual  child  in  the  proper  and  primary  sense, 
.  but  to  a  child  of  the  daughter's  child  de- 
scended from  the  testator.  That  is  plausible, 
but  it  must  be  remembered  that  as  at  first 
the  words  are  "child  and  issue,"  the  Court 
is  bound  to  take  those  words  in  the  primary 
sense,  imless  there  is  reason  to  control  it, 
and  it  must  be  taken  to  mean  an  actual 
child,  a  descendant  of  the  testator  in  the 
first  generation.  Afterwards  the  testator 
uses  the  words  "  such  issue"  simply,  which 
embraces  grandchildren  in  its  natural  sense, 
but  there  is  nothing  there  to  throw  light 
on  this  intention.  Looking  at  the  corre- 
sponding clause  as  to  the  personalty,  the 
language  is  different,  and  that  may  assist 
the  construction,  the  word  "  child"  being 
also  used,  and  therefore  he  has  so  used  the 
terms  as  to  shew  that  he  did  not  confound 
them,  but  had  in  his  mind  the  distinction 
between  the  two.  It  is  said  that  you  may 
reconcile  the  clauses  and  get  over  the  diffi- 
culty by  holding,  that  children  living  at 
the  death  of  the  daughter  took,  that  is, 
actual  children  and  issue  of  predeceased 
children  of  the  daughter,  taking  by  substi- 
tution for  their  deceased  parents,  and  it 
would  certainly  to  some  degree  get  over 
the  difficulty  if  it  could  be  adopted  But 
there  is  nothing  in  the  language  pointing 
to  substitution;  the  word  used  is  "am£" 
issue,  not  ^^or"  which  might  give  some 
semblance  of  such  an  intention,  although 
no  doubt  it  is  said  that  the  words  point  to 
children  in  the  aggregate.  Having  thus 
adverted  to  the  various  suggestions,  and  the 
difficulties  which  stand  in  the  way  of  adopting 
them,  still  some  meaning  must  be  given; 
and  taking  the  words  of  the  first  gift  and 
the  words  of  the  gift  over  in  the  clause 
relating  to  the  personalty,  I  think  the 
words  "  child  and  issue"  must  be  taken  in 
the  primary  sense,  namely,  the  word  "child" 
to  mean  children  properly  so  called,  the 
word  "LBSue"  children  generally,  that  is, 
those  more  remote  than  children  proper. 
However  reluctantly,    therefore,    I    must 
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conclude  that  the  testator  intended  all  the 
children  or  issue  of  the  daughter  living  at 
her  death  to  take  per  capita  as  tenants  in 
common  in  fee  simple  as  to  the  real  estate, 
and  absolutely  as  to  the  personalty.  The 
property  consequently  will  be  divisible  into 
equal  thirds  between  the  daughter  and  son 
and  the  grandchild. 


KiNDERSLEY,  V.C. 

Nov.  7, 


BBANDON  V,  BRAN- 
DON, in  re  the 
SOUTH  -  EASTERN 
RAILWAY  COMPANY 
AND  THE  LANDS 
CLAUSES  CONSOLI- 
DATION ACT, 


Lands  Clauses  Act — Costs  of  separate 
Jnvestmenls, 

A  railway  company  having  taken  land 
which  was  the  subject  of  a  suit^  and  paid  the 
money  into  court,  the  parties  obtained  an 
order  for  re-investing  a  large  portion  of  the 
money  in  land.  They  then  applied  by  petition 
for  a  small  portion  of  the  remaining  fund  to 
be  invested,  and  they  served  all  the  parties 
to  the  suit : — Held,  that,  the  Court  consider- 
ing this  purchase  to  be  for  the  benefit  of  the 
parties,  and  neither  capricious  nor  unneces- 
sary, the  railway  company  must  pay  the 
costs. 

In  this  case  certain  lands,  forming  part 
of  the  property  of  the  late  Samuel  Brandon 
had  been  taken  by  the  South-Eastem  Rail- 
way Company,  and  the  purchase -money, 
amounting  to  7,000/.,  had  been  paid  into 
court  under  the  Lands  Clauses  Consolida- 
tion Act  A  portion  of  this  sum,  amoimt- 
ing  to  6,200/.,  had  been  re-invested  in  the 
purchase  of  land  with  the  sanction  of  the 
Court,  leaving  800/.  still  in  court  It  was 
now  required  to  lay  out  a  further  sum 
of  80/,  in  the  piirchase  of  a  small  piece  of 
land,  under  these  circumstances:  a  lease 
of  this  property  had  some  time  since  been 
granted  to  a  person  named  Neale  for 
twenty-one  years,  with  a  proviso,  that  if 
the  lessee  did  not  renew  at  the  expiration 
of  his  term,  then  that  the  lessee  should  be 
boimd  to  sell  to  the  lessor  an  adjoining 
piece  of  land,  upon  part  of  which  an  inn, 
palled  The  White  Lion,  stood 


The  lease  not  having  been  renewed,  it 
was  now  proposed  to  purchase  the  small 
piece  of  land  mentioned  in  the  last  para- 
graph, and  to  pay  for  it  out  of  the  balance 
of  ihe  money  paid  into  court 

A  petition  was  presented  by  the  parties 
interested  in  the  estate  to  obtain  the  sanc- 
tion of  the  Court  to  the  purchase,  and 
asking  that  the  costs  might  be  paid  by  the 
railway  company. 

Mr,  Baily  and  Mr,  Hardy  appeared  in 
support  of  the  petition. 

Mr,  Walford,  Mr,  Cracknall,  and  Mr, 
Elderton  appeared  for  parties  in  the  suit 
who  had  been  served  with  this  petition. 

Mr.  J,  T.  Humphry,  for  the  railway 
company,  submitted  that  the  costs  ought 
not  to  be  paid  by  the  company.  After 
6,200/.  had  been  laid  out  in  a  particular 
purchase,  the  parties  had  no  right  to  invest 
the  remainder  in  driblets  and  odl  upon  the 
company  to  pay  the  costs.  They  might 
otherwise  put  iJie  company  to  the  expense 
of  a  separate  set  of  costs  for  every  80/L  of 
the  800/.  left ;  at  any  rate,  there  was  no 
necessity  for  serving  all  the  parties  to  the 
suit  as  the  petitioners  had  done.  They 
cited  Haynes  v.  Barton  (1). 

KiNDERSLEY,  V.C. — The  principle  this 
Court  has  adopted  for  canying  out  the 
intention  of  the  legislature  with  respect  to 
cases  of  this  kind,  is  that,  inasmuch  as 
railway  and  other  companies  of  the  same 
character  are  authorized  to  take  the  private 
property  of  individuals,  whether  they  desire 
to  part  with  it  or  not,  they  must,  as  a 
compensation  for  this  uncommon  power, 
submit  to  bear  all  expenses  of  re-investing 
the  purehase-money  in  other  lands.  The 
person  whose  property  they  are  taking  has 
a  right  to  say  that,  but  at  the  same  time 
this  Court  will  not  allow  the  obligation  on 
the  part  of  the  company  to  be  made  use 
of^  so  as  capriciously  to  entail  upon  them 
unnecessaiy  expense.  In  the  present  case 
the  question  is,  whether  there  is  any  mode 
of  dealing  with  the  matter  except  the  course 
which  has  been  taken.  I  think  there  is 
not  The  property  taken  by  the  company, 
and  represented  by  this  money,  was  part  of 
the  subject-matter  of  the  suit  of  Brandon 

(1)  80  Law  J.  Bep.  (ir.s.)  Chanc.  80i;  s.c.  1  Br. 
k  Sm.  488. 
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V.  Brcmdcn  and  brou^^t  into  this  court 
in  that  8ait,  and  in  the  matter  of  the 
Railway  Act  If  there  were  no  suit  the 
parties  could  by  petition  have  the  purchase- 
money  re-invested;  but  still  it  would  be 
impossible  to  deal  with  the  money  except 
by  coming  to  the  court.  It  has  been 
ingeniously  suggested,  why  should  the 
trustees  have  bought  this  little  piece  of 
land  with  this  80/.  ?  Could  they  not  have 
bought  it  with  other  money)  But  that  is 
founded  on  the  supposition  that  there  is 
other  money,  which  there  is  not.  It  has 
been  said  th^e  is  no  authority  to  buy  this 
land;  but  no  authority  is  required :  if  it  had 
been,  I  should  have  given  it  There  is 
evidence  that  it  is  a  desirable  purchase; 
and  the  only  question  then  is,  could  they 
have  come  here  without  serving  all  parties 
to  the  suit)  Clearly  not  l^e  petition 
has  been  properly  entitled  in  the  act  and 
in  the  suit;  the  case,  therefore,  comes 
within  the  principle  which  I  have  referred 
to  at  the  outset,  which  governs  these  cases, 
that  expense,  not  capriciously,  but  rightly 
incurred,  in  order  to  get  the  authority  of 
the  Court  for  the  application  of  the  money, 
must  be  borne  by  the  company.  No  doubt 
the  expense  of  more  than  one  investment 
is  somewhat  heavy,  but  the  legislature  has 
provided  that  the  company  shall  bear  the 
expense  of  more  than  one  purchase  when 
the  Court  thinks  it  is  for  the  benefit  of 
the  ceMuiM  que  trust  to  have  it  in  more  than 
one.  Here  it  is,  in  my  opinion,  for  the 
benefit  of  the  estate,  and  the  company, 
therefore,  must  pay  the  costs. 


V.C.  ) 
;,  19.  / 


PBATT  V,  BULL. 


Stuabt,  V.C. 

Nov.  la 

JvdgvMfnt — Charge  on  Land — Order  of 
Court  of  Probate  directing  Payment  of  a 
Sum  of  Money— I  db  2  Vict,  c.  110. 

An  order  of  the  Court  of  Probaie  direct- 
img  ike  payment  of  a  sum  of  money  does 
noty  by  being  registered  with  the  Senior 
Master  of  the  Court  of  Common  Pleas  at 
Westminster^  constitute  a  valid  charge  on 
land. 

This  was  a  demurrer. 
The  bill  alleged  to  the  following  effect : 
Thomas  Bull  the  elder,  the  father  of  the 
defendant^  Thomas  Bull,  by  a  will  dated 


the  7th  of  August  1860,  gave  all  his  real 
and  personal  estate  to  the  defendant  abso- 
lutely, and  he  appointed  the  defendant 
executor  of  his  will 

John  Bull,  the  eldest  son  of  the  testator, 
entered  a  caveat  against  the  probate  of  the 
testator's  will  on  the  ground  that  the  tes- 
tator was,  at  the  time  of  the  date  and 
execution  thereof,  of  unsound  mind  and 
incapable  of  making  a  valid  wilL  In  con- 
sequence of  such  ca^veat  the  defendant, 
Thomas  Bull,  instituted  a  suit  in  the  Court 
of  Probate  to  try  the  validity  of  the  wiU 
against  John  Bull  and  Mary  Anne  Bull  the 
daughter  of  the  testator.  On  the  5th  of 
February  1861,  that  suit  came  on  for  trial, 
before  Sir  Cresswell  Cresswell,  Judge  of  the 
Court  of  Probate;  and  pending  such  trial 
the  suit  was  compromised,  and  an  order 
was  thereupon  made  by  the  learned  Judge 
whereby  it  was  ordered,  with  the  consent 
of  the  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff  in  that  suit  (mean- 
ing Thomas  BuU,  the  defendant  in  the  pre- 
sent suit)  on  all  the  issues;  and  with  the 
like  consent  it  was  ordered  that  the  same 
plaintiff,  Thomas  Bull,  should  pay  to  Mary 
Anne  Bull  an  annuity  of  251,  for  her  natu- 
ral life,  and  that  the  order  should  be  made  a 
rule  of  the  Court  of  Probate  at  the  instance 
of  either  of  the  parties  if  the  Court  should 
see  fit 

Shortly  after  the  said  compromise  the 
defendant,  Thomas  Bull,  proved  the  will  of 
the  testator  in  the  Court  of  Probate. 

On  the  18th  of  May  1861,  a  memoran- 
dum or  minute  of  the  order  of  the  Court  of 
Probate  of  the  5th  of  February  1861,  was 
left  with  the  Senior  Master  of  the  Court  of 
Common  Pleas,  at  Westminster,  who  forth- 
with entered  the  same  in  the  proper  book 
kept  for  that  purpose,  in  pursuance  of  1  <fe  2 
Vict  c  1 10,  and  the  amount  of  the  damages 
by  such  order  ordered  to  be  paid  was  in 
the  memorandum  or  minute  stated  to  be 
25/.  per  annum. 

On  the  24th  of  July  1861,  the  order  of 
the  Court  of  Probate  of  the  5th  of  February 
1861,  was  made  a  rule  of  that  Court;  and 
on  the  19th  of  October  1861,  a  memoran- 
dum or  minute  of  that  rule  was  left  with 
the  Senior  Master  of  the  Court  of  Common 
Pleas,  at  Westminster,  in  pursuance  of 
life  2  Vict  c.  110. 

By   an    indenture    dated  the   16th  of 
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November  1861,  Maiy  Anne  Bull  assigned 
the  annuity  of  251, y  ordered  to  be  paid  as 
before  mentioned,  to  the  plaintiff  Thomas 
Pratt 

The  testator  was  at  the  time  of  his  death 
possessed  of  and  entitled  to  certain  lease- 
hold property,  in  the  county  of  Middlesex, 
of  which  the  defendant  upon  his  taking  out 
probate  of  his  father's  will  became  pos- 


The  bill  prayed  (among  other  things) 
that  it  might  be  declared  Uiat  the  annuity 
of  25/.  during  the  life  of  Mary  Ann  Bull, 
was  a  charge  upon  all  the  leasehold  property 
of  or  to  which  the  defendant  Thomas  BuU 
became  entitled  as  before  mentioned. 

The  bill  was  filed  on  the  12th  of  Sep- 
tember 1862. 

The  defendant  demurred  for  want  of 
equity. 

By  the  25th  section  of  the  act  constitut- 
ing the  Court  of  Probate  (20  <fe  21  Vict 
c.  77.)  it  is  enacted  that  "  the  Court  of 
Probate  shall  have  the  like  powers,  juris- 
diction and  authority  for  enforcing  .  .  . 
all  orders,  decrees  and  judgments  made  or 
given  by  the  Court  under  this  act,  and 
otherwise  in  relation  to  the  matters  to  be 
inquired  into  and  done  by  or  under  the 
orders  of  the  Court  under  this  act,  as  are 
by  law  vested  in  the  High  Court  of 
Chancery  for  such  purposes,  in  relation  to 
any  suit  or  matter  depending  in  such  Court." 

Mr,  Bacon  and  Mr,  Hardy^  in  support 
of  the  demurrer. — The  Courts  whose  judg- 
ments when  registered  were  to  operate  by 
virtue  of  1  &  2  Vict  c.  110.  as  charges  on 
land  were  enumerated  in  that  act,  and  among 
them  the  Ecclesiastical  Court,  which  formerly 
exercised  the  jurisdiction  now  exercised  by 
the  Court  of  Probate,  was  not  mentioned.  I^ 
then,  the  registered  judgments  of  the  Court 
of  Probate  operated  as  a  charge  on  land, 
such  operation  must  arise  by  force  of  the 
act  constituting  that  Court.  That  act,  how- 
ever, afforded  no  pretence  for  such  an  argu- 
ment; for  the  25th  section  of  the  act 
creating  the  Court  of  Probate  said  no  more  . 
than  that  that  Court  should  have  the  same 
power  of  enforcing  its  orders  as  the  Court 
of  Chancery.  The  act  did  not  give  to  the 
orders  of  the  Court  of  Probate  the  same 
effect  as  the  orders  of  the  Court  of  Chan- 
cery.    The  effect  of  a  roistered  order  of 


the  Court  of  Chancery  was  to  create  a  chai^ 
on  land.  But  the  enforcing  of  an  order  of 
the  Court  of  Chancery  meant  an  entirely 
different  thing.  Thus  the  order  in  question 
did  not  constitute  a  valid  charge  on  land. 

They  referred  to — 

The  Thames  Ironworks  and  Shtpbuild- 
ing  Company  (Limii^)  v.  the  Patent 
Derrick  Company  ( LdmiUd)y  1  Jo. 
&  H.  93;  S.C.  29  Law  J.  Rep.  (n.s.) 
Chanc.  714. 

Mr.  Maltns  and  Mr,  BtUon,  in  support 
of  the  bill,  relied  on  the  section  above 
stated. 

Stuaet,  V.C. — The  object  of  this  bill  is 
to  give  to  an  order  of  the  Court  of  Probate 
the  same  effect  and  to  obtain  the  same 
benefit  under  it  as  can  be  obtained  imder 
a  judgment  of  a  Court  of  superior  juris- 
diction duly  registered  according  to  the 
provisions  of  the  1  &  2  Vict.  c.  110.  K  an 
order  of  the  Court  of  Probate  is  to  have 
the  force  and  effect  of  a  registered  judgment 
of  a  Court  of  law,  or  of  a  registered  decree 
or  order  of  the  Court  of  Chancery,  it  must 
have  that  force  and  effect  either  by  express 
words  in  the  act  of  parliament  which  con- 
stituted the  Court  of  Probate,  or  by  neces- 
sary implication  from  the  language  of  the 
two  acts  of  parliament  construed  with  refer- 
ence to  each  other.  It  is  quite  clear  that 
inasmuch  as  the  Court  of  Probate  was  not 
in  existence  at  the  time  when  the  1  ife  2  Vict 
c.  110.  was  passed,  there  cannot  be  found 
in  that  act  words  to  support  the  case  made 
by  the  bilL  The  words  of  that  act  are  con- 
fined to  judgments  of  the  superior  Courts 
of  common  law  at  Westminster,  and  orders 
and  decrees  of  the  High  Court  of  Chancery. 
The  act  of  20  &  21  Vict  c.  77,  which  con- 
stituted the  Court  of  Probate,  might  have 
declared,  and  probably  would  have  expressly 
done  so  if  the  legislature  had  intended,  that 
all  orders,  jud^ents  and  decrees  of  that 
Court  should  have  the  same  force  and  effect 
as  judgments  of  the  superior  Courts  of  com- 
mon law  at  Westminster  and  orders  and 
decrees  of  the  High  Court  of  Chancery. 
There  are,  however,  no  such  express  wcvds 
tobefoundinthe20&21Vict.  c77,butin 
the  25th  section  there  are  very  remarkable 
words,  which  say  that  the  Court  of  Probate 
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^  shall  have  the  like  powers,  jurisdiction  and 
aathoiity  for  enforcing  all  orders,  decrees 
and  judgments  made  or  given  by  the  Court 
under  that  act,  and  otherwise  in  relation 
to  the  matters  to  be  inquired  into,  and  done 
by  or  under  the  orders  of  the  Court  under 
that  act  as  are,  by  law,  vested  in  the  High 
Court  of  Chancery  for  such  purposes,  in 
relation  to  any  suit  or  matter  depending 
in  such  court"  That  statute,  in  plain  lan- 
guage, gives  to  the  Court  of  Probate  only 
authority  to  enforce  its  own  orders  in  the 
same  manner  as  the  orders  of  this  Court 
can  be  enforced  by  writs  of  execution,  or  in 
such  other  lawful  manner  as  will  not  be 
inconsistent  with  the  practice  of  this  Court 
fiat  the  power  of  enforcing  an  order  is  one 
thing,  and  the  force  and  effect  of  an  order 
are  another;  and  if  I  am  asked  to  construe 
the  clause,  which  relates  to  the  power  of 
enforcing  the  orders  of  the  Probate  Court, 
as  meaning  that  its  orders  shall  have  the 
same  force  and  effect  as  judgments  of  a 
superior  Court  of  law  and  decrees  and  orders 
of  this  Court,  I  must  say  that  I  find  no 
language  or  authority  to  enable  me  to  do 
sa  On  the  contrary,  there  are  two  circum- 
stances which  seem  to  restrain  this  Court 
finom  putting  any  large  construction  upon 
the  words  "the  power  of  enforcing  all  orders, 
decrees  and  judgments,''  made  and  given 
by  the  Court  of  Probate.  The  legislature, 
in  constituting  the  Court  of  Probate,  consti- 
tuted it  as  a  Court  for  a  peculiar  and  extra- 
ordinary jurisdiction,  which  was  theretofore 
exercised  not  by  a  Court  of  the  Queen,  but 
by  the  Ecclesiastical  Courta  These  Courts 
were  constituted  for  the  purpose  of  deciding 
all  questions  relating  to  the  validity  of  wills, 
and  for  granting  probates  and  letters  of 
administration,  which  are  now  made  the 
fvominent  objects  of  the  Court  of  Probate. 
There  is  no  jurisdiction  in  reference  to 
matters  of  debt  given  by  this  act  of  parlia- 
ment, though  it  is  very  true  that  there  is 
iu)thing  to  restrain  the  Court  from  making 
orders  for  the  payment  of  costs  or  sums  c^ 
money  agreed  to  be  paid  in  cases  of  com- 
promise; and  no  doubt  such  orders  would 
be  within  the  jurisdiction  of  the  Court 
fiuty  considering  the  nature  of  the  Court  of 
Probate,  and  its  scope,  object  and  jurisdic- 
tion, a  judgment  in  the  sense  of  a  peremp- 
tory order  of  the  Court,  against  a  debtor, 
St  the  instance  of  a  creditor,  would  be 


foreign  to  its  jurisdiction.  This  is  ex- 
plained by  the  act  of  parliament,  for  on 
looking  at  the  83rd  section  I  find  that 
the  Court  of  Probate  has  a  jurisdiction 
to  exact  a  bond  as  security  from  those  who 
are  intrusted  as  executors  and  administra- 
tors with  power  to  collect  and  admimster 
the  assets  of  deceased  persons,  the  amount 
of  which  is  fixed  by  tiie  Court,  instead  of 
creating  an  obligation  between  debtor  and 
creditor.  Such  is  the  jurisdiction  of  the 
Court  of  Probate.  But  all  the  act  does  is 
to  direct  that  bonds  so  executed  shall  not 
be  the  subject  of  litigation  in  that  Court, 
but  shall  be  enforced  in  a  Court  of  common 
law  or  in  a  Court  of  equity.  All  that  seems 
to  shew  that  a  judgment,  which  in  a  general 
sense  is  an  order  of  a  Court,  and  can  be 
enforced  at  the  suit  of  a  creditor  against 
a  debtor,  is  not  the  sort  of  order  which  is 
within  the  proper  scope  and  province  of 
the  Court  of  Probate.  For  these  reasons,  I 
think,  there  is  no  ground  for  construing  the 
language  of  the  act,  or  of  interpreting  it  in 
so  &vourable  a  manner  as  to  say  that  the 
words  of  the  25th  section  give  to  the  orders 
of  the  Probate  Court  the  same  force  and 
effect  as  belong  to  decrees  of  the  Court  of 
Chancery.  I  am,  therefore,  of  opinion  that 
this  demurrer  must  be  allowed,  and  with 
costs. 


LOBDS  JUSTIOBS. 


Nov. 


ruSTIOBS.   ) 
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In  re  sheppard's  trusts. 


Trustees,  Appointment  of — Contingency 
—Trustee  Act,  1850. 

Where  estates  toere  given  to  trustees  upon 
trust  (after  a  trust  for  one  for  life  with 
remainder  for  his  children)  to  convey  to 
a  person  m  the  event  of  the  death  of  the 
tenant  for  life  unthout  issue,  this  Court, 
differing  from  the  Master  of  the  Bolls,  (on 
an  application  under  the  Trustee  Act,  1850, 
13  <i&  14  Vict  c  60.)  appointed  trustees  in 
the  place  of  original  trustees  who  refused 
to  act. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls  (reported  31  Law 
J.  Rep.  (n.8.)  Chanc.  788)  dismissing  a 
petition,  with  costs.  The  petition  was 
presented  under  the  Trustee  Act,  1850,  and 
asked  the  appointment  of  new  trustees  of 
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the  will  of  William  Sheppard,  who,  by  his 
will,  dated  the  25th  of  May  1838,  devised 
three  houses,  of  which  he  was  seised  in  fee, 
to  trustees,  upon  trust,  as  to  each  house, 
for  the  benefit  of  a  certain  child  of  him 
(the  testator)  for  life,  with  remainder  in 
each  case  to  the  children  of  each  tenant  for 
life  who  should  be  living  at  his  death,  and 
the  issue  of  such  of  them  as  should  have 
died  in  his  lifetime;  and  in  the  event  of 
each  tenant  for  life  dying  without  issue 
living  at  his  death,  then  upon  trust  to 
convey  and  assure  each  house  unto  all  Ms 
(the  testator's)  children,  whether  then  bom 
or  thereafter  to  be  bom,  who  should  be 
living  at  the  death  of  each  tenant  for  life, 
and  the  issue  then  living  of  such  of  them, 
if  any,  as  should  have  died  in  his  lifetime 
leaving  issue. 

The  testator  died  in  December  1840, 
and  all  the  three  tenants  for  life  survived 
hiuL  Two  of  them  were  known  to  be  still 
living,  and  one  of  these  was  the  testator's 
heir-at-law.  There  was  issue  of  one  only  of 
them.  The  third,  Edward  Sheppard,  went 
to  Australia  in  1857  and  nothing  had  been 
heard  of  him  for  the  last  four  years.  He 
was  a  married  man,  and  his  wife  remained 
in  this  country,  and  there  never  had  been 
any  issue  of  his  marriage.  The  trustees 
appointed  by  the  will  had  never  accepted 
the  trusts,  and  had  always  refused  to  act, 
although  no  formal  disclaimer  had  ever 
been  executed  by  them,  and  they  declined 
to  appoint  new  trustees.  The  two  tenants 
for  life,  now  in  England,  were  in  possession 
of  the  houses  devised  for  their  benefit,  and 
one  of  them  was  in  possession  of  the  house 
devised  for  Edward  Sheppard.  It  was  ad- 
mitted that  by  reason  of  the  non-accept- 
ance of  the  trust,  the  legal  estate  in  Uie 
whole  property  was  vested  in  the  heir-at-law 
of  the  testator. 

The  petitioners  were  the  children  of  the  tes- 
tator other  than  the  three  devisees  for  life, 
and  which  children  would  become  entitled  to 
it  in  the  event  of  the  tenant  for  life  dying 
without  issue.  The  Master  of  the  Rolls, 
as  before  stated,  dismissed  the  petition, 
with  costs,  and  the  petitioners  appealed. 

Mr,  Otorge  Lovdl,  for  the  appellants, 
divided  his  argument  into  two  parts  :  the 
first  was  to  shew  that  in  such  a  case  as 
the  present  the   Court   had  jurisdiction, 


which  it  would  exercise,  to  interpose  its 
autliority;  and  the  second  to  prove  that 
under  the  Trustee  Acts  there  existed  the 
same  jurisdiction,  and  that  the  Court  would 
equally  and  willingly  exert  it  To  support 
the  first  proposition,  the  following  cases 
were  cited  and  commented  on  at  great 
length: 

Tlie  Duke  of  BeaufoH  v.  BaHy,    1 

P.  Wms.  703. 
Robingon  v.  Bobinson,  2  Vea  sen.  225 ; 

s,c  3  Atk.  736;  1  Burr.  38. 
Stansfield  v.  Hahergham,  10  Ves.  273. 
Garth  v.  Cotton,  1  Dick.  183;  s.  c  3 

Atk.  751;  1  Ves.  524,  546. 
Ross  V.  Ross,  12  Beav.  89. 
Lord  Dursley  v.  Fitzhardinge  Berkeley, 

6  Ves.  251. 
Allan  v.  Allan,  15  IbiA  130. 
Th4!  Earl  of  Belfast  v.   Chichester,  2 

J.&W.  439. 
Davis  V.  Angel,   31  Law  J.  Rep.  (N.a) 

Chanc  613. 
Mitford  on  Pleading,  156. 
In  support  of  the  second  head  of  argument, 
the  statutes 

l3d:UVtct  c.  60. 
The  Trustee  Act,  1856,  ss.  32.  and  37. 
The  Trustee  Extension  Act,  1852  (15 
<l&  16  Vict,  c  55,),  were  referred  to. 

Mr,  H,  Fox  Bristowe,  for  the  respon- 
dents, the  tenants  for  life  (excepting  Edward 
Sheppard),  and  also  for  tne  trustees  named 
in  the  wiU^  said  that  the  latter  had  never 
acted,  nor  had  there  ever  been  any  need 
that  they  should.  They  had  declined  the 
appointment,  and  the  several  tenants  for 
life  were  in  possession,  whilst  the  legal 
estate  was  in  the  heir-at-law,  who  was  one 
of  them.  No  one  of  them  desired  this  new 
appointment,  and  to  make  it  would  be  a 
wholly  unnecessary  expense.  The  cases 
cited  had  all  of  them  reference  to  the 
general  jurisdiction  of  the  Court,  but  this 
application  was  under  statutory  jurisdic- 
tion. The  interest  of  the  petitioners  was 
so  remote  as  not  to  be,  properly  speaking, 
a  beneficial  interest  under  the  37th  section 
of  the  act  of  1856,  and  they  had  therefore 
no  right  to  present  the  petition,  and  so  the 
Master  of  the  Rolls  had  decided. 

LoBD  Justice  Kkioht  Bbucb  said  that 
he  thought  it  was  expedient  that   there 
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should  be  new  troBtees;  and,  on  the  whole, 
he  thought  it  best  to  say  nothing  of  the 
costs  on  either  side. 

LoBD  JusncK  TuBKBR  qnito  agreed.  It 
was  impossible  to  say  that  these  applicants, 
the  appellants,  had  not  a  beneficial  interest 
within  the  meaning  of  the  37th  section  of 
the  Trustee  Act  By  that  section  it  was 
provided  that  an  order  for  the  appointment 
of  new  tmstees  might  be  made  "upon  the 
application  of  any  person  beneficially  in- 
terested" in  the  trust  estate.  It  did  not 
follow  because  any  person  haying  the  right 
to  apply  chose  to  apply,  that  the  Court 
would  appoint  a  new  trustea  That  would 
depend  on  the  32nd  section,  which  provided 
that  such  appointment  should  be  made  by 
the  Court  whenever  it  should  be  expedient 
to  do  sa  The  question  whether  these 
p^itioners  had  a  sufficient  interest  was  of 
less  importance,  for  the  Court  would  not 
make  the  i^pointment  unless  it  considered 
it  expedient.  In  this  case  the  legal  estate 
was  vested  in  the  equitable  tenant  for  life. 
This  was  objectionable,  and  his  Lordship 
tiK>u^t  it,  therefore,  a  clear  case  for  the 
appointment  of  new  trustees  of  this  wilL 
There  must  be  a  reference  to  chambers  to 
appoint,  having  regard  to  the  interest  of 
all  parties  in  the  matter.  Each  party 
must  pay  his  own  costs  up  to  the  present 
order,  and  the  future  costs  would  be  at 
the  discretion  of  the  Judge  in  whose  cham- 
bers the  proceedings  were  taken. 


LACOV  V,  LIFRN. 


Stuakt,  V.C.      ) 
Nov.  5, 12, 17, 19.  / 

Bankruptcy — Depodl  of  IfutrumenU  of 
Mortgage  of  Ship§ — Order  and  Diepontion 
— Bill  of  Sale  to  secure  past  Debt  and  future 
Advances, 

A  registered  mortgagee  of  a  ship  deposited 
with  a  creditor  the  instrument  of  mortgage 
thereof  and  subsequently  became  bankrupt: 
— Held,  thai  suck  deposit  took  the  ship  out 
of  the  order  and  disposition  of  the  bankrupt^ 
and  constituted  the  creditor  equitable  mort- 
gagee of  the  ship. 

A  btUofsale  by  a  trader  of  all  his  effects 
to  secure  a  past  ddi  and  future  advances^  is 
an  act  of  bahkruptey. 

Theplaintiflb,  Sir  Edmund  Henry  Knowles 
Lacon,  Bart  and  Edward  Pitt  Touell,  were 
Hiw  Snm,  82.— CxAiro. 


bankers  at  Qreat  Yarmouth,  in  Norfdk, 
and  they  had  also  a  branch  bank  at  Lowes- 
toft, in  Suffolk. 

John  Peters  and  Frederick  Peacock,  who, 
in  and  prior  to  December  1858,  carried  on 
the  business  of  fish-merchants  in  co-part- 
nership at  Lowestoft,  had  in  that  month 
and  previously  thereto  a  current  account 
with  the  plaintiffs  at  their  branch  bank  at 
Lowestoft;  and  being,  on  the  20th  of  De- 
cember 1858,  indebted  to  the  plaintiffis  in 
the  sum  of  56U  \Zs.  2d,  they,  on  that 
day,  deposited  with  the  plaintifOs  h^  way 
of  security  for  that  sum  the  instruments  of 
mortgage  of  three  vessels  called,  respec- 
tively, The  Five  O.'s,  The  Six  BJs  and  The 
Bapidy  of  which  Peters  &  Peacock  were  the 
mortgagees  duly  registered  at  the  Custom 
House,  Lowestoft,  under  the  provisions  of 
the  Merchant  Shipping  Act,  1854. 

On  the  22nd  of  December  1858,  two 
cheaues,  amounting  together  to  the  sum  of 
1121  Us.  3d  drawn  by  Peters  &  Peacock 
on  the  plainti£Bs,  were  presented  for  pay- 
ment at  their  branch  bank  at  Lowestoft, 
and  the  plaintiffs  before  paying  such  cheques 
required  a  further  security  for  the  balance 
then  due  to  them  from  Peters  &  Peacock. 

Peters  &  Peacock  thereupon  executed  a 
bill  of  sale,  dated  the  22nd  of  December 
1858,  whereby,  after  reciting  that  they  were 
indebted  to  the  plaintiffis  in  the  sum  of 
578/.,  and  that  they  had  agreed  to  secure 
the  repayment  thereof,  and  also  of  any  fur- 
ther monies  in  which  they  might  thereafter 
become  indebted  to  the  plaintLlfs,  and  inter- 
est for  the  same  respectively,  it  was  wit- 
nessed, that  they  assigned  to  the  plaintiffs 
all  and  every  the  household  goods  and 
furniture,  stock-in-trade,  plate  and  plated 
articles,  household  linen,  books,  china,  and 
other  household  effects  whatsoever,  horses, 
saddles,  harness,  and  other  accoutrements, 
and  also  all  the  implements  and  live  and 
dead  stock,  nets,  warps,  and  other  goods, 
chattels  and  effects  then  being,  or  which 
thereafter  might  be  in,  upon,  or  about  the 
messuages  or  dwelling-houses,  fish-offices, 
warehouses  and  premises  occupied  by  Peters 
&  Peacock,  or  either  of  them,  and  situate  at 
Lowestoft,  and  the  offices  and  other  out- 
buildings and  lands  belonging  thereto,  or 
held  therewith,  and  all  and  every  the  book 
and  other  debts,  sum  and  sums  of  money 
due  and  owing  to  Peters  <fe  Peacock  fix>m 
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any  person  or  persons  whomsoever,  and  all 
other  the  personal  estate  whatsoever  of  or 
to  which  Peters  &  Peacock  were  then,  and 
from  time  to  time  and  at  all  times  there- 
after should  be  possessed  or  entitled,  so 
long  as  any  monies  should  remain  due  and 
payable  to  the  phuntifis  by  virtue  of  the 
said  bill  of  sala 

On  the  23rd  of  December  1858  the 
plaintifis  paid  the  two  cheques,  amounting 
to  112L  11«.  3c/.,  and  after  such  payment 
the  balance  due  to  them  from  Peters  & 
Peacock  amounted  to  5SIL  18#.  lOd. 

On  the  28th  and  29th  of  December  1858 
the  plaintifis  sold  a  part  of  the  effects  com- 
prised in  the  bill  of  sale,  and  such  sale  pro* 
duced  the  sum  of  2S0L  5s,  6d.  only. 

On  the  29th  of  December  1858  the  plain- 
tiffs  gave  notice  to  the  mortgagor  of  the 
Rapid  of  the  deposit  with  them  of  the  in- 
strument of  mortgage  of  that  vessel;  and 
on  the  following  day  they  gave  notice  to 
the  defendant  llffen,  the  mortgagor  of  the 
Five  O'a  and  the  Six  B'a^  of  the  deposit 
with  them  of  the  instruments  of  mortgage 
of  those  vessels. 

On  the  30th  of  December  1858  Peters  k 
Peacock  were  a4judged  bankrupt,  and  the 
defendant  William  Bell  was  appointed  offi- 
cial assignee,  and  the  defendant  John  Bous 
was  appointed  creditors'  assignee  under 
such  bankruptcy. 

There  was  at  the  date  of  the  bankruptcy 
and  of  the  filing  of  the  bill  in  this  suit,  due 
to  the  plaintiffs  from  Peters  k  Peacook 
the  sum  of  349/1  3«.  8d,  after  deducting  the 
before-named  sum  of  280/.  b».  6d ;  and  the 
plaintiffs  were  ultimately,  on  the  20th  of 
May  1859,  allowed  to  prove  for  the  sum 
of  173/.  13«.  Id,  only,  and  a  marginal  note 
as  follows  was  written  with  the  concur^ 
rence  of  the  solicitor  of  the  assignees,  and 
signed  by  the  Comnussioner  in  Bankruptcy, 
in  the  margin  of  the  pluntifk'  affidavit  of 
debt:— "Proof  aUowed  for  173/1  13«.  7(i, 
the  difference  of  155/.  and  20/.  10«.  being 
given  credit  for  in  respect  of  three  mortgages 
on  three  boats  named  the  Five  0,%  Six  B\ 
and  the  Rapid,  held  by  Messrs.  Laoon  i 
Co.,  and  for  expenses  of  sale.  J.  Evans, 
Commissioner,  20th  of  May  1859." 

The  Five  G's  and  the  Six  B'b  had  been 
advertised  for  sale  by  the  mortgagor,  the 
first  defendant,  Thomas  Brown  Liffen. 

The-assignoes  of  Peters  k  Peacock  also 


had  brought  an  aetion  against  the  plaintiib 
for  the  conversion  of  the  goods  and  chat^ 
tels  sold  and  realized  by  the  plaintiffs  under 
the  bill  of  sale  of  the  22nd  of  December 
1858,  and  for  the  detention  of  tilie  instru- 
ments of  mortgage  of  the  three  bef<n^named 
ships  or  boats  deposited  with  the  plaintiffs. 
The  bill  prayed,  first,  for  an  iigunction 
to  restrain  the  sale  of  the  Six  B,*b  and  the 
Five  G,*9.  Secondly,  for  an  injunction  to 
restrain  the  action  at  law;  and,  thirdly,  for 
a  declaration  that  the  giving  and  executing 
the  bill  of  sale  of  the  22nd  of  December 
1858  by  Peters  &  Peacock  was  not  an  act 
of  bankruptcy  then  committed  by  them, 
and  for  a  decJaration  that  the  plaintiffs  had 
a  lien  upon  the  before-mentioned  ships  and 
boats,  and  the  proceeds  of  the  same  respec- 
tively, in  respect  of  the  equitable  deposit 
of  the  several  mortgages  before  stated;  and 
that  the  defendants,  the  assignees,  might  be 
directed  to  join  in  proper  transfers  of  the 
mortgage  securities  to  the  plaintiffs 

Mr.  Malins  and  Mr,  W.  H,  Betmet,  for 
the  plaintiffs — Firsts  with  respect  to  the 
lien  on  the  proceedsof  the  ships.  By  virtue 
of  the  3rd  section  of  the  25  k  26  Vict  c  63. 
(the  Merchant  Shipping  Act  Amendment 
Act,  1862),  which  must  be  considered  as 
being  imported  into  the  Merchant  Shipping 
Act  of  1854,  the  equitable  interest  of  the 
mortgagees  in  the  ships  became  vested  in  the 
plaintiffson  the  20th  of  December  1 858,  when 
the  deposit  of  the  instrumoits  of  mortgage 
with  them  was  made.  The  Liverpool  Bo- 
rough Bank  v.  Turner  (1)  would  probably 
be  relied  upon  on  the  other  side;  but  the 
enactment  contained  in  the  3rd  section 
of  the  act  of  1862  altered  the  law  laid 
down  in  that  case.  The  bankrupts  could 
not,  prior  to  their  bankruptcy,  have  trana- 
ferred  their  mortgages  oUierwiae  than  in 
the  form  prescribe  in  the  schedule  to  the 
Merchant  Shipping  Aot^  1854,  Form  K. 
According  to  that  form,  the  transfer  of  a 
mortgage  of  a  ship  must  be  made  by  in- 
dorsement on  the  mortgages,  and  these  in 
the  present  case  were  in  the  possession  of 
the  pUintiffiL  That  being  so,  and  the 
mortgagors  having  had  notice  of  the  d^KMit 
prior  to  the  bankruptcy  of  Peters  k  Pear 

(1)  1  Johns,  k  H.  159;  t-c.  29  Iaw  J.  Rep. 
(H.8.)  Chanc.  826:  on  appeal,  2  De  Gex,  P.  &  J. 
602;  «.c.  80  Law  J.  Rep.  (h.b.)  Gbaiio.  879, 
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cock,  Mmri$  v.  dm/Mm  (2)  was  an  atitho^ 
rity  for  saying  that  the  slups  were  not  in 
the  order  and  disposition  of  the  bankrupts 
at  the  date  of  their  bankruptcy.  Upon 
the  question  of  equitable  lien  they  also 
referred  to 

Pye  V.  Danhus,  2  Dick.  759;    s.  c.  3 

Bro.  C.C.  595. 
JoMS  y.  OMons,  9  Yes.  407. 
Ex  parte  Lang^of^  17  Ibid.  227;  s.  c. 
1  Rose,  26. 
Seoondfy,  with  respect  to  the  bill  of  sale, 
when  it  was  given  a  present  advance  was 
made  to  the  bankrupts,  and  a  bill  of  sale 
to  secure  a  bygone  debt,  a  present  advance 
and  future  advances  was  not  an  act  of 
bankruptcy. 

HmUtm  v.   CmtiweU,  1   EL  &  B.   15; 

8.  c.  22  Law  J.  Rep.  (n.b.)  Q.B.  78. 
BUOegUme  v.  Cooke,  6  Ibid.  296;  s.c. 

25  Law  J.  Rep.  (k.s.)  Q.B  281. 
WhUinore  v.  Olaridge^  31  Law  J.  Rep. 
(N.8.)  Q.R  141. 
Tliirdly,  the  marginal  note  made  by  the 
Commissioner  in  the  plaintiffo'  affidavit  of 
debt^  and  the  evidence  shewed  that  there 
was  an  agreement  by  the  assignees  to 
admit  the  validity  of  the  plaintiffs'  lien  on 
the  mortgages  and  of  the  bill  of  sale. 

Mr.  Bacon  and  Mr,  G,  L,  Ruuell^  for 
the  assignees  in  bankruptcy  of  Peters  k 
Peacock. — ^The  3rd  section  of  the  Merchant 
Shipping  Act  Amendment  Act  of  1862  did 
no  more  than  say  that  the  plaintiffs  might 
bave  enforced  against  the  bankrupts,  prior  to 
tibeir  bankruptcy,  the  equities  of  the  former 
in  respect  of  the  deposit  with  them  of  the 
mortgages  of  the  ships;  and  the  question 
of  audi  a  right  in  the  plaintiffs  prior  to 
Peters  4  Peacock's  bankruptcy  was  not 
incoBsistnot  with  the  proposition,  that  the 
diips  were  in  the  order  and  disposition 
of  the  bankrupts  at  the  period  of  their 
bankruptcy.  The  register  of  ships  at 
Lowestoft  shewed  that  the  bankrupts  were 

inly 
;ue»- 
jwer 
case 
nan, 
f  at 
lave 


been  ascertained  that  the  bankrupt  was 
not  the  owner  of  the  shares  at  the 
period  of  his  bankruptcy;  whereas,  in  the 
present  case,  the  register  of  ships  at  Lowes- 
toft shewed  that  Peters  <k  Peacock  had  the 
power  of  disposing  of  the  ships  at  the  date 
of  their  bankruptcy.  The  bill  of  sale  in 
this  case  was  given  to  secure  a  by-gone  debt 
and  future  advances;  and  this  the  cases 
shewed  was  clearly  an  act  of  bankruptcy. 
Graham  v.  Chapman^  12  Com.  B.  Rep. 

85;  S.C.  21  Law  J.  Rep.  (n.b.)  C.P. 

173. 
Smith  y.  Chnnan,  2  EL  <k  B.  35;  s.  c. 

22  Law  J.  Rep.  (n.b.)  Q.B.  290. 
The  Oriental  Bank  v.  Caiman,  3  Giffl 

11 ;  s.  a  30 Law  J.Rep.  (n.s.)  Chanc. 

635. 
There  was  no  evidence  of  any  agreement, 
on  the  part  of  the  assignees,  to  admit  the 
validity  of  the  aUeged  lien  on  the  ships  or 
of  the  bill  of  sale. 
Mr.  McUins,  in  reply. 

Nov.  19.  —  Stuabt,  V.C.  —  The  first 
question  in  this  case  is  as  to  the  validity  of 
tiie  lien  claimed  by  the  plaintiffs,  in  respect 
of  the  deposit  of  the  two  instruments  of 
mortgage  on  certain  ships. 

It  appears  that  the  bankrupts  were  the 
registered  mortgagees  of  the  ships  in  ques- 
tion, and  that  the  deposit  of  the  instruments 
of  mortgage  was  miide  to  secure  the  plain- 
tiffs' debt  before  the  act  of  bankruptcy. 
For  the  assignees  it  was  aigued,  that  accord- 
ing to  the  Merchant  Shipping  Act  of  1854, 
as  construed  by  this  Court  in  the  case  of 
The  Liverpool  Borough  Bank  v.  Turner,  no 
equitable  Uen  by  deposit  of  the  instrument 
of  mortgage  can  be  recognized  as  valid, 
and  that  registration  is  necessary  to  give 
any  valid  title. 

In  the  present  case  no  assignment  of  the 
mortgages  was  executed  by  the  bankrupts 
to  the  plaintiffs,  or  appeared  on  the  register. 
It  was,  therefore,  insisted  that  the  bank- 
rupts, as  the  registered  mortgagees,  had  the 
mortgages  in  their  order  and  disposition  at 
the  time  of  the  act  of  bankruptcy.  The 
plaintiffs,  however,  referred  to  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  as 
expressly  declaring  that  interests  under  con- 
tracts and  other  equitable  interests  must 
be  recognized  as  included  in  the  words 
'^beneficial  interests"  in  the  act  of  1854. 
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To  this  the  assignees  replied,  that  the  quali- 
fying words  in  Uie  3rd  section  of  the  act  of 
1862  reserved  the  power  of  disposition  to 
registered  mortgagees  given  by  the  43rd 
and  66th  sections  of  the  act  of  1854;  and 
therefore  that  the  bankrupts  as  registered 
mortgagees,  although  they  had  deposited  the 
instruments  of  mortgage,  still  had  a  power  of 
disposition,  and  might  have  executed  a  valid 
assignment  of  the  mortgages  notwithstand- 
ing the  deposit  But,  on  referring  to  the 
provisions  of  the  act  of  1854  as  to  the  dis- 
position or  transfer  of  mortgages,  it  appears 
that  the  statutory  form  of  assignment  can 
only  be  executed  by  indorsement  on  the 
instrument  of  mortgage.  The  words  of  the 
form  of  transfer  in  Schedule  E,  referred  to 
in  the  73rd  section  of  the  act  of  1854,  seem 
to  be  conclusive  on  this  subject,  as  they 
include  the  words  ^'  the  within  written 
security."  So  that,  without  the  production 
of  the  original  instrument  of  mortgage,  no 
valid  assignment  or  disposition  could  be 
made. 

The  deposit  of  the  original  mortgages  with 
the  plaintiffs  seems,  therefore,  to  have  taken 
from  the  bankrupts  the  power  of  making 
any  effectual  disposition  or  transfer  of  the 
mortgages,  and  thus  that  deposit  constitutes 
the  pluntiffs  equitable  mortgagees,  who 
have  a  valid  security  on  the  ships.  So  fiir, 
therefore,  as  the  bill  prays  for  a  declaration 
that  the  plaintiffs  have  a  lien  on  the  pro- 
ceeds of  the  ships,  they  are  entitled  to  a 
decree  to  that  effect,  together  with  the  costs 
of  the  suit  as  to  that  part  of  the  case. 

But  as  to  the  second  question,  which 
involves  the  consideration  of  the  validity 
of  the  bill  of  sale,  the  plaintiffs  have  £uled. 
In  the  case  of  BiUUstone  v.  Cooke  it  was 
held,  that  where  a  bill  of  sale  of  all  a 
trader^s  goods  is  in  part  for  a  by-gone  debt, 
it  is  an  act  of  bankruptcy;  and  the  Court 
referred  to  the  cases  of  Qraham  v.  Chapman 
and  Smith  v.  Cannan  as  authorities  on  this 
point.  It  must,  I  think,  be  considered 
that  the  law  is  so  settled. 

The  case  of  HutUm  v,  CrvUweU  was 
decided  on  the  ground  that  the  bill  of  sale 
was  executed  to  secure  a  present  advance  of 
money  made  on  the  futh  of  that  security, 
and  not  as  to  any  part  of  it  for  an  old  debt, 
because  the  gross  amount  secured  by  the 
deed  was  advanced  at  the  time  by  the  cre- 
ditor to  wh^m  the  bill  of  sale  was  exeputed. 


In  the  present  case  the  bill  of  sale  is  ex- 
pressly given  as  a  security  for  the  old  debt 
and  idso  for  future  advances.  It  seems, 
therefore,  to  be  within  the  decided  cases. 
It  is  an  act  of  bankruptcy  in  itself^  and  the 
bill  must  be  dismissed  with  costs  so  fiur  as 
relates  to  the  bill  of  sale. 

An  attempt  was  made,  on  the  part  of  the 
plaintiff,  to  support  the  bill  of  sale,  on  the 
ground  that  the  assignees  were  bound  to 
admit  it  by  a  memorandum  signed  by  the 
Commissioner  in  the  margin  of  the  affidavit 
of  proof  of  the  plaintiffs'  debt  But  no 
such  point  is  raised  by.  the  allegations  in 
the  bill  or  by  the  prayer;  and  if  it  had  been 
raised,  neither  the  terms  of  the  memoran- 
dum nor  the  evidence  seem  to  establish 
with  sufficient  clearness  that  there  was  any 
agreement  which  bound  the  assignees  to 
admit  the  validity  of  the  bill  of  sale. 

Therefore,  upon  the  whole,  as  to  the 
equitable  lien  claimed  by  the  plaintiffs  on 
the  proceeds  of  the  ships,  there  must  be  a 
decree  in  fEivour  of  the  plaintiff's,  with  costs ; 
and  the  bill,  so  fiur  as  it  seeks  relief  in 
respect  of  the  bill  of  sale,  must  be  dismissed, 
wiUi  costs. 


Wbstbuby,  L.C.  1  qnxs  v.  the  liybbpool 
April  16,  17;     >  united  gaslight  com- 

NOV.  6.  j    PANY. 

Patent — Infringement, 

A  patent  was  granted  to  an  invention  for 
the  purification  of  gas  by  means  of  precipi- 
tated or  hydrated  oxides  of  iron,  and  the 
specification  stated  the  mode  of  obtaining 
such  oxides.  The  use  of  a  natural  substance 
containing  precipitated  oxide  of  iron  VKts 
held  not  to  be  an  infringement  of  the  patent; 
but  upon  this  substance  being  revivified  in 
the  manner  described  in  the  specification 
an  injunction  to  restrain  the  use  of  the  sub- 
stance so  revivified  was  granted. 

This  was  a  motion  to  dissolve  an  iiyunc- 
tion  granted  by  Wood,  V.C.,  on  the  14th  of 
February,  restraining  the  defendants  from 
an  infringement  of  the  plaintiff's  patent 
The  patent  was  taken  out  in  November 
1849  for  ''an  improved  mode  of  manufac- 
turing gas,"  and  the  specification  thus  de- 
scribed the  invention  :  "  My  improvements 
in  the  purification  of  gas  and  in  obtaining 
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certain  produd»  ccmaist  of  a  method  of 
purifying  it  from  sulphuretted  hydrogen 
and  amm<mia,  by  passing  it  through  the 
following  porous  material,  and  of  renovating 
the  matmal  employed  after  it  has  become 
inert>  &c  I  effect  this  in  the  following 
manner:  I  take  the  sulphates,  the  ozy- 
chlorides,  or  the  hydrated  or  precipitated 
oxides  of  iron  (which  I  prefer  to  use  in 
rather  a  damp  state),  either  by  themselves, 
or  mixed  wi^  sulphate  of  lime  or  muriate 
of  manganese,  dec,  and  absorb  them  into  or 
mix  them  with  sawdust  or  peat-charcoal  in 
coarse  powder  or  breeze,  or  other  porous  or 
absorbent  material,  so  as  to  make  a  very 
porous  substance  easily  permeable  by  the 
gas.  The  material  is  to  be  put  into  a  fierce 
fire  (such  a  one  as  is  used  for  dry  lime 
answers  the  purpose),  and  the  gas  is  to  be 
passed  through  it,  whereby  the  gas  will  be 
deprived  of  its  sulphuretted  hydrogen  and 
part  of  its  anmionia,  which  will  be  absorbed 
into  the  porous  material,  water  being  at 
the  same  time  formed  by  the  union  of  the 
oxygen  of  the  oxide  and  the  hydrogen  of 
the  sulphuretted  hydrogen  absorbed.  As 
soon  as  the  material  ceases  to  purify  the 
gas  from  sulphuretted  hydrogen,  the  gas  is 
to  be  shut  off  from  the  purifier,  and  a  com- 
munication opened  to  the  external  air :  by 
the  agency  the  purifying  material  will  be 
renovated,  &c  The  air  wiU  re-oxidize  the 
iron  of  the  sulphuret  of  iron  which  has 
been  formed,  &c  As  soon  as  the  iron  is 
re^xidized,  the  gas  is  to  be  passed  through 
it  again,"  &c, — "  Hydrated  or  precipitated 
oxides  of  iron  may  be  conveniently  pre- 
pared for  these  purposes  by  decomposing 
sulphate  or  muriate  of  iron  with  lime,  &c 
They  may  then  be  absorbed  into  or  mixed 
with  sawdust,  peat,  charcoal  or  breeze,  or 
other  such  mat^ial,  and  afterwards  exposed 
to  the  air,  the  purifying  of  coal-gas  from 
sulphuretted  hydrogen,  Slc,  by  passing  it 
tiuough  the  precipitated  or  hy<frated  oxides 
of  iron,  and  from  whatever  source  obtained, 
either  by  themselves,  or,  what  is  much  better, 
made  into  a  more  porous  material,  by  being 
absorbed  into  or  mixed  with  sawdust  or 
peat,  charcoal  or  other  porous  material,  Slc 
But  I  do  not  claim  per-oxides  of  iron  or 
manganese  made  at  a  red  heat,  or  the  oxide 
of  iron  mixed  with  chloride  of  calcium,  or 
the  murifttes  and  sulphates  of  manganese, 
inm  and  zinc,  and  absorbed  into  sawdust" 


The  defendants  applied  to  the  purifying 
of  gas  a  natural  substance  called  bog  ochre, 
which  the  plaintiff  affirmed  contained  pre- 
cipitated oxide  of  iron,  and  that,  therefore, 
this  employment  by  them  was  an  infringe- 
ment of  his  patent.  The  properties  of  this 
bog  ochre  were  also  from  time  to  time 
restored  by  exposure  to  the  air,  as  shewn  in 
the  plaintiff's  specification ;  and  of  this  also 
the  plaintiff  complained  as  an  infringement 
On  a  motion  by  the  plaintiff,  Wood,  V.C, 
on  the  14th  of  February  1862,  ordered  that 
the  following  question  of  £Eu;t  be  tried  before 
this  Court  by  a  special  jury  of  the  county 
of  Middlesex,  that  is  to  say,  '*  Is  the  materiid 
used  by  the  defendants,  the  Liverpool 
United  Gaslight  Company,  in  the  first  in- 
stance for  purifying  gas  a  precipitated 
oxide  of  ironi"  and  that  an  injunction  be 
awarded  to  restrain  the  defendants,  &c 
from  making  use  of  the  plaintifi^'s  invention, 
comprised  in  the  letters  patent  dated  the 
28th  of  November  1849,  in  the  bill  men- 
tioned, in  renovating  or  re-oxidizing  the 
purifying  materials  used  by  them  for  the 
purifying  of  gas,  whether  the  same  be  a 
precipitated  or  hydrated  oxide  of  iron  by 
the  action  of  the  air  whenever  such  mate- 
rials from  time  to  time  cease  to  absorb 
sulphuretted  hydrogen,  so  that  they  may  be 
used  over  and  over  again  to  purify  the  gas, 
until  the  further  order  of  this  Court  But 
such  ii\junction  is  not  to  come  into  operation 
for  six  weeks  from  this  time. 

^V  Hugh  Cairns  and  Mr,  Druce  now 
moved,  by  way  of  appeal,  to  reverse  or 
vary  this  order. 

Afr.  RoUf  Mr,  Grove  and  Mr.  Marten 
appeared  for  the  plaintiff,  in  support  of  the 
Vice  Chancellor's  order. 

The  following  cases  were  cited : 
Hills  V.  Hvans,  31  Law  J.  Rep.  (n.b.) 

Chanc.  457. 
Hills  V.  the  London  Gaslight  Company^ 
5  Hurl  k  N.  312;  s.  c.  29  Law  J. 
Rep.  (n.s.)  ExcL  409. 
Beard  v.  Egerton^  8  Com.  B.  Rep.  165; 
&C.  19  Law  J.  Rep.  (n.s.)  C.P.  36; 
and 
Betts  V.  Memies,  30  Law  J.  Rep.  (n.s.) 
Q.B.  81. 

Nov.  6. — ^The  Lord  Chancklloe, — ^The 
first  question  I  have  to  decide  is,  whether 
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the  application  by  the  defendants  to  the 
purification  of  gas  of  a  certain  natural  sub- 
stance called  bog  ochre  be  or  not  an  infiringe- 
ment  of  the  plaintiff's  patent  ?  The  pla^- 
tiff  insists  that  it  is:  he  affirms  that  the 
bog  ochre  contains  a  large  quantity  of  pre- 
cipitated oxide  of  iron;  and  that  tiie  appli- 
cation of  precipitated  oxide  of  iron  fit)m 
any  source  obtained,  be  it  natural  or  arti- 
ficial, pure  or  combined  with  other  sub- 
stances, is  a  violation  of  his  patent.  The 
defendants  deny  that  the  material  in  ques- 
tion does  contain  precipitated  oxide  of  iron; 
but  if  it  does,  they  insist  that  it  is  a  native 
or  natural,  and  not  an  artificial,  oxide;  and 
they  contend  that,  according  to  the  true 
construction  of  the  plaintiff's  specification, 
and  the  judicial  interpretation  it  has  re- 
ceived, the  patent  is  limited  to  the  applica- 
tion of  such  oxides  only  as  are  prepared  or 
obtained  by  some  artificial  means. 

The  construction  of  the  plaintiff's  speci- 
fication in  this  cause  must  be  the  same  as 
that  which  was  given  to  it  in  the  former 
case  of  HilU  v.  EvanSf  in  which  the  validity 
of  the  patent  was  established.  It  is  mate- 
rial to  state  how  and  why  it  was  held  to  be 
valid.  The  patent  was  impugned  on  the 
ground  of  want  of  novelty.  Specifications 
of  older  patents  were  produced,  in  whidi 
various  statements  were  found  as  to  the 
applicability  of  the  oxides  of  iron  to  the 
purification  of  gas ;  and  it  was  insisted  that 
the  plaintiff's  discovery  was  thereby  anti- 
cipated. But  the  plaintiff's  patent  was 
Supported  on  the  ground  that  these  earlier 
descriptions  were  too  general,  comprehend- 
ing (as  they  did)  materials  that  would 
purify  and  materials  that  would  not  purify, 
whence  the  reader  of  such  former  speci- 
fications was  still  left  under  the  necessity 
of  ascertaining  by  experiment  and  farther 
discovery  what  was  the  exact  description  of 
the  purifying  agent  This  appeared  to  be 
done  by  the  plaintiff's  specification,  and  the 
validity  of  his  patent  was  therefore  estab- 
lished. 

But  the  plaintiff's  objection  to  the  former 
specifications  was  in  the  former  case  retorted 
against  himself.  In  his  specification  he 
describes  the  purifying  agents  he  employs 
as  "the  hydrated  or  precipitated  oxides  of 
iron";  and  in  one  place  he  uses  the  words 
**  precipitated  or  hydrated  oxides."  Now, 
it  appeared  from  tiie  evidence  in  HtUs  v. 


Evans  (which  is  always  admissive  to  shew 
what  external  objects  are  denoted  by  terms 
of  art)  that  of  hydrated  oxides  of  iron  some 
are  native,  that  is,  formed  in  the  laboratory 
of  nature,  and  some  are  artificial,  that  is, 
made  or  resulting  from  some  intervention 
of  human  agency.  Of  the  native  or  na- 
turally-formed  oxides  of  iron  some  are  effi- 
cient for  the  purification  of  gas,  and  some 
will  not  serve  that  purpose.  Again;  of 
hydrated  oxides  of  iron  some  are  formed  by 
precipitation,  and  some  (so  fur  as  we  know) 
are  not  so  formed ;  but  (according  to  the 
then  state  of  the  evidence)  it  i^peitfed  that 
all  the  known  precipitated  oxides  of  iron  are 
artificial  and  are  hydrated.  It  was  objected 
therefore,  that  inasmuch  as  the  plaintiff  used 
ate  tenn  '^hydrated  oxides"  without  limita- 
tion, thereby  embracing  both  native  hydrated 
oxides  that  would  not  answer  the  purpose, 
and  the  artificial  hydrated  oxides  that  would, 
the  specification  was  too  general,  and  the 
patent  void.  In  answer  to  that  objection 
I  held  that,  having  regard  to  the  whole  of 
the  specification,  the  plaintiff  had  described 
and  meant  to  include  such  oxides  only 
(whether  hydrated  merely,  or  hydrated  and 
precipitated)  as  were  prepared  or  obtained 
by  artificial  means.  Upon  a  more  accurate 
examination  of  the  judgment  of  the  Court 
of  Exchequer,  I  find  that,  in  reality,  the 
same  conclusion  was  drawn  by  the  learned 
Judges  of  that  Court  This  is  apparent 
from  the  following  passage  (5  HnrL  «t  N. 
868).  The  reasoning  of  the  Court  seems 
to  be  thus :  Precipitated  oxides  and  artifi- 
cial hydrated  oxides  are  the  same  thing. 
We  find  that  the  plaint  meant  to  describe 
such  hydrated  oxides  only  as  are  artificial ; 
therefore  he  meant  suoh  hydrated  oxides 
only  as  are  precipitated.  With  much  of 
the  observations  of  the  Court  of  Exche- 
qnec  1  cannot  concur;  but  I  concur 
in  the  conclusion  that  by  the  terms  hy- 
drated or  precipitated  oxides,  the  plaintiff 
intended  to  denote  such  oxides  only  as 
were  artificially  pr^Mured  or  obtained.  But 
this  is  not  the  character  of  the  hog  ochre 
as  it  is  primarily  and  in  the  first  instono* 
employed  by  the  defendants.  The  ochre  is 
used  by  the  defendants  in  the  first  instance 
in  its  primitive  natural  state  as  dug  from 
the  bc^ ;  and  even  if  it  be,  as  the  i^aintiff 
affirms,  a  hydrated  oxide  of  iron  formed  by 
precipitaticm)  ^^  ^  <dcAr  that  it  is  a  native, 
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that  is,  a  natuially-formed  oxide,  and,  whilst 
used  in  that  state,  most,  by  the  very  con- 
ditions on  which  the  plaintiff's  patent  was 
supported,  be  held  not  to  be  included  in 
the  plaintiff's  specification.  I  cannot,  there- 
fOTO,  grant  any  ii\junction  to  restrain  the 
defendants  £rom  using  the  bog  ochre  in  its 
primitive  or  natural  state. 

The  more  material  question  still  remaina 
The  principal  impurity  from  which  it  is 
desirable  to  cleanse  the  gas  is  sulphuretted 
hydrogen.  The  hydrated  oxide  of  iron  effects 
this  by  attracting  the  sulphur,  which  com- 
bines with  the  iron  whilst  the  oxygen  of 
the  oxide  uniting  with  the  hydrogen,  water 
is  formed,  and  thus  the  sulphuretted  hydro- 
gen disappears  by  being  resolved  into  its 
constituent  elements,  which  enter  into  new 
combinations.  The  chemical  combination 
of  the  sulphur  with  the  oxide  of  iron  forms 
a  new  chemical  substance,  called  sulphuret 
of  iron,  which  is  inert  and  useless  for  puri- 
fication. 

But  the  plaintiff  discovered  that  when 
this  sulphuret  of  iron  is  e]q)OBed  to  the 
atmosi^ere  in  such  a  manner  as  to  cause 
the  atmospheric  air  thoroughly  to  permeate 
and  pervade  the  mass,  the  sulphur  is  driven 
off  and  precipitated,  the  iron  is  re-oxidized 
by  taking  up  new  oxygen  from  the  air, 
and  thus  a  new  hydrated  oxide  is  by  this 
i^lication  of  a  natural  agent  artificially 
obtained. 

It  is  material  to  observe  that  by  this 
process,  directed  by  human  agency,  a  new 
purifying  material  is  prepared.  It  is  not 
as  if  the  air  merely  freed  the  iron  of  an 
int^ument  of  sulphur,  which,  coating  the 
oxide,  obstructed  the  exercise  of  its  still 
inherent  power ;  but  the  facts  are,  that  the 
snl{^ur  being  chemically  and  not  mechani- 
cally combined  with  the  oxide,  the  latter 
is  converted  into  a  sulphuret^  and  it  is  by 
the  subsequent  acquisition  of  new  oxygen 
that  it  is  re^ionverted  into  a  new  oxide. 

This  new  oxide  I  hold  to  be  an  oxide 
artificially  prepared  or  obtained,  although 
it  is  the  result  of  the  natural  properties  of 
tiie  air,  because  those  jnoperties  are  guided 
and  directed  to  this  end  by  human  agency 
and  design.  Upon  all  this  the  evidence 
in  the  cause  is  without  contradiction  or 
Hspate, 

The  defendants  admit  that  when  the  bog 
ochre  in  its  natural  state  has  been  so  long 


used  as  to  become  inert,  it  is  revivified  and 
restored  by  the  use  of  the  process  described 
in  the  pluntiff 's  specification,  and  in  that 
secondary  state  again  applied  to  the  purifi- 
cation of  gas.  I  hold,  therefore,  that  whilst 
the  defendants  employ  the  bog  ochre  in  its 
natural  state,  they  use  a  native  oxide  of  iron, 
which,  whether  it  be  hydrated  only,  or 
hydrated  and  precipitated,  is  not  within 
the  plaintiff's  patent^  and  no  ii\junction 
can  be  granted  against  the  use  of  it ;  but 
that  when  they  use  the  ochre  after  it  has 
been  re-oxidized,  they  use  a  material  which 
Ib  within  the  plaintiff's  patent,  being  an 
artificial  hydtated  oxide;  and  this  I  restrain 
them  from  employing. 

The  Vice  Chancellor  granted  an  ii\jimc- 
tion  to  restrain  the  defendants  from  using 
the  plaintiff's  process  or  invention  of  re- 
oxidization.  I  cannot  grant  any  such  in- 
junction, because  the  plaintiff  specifies  and 
claims  that  process  or  £scoveiy  as  applicable 
only  to  the  renovating  the  purifying  mate- 
rials he  describes,  that  is,  the  hydrated  or 
precipitated  oxides  whidi  are  within  his 
patent;  and  if  this  ochre  be  not  one  of  such 
oxides,  the  revivification  of  it  is  not  within 
the  plaintiff's  specification.  In  fetct,  it  is 
only  by  the  defendants  using  that  process, 
or  some  other  process  of  renovation,  that 
the  bog  ochre  is  brought  into  the  condition 
of  being  one  of  the  plaintiff's  patented 
purifying  materials,  that  is,  a  hydrated  or 
precipitated  oxide  artificially  prepared  or 
obtained.  Therefore,  declare  that  the  user 
by  the  defendants  of  the  bog  ochre  em- 
ployed by  them  in  the  purification  of  gas, 
so  long  as  the  same  is  used  in  its  native 
state  or  condition,  is  not  an  infringement 
of  the  plaintiff's  patent,  but  that  t^e  user 
of  the  same  material  in  the  purification  of 
gas  after  it  has  been  re-oxidized  or  reno- 
vated by  the  means  described  in  the  plain- 
tiff's patent,  or  any  other  means,  is  an 
infringement  of  the  plaintiff's  patent,  and 
ought  to  be  restrained  by  ii^junction,  and 
restrain  the  same  accordingly. 

Direct  an  account  of  sSl  the  bog  ochre 
that  has  been  employed  or  used  by  the 
defendants  in  the  purification  of  gas  in  any 
other  than  its  native  or  primitive  state,  and 
of  the  gains  and  profits  that  have  resulted 
from  such  user  or  employment,  with  all 
usual  directions.     No  costs  on  either  side. 
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ELLISON  V.  THOMAS. 


Settlement — ParttOM — Exchmon  ofEldeH 
Son, 

By  a  settlement^  a  mm  of  money  was  to  he 
raised  after  the  death  of  the  settlor  and 
another  person  for  all  the  children  of  the 
settlor's  son,  other  than  an  eldest  or  only  son, 
for  the  time  being  entitled  to  certain  other 
property.  The  eldest  grandson  died  before 
the  period  when  the  amount  could  be  raised 
or  he  became  entitled  to  the  other  property : 
—  Held  ("reversing  the  decision  of  one  of 
the  Vice  Chancellors  J,  that  his  representative 
was  entitled  to  share  in  the  fund  to  be  raised 
for  the  younger  children. 

This  was  an  appeal  from  the  decision  of 
Kindersley,  V.C.,  on  the  12th  of  July  1862, 
reported  31  Law  J,  Rep,  (n.s.)  Chanc  867. 

By  an  indenture  of  settlement,  dated  the 
7th  of  September  1814,  after  reciting  that 
Estcourt  CresswelL  was  entitled  to  certain 
hereditaments  in  Devonshire  after  the  de- 
cease of  Thomas  Fry,  and  that  the  said 
K  Cresswell  had  agreed  to  secure  as  a  pro- 
vision for  the  younger  children  of  Richard 
Estcourt  Cresswell,  lus  eldest  son,  the  sum 
of  13,000/.  upon  the  said  hereditaments,  it 
was  witnessed  that  he,  the  said  R  Cress- 
well, did  demise  unto  his  trustees,  their 
executors,  administrators  and  assigns,  all  the 
said  hereditaments  in  the  county  of  Devon 
(subject  to  the  life  estate  of  T.  Fry)  for  the 
term  of  1,000  years  from  the  death  of  the 
said  T.  Fry,  upon  trust  immediately  after 
the  death  of  K  Cresswell  and  T.  Fry  to 
ndse  by  sale  or  mortgage  the  sum  of  1 3,000/., 
which  said  sum  was  to  be  held  "  in  trust 
for  all  and  every  the  child  and  children  of 
R  R  Cresswell  now  bom  or  hereafter  to 
be  bom  during  his  life,  or  in  due  time  after 
his  decease,  otiher  than  and  besides  an  eldest 
or  only  son  for  the  time  being  entitled,  under 
or  by  virtue  of  a  certain  indenture  of  settle- 
ment, bearing  even  date  herewith,  to  the 
estates  thereby  settled  in  possession  or  in 
remainder  immediately  expectant  on  the 
decease  of  the  survivor  of  them,  the  said 
E.  Cresswell  and  R  E.  Cresswell,  as  the 
said  R.  K  CressweU  should  appoint;  and  in 
defiiult  of  such  appointment,  then  if  there 
shall  be  but  one  such  child  of  the  said 


R  K  Cresswell  (other  than  and  besides  an 
eldest  or  only  son  so  for  the  time  being 
entitled  as  aforesaid),  the  said  sum  shall  be 
for  the  portion  of  such  one  or  only  child, 
and  be  an  interest  vested  in  such  child, 
being  a  son,  at  the  age  of  twenty-one  years, 
or  being  a  daughter  on  her  attaining  that 
age  or  marriage;  and  if  there  should  be 
two  or  more  children  of  the  said  R  K 
Cresswell  (other  than  and  besides  an  eldest 
or  only  son  so  for  the  time  being  entitled 
as  aforesaid),  then  in  trust  for  such  children, 
and  the  share  or  shares  of  such  of  them  as 
should  be  a  son  or  sons  to  be  an  interest 
vested  in  him  or  them  respectively  at  his  or 
their  age  or  respective  ages  of  twenty-one; 
and  the  share  or  shares  of  such  of  them  as 
should  be  a  daughter  or  daughters,  at  her 
or  their  age  of  twenty-one  or  marriage." 
And  it  was  provided  that  if  there  should 
be  more  than  one  child  for  whom  portions 
were  intended  to  be  provided,  and  any  of 
these,  being  a  son  or  sons,  should  depart 
this  life  or  become  an  eldest  or  only  son  so 
for  the  time  being  entitled  as  aforesaid 
under  the  age  of  twenty-one  years,  or  being 
a  daughter  should  depart  this  life  under 
that  age  and  unmarried,  then  lus  or  her 
share  E^ould  go  over  to  the  others. 

By  the  second  deed  above  referred  to  and 
executed  on  the  same  day,  a  certain  other 
estate  called  the  Bibuiy  estate  was  con- 
veyed to  the  use  of  E.  Cresswell  for  life, 
with  remainder  to  the  use  of  R  K  Cress- 
well for  life,  with  remainder  to  the  use  of 
R  R  Cresswell  the  younger  (the  eldest 
grandson  of  K  Cresswell)  for  life,  with 
remainder  to  the  first  and  other  sons  of 
R  E.  Cresswell  the  younger  in  tail  male, 
with  remainder  over. 

R  Cresswell  died  in  July  1823;  R  R 
Cresswell  the  younger  attained  the  age  of 
twenty-one  and  died  in  1837,  leaving  awidow, 
but  without  issue  male;  and  the  second, 
third  and  fourth  sons  of  R  R  Cresswell  the 
elder  having  previously  died  without  issue, 
the  fifth  son,  W.  H.  Cresswell,  became  the 
eldest  son. 

R  R  Cresswell  the  elder  then  died;  and 
T.  Fry  died  in  1860,  when  this  suit  was 
instituted  for  the  purpose  of  having  a  con- 
struction ^ut  upon  the  terms  of  the  two 
deeds  of  settlement  The  Yice  Chancellor 
having  decided  that  the  personal  representa- 
tive of  R.  R  Cresswell  ^e  younger  was  not 
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entitled  to  share  in  the  13,000/1,  he  pre- 
sented the  present  petition  of  rehearing. 

Mr,  Shapter  and  Mr.  Graham  Hastings^ 
for  the  appellant,  contended  that  "the 
eldest  son  for  the  time  being"  must  mean 
the  eldest  son  when  the  13,000/.  became 
distributable. 

Duke  V.  Doidge,  2  Ves.  sen,  203,  n. 
Chwie  V.  SUrUngy  25  Law  J.  Rep.  (n.s.) 
Q.R  335;  s.a  6  EL  &  R  333;  2  Jur. 
N.a  663. 
The  words  "for  the  time  being"  pointed  to 
one  time,  which  mnst  be  when  the  money 
was  to  be  paid,  and  then  the  persons  to 
receive  the  money  were  to  be  ascertained. 
Ijyrd  Teynham  v.  Wehb,  2  Yes.  sen.  198. 
RemnatU Y.Hood,  2  DeGex,  F.  <fe  J. 396; 
ac  27  Beav.  74,  613;  30  Law  J. 
Rep.  (N.a)  Chanc.  71. 
MaUhevm  y.  Paul,  3  Swanst  328. 
LiveMey  y.  Livesey,  13  Sim.  33;  s.c  2 
H.L.Cas.  419;  15  Law  J.  Rep.  (n.s.) 
Chanc.  357. 
Hie  proviso  for  exclnsion  did  not  operate 
until  the  time  for  distribution,  and  then 
cmly  for  the  exclusion  of  one  person.  There 
was  only  one  payment,  not  a  succession  of 
payments,  or  a  succession  of  persons :  where 
the  phrase  "trustees  for  the  time  being"  is 
used,  the  notion  of  succession  is  given  by 
the  words   "from  time  to  time" — In  re 
Tkampion{l), 

They  rdened  also  to 

Sandemany.  Mackenzie,  1  Jo.  k  H.  613; 

&  c  30  Law  J.  Rep.  (n.s.)  Chanc.  838. 
Macoubrey  v.  J(mti,  2  Kay  <fe  J.  684. 
Re  Teeds  Settlement,  3  Ibid.  375. 
Adams  v.  Adams,  2b  Beav.  652. 
Mo8$  V.  Dunlop,  1  Johns.  490;  s.c.  29 

Law  J.  Rep.  (n.s.)  Chanc.  39. 

Mr.  Prendergatt  (with  whom  was  Mr. 
Glasse),  for  the  phuntiff  and  younger  chil- 
dren, contended,  that  as  the  father  of  R.  E. 
Cresswell  the  younger  could  never  have 
made  an  appointment  in  his  favour,  he  being 
the  eldest  son,  he  must  be  excluded  from  the 
general  trust  in  default  of  appointment — 
Gray  v.  Lord  Limerick  (2). 


a)  16  Jar.  842. 

(2)  2DeGex&8in.870;8.o.l7LawJ.B6p.(H.B.) 
Chanc.  444. 

Kiw  Sbbim,  82.— Cbavo. 


Mr.  Barrage  (with  whom  was  Mr. 
Baily),  for  other  parties,  called  attention 
to  the  anomalous  position  of  the  appellant's 
claim.  K  R.  R  Cresswell  the  younger  were 
now  alive,  he  could  not  have  a  share  in  this 
fund;  but  his  representative  now  claimed 
in  his  place.  The  son  of  R.  E.  Cresswell 
the  younger  might  now  be  in  possession  of 
the  Bibury  estate;  and  if  the  appellant's 
claim  were  allow^  the  representative  of 
R.  E.  Cresswell  the  yoimger  would  share 
in  the  portions  for  the  younger  children. 

Mr.  Shapter,  in  reply. 

Nov.   18. — The  Loed  Chancellor. — 
This  case  depends  on  the  inquiry,  at  what 
time  the  words  of  exclusion  of  "  the  eldest 
son  for  the  time  being"  came  into  operation, 
that  is  to  say,  at  what  time  the  eldest  son 
for  the  time  being  is  to  be  sought  for  and 
ascertained.     The    trustees    are    directed 
immediately  on  the  decease  of  them.  Fry 
and  Estcourt  Cresswell,  to  raise  the  sum  of 
13,000/.  in  trust  for  all  and  every  the  chil- 
dren of  R  K  Cresswell  the  elder  then  bom, 
or  thereafter  to  be  bom  during  his  life  or  in 
due  time  after  his  decease,  other  than  and 
besides  an  eldest  or  only  son  for  the  time 
being  entitled,  under  a  settlement  of  even 
date,  to  the  estates  thereby  settled,  in  pos- 
session or  in  remainder  immediately  expec- 
tant on  the  death  of  the  survivor  of  Estcourt 
Cresswell  and  R  E.  Cresswell  the  elder. 
This  trust  took  effect  on  the  death  of  Thomas 
Fry  in  the  year  1860.    At  that  time,  there- 
fore, the  words   of  exclusion  had   to  be 
applied.     The  persons   entitled   must  be 
ascertained  at  the  time  when  the  money  is 
directed  to  be  raised  and  divided,  and  the 
words  of  exception  appear  to  me  to  attach 
at  that  time  upon  the  son  who  then  answers 
the  description,  and  to  exclude  him,  and  him 
only,  from  the  class  of  persons  interested. 
The  case  hardly  stands  in  need  of  the  well- 
established  principle  of  this  Court,  by  which 
a  younger  son  taJdng  the  estate  has  been 
deemed  an  eldest  son  for  the  purpose  of 
excluding  him  from  a  portion,  and  by  which 
an   eldest  son  not  taking  the  estate   has 
been  held  to  be  a  younger  child ;  for  the 
words  here  are  "eldest  son  for  the  time 
being,"  whidi  appear  to  have  been  selected 
for  tie  purpose  of  denoting,  not  the  person 
who  was  actually  the  eldest  son  at  the  date 
of  the  deed,  but  that  individual  who  at  a 
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particular  future  period  might  be  the  eldest 
living  son,  provided  he  was  also  the  person 
entitled  to  the  settled  estate.  If  the  report 
which  I  have  seen  of  the  Vice  Chancellor's 
judgment  be  correct,  his  Honour  appears  to 
have  treated  this  question  as  turning  on 
the  meaning  of  these  words,  "  for  the  time 
being,"  and  he  seems  to  have  considered 
that  they  were  intended  to  operate  during 
the  whole  period  that  would  elapse  between 
the  execution  of  the  deed  and  the  time  when 
the  money  was  to  be  raised,  so  that  every 
son  who  answered  the  description  of  eldest 
son  from  time  to  time  during  that  period 
would  be  excluded.  The  efifect  of  such  a 
construction  might  be  to  exclude  every 
son,  and  possibly  every  child,  of  R.  E. 
Cr«8swell  the  elder  (for  he  might  have 
none  but  sons)  from  any  share  in  the 
13,000/.,  which,  therefore,  would  not  be- 
come raiseable  at  all.  I  cannot  concur  in 
this  interpretation.  When  a  future  period  is 
referred  to,  and  it  is  desired  to  designate 
the  person  who  fills  a  particular  character 
at  that  period,  the  words  "for  the  time 
being"  are  appropriately  used.  K  several 
future  periods  are  referred  to,  the  words 
are  again  appropriate,  and  may  then  denote 
several  different  persons  who  may  in  succes- 
sion fill  the  character  at  such  several  periods. 
If  I  say  that  when  a  particular  office  shall 
become  vacant,  the  appointment  shaU  be- 
long to  the  Prime  Minister  for  the  time 
being,  the  words  denote  one  person  only,  for 
one  period  only  is  referred  to;  but  if,  as  in  the 
instance  put  by  the  Vice  Chancellor,  I  direct 
a  certain  sum  to  be  paid  annually  to  the  rector 
of  A.  for  the  time  being,  the  words  denote 
the  rectors  firom  time  to  time,  because  they 
refer,  not  to  the  time  of  one  payment,  but 
to  the  times  of  successive  annual  payments. 
In  the  present  case  one  period  of  time  only 
is  referred  to,  namely,  the  time  when  the 
money  ia  directed  to  be  raised.  According, 
therefore,  to  the  literal  meaning  of  the 
words,  one  person  only  is,  in  my  opinion, 
denoted,  and  excluded  from  a  shar^  in  the 
1 3,000/.  And  this  construction  is  strictly 
in  accordance  with  the  spirit  and  intention 
of  clauses  of  this  nature;  for  the  intention 
is,  that  portions  shall  be  provided  for  all  the 
children  except  the  one  who,  at  the  time 
when  the  portions  are  payable,  is  entitled  to 
the  settled  estates.  The  intention  which  the 
Court  ascribes  to  clauses  of  this  description 


is  well  expres&ed  by  Lord  Hardwicke  in 
Dtike  V.  Doidge  :  "  Every  child  except  the 
heir  is  considered  in  equity  as  a  younger, 
and  eldership  not  canying  the  estate  along 
with  it  is  considered  not  such  an  eldership 
as  will  exclude  by  virtue  of  such  clauses." 
That  the  character  of  eldest  son  is  to  be 
ascertained  at  the  time  appointed  for  pay- 
ment of  the  portions,  appears  also  to  be 
the  clear  result  of  the  leading  cases  of 
Chadvdck  v.  Dolman  (3),  and  of  Teynham 
v.  Wehh  (4).  The  Vice  Chancellor  has 
treated  Teynham  v.  Wehh  as  an  authority 
for  excluding  by  the  force  of  these  words, 
"  other  than  the  eldest  son,"  the  son  who 
was  eldest  at  the  date  of  the  instrument^ 
and  also  the  subsequently  bom  son  who 
was  eldest  at  the  time  of  payment  But  I 
do  not  so  read  the  case;  for  the  son  who 
was  eldest  at  the  date  of  the  instrument 
appears  to  have  been  put  out  of  considera- 
tion, because  he  died  under  age  and  before 
the  time  appointed  for  raising  the  portion, 
there  being  no  direction  for  vesting  anterior 
to  the  time  of  payment  At  the  conclusion 
of  the  report  I  find  the  following  words 
attributed  to  the  Vice  Chancellor : — "  There 
is  no  case"  (says  his  Honour)  "which  I 
can  find  in  wnich  there  is  one  who,  having 
been  an  elder  son  and  said  to  be  so,  has 
been  excluded,  and  yet  is  represented  as 
having  been  included;  and  it  would  be 
very  anomalous  if  one  who  whilst  alive 
should  be  excluded,  should  at  his  death  be 
entitled  to  participate."  But  it  must  be 
remembered  that  the  trust  of  the  13,000/. 
is,  in  terms,  for  all  of  the  children  of  R  K 
CressweU  the  elder,  "  except  the  eldest  son 
for  the  time  being^';  and,  therefore,  R.  K 
Cresswell  the  younger  is  one  of  the  cestuis 
que  trusty  unless  he  be  excluded  by  the 
exception.  And,  consequently,  if  I  am 
right  in  my  judgment  that  the  exception 
did  not  operate  or  take  effect  until  the 
time  appointed  for  raising  the  money,  and 
then  attached  upon  and  excluded  W.  H. 
CressweU,  who  is  found  by  this  certificate 
to  have  been,  at  the  death  of  Thomas  Fiy, 
the  eldest  living  son  of  Richard  the  &ther, 
and  entitled  to  the  Bibury  estate,  and  who 
is,  in  fact,  excluded  by  the  judgment  of  the 
Vice  Chancellor, — it  follows  that  R  K  Cress- 


(3)  2  Vem.  528. 

(4)  Ubi  supra. 
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wen  the  younger  was  neyer  taken  out  of  the 
claas  of  cestuis  que  tmst,  and  that  having 
attained  twenty-one  when  the  right  to  the 
portions  became  vested,  he  is  to  be  consi- 
dered as  a  younger  son  and  entitled  to 
of  Uie  citj  of  London,  under  the  proviaions  of  the 
share  in  the  13,000^. 

Therefore,  reverse  the  order  of  the  Vice 
Chancellor;  declare  that  R  R  Cresswell 
the  younger  became  entitled  to  a  share  in 
the  13,000/.,  and  direct  the  fund  which  has 
been  raised  to  be  divided  into  eight  equal 
parts  instead  of  seven  equal  parts,  and  direct 
payment  of  one  of  those  eight  parts  to  the 
representative  of  R  R  Cresswell  the  son. 
The  petitioner  will  take  back  his  deposit 
By  consent,  the  costs  of  all  parties  are  to 
be  paid  out  of  the  fond. 


ElKDKBSLEY,  V.C. 

June  6. 


BANKS  V, 
BEAITHWAITE. 


Legaq^ — Annuity — Legacy  Duty. 

A  tegtaJtor  gave  the  residue  of  hie  personal 
estate  to  trustees^  upon  trust  to  set  apart 
10,000/.  consols^  and  pay  tfte  dividends  to 
his  sister  for  liffy  and  after  her  decease  to 
retain  so  much  of  the  said  sum  of  10,000/. 
as  should  be  sufficient  to  realize  the  clear 
yearly  income  of  150/.;  and  he  directed  the 
trustees  to  pay  the  dividends  and  other  in- 
come  of  the  stock  so  directed  to  he  retained 
by  them  to  his  nephew: — Held,  thai  the 
nephew  took  the  annuity^  subject  to  legacy 
duty. 

Edward  Coates,  by  his  will,  dated  the 
5th  of  September  1846,  gave  the  residue 
of  his  pononal  estate  to  trustees,  to  invest 
and  set  apart  10,000/.  3/.  per  cent,  consols, 
and  pay  ^e  dividends  thereof  to  his  sister, 
Margaret  Holman,  for  life,  and  after  her 
decease  to  retain  so  much  of  the  said  sum 
of  10,000/.  consob  as  should  be  sufficient 
to  reaiice  the  dear  jrearly  income  of  150/. ; 
and  he  directed  his  trustees  to  pay  the 
dividends  and  other  income  of  the  trust 
stock  lastly  directed  to  be  retained  by  them 
to  his  nephew,  J.  C.  Holman,  the  petitioner, 
ibr  life,  or  until  he  should  be  declared  a 
bankrupt,  in  which  case  the  interest  of  the 
petitioner  in  such  sum  was  to  cease.  And, 
subject  to  the  trusts  therein  declared  for 


the  benefit  of  the  said  Margaret  Holman 
and  the  petitioner,  he  directed  that  the 
sum  of  10,000/.  consols  should  sink  into 
and  form  part  of  his  residuary  personal 
estate. 

A  suit  was  instituted  for  the  administra- 
tion of  the  testator's  estate,  and  the  sum  of 
10,000/.  consols  was  paid  into  court. 

Margaret  Holman,  the  sister  of  the  testa- 
tor, died  in  1861,  and  this  petition  was 
presented  for  payment  of  the  annuity  to 
the  petitioner. 

Mr,  Halletty  in  support  of  the  petition, 
said,  the  question  was,  whether  the  annuity 
was  to  be  paid  free  of  legacy  duty ;  and  it 
was  contended  that  this  must  have  been 
the  intention  of  the  testator,  since  he  had 
used  the  words  "clear  yearly  income  of 
150/." 

The  following  cases  were  cited  in  support 
of  this  argument : 

Smith  V.  Anderson,  4  Buss.  352 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  105. 
Oude  V.  Mumford,  2  You.  <fe  C.  448. 
Harris  v.  Burton^  11  Sim.   161;  s.c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  373. 
Dawhins  v.  Tatham,  2  Ibid.  492. 
Lo^ich  V.  Peters,    1  MyL   <k  K.    489; 

S.C.  3  Law  J.  Rep.  (n.s.)  Chanc.  167. 
Bailey  \,Boulty  14  Beav.  595;  s.  c.  21 

Law  J.  Rep.  (n.s.)  Chanc.  277. 
Haynes  v.  HayneSy  3  De  Gex,  M.  <k  G. 

590. 
Burrows  v.  Cottrelly  3  Sim.  375. 
Sanders  v.  Kiddell,  7  Ibid.  536;  s.  c. 

5  Law  J.  Rep.  (n.b.)  Chanc.  29. 
Pridie  v.  Field,  19  Beav.  497. 

Mr,  Ware,  who  appeared  for  the  resi- 
duary legatees,  was  not  called  upon  to 
address  the  Court. 

EiKDERSLEY,  V.C. — I  do  uot  see  any 
reason  in  this  case  for  saying  that  the 
benefit  given  to  the  annuitant  is  to  be  free 
of  legacy  duty.  I  assume  it  to  be  settled, 
upon  the  authorities,  that  if  a  testator  gives 
a  dear  annuity  of  a  definite  amount,  the 
interpretation  put  upon  such  a  gift  is,  that 
the  annuity  is  to  be  clear  of  legacy  duty ; 
but  I  find  that  even  in  such  a  case  there 
are  authorities  in  which  it  has  been  held 
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not  to  be  free  of  legacy  duty  if  given  to 
several  persons  in  succession.  Whether  that 
view  is  satisfactory  or  not  is  immaterial ; 
I  am  bound  to  say  that,  in  my  opinion,  it 
is  very  questionabla  However,  assuming 
that  it  is  so,  that  principle  does  not  touch 
the  present  question ;  for  in  those  cases  the 
word  "clear"  was  annexed  to  the  gift  of 
the  annuity.  In  this  case  there  is  no  gift 
of  an  annuity,  but  what  is  given  is  the 
dividend  of  a  sum  of  stock.  It  is  not  said 
that  the  legatee  is  to  have  the  dividends 
clear ;  but  the  amount  of  stock  is  to  be  thus 
ascertained.  It  is  such  a  sum  of  stock  as 
would  produce  a  clear  income  of  150L  per 
annum.  The  particular  simi  is  5,000/.  con- 
sols; and  that  amount  having  been  arrived 
at,  the  dividends  are  then  directed  to  be 
paid  to  the  petitioner.  The  word  "  clear  " 
does  not  apply  to  that  direction.  It  is  quite 
distinct  from  all  the  cases  cited.  Marris 
V.  Burton  appears  at  first  sight  to  be  in 
point,  but  it  is  easily  distinguishable.  There 
it  was  not  merely  a  gift  of  dividends  of 
stock,  but  an  annuity  which  was  to  be 
made  good  out  of  other  parts  of  the 
property. 

My  opinion  therefore  is,  that  the  petitioner 
takes  the  annuity,  subject  to  legacy  duty. 


ROMILLY,  M.R  )       „^^„       ^„ 

July  26.        }     H^WEt;.  HUNT. 

Specific  Performance — Lease  hy  Mort- 
gagor— Refusal  of  Mortgagee  to  concur — 
Damages, 

A  mortgagor  agreed  to  grant  a  lease  of  a 
shop;  the  lessee  entered  into  possession  and 
commenced  alterations;  the  mortgagees  re- 
fused to  confirm  the  lease  or  to  allow  him 
to  proceed  with,  the  alterations.  Upon  a  bill 
against  the  lessor  for  specific  performance, — 
Held,  under  the  circumstanceSy  as  damxiges 
had  clearly  been  sustained,  that  the  Court 
vjould  make  an  order  to  assess  them,  though 
the  21  <^  22  Vict,  c,  27.  never  intended  in 
simple  cases  to  transfer  the  jurisdiction  from 
a  Court  of  law  to  a  Court  of  equity. 

Relief  in  equity  is  Tiot  incident  to  dam- 
ages. 

This  suit  was  instituted  by  Joseph  Howe, 
asking  that  Joseph  Hunt  might  specifically 


perform  an  agreement,  dated  the  24th  oi 
September  1861,  by  which  he  had  under- 
taken to  grant  a  lease  of  the  ground-floor 
and  basement  of  No.  50,  King  WiUiam 
Street,  in  the  City,  for  seven  years  from 
Michaelmas  Day  then  next,  at  a  rent  of  300/. 
a  year,  to  be  paid,  the  first  year's  rent  on 
signing  the  agreement,  and  subsequently 
quarterly  in  advanca  The  bill  abo  prayed 
that  the  defendant  might  redeem  and  ex- 
onerate the  premises  from  a  mortgage  debt 
charged  thereon,  and  from  all  claims  in 
respect  thereof;  and  also  for  an  inquiry, 
and  that  the  damages  ascertained,  in  con- 
sequence of  the  breach  of  the  agreement, 
might  be  paid  by  the  defendant 

The  agreement  was  made  by  the  defendant 
through  an  agent,  and  among  other  things 
it  provided,  that  the  shop  part  of  the  pre- 
mises should  be  altered  by  the  plaintiff^  to 
adapt  them  to  his  business,  and  for  that 
purpose  that  a  separate  entrance  should  be 
made  by  the  plaintiff,  at  his  own  expense, 
and  in  such  manner  as  he  might  approve, 
but  so  as  in  no  way  to  entitle  him  to  go 
through  the  passage  or  to  have  any  right 
of  entrance  beyond  that  he  was  to  construct 
on  the  north  side  of  the  shop. 

The  plaintiff  signed  the  agreement,  and 
paid  the  first  year's  rent,  and  was  let  into 
possession;  he  inmiediately  commenced  the 
alterations  upon  the  premises,  intending  to 
carry  on  the  business  of  a  wholesale  and 
retail  boot  and  shoe  maker.  Before  these 
were  completed  the  mortgagees  caused  no- 
tice to  be  served  on  the  plaintiff,  requesting 
him  not  to  interfere  with  the  premises;  and 
at  the  same  time  they  denied  the  power  of 
the  defendant  to  grant  any  lease  of  the 
premises  without  their  concurrence.  The 
plaintiff  then  required  the  defendant  to 
redeem  the  mortgage  and  perform  the  agree- 
ment; which  the  defendant  being  imable 
to  do,  this  bill  was  then  filed. 

The  defendant,  by  his  answer,  admitted 
the  agreement,  but  said  that  he  was  not 
able  at  present  to  redeem  the  mortgage  or 
exonerate  the  premises  frt)m  the  incum- 
brance, even  if  an  order  for  that  purpose 
should  be  made ;  and  that  it  had  never  been 
anticipated  by  himself  or  his  agent  that  the 
mortgagees  would  object  to  the  agreement, 
or  to  the  alterations  therein  mentioned  as 
intended  to  be  made  by  the  plaintiff;  and 
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thAt,  as  the  agreement  was  entered  into  by 
the  agent  under  a  misconception  on  his  and 
the  defendant's  part,  it  was  submitted  that 
the  agreement  ought  not  to  be  performed, 
but  if  it  had  not  been  abandoned  by  the 
plaintifiE^  that  it  ought  to  be  rescinded, 
miless  the  mortgagees  would  consent  to  its 
being  performed  upon  such  terms  as  the 
defendant  could  comply  with. 

The  cause  came  on  upon  a  motion  for  a 
decree. 

Mr,  St>vihgaUy  for  the  plaintiff,  asked 
not  only  for  a  decree,  but  also  for  damages 
for  stopping  the  plaintiff's  works,  kc  He 
was  entitled  to  know  whether  the  mort- 
gagees refused  to  join  in  granting  the  lease 
to  the  plaintiff.  If  they  refused,  and  no 
lease  could  be  obtained,  still  the  plaintiff 
was  entitled  to  damages  under  the  21  <fe  22 
Vict  c.  27.  s.  3. — Soames  v.  Edge  (1). 

Mr.  H,  8hebbearey  for  the  defendant. 
— The  plaintiff's  remedy  is  at  law.  He 
knew,  from  the  notice  of  the  mortgagees, 
that  he  could  have  no  relief  in  equity. 
The  biU  ought  to  be  dismissed.  He  re- 
ferred to  B(^s  V.  Challis  (2). 

The  Master  of  the  Rolls. — I  had 
some  doubt  whether  any  relief  could  be 
given,  and  I  therefore  reserved  my  judg- 
ment. The  21  <fe  22  Vict  c.  27.  was  never 
intended  to  transfer  the  jurisdiction  in  a 
simple  case  of  damages  from  a  Court  of 
law  to  a  Court  of  equity,  and  it  was  not 
intended  that  where  two  persons  enter  into 
a  contract,  one  of  them  knowing  or  having 
good  reason  to  believe  that  specific  per- 
formance cannot  be  given  by  the  other, 
t^ould  be  at  liberty  to  file  a  bill  to  obtain 
such  specific  performance,  in  order  that 
this  Court  might  assess  the  damages  which 
he  had  sustained  by  the  breach  of  contract. 
On  the  contrary,  the  act  was  intended  to 
apply  in  bond  fide  cases  where  the  Court, 
while  it  considered  that  the  agreement 
either  could  not  or  ought  not  to  be  per- 
formed, yet  thinks  that  it  ought  to  direct 
tiie  damages  sustained  by  the  plaintiff  to 

a)  Johns.  Q69, 

(2)  27Beav.  175;  8.c.  29  Law  J.  Rep.  (n.s.) 
Chanc.  240. 


be  assessed.  I  am  disposed  to  think  in  this 
case — after  the  correspondence  which  has 
taken  place  with  the  mortgagees,  who  have 
refrised  to  confirm  the  demise — though  the 
plaintiff  had  good  reason  to  believe,  still 
that  he  did  not  know  he  had  good  reason  to 
believe  that  the  defendant  could  not  give 
him  specific  performance ;  at  the  smne  time, 
considering  that  the  plaintiff  has  incurred 
considerable  expense  and  damage  in  con- 
sequence of  the  conduct  of  the  defendant, 
who  so  recklessly  entered  into  the  agree- 
ment to  grant  the  lease,  the  Court  will  not 
send  him  to  law  to  recover  it 

I  propose,  therefore,  to  make  an  order  to 
assess  the  damages  sustained  by  the  plain- 
tiff by  reason  of  the  breach  of  Uie  contract 
on  the  part  of  the  defendant,  but  I 
shall  give  no  costs  on  either  side  up  to  the 
hearing.  The  plaintiff  will  have  the  sub- 
sequent costs.  I  adopt  this  course  instead 
of  dismissing  the  bill,  because  it  is  a  new 
case  under  the  21  <fe  22  Vict  c.  27,  and 
under  the  peculiar  circumstances,  consider- 
ing the  damages  which  the  plaintiff  has 
clearly  sustain^  I  do  not  think  I  ought  to 
leave  him  to  an  action  at  law.  The  further 
consideration  must  be  reserved. 


DICKINSON  V.  TEASDALE. 


ROMILLY,  M.R. 

Nov.  8. 


StatiUe  of  Limitations — Charge  of  Debts 
—Trust 

A  general  charge  of  debts  upon  real  estate, 
with  a  direction  to  raise  sufficient,  "6y  mort- 
gage or  otherwise"  to  pay  them,  does  not 
create  an  express  trust  in  favour  of  creditors, 
or  prevent  the  Statute  of  LdmitatumSy  3  <£r  4 
WUL  4.  c.  27,  from  running  against  a  spe- 
cialty debt  of  Uie  testator. 

Payment  of  interest  upon  a  specialty  debt 
of  a  testator  by  one  devisee  of  a  motety  of 
his  real  estate,  will  not  prevent  the  Statute 
of  Limitations  from  barring  the  debt  at 
against  the  devisee  of  the  other  mmety, 

John  Teasdale,  on  the  9th  of  November 
1810,  bound  himself,  his  heirs,  executors 
and  administratrators,  in  the  penal  sum  of 
861 /L  10«.,  subject  to  a  condition,  accord- 
ing to  the  bond,  on  his  paying  to  William 
Robson,   his  executors,  administrators  or 


Digitized  by 


Google 


3d 


COURTS  OF  CHANCERY: 


[N.S. 


assigns,  the  sum  of  430/.  15«.,^with  legal 
interest. 

John  Teasdale,  by  his  will,  dated  the 
30th  of  January  1811,  devised  to  each  of 
his  nephews,  John  Teasdale  and  Heniy 
Proud,  and  their  respective  heirs  and 
assigns,  one  moiety  of  his  estate  at  Farlam, 
in  the  county  of  Cumberland,  and  he  charged 
each  moiety  with  the  payment  of  half  his 
just  debts  and  funeral  and  testamentary 
expenses,  in  case  his  personal  estate  should 
fall  short,  and  with  the  payment  of  one- 
half  the  mortgage-money  and  interest  then 
charged  upon  the  whole  of  his  real  property. 
He  then  bequeathed  all  his  personal  estate 
unto  and  equally  to  be  divided  between  the 
said  John  Teasdale  and  Henry  Proud,  sub- 
ject to  the  payment  of  the  testcUor^s  debts 
and  funeral  expenses ;  and  in  case  the  same 
should  be  found  insufficient  for  that  pui^ 
pose,  then  he  charged  all  his  real  estate 
whatsoever  with  the  payment  thereof  and  he 
directed  his  executors  to  raise  such  sum  as 
might  be  sufficient  by  mortgage  or  other- 
wise of  his  said  real  estate,  and  he  appointed 
his  sister  Sarah  Proud,  who  is  since  dead, 
executrix  of  his  wiU. 

On  the  1st  of  April  1811  the  testator 
died.  His  personal  estate  was  small,  and 
insufficient  for  payment  of  his  debts;  but 
his  nephews,  John  Teasdale  and  Henry 
Proud,  entered  into,  and  had  since  retained 
possession  of  their  respective  portions  of 
the  real  estate  devised  to  them. 

Since  the  death  of  Sarah  Proud  no  person 
had  taken  out  administration  to  the  testator. 
On  the  20th  of  May  1830  William  Robson 
died,  having  by  his  will,  dated  on  the  8th 
of  January  previous,  given  all  his  personal 
estate  to  his  daughter,  the  plaintiff  Maiy 
Dickinson,  whom  he  appointed  sole  execu- 
trix of  his  wiU.  The  whole  of  the  principal 
sum  of  430/.  15*.,  secured  by  the  bond, 
still  remained  unpaid ;  but  the  defendant 
John  Teasdale  alone  paid  interest  thereon 
up  to  the  1 2th  of  Februaiy  1 845.  This  bill 
was  filed  by  Mary  Dickmson  on  the  23rd 
of  April  1862,  against  Messrs.  Teasdale  k 
Proud,  asking  for  payment  of  the  bond  debt 
and  the  arrears  of  interest,  which  together 
amounted  to  1,350/.  It  alleged  that  the 
defendants,  when  applied  to,  had  always 
admitted  their  liability  to  pay  the  principal 
and  interest,  but  that  they  had  stated  that 


the  real  estate  of  the  testator  was  not  suffi- 
cient to  pay  the  bond  debt,  but  that  the 
plaintiff  had  lately  discovered  that  the  real 
estate  was  amply  sufficient  to  pay  not  only 
the  bond  debt,  but  also  all  the  other  spe- 
cialty debts  of  the  testator  John  Teasdale. 

It  then  charged  that  the  will  of  J.  Teas- 
dale  created  a  trust  for  payment  of  his  debts 
out  of  the  real  estate,  thereby  devised, 
and  that  Messrs.  Teasdale  and  Proud,  upon 
taking  possession  of  the  real  estate  became, 
and  had  ever  since  been,  and  still  were, 
bound  to  execute  such  trust  That  if  no 
such  trust  was  created,  still  that  the  debts 
were  a  charge  upon  the  real  estate,  which 
had  been  kept  alive  for  the  benefit  of  the 
plaintiff  by  the  payment  made  on  account 
of  interest. 

To  this  bill  the  defendant  Henry  Proud 
pleaded  the  Statute  of  Limitations. 

Mr.  Hobhouse  and  Mr,  Brodrick,  in 
support  of  the  plea,  submitted  that  no  trust 
had  been  created  for  the  payment  of  debts, 
and  that  assuming  a  charge  of  debts  to  have 
been  created  on  the  real  estate,  it  was 
barred  by  the  3  <k  4  Will.  4.  a  27,  even 
though  payment  on  account  of  interest  had 
been  made  by  John  Teasdale. — 

Jacquet  v.  Jaxsguet,  27  Beav.  332. 

Dundas  v.  Blake,  10  Ir.  Eq.  Rep.  138. 

Knox  V.  KeUy,  6  Ibid.  279. 

Young  v.  Walton,  10  Ibid.  10. 

Homan  v.  Andrews,  1  Ibid.  106. 

3  <fe  4  WiU.  4.  c  27.  ss.  25,  40. 

Mr.  Kay  and  Mr.  W.  D.  Griffith,  for  the 
plaintiff. — Each  moiety  of  the  estate  was 
devised  subject  to  a  trust  for  the  payment 
of  debts,  and  in  addition  the  direction  to 
raise  money  by  way  of  mortgage  or  othei^ 
wise,  created  an  express  trust  which  bound 
the  parties  to  dispose  of  the  estate,  and 
was  in  effect  a  conversion  for  the  benefit 
of  creditors.  The  debt  also  was  unaffected 
by  the  Statute  of  Limitations;  interest  had 
been  paid  upon  it  by  John  Teasdale;  it 
remained,  therefore,  a  valid  and  existing 
charge  upon  the  entire  estate  of  the  tes- 
tator. 

Snow  V.  Booth,  2  Kay  &  J.  132;  s.  c. 
8  De  Gex,  M.  <fe  G.  69;  25  Law  J. 
Rep.  (n.s.)  Chanc.  417. 

Hargreavfs  v.  MicheU,  6  Madd  326. 
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Burkg  V.  Jones,  2  Ves.  &  B.  275. 
Cox  V.  Dolman,  2  Be  Gex,  M.  &  G. 

592;    8.C.   22   Law  J.   Rep.    (n.s.) 

Chanc.  427. 
Hunter  v.  Nockkolds,  1  Mac.  &  G.  640; 

8.  c.   1  HaU  &  Tw.  644;  19  Law  J. 

Rep.    (n.8.)   Chanc.    177:    reversing 

18  Law  J.  Rep.  (n.s.)  Chanc.  410. 

The  Masteb  op  thb  Rolls. — In  the 
construction  of  this  will  the  debts  must  be 
considered  as  a  charge  and  not  a  trust  It 
is  unnecessary  now  to  inquire  whether  this 
is  the  proper  distinction  to  be  made 
between  charges  and  trusts ;  the  statute 
has  made  a  great  distinction  between  them 
in  cases  where  there  is  a  charge  for  the 
payment  of  debts,  and  where  a  duty  is 
imposed  upon  executors  by  mortgage,  sale 
or  otherwise,  to  raise  the  diarge. 

In  Joaquet  v.  Jacqaet  the  debts  were 
diarged  on  the  whole  of  the  property,  but 
the  trust  affected  one  estate  only,  which  the 
testator  directed  to  be  sold,  and  the  proceeds 
applied  in  payment  of  his  debts.  In  that 
case  more  than  twenty  years  had  elapsed 
since  the  death  of  the  testator,  and  it  was 
held  that  the  statute  barred  all  right  to 
recover  in  respect  of  the  chaise,  but  that  it 
did  not  bar  the  right  to  recover  in  respect  of 
the  property,  on  which  a  trust  was  created. 
In  Snow  V.  Bootk  there  was  no  express 
trust  In  that  case  an  annuity  had  been 
granted  and  charged  upon  the  reversionary 
interest  of  the  grantor  in  certain  real 
estates ;  the  estates  themselves  were  demised 
to  a  trustee  for  a  term  of  years,  who  in  the 
event  of  the  annuity  falling  into  arrear, 
wheUier  before  or  after  the  death  of  the 
tenants  for  life,  was  empowered  to  sell  the 
estate  and  apply  the  proceeds  as  expressed 
by  the  deed. 

K  I  were  to  adopt  the  argument  that  a 
charge  was  converted  into  a  trust  by  a 
direction  to  raise  money  in  aid  of  the  per- 
sonal estate,  there  would  be  an  end  of  the 
distinction  which  the  statute  makes  between 
a  charge  and  a  trust  It  is  impossible  to 
say  that  a  charge  upon  an  estate,  merely 
because  a  person  is  directed  to  raise  it, 
can  create  a  trust  similar  to  that  in  which 
the  same  person  is  directed  to  sell  the 
estate  and  apply  the  proceeds.  In  this 
case,  tiierefore,  the  additional  words,  direct- 


ing the  executors  to  raise,  by  mortgage  or 
otherwise,  out  of  his  real  estate,  what  the 
personal  estate  should  be  insufficient  to 
satisfy,  do  not  give  any  additional  force  to 
the  prior  charge.  This,  therefore,  must  be 
considered  to  be  a  charge,  and  not  a  trust, 
upon  the  estate. 

It  is  then  said  that  the  case  is  taken  out 
of  the  Statute  of  Limitations  by  payment 
of  interest  within  twenty  years.  It  is 
obvious,  however,  that  the  payments  made 
by  John  Teasdale  cannot  have  created  any 
such  effect ;  one-half  of  the  debts  was 
charged  on  the  moiety  of  the  estate  devised 
to.  hun,  and  the  other  half  of  the  debts 
was  charged  on  the  moiety  of  the  estate 
devised  to  Henry  Proud.  As  this  must 
be  considered  to  be  a  charge  merely,  is  the 
case  affected  or  made  better  by  the  general 
charge  at  the  end  of  the  will  1  It  is  clearly 
a  charge  of  half  the  debts  on  A.'s  moiety 
of  the  estate  and  half  on  B.'s  moiety.  If 
A.  thinks  fit  to  keep  up  the  debt,  that 
cannot  affect  B,  as  there  was  no  privity 
between  them.  The  case  has  been  argued 
as  if  the  charge  was  on  the  whole  estate, 
but  there  was  no  privity  between  J.  Teas- 
dale,  the  nephew,  and  the  testator.  The 
nephew  was  not  the  testator's  personal 
representative;  he  was  simply  a  devisee. 
If,  therefore,  tiie  testator  had  charged  his 
estate  with  payment  of  a  sum  of  money, 
and  had  then  devised  the  estate  to  four' 
different  devisees  as  tenants  in  common,  if 
one  thinks  fit  to  pay  interest  upon  the 
charge  it  will  bind  him  but  not  the  others. 
It  is  unnecessary  to  refer  to  authorities 
upon  this  point 

In  Marten  v.  Wichelo  (1)  it  was  held,  in 
a  creditors'  suit,  that  the  admission  of  a 
debt  against  a  debtor  who  died  in  1830, 
having  refused  payment  of  a  promissory  note 
dated  in  1826,  was  not  proved  by  proving  a 
judgment  obtained  against  the  executor  of 
the  debtor  in  1833,  three  years  after  the 
death  of  the  debtor. 

As  this,  therefore,  is  a  charge  and  not  a 
trust,  and  as  there  has  been  no  payment 
which  can  bind  Henry  Proud,  the  plea 
must  be  allowed. 


(1)  Cr.  k  Ph.  267;  e.  c  10  Law  J.  Rep.  (n.s.) 
Chanc.  384. 
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COUETS  OF  CHANCERY : 


[N..S. 


ROMILLY,  M.R 

Nov.  8. 


WINKWORTH  V.  WINK- 
WOBTH. 


Wood,  V.C. 
Nov.  13. 


ABXOLD  V,  THOMSON. 


Practice — Payment  out  of  Court  — 
Liberty  to  apply  in  Chambers, 

Where  a  petition  is  presented  for  payment 
of  money  out  of  court  merely,  and  similar 
successive  appltcations  will  have  to  be  made, 
leave  unll  be  granted  to  Tnake  such  future 
applications  to  the  Judge  in  chawhers. 

This  petition  was  presented  by  one  of 
eleven  children,  who  had  attained  twenty- 
one,  and  their  guardian,  asking  that  a  sum 
of  379/.,  his  eleventh  share  in  certain  trust 
fiinds  standing  to  the  credit  of  the  cause, 
might  be  paid  to  the  petitioner.  The  whole 
fund  was  distributable  among  them  as 
they  respectively  came  of  age.  It  also 
asked  for  liberty  to  apply  in  chambers 
jfrom  time  to  time  for  payment  of  the 
interest  as  well  as  the  principal  of  the 
remaining  shares  as  the  same  should  be- 
come payable. 

Mr.  HigginSy  for  the  petitioners,  in  addi- 
tion to  the  order  for  pajrment  of  money  out 
of  court,  asked  that  all  future  applications 
on  behalf  of  the  remaining  children  might 
be  made  to  the  Judge  in  chambers,  as  the 
parties  desired  to  avoid  the  expense  of  a 
petition.  Orders  in  this  form  had  been 
made  by  Wood,  V.C.  (1). 

The  Master  op  the  Rolls  doubted  whe- 
ther he  had  jurisdiction  to  make  such  an 
order;  as,  however,  such  orders  had  been 
made  in  another  branch  of  the  Court,  he 
could  not  object  to  follow  them;  he  would 
make  the  order  as  asked. 


(1)  In  caBes  in  which  theee  orders  have  been  made 
the  Cknirt  has  been  satisfied  that  no  qaestion  apon 
the  rights  of  the  parties  interested  can  arise  on  the 
subsequent  applications ;  bnt  that  the  payment  out 
of  court  to  the  future  applicants  will  depend  only 
upon  proof  of  a  particular  fact,  or  on  the  happen- 
ing of  a  particular  event. 


Practice — Dismissal  of  Bill  for  Want  of 
Prosecution  of  Proceeding  at  Law, 

Where  a  plaintiff's  bill  is  retained  in 
order  that  his  right  may  be  tried  at  law,  he 
is  bound  to  proceed  at  law  unth  cUl  reasonr 
able  diligence,  and  is  not  entitled  to  wait 
till  the  forms  of  common  law  procedure 
compel  him  to  go  on, 

Mr,  Humphreys  moved  in  this  case,  on 
behalf  of  the  defendant,  to  dismiss  the 
plaintiff's  bill  for  want  of  prosecution.  The 
bill  was  filed  in  1861,  and  on  the  21st  of 
Jime  following  a  motion  for  an  injunction 
was  ordered  to  stand  over,  with  liberty 
for  the  plaintiff  to  bring  an  action.  The 
answer  was  filed  on  the  26th  of  July.  An 
action  was  then  brought  in  the  Court  of 
Queen's  Bench,  in  which  issue  was  joined 
on  the  24th  of  January  1862.  The  plain- 
tiff having  taken  no  steps  in  the  action 
since  that  date,  the  defendants  caused  him 
to  be  served  with  notice  to  proceed  to 
trial,  and  also  with  notice  of  tiie  present 
motion. 

Mr,  W,  H,  Lawson,  for  the  plaintiff, 
argued  that  he  had  been  guilty  of  no 
delay ;  he  was  not  boimd  to  proceed 
at  law  until  caUed  upon  by  the  defendant 
to  do  so — Bell  V.  BeU  (1).  He  also  distin- 
guished Baker  v.  M'Clellan  (2). 

Mr,  Humphreys  replied. 

Wood,  V.C.  said  the  plaintiff  must 
undertake  to  proceed  at  law  with  all  conve- 
nient speed.  According  to  Bell  v.  BeU, 
he  was  entitled  to  a  reasonable  time,  but 
he  had  had  a  reasonable  time,  and  he  was 
not  to  wait  till  by  the  forms  of  common 
law  procedure  he  was  compelled  to  go  on. 

He  must  give  immediate  notice  of  trial, 
and  undertake  to  proceed  in  the  action 
with  all  despatch.  The  costs  of  the  motion 
to  be  costs  in  the  cause. 


(1)  14  Jut.  1129. 

(2)  27  Law  J.  Rep.  (m.s.)  Chanc.  57. 
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Manager  —  Colonial  Estate  —  Lien  for 
Expemee, 

If  on  ahsohUe  owner  in  fee  of  a  West 
India  eetate  appoints  a  manager,  he  is 
entitled  to  a  Hen  on  the  inheritance  for  the 
fidl  amou$U  of  what  is  due  to  him  on 
aeeowU  of  hie  management^  and  the  eosta  of 
the  cultivation. 

If  a  manager  is  appointed  by  a  tenant 
for  life  he  can  acquire  no  lien  on  the  inhe- 
ritance of  the  estate  for  the  costs  of  such 
management  and  cultivation  after  the  death 
of  the  tenant  for  life. 

If  emblements  are  growing  on  the  estate 
at  the  decease  of  the  tenant  for  life,  the 
manager  will  be  entitled  to  a  lien  for  the 
suwu  expended  in  their  production,  if  the 
person  in  remainder  is  entitled  to  the  benefit 
thereof 

If  upon  notice,  the  manager  refuses  to 
give  up  possession  to  the  remainderman, 
and  claims  a  lien  on  the  estate  for  monies 
expended  during  the  life  of  the  tenant  for 
life,  he  will  be  treated  as  a  mortgagee  in 
possession,  and  on  such  principle  accounts 
will  be  directed  against  him. 

If  a  mortgagor  (owner  in  fee)  of  a  West 
India  estate  appoints  a  manager,  and  dies, 
the  costs  of  management  and  cultivation  are 
not  a  lien  on  the  estate  against  the  mort- 
gagees, who  have  not  acquiesced  in  the 
appointment. 

This  suit  was  instituted  for  the  adminis- 
tration  of  the  real  and  personal  estate 
of  William  Davies,  late  of  the  isknd  of 
Dominica,  deceased 

Under  advertisements  for  creditors  Philip 
Carteret  Bertrand  carried  in  a  claim  against 
the  estate  of  W.  Davies  for  a  lai^  sum  of 
money,  alleged  to  have  been  received  by 
him  as  manager  of  the  Tabery  and  Way- 
anary  estates  on  account  of  the  produce 
thereof 

Philip  Noel  Bernard,  the  plaintiff,  then 
took  out  a  summons  that  the  executor  and 
trustees  of  WUliam  Davies  the  testator, 
and  the  consignees,  and  ad  interim  mana- 
ger appointed  in  the  cause,  might  be  at 
Uberty  to  retire  from  the  cultivation  of  the 
estates  on  the  Ist  of  July  1861,  and  for 
Nbw  Ssans,  82.— Ohaio. 
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directions  as  to  giving  up  possession  of  the 
estates. 

This  summons  was  attended  by  Philip 
Carteret  Bertrand  and  Thomas  Bosvile 
Bosvile,  and  Daniel  James  Lee,  the  mort- 
gagees of  the  Wayanary  estate,  who  asked 
that  immediate  possession  of  both  estates 
might  be  given  to  P.  C.  Bertrand. 

The  phuntiffs  consented  to  give  up  pos- 
session of  the  estates  subject  to  the  Uen  of 
the  executors  and  trustees  of  W.  Davies, 
and  of  the  consignees,  W.  Branley  Harris 
and  Philip  Noel  Bemajpd,  appointed  in  this 
suit,  for  any  balance  due  to  them  on  taking 
the  accounts  of  such  estates  in  respect  of 
monies  expended  by  W.  Davies  in  his  life- 
time, and  by  his  executors  and  trustees 
since  his  decease,  in  furnishing  supplies 
to  and  supporting  and  maintaining  the 
estates. 

The  question,  therefore,  was  adjourned 
into  court  to  determine  whether  the  trus- 
tees and  executors  of  W.  Davies  could  claim 
a  lien  on  the  estates,  or  on  either  and  which 
of  them,  for  any  and  what  balance,  and  up 
to  what  time,  which,  on  taking  the  accounts, 
might  be  found  due  to  W.  Davies  at  lus 
death,  or  to  his  executors  and  trustees,  or 
to  the  consignees,  in  respect  of  the  cul- 
tivation and  management  of  the  estates, 
or  either  of  them,  and  whether  P.  C. 
Bertrand  was  entitied  to  demand  pos- 
session of  the  estates,  or  either  of  them, 
unconditionally,  and  without  reference  to 
such  lien. 

The  facts  of  the  case  are  sufficiently 
stated  in  the  judgment :  it  is  unnecessary 
to  make  any  farther  statement. 

Mr,  Selwyn  and  Mr,  Brom^head,  for  the 
plaintiff. 

Mr,  Bagshawe  and  Mr,  Dixon,  for  other 
parties  in  the  same  interest 

Mr,  FoUeU  and  Mr,  Holden,  for  P.  C. 
Bertrand  and  the  mortgagees  of  the  Way- 
anary estate. 

Mr,  Selwyn,  in  reply. 

The  following  authorities  were  referred 


to: 


Scott  V.  NeshUt,  14  Ves.  438. 

Frazer  v.  Burgess,   6  Jur.  N.S.   327; 

S.C.  13  Moo.  P.CC.  314. 
Farquharson  v.  Balfour,  8  Sim.  210. 
Morrison  v.  Morrison,  2  Sm.  <k  Q.  564; 

s.  c.  7  De  Gex,  M.  k  G.  214. 
O 
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COURTS  OF  CHANCERY: 


[N.a 


8h4xw  V.  Smpsony  1  You.  k  C.  C.C. 

732. 
Clare  Hall  v.  Harding,  6  Hare,  273; 

8.  c.  17  Law  J.  Rep.  (n.s.)  Chanc.  301. 
3  Burgees  Colonial  Law,  357. 

The  Masteb  op  thb  Rolls.  (Nov.  4.) — 
The  question  argued  on  this  summons  is 
twofold :  first,  whether  the  executors  of  a 
testator,  who  was  the  manager  of  certain 
West  India  estates,  can  claim  a  lien  on 
those  estates  for  the  balance  due  to  the  tes- 
tator, in  respect  of  his  management  and 
cultivation  thereof  previously  to  his  decease; 
and,  secondly,  whether  the  executors,  who 
have  continued  that  management  since 
the  decease  of  the  testator,  are  entitled 
to  a  similar  lien  for  the  balance  due  to 
them  in  respect  of  such  subsequent  manage- 
ment 

There  are  two  estates  differently  situated, 
and  the  questions  accordingly  divide  them- 
selves into  several  branches,  though  they 
will  aU  be  found  to  rest  on  the  same  prin- 
ciples. One  estate  is  called  "  The  Tabery 
Estate,"  and  the  other  is  called  "The 
Wayanary  Estate."  They  are  both  situate 
in  the  island  of  Dominica.  The  testator, 
William  Davies,  died  on  the  Ist  of  Sep- 
tember 1857.  He  was  the  manager  of 
both  estates  from  the  25th  of  June  1849 
up  to  the  time  when  he  died.  He  was  con- 
stituted manager  by  certain  articles  of  agree- 
ment of  the  25th  of  June  1849,  made  be- 
tween Edmund  Rufus  Bertrand,  the  owner 
of  the  estate,  of  the  first  part,  the  testator, 
William  Davies,  of  the  second  part,  and 
various  execution  creditors  of  Edmund 
Rufus  Bertrand  of  the  third,  fourth  and 
fifth  parts.  The  first  clause  of  the  deed 
provided  that  the  testator  was  to  manage 
both  estates;  and  the  remaining  clauses 
provided  for  the  manner  in  which  he  was  to 
apply  the  proceeds.  The  estates  themselves 
were  differently  limited.  The  Tabery  estate 
was  limited  to  Edmund  Rufus  Bertrand  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  The  Wayanary  estate  was 
limited  to  Edmund  Rufiis  Bertrand  in  fee. 
Edmund  Rufiis  Bertrand  died  on  the  26th 
of  April  1855,  leaving  Philip  Carteret 
Bertrand,  his  eldest  son  and  heir  in  tail, 
surviving  him.  On  the  death  of  his  father, 
Philip  Carteret  Bertrand  called  upon  the 
testator,  William  Davies,  to  give  up  pos- 


session of  both  estates  to  him,  which 
he  refused  to  do,  unless  he  were  paid  the 
balance  due  to  him  for  the  management 
of  the  estates  from  1849,  when  he  was  first 
appointed  manager.  In  consequence  of  such 
refusal,  Philip  Carteret  Bertrand  did  not 
obtain  possession  of  the  estates,  and  he 
took  no  active  steps  to  obtain  possession. 
Accordingly,  the  testator  continued  to  man- 
age both  estates  until  his  death  in  Septem- 
ber 1857.  Upon  his  death,  Philip  Carteret 
Bertrand  again  applied  for  possession  of 
the  estates  to  his  executors,  but  the  exe- 
cutors refused  to  deliver  up  possession 
unless  they  were  paid  the  bsdance  due  to 
the  testator  for  lus  management.  Upon 
this  Philip  Carteret  Bertrand  took  no  ac- 
tive steps  to  enforce  such  possession,  but 
gave  them  notice  that  he  would  not  be 
answerable  for  any  expenses,  or  any  of  the 
supplies  furnished.  Accordingly,  since  the 
death  of  the  testator,  his  executors  have 
continued  in  possession  of  both  estates,  and 
have  continued  to  manage  both  estates  down 
to  the  present  time.  The  estates  have  always 
been  worked  at  a  loss.  Philip  Carteret 
Bertrand  has  received  nothing  from  them, 
and  a  large  balance  is  claimed  against  each 
estate. 

With  respect  to  the  Tabery  estate,  the 
question  of  lien  divides  itself  into  three 
branches :  first,  whether  there  exists  any 
lien  on  the  estate  for  the  sum  due  to  the 
testator  up  to  the  death  of  the  tenant  for 
life  on  the  26th  of  April  1855,  or  for  any 
and  what  part  thereof.  Secondly,  whether 
there  exists  any  such  lien  for  the  siuns  due 
to  the  testator  in  respect  of  such  manage- 
ment from  the  26Ui  of  April  1855  to 
the  1st  of  September  1857,  when  he 
died;  and,  thirdly,  whether  there  exists 
any  such  lien  in  respect  of  what  may 
have  been  expended  by  the  executors  for 
their  management  of  this  estate  since  the 
1st  of  September  1857,  down  to  the 
present  time. 

I  do  not  make  any  distinction  between 
the  case  of  a  consignee  of  West  India 
estates  in  this  country,  and  the  manager  of 
the  estates  themselves  in  the  West  India 
islands.  They  appear  to  rest  on  the  same 
footing,  and  the  principles  applicable  to  one 
are  applicable  equally  to  the  other.  The 
principles  which  must  govern  this  case  are 
to  be  found  in  the  cases  of  Scott  v.  Nesbitt, 
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Farquharson  v.  Balfimry  Sayers  v.  WhU- 
fidd  (1),  and  FroMer  v.  Burgess, 

The  tkree  foliowing  propositions  may 
be  deduced  from  the  aboTe  -mentioned 
cases :  in  the  first  place,  that  a  lien  on  the 
estate  exists  for  the  costs  of  management, 
where  the  management  has  been  conducted 
by  a  person  authorized  to  do  so  by  the 
owner  of  the  property ;  in  the  second 
place,  XhdXy  though  there  be  no  express 
appointment  of  the  manager,  yet  if  the 
persons  interested  in  the  estate  know  that 
he  is  performing  the  duties,  and  do  not 
interfere,  then  ^ey  must  be  presumed  to 
have  acquiesced  in  his  continuance  in  that 
office,  and  they  cannot  dispute  his  claim  to 
a  lien  on  the  estate  for  the  expenditure 
which,  by  their  tacit  acquiescence,  they 
have  encouraged  him  to  make :  in  the  third 
place,  where  a  receiver  or  manager  is  ap- 
pointed by  the  Court,  in  a  suit  properly 
constituted,  such  manager  is  to  be  con- 
sidered as  appointed  on  behalf  of  all  persons 
interested  in  the  property,  and  he  is  entitled 
to  his  ordinary  ccHumission  and  allowances, 
and  also  to  a  lien  on  the  estate,  as  against 
all  persons  interested  in  it,  for  the  baJance, 
whatever  it  may  be,  that  ^aU  be  found  to 
be  due  to  him  on  taking  his  accounts. 
This  third  proposition  may  be  dismissed 
at  once  as  having  no  bearing  on  this  case. 
No  such  manager  has  been  appointed  by 
the  Court  of  the  estates,  and  all  that  can 
be  said  is,  that,  in  the  suit,  no  one  has 
applied  to  have  a  manager  appointed,  or 
sought  to  change  or  confirm  the  existing 
management  The  case,  therefore,  must 
depend  on  the  manner  in  which  the  two 
first  propositions  are  applicable  to,  and  can 
dispoee  o^  the  matter  in  dispute. 

The  first  proposition  must  be  confined  to 
giving  the  manager  a  lien  on  such  interest 
in  the  estate  as  those  persons  had  who 
appointed,  or  were  privy  to  the  appoint- 
ment of^  the  manager.  A  person  who  has 
a  life-interest  only  in  an  estate,  by  appoint- 
ing a  manager,  gives  him  a  lien  on  the 
estate  for  his  acts  of  management,  but 
it  is  only  on  the  estate  for  life  which  the 
appointor  had.  He  could  not  give,  nor 
could  the  manager  acquire,  any  Hen  upon 
the  inheritance  against  a  person  who  had 
no  voice  in  the  appointment,  and  who  could 

(1)  Knapp^  P.0.0. 188. 


do  nothing  to  alter  or  qualify  it  If  this 
were  not  so,  a  tenant  for  life,  by  an 
improvident  appointment,  might  deprive  a 
stranger  of  his  property,  and  no  case  has 
been  mentioned  in  which  a  claim  for  lien 
to  this  extent  has  been  supported. 

The  testator,  therefore,  by  reason  of  his 
management  of  the  Tabery  estate  during 
the  life  of  Edmund  Rufiis  Bertrand,  did 
not  acquire  any  lien  on  the  inheritance  of 
the  estate  as  against  Philip  Carteret  Ber- 
trand, the  tenant  in  tail  But  this  again  is 
subject  to  a  qualification.  It  may  h^  that 
shortly  before  the  death  of  the  tenant  for 
life,  he,  or  his  manager,  may  have  furnished 
supplies  for  the  purpose  of  producing  the 
crop  which  was  first  gathered  after  his 
decease,  and  of  which  the  tenant  in  remain- 
der would  be  entitled  to  have  the  benefit 
I  think  that  the  owner  of  the  inheritance 
cannot  take  the  crop  which  accrued  next 
after  the  death  of  the  tenant  for  life,  with- 
out paying  for  the  supplies  which  have  pro- 
duced that  crop.  With  respect,  therefore,  to 
the  Tabery  estate,  the  executors  of  William 
Davies,  the  testator  and  manager,  are  enti- 
tled to  alien  on  the  Tabery  estate  against  the 
defendant  Philip  Carteret  Bertrand,  for  so 
much  of  the  supplies  famished  to  that 
estate  during  the  life  of  his  father,  as  was 
necessary  for  the  production  of  the  crops 
that  were  gathered  after  the  death  of  the 
father,  the  tenant  for  life,  and  of  which 
Philip  Carteret  Bertrand  had,  or  was 
entitled  to  have,  the  benefit,  but  not 
further;  and  the  costs  of  management  in- 
curred during  the  life  of  the  tenant  for 
life  in  respect  of  the  crops  which  were 
gathered  in  his  lifetime,  or  which  be- 
longed to  him  or  his  estate,  creates  no 
lien  on  the  Tabery  estate  in  the  hands  of 
Philip  Carteret  Bertrand,  and  in  respect 
of  such  costs  the  representatives  of  the 
testator  must  go  against  the  estate  of  the 
tenant  for  life,  and  not  against  the  inherit- 
ance of  the  Tabery  estate. 

With  respect  to  the  testator^s  manage- 
ment of  the  Tabery  estate ;  acting  upon  tiie 
principle  deducible  from  Scott  v.  Neshitt  and 
Frazer  v.  BurgesSy  I  am  of  opinion  that  the 
right  of  lien  depends  on  this  fact  to  be 
deduced  from  the  evidence,  namely,  whe- 
ther the  management  of  the  estate  by  the 
testator  was  or  was  not  acquiesced  in  by  the 
remainderman,   Philip  Carteret  Bertrand. 
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If  it  was,  then  the  testator  is  entitled  to  a 
lien  in  respect  of  what  is  due  to  him  from 
the  estate  on  taking  the  accounts  of  such 
management;  but  if  not,  and  if  Philip 
Carteret  Bertrand  does  not  ask,  as  against 
him,  for  any  account  in  respect  of  his 
management,  then  I  am  of  opinion  that  the 
testator's  executors  cannot  sustain  a  lien  on 
the  estate  in  respect  of  what  might  be  due 
to  the  testator  in  case  such  accounts  were 
taken.  The  same  principle  will  also  govern 
the  question  of  lien  for  the  management 
and  cultivation  of  the  estate  by  the  execu- 
tors of  the  testator  subsequently  to  his 
decease.  If  Philip  Carteret  Bertrand  sanc- 
tioned or  acquiesced  in  their  so  doing,  they 
have  acquired  a  lien  on  the  estate  as  against 
him,  but  not  otherwise. 

On  examining  the  evidence  on  this  sub- 
ject, it  appears  that  Philip  Carteret  Bertrand 
did  not  acquiesce  in  the  testators  continu- 
ing in  the  management  of  the  estate  after 
the  death  of  the  tenant  for  life.  The  evi- 
dence on  this  subject  is  conclusive.  What 
occurred  on  the  death  of  the  tenant  for 
life  was  this :  Henry  David  Watt,  as  the 
attorney  for  Philip  Carteret  Bertrand,  ex- 
pressly demanded  possession  of  both  estates 
from  the  testator,  which  he  refused.  This 
is  proved  by  Peter  Girand  and  by  Mr. 
Watt  and  RobertGordon,  who,  it  appears, 
accompanied  the  testator,  at  his  request, 
to  the  Qovemmeut  House,  where  H.  D. 
Watt  was  residing,  for  the  purpose  of 
attesting  to  the  £ftct  of  the  testator^s  refusal. 
After  this  the  testator  must  be  considered 
as  holding  the  estate  by  such  title  as  he 
oould  support  against  the  whole  of  the  real 
owners.  It  is  true  that  Philip  Carteret 
Bertrand  took  no  steps  to  remove  him 
or  to  get  possession  of  the  estate,  and 
thereby  allowed  him  to  remain  the  manager 
of  the  property  until  his  death,  which 
took  place  on  the  1st  of  September 
1857;  and  at  first  I  considered  that  this 
circimistance  might  have  some  influence  on 
the  question.  There  can  be  no  doubt  that 
during  the  two  years  which  so  elapsed, 
Philip  Carteret  Bertrand  might  have  re- 
quired the  testator  to  account  for  the  profits 
made  by  him  in  the  management  of  the 
estate ;  and  if  Philip  Carteret  Bertrand  had 
come  against  the  testator  for  an  account 
of  his  management,  he  would  undoubtedly 
have  been  compelled  to  allow  him,  or  hia 


estate,  sudi  costs  as  had  been  propeiiy 
incurred  in  the  course  of  such  management, 
before  he  could  have  obtained  payment  of 
the  balance;  and  it  might  appear  at  first 
sight  as  if  the  circumstance  of  the  estates 
themselves  yielding  a  profit,  or  being  worked 
at  a  loss,  could  not  make  any  difference 
between  the  rights  of  the  parties  as  between 
themselves;  but  on  further  reflection,  I 
think  that  this  was  not  the  right  mode  of 
viewing  it  I  think  that  the  remainder- 
man was  entitled,  on  the  death  of  the 
tenant  for  life,  to  give  notice  to  the  manager 
that  he  was  no  agent  of  his ;  that  he  re- 
pudiated any  authority  emanating  from 
him  to  manage  his  property;  and  that  he 
could  give  the  manager  notice  that  he  was 
to  have  no  claims  thereafter  on  the  owner, 
or  on  his  estate,  for  what  he  might  do. 
After  such  notice  the  manager  could  only 
be  in  possession  of  the  estate  in  one  of  two 
characters — either  as  a  mortgagee  in  pos- 
session in  respect  of  a  prior  existing  Hen, 
or  as  a  person  holding  adversely  to  the  real 
owner.  In  the  latter  character  he  could 
not  claim  any  lien  on  the  estate  for  his 
management  A  person  holding  an  estate 
adversely  might,  no  doubt,  after  the  lapse 
of  the  time  required  by  the  Statute  of 
Limitations,  have  acquired  an  absolute 
interest  in  the  estate  as  against  the  remain- 
derman, but  that  question  does  not  arise. 
The  time  has  not  elapsed;  and  as  to  the 
lien,  it  is  clear  that  a  mere  wrong-doer,  or 
a  person  holding  over  an  estate  against  the 
wUl  of  the  real  owner,  cannot  claim  anything 
against  him  in  respect  of  acts  done  on  the 
property,  however  beneficial  they  may  have 
been. 

The  next  question  is,  whether  the  testa- 
tor was  entitled  to  be  regarded  as  a  mort- 
gagee in  possession,  and  if  so,  whether  he 
could  be  entitled  to  charge  such  costs  of 
management  against  the  remainderman,  in 
his  character  of  mortgagee  in  possession  f 
There  is  no  evidence  on  this  part  of  the 
case;  but  for  the  purpose  of  considering 
this  question,  it  may  be  assumed  that,  in 
accordance  with  the  opinion  I  have  ex- 
pressed, the  testator  was  entitled  to  a  lien 
on  the  estate  for  the  supplies  provided  in 
the  last  year  of  the  life  of  the  tenant  for 
Ufe,  in  order  to  produce  the  crop  of  the 
year  following  the  death  of  the  tenant  for 
life,  to  which  the  owner  in  remainder  was 
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entitled,  and  tiiat  there  was  a  sum  of  money 
due  to  bim  in  respect  of  such  expenditure, 
in  the  same  manner  as  a  tenant  for  life  of  a 
Harm  in  this  countiy,  which  he  cultivated 
himself,  would  be  entitled  against  the 
tenant  in  remainder  to  the  growing  crops 
put  in  the  ground  in  the  ordinary  course  of 
husbandry,  of  which  the  remainderman 
would  reap  the  benefit 

In  respect  of  this  the  testator  is  entitled 
to  be  considered  as  a  mortgagee  in  posses- 
sion for  the  sum  so  due  to  him,  and, 
accordingly,  with  respect  to  this  sum,  if 
the  parties  do  not  settle  the  matter  and 
avoid  the  expensive  inquiries  and  accounts 
consequent  upon  it,  which  must  be  directed 
for  the  purpose  of  settling  this  question, 
I  must  direct  an  inquiry  in  the  following 
form,  namely,  Inquire  what,  if  anything, 
was  due  to  W.  Davies,  the  testator,  on  the 
26th  of  April  1855,  the  day  of  the  decease 
of  the  tenant  for  life,  in  respect  of  the 
management  of  the  estate,  which  was  pro- 
perly attributable  to  the  crops  then  growing 
and  afterwards  gathered,  to  which  Philip 
Carteret  Bertrand  was  entitled, — Declare 
.  that  the  testator  is  to  be  treated  as  mort- 
gagee in  possession  of  the  Tabery  estate, 
in  respect  of  such  sum  so  found  to  be  due 
to  him,  and  take  the  accounts  of  the  estate 
as  agsdnst  his  estate,  as  in  the  case  of  a 
mortgagee  in  possession  of  a  West  India 
estate. 

The  mode  of  taking  that  account  is  fully 
set  forth  and  explained  in  Leith  v.  Irvine  (2). 
Under  it  the  mortgagee  is  entitled  to  no 
commission,  no  salary,  no  allowance  for 
services  or  loss  of  time.  The  consequences 
which  will  flow  from  the  taking  of  this 
account  will  determine  the  remaining  ques- 
tion relating  to  this  estate,  namely,  whether 
the  executors  of  the  testator  were  entitled 
to  hold  the  estate  against  Philip  Carteret 
Bertomd  on  the  death  of  WiUiam  Davies. 
The  evidence  is  quite  distinct  that  Philip 
Carteret  Bertrand  required  possession  of 
Uie  estate  from  the  executors,  that  they 
refused  to  deliver  it  up,  and  that  Philip 
Carteret  Bertrand  gave  them  due  notice 
that  they  held  the  estate  at  their  own 
peril,  and  that  he  would  not  sanction  or 
he  answerable  for  any  expenditure  or  any 
supplies.    If,   on  talong  the  account  as 

(2)  1  Mjrl.  k  K.  277. 


before  specified,  there  was,  at  the  death  of 
William  Davies,  anything  due  to  him,  the 
executors  were  entitled  to  hold  the  estate 
as  his  representatives,  and  the  account 
must  be  continued  on  the  same  principle 
as  against  them,  videlicet,  as  mortgagees  in 
possession  down  to  the  present  time.  And 
on  the  same  principles,  if  on  taking  the 
account  before  mentioned,  there  was  nothing 
due  to  the  testator  at  his  death,  his  execu- 
tors were  mere  trespassers,  and  cannot 
claim  any  lien  on  the  Tabery  estate  in 
respect  of  their  management  of  it  firom  that 
period. 

Next,  as  to  the  Wayanary  estate.  This 
was  differently  situated;  it  was  vested  in 
Edmimd  Kufus  Bertrand  in  fee  simple.  In 
July  1836,  he  had  executed  a  covenant  to 
pay  Robert  Newton  Lee  a  sum  of  1,556/. 
and  interest  at  5L  per  cent  In  October 
1846,  the  whole  of  this,  with  a  considerable 
arrear  of  interest,  was  due ;  and  on  the  24th 
of  October  1846,  Edmund  Rufus  Bertrand 
executed  a  mortgage  to  Mr.  Bosvile  and 
Mr.  Lee,  the  executors  of  Robert  Newton 
Lee,  who  was  then  dead,  to  secure  the 
whole  amount  then  due,  amounting  to 
2,356/.  I6s,f  together  with  the  future 
accruing  interest  on  the  original  sum  of 
1,556/.,  at  51.  per  cent  'fiie  mortgage 
included  the  Wayanary  estate  and  two 
other  estates,  which  are  not  in  question 
here.  The  amount  due  on  this  mortgage 
is  now  3,400/.  The  question  of  lien  for 
the  cost  of  management  has  to  be  consi- 
dered as  regards  this  estate  both  as  against 
Philip  Carteret  Bertrand  and  as  against 
the  mortgagees.  If  the  mortgagees  were 
out  of  the  question,  the  observations  already 
made  would  dispose  of  this  case  so  far  as 
Philip  Carteret  Bertrand  is  concerned. 
Edmund  Rufus  Bertrand  was  owner  in  fee, 
and  able  to  bind  the  inheritance ;  and  there- 
fore, as  against  him  and  his  heirs,  William 
Davies,  Uie  testator,  was,  in  April  1855, 
entitled  to  a  lien  on  the  inheritance  of  the 
whole  plantation,  for  the  full  amount  due 
to  him  in  respect  of  his  management  from 
the  year  1849  until  April  1855,  and  he 
was  entitled  to  hold  the  estate  until  he  was 
paid  the  amount;  and  therefore  when  Philip 
Carteret  Bertrand  demanded  possession, 
and  gave  him  notice  that  he  was  not  his 
agent  or  manager,  William  Davies  became 
holder  of  the  Wayanary  estate,  as  mort- 
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gagee  in  possession  for  the  amount  then 
due  to  him  in  respect  of  his  management 
of  that  estate,  and  the  account  between 
them  must  be  taken  against  him  in  that 
character  on  the  principle  abeady  referred 
to  and  laid  down  in  Leith  v.  Irvine  (2).  The 
same  thing  occurs,  on  his  death,  as  regards 
his  executors.  If,  on  taking  that  account, 
on  the  Ist  of  September  1857,  anjrthing 
was  due  to  the  testator  in  respect  of  that 
lien,  his  executors  were  entitled  to  hold  on 
the  estate,  and  the  account  must  be  con- 
tinued in  like  manner  as  against  them; 
but  if  nothing  was  then  due,  they  can 
claim  nothing  in  respect  of  the  costs 
of  their  subsequent  management  of  that 
estate. 

But  as  regards  the  mortgagees,  Mr.  Bos- 
vile  and  Mr.  Lee,  the  case  is  very  different 
If  a  mortgagee,  not  being  a  party  to  a  suit 
in  which  a  receiver  or  manager  is  appointed, 
or  if  a  mortgagee  allows  his  mortgagor  to 
manage  the  estate  and  receive  the  produce 
of  it  without  any  interference  on  his  part, 
he  is  not  bound  or  affected  by  the  previous 
management.  He  cannot  require  any 
account  of  past  profits  or  past  produce, 
and  in  like  manner  he  cannot  be  injured 
by  any  of  the  costs  of  management  which 
have  been  incurred  subsequently  to  the 
date  of  his  mortgage.  As  I  understand 
the  law,  to  be  derived  from  the  cases 
referred  to,  he  may  take  possession  of  the 
estate  at  any  period  he  may  think  fit. 
After  he  has  done  so,  the  account  will  be 
taken  against  him  on  the  principle  already 
mentioned;  but  he  is  not  liable  to,  nor  is 
his  interest  in  the  estate  affected  by,  the 
previous  course  of  management  pursued  by 
the  mortgagor  or  his  agent  or  manager. 
Therefore  that,  as  against  the  mortgagees 
of  the  Wayanary  estate,  neither  the  tes- 
tator nor  his  executors  are  entitled  to  any 
lien  on  the  estate  in  respect  of  the  balance, 
whatever  it  may  be,  which  may  be  due  to 
them  in  taking  the  accounts  above  directed 
in  respect  of  the  management  of  the  plant- 
ation. 

I  have  now  stated  the  principles  on  which 
this  case  must  be  decided,  all  parties  having 
come  in  and  having  submitted  to  be  bound 
by  the  orders  of  the  Court  in  the  same  man- 
ner as  if  they  had  been  made  parties  to  a 
suit  properly  constituted  for  the  purpose  of 
raising  and  decidingthe  questions.  Whether 


it  will  be  expedient  for  the  parties  them- 
selves to  take  the  accounts  and  inquiries  I 
have  indicated,  they  can  themselves  alone 
judge.  I  should  be  disposed  to  think  that 
the  better  course  would  be  that  the  estates 
themselves  should  be  sold,  and  when  the 
amounts  derived  from  that  proceeding  shall 
have  been  ascertained,  they  will  be  better 
able  to  determine  whether  it  can  be  bene- 
ficial to  any  one  to  prosecute  further  the 
accounts  —  whether,  by  some  arrangement 
between  themselves,  they  might  not  stop 
further  litigation  and  divide  the  smaU  resi- 
duum which  seems  likely  to  be  derived 
from  these  estates,  which  have  been  so  long 
unproductive  under  their  present  course  of 
management.  At  all  events,  whether  the 
parties  settle  the  matter  or  not,  I  shall  think 
it  proper  to  direct  a  sale,  unless  Philip 
Carteret  Bertrand,  the  owner,  and  Messrs. 
Bosvile  and  Lee,  the  mortgagees,  oppose  that 
course  of  proceeding,  and  then  I  shall  direct 
the  accounts  I  have  already  stated. 


Wood,  V.C 
Nov.  12, 


V.C.    ) 

,  .      \     BUCKEB  V,  8GH0LBFISLD. 

Potoer — Excessive  Execution, 


The  donees  of  a  power  which  authorized 
the  appointment  of  personal  estate  amongst 
their  children^  appointed  it  ^^upon  the  trusts 
following^  that  is  to  sai/\'  then  followed 
trusts  for  the  benefit  of  some  of  the  children^ 
and  to  pay  the  interest  to  Uiem  for  life,  and 
after  the  decease  of  each  child  to  dispose  of 
her  share  amongst  her  children,  who  were 
not  objects  of  the  power  : — Held,  that  the 
whole  trust  must  be  read  together,  and  could 
not  be  treated  as  an  absolute  appointment  in 
the  first  instance  follou^  by  an  attempt  to 
settle  the  shares;  conseqtiently,  the  appointees 
took  only  life  interests,  and  the  residue  of 
the  fund  toas  unappointed. 

By  the  settlement  made  in  contemplation 
of  the  marriage  of  the  Rev.  Jeremiah 
Scholefield  with  Margaret  Holmes,  6,000/. 
navy  51.  per  cent,  stock  was  settled  upon 
trusts  for  Jeremiah  Scholefield  and  Mar- 
garet Holmes  successively  for  life,  and 
after  the  decease  of  the  survivor  of  them 
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in  trust  for  all  and  eveiy  or  such  one  or 
mOTe  of  the  children  of  ihe  body  of  Mar- 
garet Hobnee  by  the  said  J.  Scholefield 
to  be  begotten,  or  of  the  issue  of  any 
sach  child  or  children  bom  during  the  life 
of  J.  Scholefield  and  Margaret  Holmes  or 
of  the  surriyor  of  them,  at  such  ages,  days 
or  times,  and  if  more  than  one  in  such 
parts,  shares  or  proportions,  and  with  the 
whole  or  any  part  or  parts  of  the  interest, 
dividends  or  annual  proceeds,  for  or  towards 
the  maintenance  of  any  such  child  or  chil- 
dren or  issue  as  they  the  said  J.  Scholefield 
and  Margaret  Holmes  should  jointly  ap- 
point ;  and  in  de&ult  of  such  appointment 
upon  trust  that  the  trustees  should  pay  and 
assign  the  capital  sum  and  such  interest, 
Aa,  or  so  mudi  thereof  respectively  whereof 
there  should  be  no  such  joint  appointment, 
unto  and  for  the  benefit  of  all  and  eveiy  the 
child  and  children  of  the  body  of  the  said 
Margaret  Holmes  by  the  said  J.  Schole- 
field to  be  begotten,  who,  being  a  son  or 
sons,  should  live  to  attain  the  age  of  twenty- 
one  years  or  die  under  that  age,  leaving 
issue  living  at  or  bom  in  due  time  after 
his  or  their  decease,  or  being  a  daughter  or 
daughters  should  attain  that  age  or  be  mar- 
ried; such  payment,  &c,  to  be  made  among 
them,  if  more  than  one,  in  equal  proportions ; 
but  no  child  taking  xmderany  appointment 
to  be  made  in  exercise  of  the  power  was  to 
be  entitled  to  any  share  of  the  unappointed 
part  of  the  trust  fund  without  bringing  his 
or  her  appointed  share  into  hotchpot 

There  were  nine  children  of  the  marriage, 
viz.,  four  sons  and  five  daughters,  all  of 
whom  had  attained  the  age  of  twenty-one 
years,  and  were  still  living  at  the  time  of 
instituting  the  present  suit. 

On  the  22nd  of  October  1844  Mr.  and 
Mrs.  Scholefield  executed  a  deed-poll,  by 
which,  in  pursuance  of  the  power  contained 
in  the  settlement,  they  jointly  directed  and 
appointed  that  the  trustees  should  stand 
and  be  possessed  of  and  interested  in  the 
said  capital  sum  of  6,000^  navy  51.  per 
cent,  annuities,  and  the  interest,  dividends 
and  annual  proceeds  thereof  which  should 
arise  or  accme  firom  the  decease  of  them  the 
said  Jeremiah  Scholefield  and  Margaret  his 
wife,  "  upon  the  trusts  following  (that  is  to 
say),  upon  trust  thereout  to  appropriate  one- 
fifth  part  or  share  of  the  said  capital  sum  of 
6,000^.,  or  the  stocks,  funds  and  securities  in 


or  upon  which  ihesame  maybe  then  invested, 
to  and  for  the  benefit  of  each  and  every  one 
of  them,  Katherine  Margaret,  Sophie  Maria, 
Julia  Susannah,  Elizabeth  Charlotte  and 
Ellen  Gertrude,  children  of  the  body  of  the 
said  Margaret  Scholefield  by  the  said  Jere- 
miah Scholefield  begotten,  exclusively  of  all 
other  the  children  of  them,  the  said  Jere- 
miah Scholefield  and  Margaret  his  wife, 
and  to  pay  and  apply  the  interest,  &c.  of 
each  such  one-fifth  part  or  share  unto,  or 
permit  the  same  to  be  received  by  each 
and  every  of  the  said  children  for  her  own 
sole  and  separate  use.  ....  And  upon  trust 
firom  and  after  the  decease  of  each  such 
daughter  to  pay,  apply  and  dispose  of  the 
said  fifth  part  or  share  of  such  daughter 
so  dying  unto  and  amongst  the  children  of 
such  daughter  so  dying  or  their  issue"  in 
manner  therein  mentioned;  and  in  case  of 
the  death  or  failure  of  issue  of  any  one  or 
more  of  them  (the  said  five  daughters),  then 
the  parts  or  shares  of  her  or  them  so  dying 
as  foresaid  should  be  in  trust  for  such  of 
the  sisters  of  such  daughter  or  daughters  as 
should  be  then  living,  and  the  issue  of  such 
of  them  as  should  be  then  dead  leaving 
lawful  issue,  such  issue  to  take  per  stirpes; 
but  in  case  all  the  daughters  should  die 
without  leaving  issue,  then  in  trust  to  pay 
and  divide  the  capital  trast  fund  unto  and 
equally  between  the  sons  of  Mr.  and  Mrs. 
Scholefield  and  their  issue  in  like  manner. 
Provided  that  the  said  trustees  should  hold 
the  said  capital  sum  and  the  interest,  &c, 
thereof,  subject  to  such  of  the  trusts,  powers, 
provisoes,  declarations  and  agreements  con- 
cerning the  same  in  the  settlement  con- 
tained as  were  undetermined  and  capable 
of  taking  effect. 

Julia  Susannah  Scholefield,  one  of  the 
five  daughters,  married  the  Rev.  C.  B. 
Calley,  and  there  were  issue  of  the  marriage 
four  inf&nt  children. 

Mrs.  Scholefield  survived  her  husband, 
and  died  on  the  8th  of  June  1861,  where- 
upon questions  arose  between  the  parties 
as  to  the  title  to  the  fund  now  representing 
the  6,000Z.  navy  5L  per  cent  annuities 
subject  to  the  trusts  of  the  settlement. 

Mr,  Wickens,  for  the  plaintiff's,  the 
trustees. 

Mr.  Hobhouse  and  Mr.  Currey,  for  all 
the  sons  and  daughters  of  the  marriage, 
except  Mrs.  Calley. — The  appointment  is 
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good  so  far  as  regards  the  life  interests,  for 
a  general  power  of  appointment  authorizes 
a  ^ft  of  a  life  interest — Alexander  v.  Alex- 
ander (1).  Nor  is  the  general  power  of 
appointment  given  in  the  earlier  part 
of  the  deed  cut  down  by  the  hotchpot 
clause — 

Sugden  on  Powers,  179,  last  edit. 
KampfY,  Jones,  2  Keen,  756;   s.  c.  7 

Law  J.  Rep.  (n.s.)  Ghana  63. 
Doe  d.  Bloomfield  v.  Eyre,  5  Com.  B. 
Rep.  713 ;  s.c.  18  Law  J.  Rep.  (n.s.) 
C.P.  284:  affirming  s.c.  16  Law  J. 
Rep.  (n.s.)  C.R  64;  3  Com.  B.  Rep. 
657. 
Carver  v.  Bowles,  2  Russ.  <fe  M.  301  ; 
s.  c.  9  Law  J.  Rep.  Chanc.  91. 
Mr,  Daniel  and  Mr,  H,  Stevens,  for  the 
defendant   Calley,  his  wife  and  children, 
supported  the  appointment. 

Bray  v.  Hammersley,  3  Sim.  513;  s.c. 
nom.  Bray  v.  Bree,  2  CL  <k  F.  453 ; 
8  Bligh,  N.S.  508. 
Fryy.  Capper,  Kay,  163. 
Thornton  v.  Bright,  2  MyL  <fe  Cr.  230 ; 
s.c.  6  Law  J.  Rep.  (n.s.)  Chanc.  121. 
Phipson  V.  Turner,  9  Sim.  227. 
Sugden  on  Powers,  670,  8th  edit. 
Mr,  Elderton,  for  a  mortgagee  of  one  of 
the  daughters. 

Mr,  Hothouse,  in  reply,  referred  to  Har- 
vey V.  Stracey  (2). 

Wood,  V.C.  (Nov.  14.)— The  question 
that  arises  in  this  case  is  as  to  the  effect  of 
an  appointment  made  by  Mr.  and  Mrs. 
Scholefield,  pursuant  to  a  power  contained 
in  their  marriage  settlement,  whereby  they 
were  authorized  to  make  an  appointment 
in  favour  of  their  children  ;  and  the  ques- 
tion is,  whether  that  appointment  can  be 
so  construed  as  that,  applying  the  doctrine 
of  Carver  Y,  Bowles,  the  limitations  over  only 
should  be  held  to  be  void,  the  appointment 
being  absolute  among  the  daughters,  or 
whether  the  interest  given  to  the  daughters 
are  only  Ufe  interests  in  the  first  instance, 
and  the  limitations  over  fail  for  excess. 
In  all  cases  the  question  depends  entirely 
on  the  language  of  the  instrument  K  you 
find  a  clear  ^ft  in  the  first  instance,  and 
then  limitations  over  grafted  upon  it,  shew- 


ing that  the  object  is  first  to  make  the  gift 
and  then  to  settle  it,  the  first  gift  takes 
effect,  and  the  superadded  limitations  will 
simply  not  operate ;  or  if  there  is  a  clear 
gift  in  the  first  instance,  and  afterwards 
words  occur  which  divert  it,  the  Court  will 
uphold  the  gift,  and  reject  the  diverting 
words;  but  if  tibe  gift  is  so  coupled  with 
the  limitations  over  as  to  make  them  part  of 
the  gift,  you  can  only  give  effect  to  so  much 
as  is  authorized  by  the  power,  and  as  to  the 
rest  the  fund  will  go  as  in  default  of  ap- 
pointment The  question  here  is,  how  far 
this  appointment  falls  within  one  or  other 
of  these  constructions. — [His  Honour  read 
the  words  of  the  appointment] — I  confess 
I  do  not  see  how  in  this  case  the  daughters 
can  take  more  than  a  life  interest,  because 
the  trustees  are  directed  to  stand  possessed 
of  the  fund  "upon  the  trusts  following, 
that  is  to  say,''  so  that  you  must  take  the 
whole  trust  as  one,  and  you  cannot  stop 
short  at  any  particular  point  If  you  could 
stop  short  after  the  words  ''upon  trust 
thereout  to  appropriate  one-fifth  part  or  share 
of  the  said  capital  sum  of  6,000/.,  or  the 
stocks,  funds  and  securities  in  or  upon 
which  the  same  may  be  then  invested,  to 
and  for  the  benefit  of  each  and  every  one 
of  them,"  those  words  would  give  absolute 
interests  to  the  daughters  ;  but  the  words 
I  have  already  referred  to,  make  the  subse- 
quent limitations  part  of  the  trust,  and  to 
stop  there  would  be  to  stop  in  the  middle 
of  the  trust  It  is  impossible  to  hold  that 
this  is  more  than  a  life  interest  Accord- 
ingly, there  will  be  a  deckration  that  the 
several  daughters  here  named  each  take  for 
life  the  benefit  of  one-fifth  part  of  the  ap- 
pointed trust  fund,  and  the  residue  of  the 
fund  goes  in  default  of  appointment  With 
regard  to  the  hotchpot  clause  I  never  had 
any  doubt  The  power  authorizes  a  partial 
appointment,  and  a  life  interest,  Uke  every- 
thmg  else,  is  capable  of  being  valued.  I 
have  no  hesitation  in  saying  the  life  in- 
terests of  the  daughters  must  be  valued 
and  the  amount  brought  into  hotchpot 


(1)  2  Vm.  md.  640;  s.c.  Tudor's  L.C.  on  Re^l 
Property,  299. 


(2)  1  Drew.  78 ;   i.  a  22  Law  J.  Bep.  (K.8.) 
Ghano.28. 
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Stitabt,  V.  C. 
April  29, 
May  30. 


V.C.) 
,  SO;  V 
JO.      j 


L0FFU8  V.  MAW. 


Will — Representalum — Fraud, 

Where  a  niece  had  been  induced  to  render 
waluable  wervicet  to  her  uncle  on  the  faith  of 
hu  repretentaiion  that  by  so  doing  she  would 
become  entitled  to  the  benefit  of  the  trusts 
created  in  her  favour  by  a  codicil  to  his  will^ 
and  the  testator  afterwards  revoked  such 
trusts^  it  uxu  heldy  that  he  had  no  right  to 
make  such  reeocationy  and  a  decree  was  made 
that  the  trusts  in  favour  of  the  niece  de- 
clared by  such  codicil  should  be  performed. 

ThiA  was  a  suit  against  persons  claiming 
under  the  will  and  codicils  of  a  deceased 
nncle  of  the  plaintiff,  for  the  purpose  of 
obtaining  a  declaration  that  the  plaintiff 
was  entitled  to  have  and  enjoy  certain  pro- 
perty belonging  to  her  uncle,  in  accordance 
with  a  promise  made  to  her  by  him  that  if 
she  continued  to  live  with  him  and  take 
care  of  him  he  woidd  make  a  provision 
thereout  for  her. 

The  InU  contained  statements  to  the  fol- 
lowing effect: — ^In  March  1853,  the  plaintiff, 
Fanny  Loffus,  was  residing  at  Laceby,  in 
lincohishire,  and  by  the  death  of  her  hus- 
band, on  the  4th  of  that  month,  she  was 
left,  at  the  age  of  twenty-nine,  a  widow 
with  a  young  child,  and  with  no  means 
of  support  exc^t  her  own  exertions  as  a 
laundress. 

The  plaintiff's  uncle,  Benjamin  Gunnell, 
lost  his  wife  about  the  11th  of  the  above 
moDtL  He  was  at  that  time  about  seventy 
yean  of  age  and  was  residing  at  HulL  At 
her  uncle's  request  the  plaintiff  upon  the 
death  of  his  wife  went  to  keep  his  house, 
and  shortly  afterwards  the  plaintiff's  child 
died.  Her  uncle  promised  to  give  her  for 
taking  care  of  him  and  his  house  SL  6s,  per 
annum,  by  quarterly  payments,  as  pocket 
mooey,  and  all  proper  food  and  clothing 
and  otiier  necessaries,  and  to  leave  her 
something  consideTable  at  his  death.  The 
plaintiff  accordingly  remained  and  duly 
attended  upon  her  uncle  and  received  the 
six  qiiarterly  payments  of  the  above  sum  €i 
SL  6s.  per  annimi,  which  became  due  in 
and  prior  to  September  1854. 

Gmndl  aftivwards  became  ill  and  re- 
Hev  Sbmss,  82.— Chako. 


quired  constant  attendance,  and  in  Sep- 
tember 1854,  the  plaintiff  having  discovered 
that  her  uncle  had  left  her  a  legacy  of  only 
10/.,  and  finding  that  her  constant  attend- 
ance upon  him  was  affecting  her  health, 
she  told  him  that  if  he  did  not  properly 
provide  for  her  she  should  leave  him. 

Gunnell,  thereupon,  earnestly  entreated 
her  to  remain  with  bim,  as  he  had  no  one 
else  who  would  take  care  of  him ;  "  and 
promised  that  if  she  woiild,  he  woidd  pro- 
vide for  her  after  his  decease,  by  leaving  her 
for  life,  the  rents  and  profits  of  the  houses 
Nos.  3  and  6,  in  Prospect  Street,  Hull, 
which  belonged  to  him ;  and  the  plaintiff 
having  been  prevailed  upon  to  agree  to 
stay  upon  such  terms,  it  was  finally,  in  or 
about  the  month  of  September  1854,  ar- 
ranged and  agreed  between  the  plaintiff 
and  the  said  Qunnell,  that  the  said  Gun- 
nell would,  in  consideration  of  the  plaintiff 
remaining  with  and  taking  care  of  him  and 
his  house  until  his  death,  leave  her,  upon 
his  death,  the  rents  and  profits  of  such  two 
houses  for  her  life,  and  would  do  whatever 
was  necessary  for  leaving  and  securing  the 
same  to  her  as  aforesaid." 

Upon  the  fedth  of  Gunnell's  performing 
that  promise,  the  plaintiff  remained  with 
him ;  but  as  time  passed  on,  and  he  neg- 
lected to  fulfil  his  promise,  she,  on  several 
occasions,  threatened  and  prepared  to  leave 
him.  At  length  he  went  to  his  solicitor, 
Mr.  Atkinson,  of  Hull,  and  "directed  him  to 
draw  out  adocument  for  leaving  and  securing 
to  the  plaintiff"  a  life  interest  in  the  above 
two  houses.  After  repeated  requests  on  the 
part  of  the  plaintiff,  and  considerable  delay, 
Gunnell,  shortly  after  the  SOth  of  March 
1855,  informed  the  plaintiff  that  he  had 
executeda  proper  document  at  his  solicitor's, 
and  he  requested  her  to  attend  at  such 
solicitor's,  which  she  accordingly  did,  and 
Mr.  Atkinson,  by  the  direction  and  in 
the  presence  of  Gunnell,  then  and  there 
read  over  to  her  a  document  whereby  it 
was  declared  that  the  trustees  of  Gim- 
nell's  will  should  stand  possessed  of  the  two 
houses  in  Prospect  Street,  upon  trust,  as  to 
the  house  No.  6,  to  allow  the  plaintiff  to 
receive  the  rents  for  her  separate  use  for 
life,  and  as  to  the  house  No.  3,  to  allow 
her  to  receive  the  rents  until  she  mar- 
ried without  the  consent  of  the  trustees 
of  his  will,  or  until  her  death.     Mr.  Atkiur 
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son  read  over  and  explained  the  docnment 
to  the  plaintifif;  and  she  was  assured  both 
by  Gunnell  and  Atkinson  that  her  rights 
were  now  perfectly  secure ;  and  having  no 
person  to  advise  her,  relied  upon  Qunnell 
and  such  solicitor;  and  in  perfect  trust  and 
confidence  that  they  would  not  deceive 
her,  and  that  she  was  made  quite  secure 
of  the  aforesaid  provision,  she  returned  to 
Gunnell's  residence  and  continued  to  wait 
upon  him  untU  his  death,  to  the  great  in- 
jury of  her  own  health. 

The  document  by  which  Gunnell  had 
made  provision  as  above  stated  for  the 
plaintiff,  was  a  second  codidl  to  his  will, 
which  bore  date  the  30th  of  March  1855. 

Gunnell  died  on  the  28th  of  March  1858, 
and  it  was  then  found  that  he  had,  by  a 
third  codicil,  dated  the  19th  of  May  1856, 
revoked  the  provision  made  by  him  in  the 
second  codicU  for  the  plaintiff 

The  will  of  Gunnell  was  dated  the  19th 
of  May  1854,  and  his  first  codidl  was  dated 
on  the  same  day. 

The  plaintiff  submitted  that  Gunnell  had 
not,  after  the  agreement  before  stated,  any 
right  to  alter  the  provision  for  her  con- 
tained in  his  second  codicil,  and  that 
the  revocation  thereof  was  a  fraud  upon 
her. 

The  bill  was  filed  against  Maw,  the 
testator's  acting  executor,  and  certain  per- 
sons claiming  under  his  will  and  codicils, 
and  it  pray^  for  a  declaration  that  the 
plaiatiff  was  entitled  to  have  and  enjoy 
the  two  houses  in  Prospect  Place  in  the 
manner  mentioned  in  the  second  codicil  of 
Gunnell;  and  that  if  necessary  it  might  be 
declared  that  the  third  codicil,  so  £Mr  as  it 
revoked  the  second  codicil,  was  fraudulent 
and  void,  and  ought  to  be  set  asida 

The  defendants,  by  their  answer,  insisted 
upon  the  Statute  of  Frauds,  and  claimed 
the  same  benefit  as  if  they  had  pleaded 
the  same  or  demurred  to  the  bilL 

There  was  some  conflict  upon  the  evi- 
dence as  to  the  degree  of  care  and  attention 
which  had  been  paid  by  the  plaintiff  to  her 
unde  during  his  illness  and  prior  to  his 
deatL 

Mr.  Atkinson,  the  solidtor,  on  behalf 
of  the  defendant^  deposed  that  he  never 
recdved  from  the  testator  any  instructions 
to  prepare  "  a  secure  and  irrevocable  agree- 
ment^  nor  did  he  imagine  that  any  su^^i 


document  was  to  be  prepared,  and  he  did 
not  hear  of  such  a  thing  until  he  saw  the 
bilL  When  the  testator  executed  his  third 
codicil  he  (Atkinson)  read  it  over  to  him 
veiy  carefully,  and  as  it  was  executed  at 
the  testator^s  son's  house,  he  asked  him  if 
it  were  done  of  his  own  free  wilL  The 
testator  said  it  was,  and  told  the  defendant 
that  he  had  determined  to  revoke  the 
devise  to  the  plaintiff  on  account  of  her 
improper  conduct 

Mr,  Bacon,  and  Mr.  T.  A.  Eoberti,  for 
the  plaintiff 

Mr.  Box^rgh  and  Mr.  C.  T.  SimpBon^ 
for  the  defendant,  referred  to 

Montefiore  v.  Mantefiore^  1  W.  Black. 

363. 
NeviUe  v.  Wilkinion,  1  Bro.  CO.  543. 
HammeraleyY.DeBid,  12CL<kF.  45. 
AUen  V.  M'Pher9<m,  1  H.L.  Gas.  191. 
Money  v.  Jorden^  15  Beav.  372 ;  s.  c. 
2  De  Gex,  M.  &  G.  318;  5  H.L. 
Cas.  185 ;  21  Law  J.  Bep.  (n.s.) 
Ghana  893. 
Kay  V.  Crook,  3  Sm.  &  G.  407. 

STUABT,y.C.  (May  30.)— Belief  is  soi^ht 
by  the  plaintiff  in  this  suit  on  a  princq>le 
which  is  well  established.  If  she  can 
prove  by  suffident  evidence  that  the  tesr 
tator  induced  her  to  c<mtinue  her  valuable 
services  on  the  fdth  of  his  representation 
that  he  would  leave  her  the  property  in 
question  at  his  death,  she  is  entitled  to  the 
assistance  of  the  Court  Lord  Cotteoham's 
statement  of  the  doctrine,  in  the  case  of 
Hammer$ley  v.  De  Bid^  has  been  repeatedly 
referred  to  and  acted  upon  in  recent  cases : 
— "A  representation  made  by  one  party 
for  the  purpose  of  influencing  the  conduct 
of  the  other  party,  and  acted  upon  by  him, 
will  in  genend  be  suffident  to  entitle  him 
to  the  assistance  of  this  Court  for  the 
purpose  of  realizing  such  representation." 
Even  at  law  it  was  laid  down  by  Lord 
Denman  in  the  case  of  Piekard  v.  8eaT9  (1), 
that^  whatever  a  man's  real  intention  may 
be,  if  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  rei»esentation  to 
be  true,  and  believe  that  it  was  meant  that 
he  should  act  upon  it,  and  did  act  upon  it 
as  true,  the  party  making  the  representa- 
tion is  bound  by  it 

a)  6  Ad.  Ii  B.  469. 
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There  is  the  clearest  evidence  fai  this 
I  of  the  drcmnstances  under  which  the 
testator  executed  the  codicil  to  his  will  by 
which  he  gave  to  the  plaintiff  that  property 
in  respect  of  which  she  now  sues.  The 
testator  executed  the  codicil,  and  took  the 
plaintiff  to  his  solicitor's  office  to  shew  it 
to  her,  and  to  make  her  aware  of  its  con- 
tents, in  order  to  satisfy  her  mind  and  to 
induce  her  to  continue  those  services  which 
she  rendered  to  him  on  the  fuih,  of  his 
lei^esentation  that  she  would  enjoy  the 
pn^>ertj  after  his  death.  It  has  been 
argued  for  the  defendants  that  there  is  no 
evidence  in  writing  of  the  representation, 
except  by  the  codicil  itself^  which,  being  a 
revocable  instrument,  is  not  binding;  but 
there  is  no  authority  to  shew  that  relief  is 
to  be  refused  unless  the  representation  be 
in  writing.  Hie  Statute  of  Frauds  has  no 
application  to  cases  of  this  kind.  No  doubt, 
there  must  be  the  clearest  evidence  of  the 
lepreeentation.  Anything  vague  or  indis- 
tinct in  its  nature  would  prevent  the  right 
to  relief;  but  in  the  present  case  the  codicil 
is  adduced  as  evidence  in  writing  of  the 
huct  of  the  representation,  and  for  that 
purpose  it  is  perfect  evidence.  In  cases  of 
this  kind  a  representation  that  the  property 
tt  to  be  given  by  a  revocable  instrument  is 
Innding.  It  is  the  law  of  the  Court  which 
makes  it  binding,  althou^  it  be  of  the 
essence  of  the  representation  that  the 
instrument  is  to  be  of  a  revocable  nature. 
No  evidence  of  the  representation  san  well 
be  stronger  than  the  actual  preparation  and 
production  of  the  instrument,  whether 
revocable  or  not^  and  where  the  preparation 
and  production  and  execution  of  the 
instrument  all  take  place  for  the  purpose 
of  influencing  the  conduct  of  the  other 
party  who  acts  upon  it,  the  principle 
^iplies  in  its  full  force.  As  to  the  reliance 
wiuch  the  defendants'  counsel  placed  on 
the  decision  of  the  House  of  Lords  in 
the  case  of  Money  v.  JardeUy  although  the 
decision  in  that  case  is  no  doubt  binding, 
it  cannot  be  considered  as  a  reversal  of 
the  dedsion  of  the  House  of  Lords  in 
HammersUy  v.  De  Beil;  and  the  proposi- 
tion attributed  to  Lord  Cranworth  in  the 
printed  report,  that  a  statement  or  repre- 
sentation of  what  a  person  intends  or  does 
not  intend  is  not  sufficient^  seems  irrecon- 
cileable  with  the  decision  of  the  House  of 


Lords  in  Hammersley  v.  De  Beil^  and  with 
the  law  as  laid  down  by  all  Judges  of  the 
highest  authority.  It  is  remar^ble  that 
the  case  of  Hammersley  v.  De  Beil  was  not 
referred  to  by  any  of  the  counsel  or  Law 
Lords  in  the  case  of  Money  v.  Jorden,  It 
was  argued  that  the  grant  of  probate  of  the 
codicil  is  conclusive  as  to  the  revocation, 
and,  no  doubt,  it  is  so.  But  it  is  the  revo- 
cation which  makes  the  assistance  of  this 
Court  necessary.  In  cases  of  this  kind, 
where  the  testator  is  bound  by  the  effect 
of  his  representation,  he  cannot  defeat  the 
ri^t  to  relief  by  bequeathing  or  devising 
the  whole  of  his  property  to  another  person. 
Whoever  claims  under  the  will  or  codicil 
takes  as  a  mere  volunteer,  and  cannot  escape 
the  effect  of  any  act  of  the  testator  which 
has  bound  the  property  in  his  lifetime. 
The  testator^s  representation  in  this  case, 
and  any  other  case  within  the  application 
of  the  doctrine,  binds  the  property  which 
he  devised  to  the  plaintiff  as  completely, 
according  to  the  law  of  this  Court,  as  if 
he  had  bound  himself  in  consideration  of 
money  not  to  revoke  the  gift,  and  had  made 
the  person  named  in  his  will  a  purchaser 
of  the  property  devised.  K  this  be  the 
correct  view,  a  representation  which  affects 
specific  property,  must  bind  the  property 
as  effectually  as  a  representation  generally 
to  leave  a  sum  of  money  would  bind  the 
general  assets,  and  the  present  plaintiff  is 
entitled,  not  to  have  relief  out  of  the  gene- 
ral assets,  but  out  of  that  specific  property 
which  the  testator  represented  to  her  that 
she  was  to  enjoy  after  his  death,  she  having 
acted  upon  the  faith  of  that  representation, 
and  performed  those  services  which  he  by 
the  representation  induced  her  to  render. 
There  must,  therefore,  be  a  declaration,  that^ 
it  appearing  that  the  plaintiff  had  been 
induced  to  render  valuable  services  to  the 
testator  on  the  fedth  of  his  representation 
that  by  doing  so  she  would  become  entitled 
to  the  benefit  of  the  trusts  created  in  her 
fiivour  by  the  second  codicil  to  his  will,  the 
testator  had  no  rightto  revokethesaid  trusts; 
and  therefore  order  and  decree  that  the 
trusts  in  favour  of  the  said  plaintiff  declared 
by  the  said  second  oodidl  be  perfbrmed, 
with  liberty  to  the  plaintiff  to  apply  at 
chambers  for  any  directions  necessary  for 
the  due  performance  of  the  said  trusts. 
The  pLiintiff's  costs  of  the  suit  to  be  taxed 
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ajid  paid  by  the  defendants,  William  Ander- 
son Gunn^  and  Edward  Maw.  Liberty 
to  apply. 


ALT  V.  ALT. 


Stuabt,  V.C. 
Nov.  6. 

Settlement  —  Letter  proposing  Marriage 
with  a  young  Lady,  and  Offering  to  settle  her 
Fortune — Marriage  wit/toiU  Settlement — 
Specific  Performance, 

A  gentleman  wrote  a  letter  to  a  young 
lady's  mother  making  a  proposal  of  marriage 
vnth  the  young  lady,  who  was  then  a  minor, 
and  saying  "  that  if  the  latter  had  or  might 
have  money  his  wish  and  intention  would  be 
that  it  should  be  settled  for  her  sole  and  entire 
use,**  The  gentleman*s  proposal  was  accepted. 
The  young  lady  was  entitled  to  certain 
property,  and  the  marriage  took  place  while 
she  was  yet  an  infant,  but  without  any  settle- 
m>ent  having  been  made  of  her  property  : — 
Held,  thcU  the  plaintiff  was  entitled  to  have 
a  proper  settlement  mjode  upon  her  and  her 
children  of  all  her  property  present  and 
future. 

This  was  a  suit  by  Mrs,  Alt,  by  her 
mother  as  next  friend,  against  Mr.  Alt,  the 
plaintiff's  hnsband,  for  the  purpose  of  ob- 
taining a  declaration  that  a  letter,  dated  the 
21st  of  February  1862,  addressed  by  the 
defendant  to  the  plaintiff's  mother,  and  the 
acceptance  by  the  latter  of  the  offers  made 
therein  by  the  defendant,  constituted  a  bind- 
ing agreement  on  the  defendant  to  make 
a  proper  settlement  of  all  the  property  to 
which  the  plaintiff  was  or  might  become 
entitled;  that  the  defendant  might  be 
decreed  to  make  such  settlement  accord- 
ingly ;  that  a  proper  deed  for  that  purpose 
might  be  settled  and  approved  by  the  Court, 
and  that  the  defendant  might  be  decreed  to 
execute  it ;  or  that  it  might  be  declared  that 
the  plaintiff  was  entitled  in  equity  to  have 
a  proper  settlement  made  upon  her  and  her 
children  of  all  property  present  and  future, 
and  that  the  defendant  might  be  decreed  to 
make  and  execute  snch  settlement  thereof 
as  the  Court  should  direct. 

On  the  20th  of  February  1862  the  defen- 
dant wrote  and  sent  a  letter  to  the  plain- 
tiff's mother  making  an  offer  of  marriage 
to  the  plaintiff,  who  was  a  minor.     In  that 


letter  there  was  the  following  paragraph : 
^  I  can  safely  say  that  I  have  enough  to 
maintain  a  wife  upon.  If  your  daughter 
has  or  may  have  money,  my  wish  and  in- 
tention would  be  that  it  should  be  settled 
for  her  sole  and  entire  use." 

The  plaintiff^s  mother  agreed  to  the  propo- 
sals contained  in  the  above  letter,  and  on  the 
faith  and  in  the  belief  that  a  valid  settlement 
would  be  made  of  all  the  property  to  which 
the  plaintiff  was  or  might  become  entitled, 
as  offered  by  the  defendant,  consented 
to  the  proposed  marriage,  but  desired  that 
it  should  not  take  place  until  her  daughter 
had  completed  her  eighteenth  year.  The 
marriage,  however,  took  place  on  the  15th 
of  August  1862,  before  the  plaintiff  had 
attained  that  age,  and  without  any  settle- 
ment whatever  having  been  made  upon  her 
of  her  property.  The  plaintiff  was  entitled 
to  property  as  well  in  possession  as  in  re- 
version or  remainder,  but  the  defendant 
refused  to  settle  it  upon  her,  aQ^ing  that 
the  letter  was  not  a  binding  agreement  to 
make  any  settlement.  This  bill  was  there- 
upon filed. 

Mr.  Dickinson,  for  the  plaintiff,  con- 
tended, that  the  defendant  was  bound  by 
his  letter,  and  the  acceptance  by  the  plain- 
tiff's mother  of  the  offers  therein  made,  to 
make  the  usual  settlement  of  all  the  plain- 
tiff's property  present  and  future. 

Mr,  Shebbeare,  for  the  defendant,  sub- 
mitted that  he  was  not  bound,  under  the 
circumstances  of  the  case,  to  make  any 
settlement ;  or,  at  all  events,  that  the  whole 
of  the  plaintiff's  property,  present  and 
future,  ought  not  to  be  settled 

Stuart,  V.C.  said,  that  in  his  opinion 
the  marriage  took  place  on  the  faith  of  the 
express  promise  of  the  defendant  to  settle 
the  whole  of  the  plaintiff^s  property,  present 
and  future,  to  her  sole  and  separate  use ;  and 
therefore  that  the  defendant  was  bound  to 
make  the  usual  settlement  upon  the  plain- 
tiff and  her  children  of  all  her  property, 
present  and  future.  The  costs  of  the  suit 
and  of  •the  settlement  might  be  paid  out  of 
the  plaintiff's  property. 
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THE  CATHOLIC  PRINTING  AND 
PUBLISHING  COMPANY  (LI- 
MITED) V,  WYMAN. 


Practice — CosU — Entering  Affidavits  as 
read. 

Where  the  Court  refuses  an  interlocuiorp 
af^ication  with  costs,  without  hearing  the 
other  side,  affidavits,  notice  to  read  which  in 
opposition  has  been  given,  and  which  have 
adually  been  briefed  for  that  purpose,  are 
to  be  entered  as  read,  though  not  in  faxi 
read. 

In  this  case  one  of  the  defendants  had 
moved  for  the  production  of  certain  docu- 
mentSy  and  the  motion  had  been  refused 
with  costs  without  hearing  the  other  side. 
The  consequence  was,  that  certain  affidavits 
which  the  plaintifiis  and  another  of  the 
defendants  had  given  notice  of  reading 
upon  the  hearing  of  the  motion,  were  not 
in  &ct  read,  and  the  Registrar  had  not 
entered  them  as  read;  the  effect  of  which 
was  that  the  successful  parties  would  not 
be  entitled  to  the  costs  of  briefing  these 
affidavits.  Under  these  circumstances  the 
defendant  who  had  opposed  the  motion 
now  moved  that  the  minutes  of  the  order 
might  be  varied  by  ordering  the  affidavits 
to  be  entered  as  r^.  The  plaintiffs  were 
served  with  notice  of  this  motion. 

Mr,  W,  M,  James  and  Mr,  Bevir,  in 
support  of  the  motion. 

Mr,  Bolt,  for  the  phdntifis,  also  supported 
the  motion. 

Mr,  WiUcock  and  Mr,  Osborne  opposed 
the  motion. — Where  the  affidavits  have  not 
been  specially  filed  for  the  occasion  and 
have  not  been  read,  it  is  not  the  practice 
to  enter  them  as  read.  With  regard  to  the 
plaintiffs,  they  have  no  right  to  appear  at 
aU,  being  represented  by  the  same  solicitor 
as  the  moving  defendant,  and  neither 
opposing  the  motion  nor  moving  on  their 
own  account 

Mr,  James  was  heard  in  reply. 

Wood,  V.C.  (after  conferring  with  the 
Registrar). — The  R^istrar  tells  me  that  he 
considered  that  as  these  affidavits  had  not 
been  filed  expressly  for  the  occasion,  he 
did  not  think  they  ought  to  be  entered  as 
read.   In  that  view  I  cannot  concur.    I  take 


the  rule  to  be  simply  thid :  that  when  notice 
of  motion  is  given,  it  is  right  that  affidavits 
should  be  filed  in  order  that  parties  may 
come  prepared  to  meet  the  case  made  by 
the  motion,  and  that  unless  there  is  some- 
thing which  imder  the  practice  of  the  Court 
renders  it  wrong  that  affidavits  should  bQ 
filed  at  all,  (as  for  instance  where  there 
is  a  motion  for  production  of  documents 
admitted  by  the  answer,  and  affidavits 
are  filed  to  prove  the  possession  of 
those  documents,)  then,  however  absurd 
the  motion  may  in  fact  be,  still  if  the 
affidavits  have  been  really  briefed  on  the 
motion,  they  should  be  entered  on  the 
order  as  read,  imless  the  Court  should 
for  any  special  reason  order  the  contrary. 
I  must,  therefore,  order  these  affidavits  to 
be  entered  as  read.  The  respondent  must 
pay  the  costs  of  the  moving  defendant;  but 
I  do  not  think  he  ought  to  pay  two  sets  of 
costs,  and  I  shall  not  therefore  give  the 
plaintiff  his  costs  unless  he  asks  for  them 
against  the  moving  defendant.  It  ir  true 
I  could  not  have  varied  the  minutes  to  his 
prejudice  in  his  absence,  but  nothing  of  the 
sort  has  been  asked  for  here;  he  appears 
by  the  same  solicitor  as  the  defendant  who 
has  moved,  and  unless  he  chooses  to  ask 
for  them  against  him,  I  shall  give  him  no 
costs. 

Mr,  Bolt  declined  to  ask  for  the  costs. 


SCAMMELL  V,  LIGHT. 


Stuart,  V.C. 
Nov.  19, 20. 

Jurisdiction  —  Committee  of  Lunatic's 
Estate — Fraudulent  Dealings  by — Suit  in 
respect  of — Demurrer, 

The  Court  of  Chancery,  in  the  exercise  of 
its  ordinary  equitable  jurisdiction,  can  enter- 
tain a  suit  against  a  committee  of  a  lunatic's 
estate,  asking  for  an  account  of  his  dealings 
therewith  during  the  period  of  his  committee- 
ship. 

WJiere,  therefore,  persons  claiming  und^er 
the  udll  of  a  deceased  lunatic,  made  prior  to 
his  lunacy,  instituted  a  suit  against  the  com- 
mittee of  his  estate,  whom  he  liad  appointed 
his  executor,  alleging  fraudtdent  dealings  on 
the  part  of  the  committee  with  the  estate  of 
the  hinatic  during  his  committeeship,  and 
praying  for  the  usual  administration  decree^ 
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and  for  an  aeeautU  of  hit  dealingt  with  the 
lunatufs  estate  during  such  eammitteeship,  a 
demurrer  by  the  committee  to  ao  much  of  the 
bill  as  asked  for  the  account  as  last  men- 
tionedy  upon  the  ground  that  the  Court  of 
Chancery  had  not  jurisdiction  to  take  such 
account,  and  that  it  should  betaken  in  lunacy^ 
was  overruled. 

This  was  a  demurrer. 

The  bill  contained  allegatdonB  to  the  effect 
that  for  some  time  previous  and  up  to  the 
issuing  of  a  commission  of  lunacy,  as  after 
mentioned,  against  the  late  James  Sign,  he 
and  the  defendant  John  Light  had  been 
in  partnership  together  as  timber-merchants 
and  in  yarious  other  transactions,  and  that 
at  the  time  of  issuing  such  commission  con- 
siderable balances  were  due  from  light  to 
Sign,  in  respect  of  their  joint  dealings  and 
transactions ;  that  on  the  20th  of  January 
1849  a  commission  was  held,  upon  the 
petition  of  Light,  to  inquire  of  the  lunacy 
of  Sign,  and  Sign  was,  thereupon,  found  to 
be  a  lunatic;  Uiat  at  the  time  when  such 
commission  was  issued,  the  defendants 
Light  and  Thomas  Tate  were  aware,  as  the 
&ct  was,  that  Sign  had  made  a  will, 
whereby  he  had  appointed  the  two  defen- 
dants executors  and  trustees  thereof;  that 
the  defendants,  acting  in  concert  together, 
procured  the  defendant  Tate  to  be,  and  he 
was  appointed  committee  of  the  person  and 
estate  of  Sign ;  that  Light  had  not  paid  the 
balances  due  from  him  to  the  lunatic  at  the 
date  of  the  commission;  that  Tate  had, 
after  his  appointment  as  committee  of  the 
lunatic,  allowed  Light  to  get  in  the  lunatic's 
outstanding  personal  estate ;  that  Tate  did 
not  pass  any  account  in  the  matter  of  the 
said  lunacy  other  than  and  except  an  accoimt 
for  the  first  year  after  his  appointment^ 
which  account  did  not  contain  or  in  any 
manner  refer  to  any  of  the  capital  sums 
received  by  Light  on  account  of  the  lunatic; 
that  the  plaintiff  had  been  unable  to  procure 
and  the  defendants  refused  to  discover  the 
partioulArs  of  such  account,  a  copy  of  which 
was  in  the  possession  of  the  defendants ;  that 
Tate,  as  such  committee  as  aforesaid,  let 
the  real  property  to  which  the  lunatic  was 
entitled,  and  received  the  rents  for  the  same, 
but  never  accounted  for  such  rents;  that 
Tate  had  also  received  other  sums  of  money 
on  account  of  the  lunatic's  estate,  and  that 


no  put  thereof^  save  as  aforesidd,  had  been 
accounted  for  by  him ;  that  the  income  of 
the  lunatic's  estate  was  more  tiian  sufficient 
to  pay  the  expenses  of  his  maintenance,  and 
a  considerable  balance  or  sum  of  money 
arising  from  such  income  remained  in  each 
year,  and  in  the  whole,  in  the  hands  of  the 
defendants;  that  Sign,  before  he  became 
lunatic,  made  his  will,  dated  the  10th  of 
August  1848,  whereby  he  appointed  the 
defendants  Light  and  Tate  executors  and 
tmstees  thereof  and  gave  his  real  and  per- 
sonal estate  to  his  trustees,  the  defendants, 
upon  trust  for  the  benefit  of  the  plaintiffs 
and  other  persons;  that  the  testator  died 
on  the  8th  of  May  1856,  and  his  will  was 
proved  on  the  12th  of  July  1858,  by  the 
defendant  Thomas  Tate  alone ;  that  upon 
thedeath  of  Sign  both  the  defendants  acted  in 
the  execution  of  the  trusts  of  his  will;  that 
the  defendants,  acting  fraudulently  and  in 
collusion  together,  resolved  that  the  monies 
in  the  hands  of  light  as  aforesaid,  should 
be  retained  by  him  for  their  common  bene- 
fit, and  that,  in  order  to  avoid  the  necessity 
of  Light  accounting  for  the  same,  whid^ 
they  were  aware  he  would  be  compelled  to 
do  if  he  proved  Sign's  will,  such  will  should 
be  proved  by  Tate  alone,  who  had  little  or  no 
property,  and  that  Tate  should  not  require 
Light  to  pay  any  part  of  the  monies  in  his 
hands  on  account  of  the  testator^s  estate; 
that  in  pursuance  of  such  fraudulent  ar- 
rangement, Tate,  acting  in  collusion  with 
Light,  refrised  to  take  any  proceedings 
against  Li^t  to  compel  payment  of  the 
amount  in  his  hands,  on  account  of  the 
testator^s  estate,  or  to  procure  an  account 
of  the  monies  received  by  Light  in  respect 
of  such  estate,  and  that  very  large  sums  of 
money  arising  from  the  testator^s  estate 
were  now  in  the  hands  of  the  defendants, 
but  they  refused  to  pay  the  same  or  any 
part  thereo£  The  bill  prayed,  first,  for  the 
administration  of  the  estate  of  the  testator; 
secondly,  for  an  account  of  the  dealings 
and  transactions  of  the  defendants  respec- 
tively in  respect  of  the  testator^s  estate  be- 
tween the  11th  of  September  1848,  the  date 
of  his  lunacy,  and  his  death,  and  of  the 
monies  received  by  the  defendants  in  respect 
of  such  dealings  and  transactions ;  thiixily, 
that  the  clear  residue  of  the  testator^s  estate 
might  be  ascertained  and  secured  in  this 
Cowrt  for  the  benefit  of  the  persons  entitled 
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thoeto ;  f onrtUy,  tliat  all  proper  acoonnts 
might  betaken  for  effectuating  the  purposes 
aforesaid ;  and,  fifthly,  for  a  receiver. 

The  defendant  light  put  in  an  answer  to 
the  bill,  and  the  ddendant  Tate  answered 
so  much  of  the  bill  as  sought  discoveiy  and 
an  account  against  him  from  the  death  of 
the  testator ;  but  he  demurred  to  so  much 
of  the  bill  as  prayed  an  account  of  the  deal- 
ings and  transactions  with  the  testator's 
estate  between  the  date  of  his  lunacy  and 
his  death,  on  the  ground  that  this  Court 
had  no  jurisdiction,  and  that  the  proper 
jurisdiction  was  in  lunacy. 

Mr.  Greene  and  Mr,  Caideeotty  for  the 
defendant  Tate,  in  support  of  the  demurrer, 
contended  that  an  account  against  a  com- 
mittee of  an  estate  in  lunacy,  in  respect  of 
his  committeeship,  ought  to  be  taken  in 
lunacy  and  not  in  this  Court  Th^  re- 
ferred to 

OrotveHor  v.  Drax,  2  Enapp,  82. 

Wtgg  V.  TOer,  2  Dick.  652. 

Ex  parte  Gilbert,  1  R  &  R  297. 

JEx  parte  Cotton,  1  Yes.  jun.  166. 

Ex  parte  HaUy  Jac.  160. 

Ex  parte  Clarke,  Ibid.  689. 

In  re  Fitzgerald,  2  Sch.  k  Let  432. 

Thorp  v.  Tharp,  3  Mer.  610. 

Shelford  en  Linacy,  417. 

Elmet^9  Lunacy  Practice,  74. 
Mr.  Bacon  and  Mr.  Finding,  for  the 
plaintiffs,  were  not  called  upon. 

STUABT,y.C.  (Nov.  20)said  that  the  cases 
ciWiggy.  TUer,GrosvenorY.DraxKSidEx 
parte  Gilbert  were  distinct  authorities  in 
support  of  the  proposition  that  theCourthad 
jurisdiction  in  this  case.  This  suit  also 
asked  for  the  administration  of  the  testator's 
estate,  and  the  accounts ;  the  taking  of  which 
in  Chancery  was  now  resisted,  could  not 
be  properly  taken  in  lunacy,  where  aU  the 
proceedings  were  ex  parte.  For  these  rea- 
sons, and  having  re^ird  to  the  all^^tions 
in  the  bill,  in  reference  to  the  fraudulent 
dealings  with  the  estate  by  the  defendant 
Tate,  and  the  collusion  between  him  and 
the  other  defendant  lights  he  must  over- 
rule the  demurrer,  with  costs. 


LOBDS  JusnoBs. 
Dec.  3,  4. 


In  re  hoopxb. 


Practice — Jurisdiction — Statute — 26  df 
26  Vict,  c  i2.— (Chancery  Regulation  Act 
1862.) 

Bp  the  above^amed  statute  Ccommonly 
called  Rolfs  Act),  it  is  cbligatory  on  the 
Court  of  Chancery  to  decide  all  queHions 
of  law  or  fact  on  the  determination  of  xohich 
the  title  to  relief  or  remedy  in  equity  depends. 

This  was  an  appeal  from  an  order  made 
by  Vice  Chancellor  Stuart,  on  the  14th  of 
November  1862,  by  which  his  Honour,  in 
an  administration  suit,  had  given  leave  to 
Messrs.  Clarke  k  Mead,  claimants  upon 
the  estate  of  Mr.  Hooper,  to  bring  an  action 
for  the  purpose  of  establishing  ^eir  claim. 
The  alleged  debt  arose  upon  a  bill  of  costs 
for  proceedings  in  the  Divorce  Court,  in- 
stituted by  them  on  behalf  of  the  wife  of 
Mr.  Hooper  for  judicial  separation  on  the 
ground  of  cruelW.  The  Vice  Chancellor, 
on  the  hearing  of  a  petition,  ordered  it  to 
stand  over,  with  the  liberty  before  men- 
tioned. 

The  executors  of  Mr.  Hooper  appealed. 

Mr.  MaUns  and  Mr.  CraeknaU,  for  the 
appellants,  aigued  that  since  the  passing 
of  the  act,  26  &  26  Vict  c.  42.  (Bolt's  Act), 
the  Court  was  not  at  liberty  to  send  any 
question  "  of  law  or  fact"  arising  in  a  case 
before  it,  and  on  the  determination  of  which 
the  title  of  any  party  to  relief  or  remedy 
in  equity  must  depend,  to  be  determined 
in  an  action  at  law,  but  must  itself  enter  on 
the  consideration  <^  and  tiy  the  question. 

Mr.  Greene  and  Mr.  Osborne  Morgan, 
for  the  claimants,  supported  the  Vice 
Chancellor's  order. 

LosD  JusTiCB  Knioht  Bbuce  (Dea  4.) — 
Speaking  only  for  myself  I  should,  if  the  act 
of  parliament  had  not  passed,  have  thought 
the  order  in  the  present  suit  right  But  the 
act  of  parliament  was  not  brought  pointedly 
under  the  Vice  Chancellor's  attention,  and 
we  do  not  know  what  he  would  have  done 
if  it  had  been  sa  From  the  best  considera- 
tion I  have  been  able  to  give  to  this  act  of 
parliament  while  the  Court  was  sitting  yes- 
terday, and  since,  I  am  of  opinion  that  we 
are  bound  to  read  it  as  rendering  it  com- 
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pulsory  on  tliis  Court  to  decide  the  whole 
question.  It  is  true  the  alleged  creditor 
has  in  f&ct  no  option,  for  it  was  com- 
petent to  him  to  sue  at  law  during  the 
life  of  the  alleged  debtor.  He  could  then 
only  have  sued  at  law,  and  after  the 
death  of  the  alleged  debtor  he  might  have 
sued  at  law,  but  then  the  executor  might 
have  stopped  him  and  required  him  to 
come  in  under  an  order  or  decree.  But  in 
the  present  case,  the  alleged  creditor,  with- 
out being  compelled,  did  come  in  imder  the 
order  or  decree.  Probably  he  was  right  in 
doing  so.  However  that  may  be,  we  must, 
I  thmk,  under  the  compulsion  of  that  act 
of  parliament,  decide  the  whole  matter. 
Probably  the  case  will  not  be,  in  the  opin- 
ion  of  one  side  or  the  other  ripe,  in  the 
present  state  of  the  evidence  for  decision  ; 
and  therefore,  subject  to  what  the  Lord 
Justice  may  say,  I  am  for  giving  liberty  to 
enter  into  further  evidence. 

LoBD  Justice  Turner, — ^I  should  hesi- 
tate to  give  an  opinion  on  the  act  had  I 
not  considered  it  last  night  Having  done 
80,  I  feel  that  no  further  delay  will  alter 
my  conclusions.  The  first  consideration  in 
considering  the  act  is  this,  what  evil  was 
the  act  intended  to  meet  I  It  is  dear  that 
it  was  intended  to  meet  this  mischief  Par- 
ties who  come  to  a  Court  of  equity  for 
relief,  could  not  have  their  case  wholly  dis- 
posed of  by  the  Court  of  equity,  but  were 
sent  to  a  Court  of  law  to  determine  other 
points  on  which  their  rights  depended.  I 
think  the  true  construction  of  the  act  ia 
to  diminish  this  mischief,  and  extend  the 
remedy.  These  principles  we  must  con- 
sider as  guiding  us  in  the  construction  of 
the  act.  The  act  says  in  the  preamble, 
"  Whereas  the  High  Court  of  Chancery  has 
power  in  certain  cases  to  refuse  or  postpone 
the  application  of  remedies  within  its 
jurisdiction  until  questions  of  law  and 
fact  upon  which  the  title  to  such  remedies 
depends  have  been  determined  or  ascer- 
tained in  one  of  Her  Migesty's  Coxirts  of 
common  law.''  The  act  thus  applies  itself 
not  merely  to  rights  but  to  rem^es  given 
by  Courts  of  equity.  "  And  whereas  it  is 
expedient  that  the  said  power  should  no 
longer  exist **  What  is  the  said  power! 
The  power  of  refusing  or  postponing  the 
application  of  remedies  within  the  juris- 
diction of  the  Court — ''And  that  in  all 


such  cases,  every  question  of  law  and  of 
£Eict  cognizable  in  a  Court  of  common  law 
arising  in  the  said  Court  of  Chancery,  on 
which  the  right  of  any  party  to  any  equit- 
able relief  or  remedy  depends,  and  whether 
ike  title  to  such  relief  or  remedy  be  or 
be  not  incident  to  or  dependent  upon  a 
legal  right  should  be  d^ermined  by  or 
before  ti^e  said  Court  itsell"  The  only 
question  which  can  arise  on  it  is,  what  is 
Uie  meaning  of  the  words  ''  any  equitable 
relief  or  remedy"?  The  previous  part  of 
the  act  has  spoken  of  remedies  within  the 
jurisdiction  of  the  Court  The  word, 
"equitable"  before  the  words  "relief  or 
remedy"  does  not  therefore  apply,  except 
to  cases  where  the  equitable  remedy  de- 
pends on  a  legal  right  The  question 
here  is,  whether  a  creditor  who  comes 
in  under  a  decree  is  not  to  be  considered 
as  seeking  a  remedy  within  the  jurisdic^ 
tion  of  the  Court  What  is  the  position 
of  a  creditor  who  comes  in  under  a  de- 
cree? There  may  be,  on  further  con- 
sideration, a  direction  to  take  a  further 
account  The  plaintiff  may  not  prosecute 
the  suit,  and  the  creditor  who  has  come  in 
may  apply  for  leave  to  prosecute  it  He 
must  be  considered  as  a  party  who,  when 
he  comes  in,  is  seeking  a  remedy  under  the 
jurisdiction  of  the  Court  That  this  was 
the  intention  of  the  act  is  made  more  plain 
by  the  4rth  section,  which  applies  to  the 
case  of  parties  coming  to  a  Court  of  equity 
on  a  purely  legal  title.  There  is  no  doubt 
that  if  a  creditor  filed  a  bill  for  adminis- 
tration, it  would  be  the  bounden  duty  of 
the  Court  to  decide  whether  that  purely 
legal  debt  on  which  the  suit  was  founded, 
was  or  was  not  a  valid  debt ;  and  it  is  diffi- 
cult to  say  that  it  was  intended  that  a 
creditor  suing  on  a  purely  legal  debt  should 
have  the  right  to  say  that  the  Court  should 
determine  every  question  connected  with 
the  validity  of  that  debt,  while,  when  an- 
other creditor  comes  in  under  the  decree  on 
another  purely  legal  right,  the  Court  should 
have  the  right  to  insist  on  his  going  to  law. 
I  think  we  are,  under  the  act  of  parliament, 
bound  to  determine  the  validity  or  non^ 
validity  of  the  debt,  and  I  agree  with  the 
Lord  Justice  Knight  Bruce,  that  the  par- 
ties are  entitled  to  have  time  to  produce 
further  evidence. 
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'  Ex  parte  ourbib  autd 

LoEDsJDenca.  ^""^^^  •^    ^^   ™« 

Nov.  7,8,  13,23.1    ^^^      northern 

'     *        '  AND   MIDLAND   C50AL 

COMPANY  (lIMITRD). 

Joint-Stock  Contpany^ — Winding  up — 
CowtrtbHtory — Directors — Paid^p  Shares, 

Shares  in  a  projected  company ^  with 
limited  liability,  were  allotted  in  payment 
of  the  purchase-money  of  property  on 
which  the  intended  company  was  about  to 
carry  on  its  bnsinesSy  and  were  accepted 
and  treated  by  the  vendor  of  such  pro- 
perty as  paid-up  shares,  and  he  after- 
wards trans/erred  to  each  of  the  directors  of 
the  company  100  of  them.  One  of  the  Com- 
missioners of  Bankruptcy  in  winding  up  the 
company  placed  the  names  of  each  of  these 
directors  on  the  list  of  contributorieSf  and 
made  a  call  upon  them.  On  appeal,  it  was 
hdd,  that  cu  the  shares  had  been  allotted 
to  a  stranger  as  paid-up  shares,  they  must 
be  90  considered,  and  the  director^  names  be 
removed  from  the  list  in  respect  to  them. 

The  directors  of  the  company  made  an 
order  awarding  fees  to  those  of  their  body 
who  should  attend  their  board-meetings,  and 
afterwards  allotted  shares  to  those  members 
who  attended,  according  to  the  number  of  their 
attendances,  which  shares  they  deemed  to  be 
fully  paidrup  shares;  and,  on  appeal,  it  was 
held,  that  the  Court  had  no  power  to  alter 
the  agreement  which  had  been  come  to,  and 
that  the  shares  having  been  issued  as  paid- 
up  Glares  mutt  be  so  treated. 

lih^  was  an  appeal  from  a  deciflion  of 
Mr.  Commissioner  Qoulbum,  who,  in  the 
IHt>c6eding8  of  the  winding  up  of  the  above- 
named  company,  had  pkced  the  names  of 
the  appellants  on  the  list  of  contributories, 
and  had  made  an  order  for  a  call  of  3/.  per 
share  upon  them. 

The  appeal  was  presented,  by  Capt 
Carrie,  and  Messrs.  Hacker,  Longcluse, 
^tzpatrick  and  Parker,  five  of  the  seven 
sabecribers  to  the  articles  and  memorandum 
of  association  of  the  company,  who  had 
been  placed  upon  the  list  of  contributories 
and  ordered  to  pay  3/.  per  share  on  the  shares 
after  mentioned,  viz.,  Currie  on  8  shares, 
which,  with  13  taken  by  him  (and  respec- 
tively transferred  to  persons  named  Morris, 
Whitaker  and  Waller),  made  up  21,  the 
New  Sbkiss,  S2.— CBAva 


number  subscribed  for  by  him  under  the 
memorandum,  and  Hacker,  Longcluse, 
Fitzpatrick  and  Parker  for  21,  under  the 
same  circumstances.  The  five  appellants 
were  also  placed  upon  the  list  and  ordered 
to  pay  as  follows — Currie  on  26  shares, 
Longcluse  24,  Hacker  9,  Fitzpatrick  11, 
and  Parker  13,  respectively  appropriated 
to  themselves  as  free  or  paid-up  ^ares,  and 
sought  to  be  deducted  from  the  21  sub- 
scribed for,  as  payment  or  remuneration  for 
their  attendances  as  directors  at  meetings. 
They  were  also  placed  on  the  list  and  ordered 
to  pay  on  100  shares  each  taken  by  them 
from  Mr.  George  Butcher.  The  sixteen 
months'  history  of  the  company  was  this. 
It  was  registered  on  the  31st  of  August 
1860,  and  the  petition  for  winding  it  up 
was  presented  in  December  1861.  The 
memorandum  of  association  was  signed  by 
the  appellants  each  for  21  shares.  The 
assets  of  the  company  in  December  1861, 
besides  the  plant  tfec.  of  the  business,  con- 
sisted of  18^  at  their  bankers',  and  no  more. 
By  the  articles  of  association  every  director 
was  required  to  hold  100  shares  in  the 
company.  The  directors,  the  appellants, 
did  not  take  or  pay  on  any  shares,  except 
as  to  Capt  Currie,  who  alleged  he  took  13, 
which  he  claimed  to  be  entitled  to  set  off 
against  the  21  for  which  he  signed  the 
memorandum.  In  January  1861  the  appel- 
lants, in  the  name  of  the  company,  entered 
into  an  agreement  with  a  Mr.  Butcher  for 
the  purchase  of  a  coal  business  carried  on 
by  him,  with  the  plant  and  effects  thereof 
for  8,500/.,  3,000/.  to  be  paid  in  money 
and  5,500/.  in  1,100  shares  of  5/.  each  fully 
paid  up.  This  agreement  was  authorized 
by  the  articles  of  association.  The  appel- 
lants paid  to  Mr.  Butcher  a  sum  of  500/. 
on  account  of  the  purchase,  and  Mr.  Butcher 
gave  to  the  appellants,  and  transferred  to 
them,  100  shares  each  of  his  fully  paid-up 
shares,  and  the  appellants  were  duly  entered 
on  the  register  of  shareholders  for  those 
shares.  In  the  same  month  of  January 
1861  the  appellants  passed  a  resolution  at 
a  board  of  directors  that  each  of  them 
should  be  entitled  to  one  guinea  for  every 
attendance.  They  drew  cheques  on  the 
bankers  of  the  company  for  these  fees,  and 
took  shares  in  the  company  to  the  amount, 
and  paid  in  to  the  company's  bankers  the 
amount  they  had  so  received  for  fees.  Only 
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720  shares  in  the  company  were  subscribed 
for,  and  2/.  per  share  paid  on  theuL  This 
money  was  spent,  and  the  company  not 
being  in  a  position  to  complete  their  agree- 
ment with  Butcher,  the  agreement  was 
forfeited  according  to  a  dause  in  it,  and 
Butcher  retained  possession  of  all  that  had 
been  sold  to  the  company,  and  which  it 
i^peared  from  the  judgment  of  the  learned  . 
Commissioner  was  subsequently  sold  under 
Butcher's  bankruptcy,  as  his  property,  for 
about  400/.  or  500L  The  company  was  then 
ordered  to  be  wound  up,  and  the  appellants 
were  placed  on  the  list  for  the  100  shares 
received  from  Butcher,  the  21  shares  for 
which  they  had  signed  the  memorandum, 
and  also  for  the  shares  taken  in  respect 
of  their  fees,  there  being  no  authority  in 
thq  articles  for  the  payment  of  any  remu- 
neration to  the  directors.  An  order  for  a 
call  of  3L  per  share  was,  on  the  12th  of 
July  last,  made  by  the  learned  Commis- 
sioner on  all  the  contributories,  including 
the  appeUants,  which  order  was  the  subject 
of  the  present  appeal. 

Mr,  Danid  and  Mr,  Hardy ^  in  support 
of  the  appeal,  contended  that,  as  to  the  1 00 
shares,  they  were  free  shares,  upon  which, 
according  to  the  articles,  no  cidl  could  be 
made,  and  that  they  were  only  accepted  as 
free  shares,  and,  if  the  appellants  were  con- 
tributories in  respect  of  those  shares,  it 
could  only  be  upon  the  terms  of  being  dis- 
charged from  cflJls;  that,  as  to  the  twenty- 
one  shares,  they  had,  in  fact,  by  means  of 
the  shares  accepted  by  them  in  payment  of 
their  fees  more  than  exhausted  that  number, 
and  that^  at  all  events,  if  they  were  to  be 
liable  upon  the  twenty-one  shares,  they  were 
not  so  in  respect  of  the  shares  taken  for 
their  fees,  as  they  were  fiilly  paid-up  shares, 
upon  which  no  call  could  be  made. 

Mr,  Bacon  and  Mr,  Boxburghy  for  the 
official  liquidator,  supported  the  Commis- 
sioner's order,  and  ai^ed  that  as  to  the 
100  shares  taken  frt)m  Butcher,  that  was 
a  dear  fraud  and  breach  of  trust  They 
affected  to  give  Butcher  5,500/.  in  paid-up 
shares,  whereas,  in  truth  and  in  fact,  3,500/. 
they  kept  themselves,  taking  100  shares 
each  to  qualify  them;  that  calling  them 
paid-up  shares  was  a  mere  sham,  as  nothing 
had  ever  been  paid  upon  them;  and  that, 
even  treating  them  as  paid  up,  they  were 
trustees  for  tiie  shareholders  to  the  extent 


said  to  be  paid  up,  and  remained  the  owners 
of  the  shares  denuded  of  any  payment,  and, 
consequently,  liable  to  the  cidl.  As  to  the 
shares  taken  for  their  fees,  there  was  no 
authority  for  any  payment;  they  took  those 
shares  and  paid  for  them  with  the  com- 
pany's money,  which  was  in  effect  no  pay- 
ment; and  to  say  that  they  could  repuc&ate 
the  shares  unless  they  could  have  Uiem  as 
paid-up  shares  would  be  to  countenance  a 
course  of  proceeding  which  this  Court  would 
never  uphold.  They  accepted  those  shares 
as  well  as  the  100,  and  were  registered  as 
the  owners  of  them.  As  to  the  twenty-one, 
the  case  was  too  plain  for  argument,  the 
only  question  being  whether  they  could  set 
off  the  shares  taken  for  fees  against  them ; 
which,  for  the  above  reasons,  it  was  con- 
tended they  could  not 

Mr,  Daniel  was  heard  in  reply. 

LoBD  Justice  Turner  (Nov.  13). — 
This  case  has  been  ai^gued  before  us  so 
recently,  that  it  is  unnecessary  to  recapitu- 
late the  &cts  at  length.  There  are  in  it 
three  points  to  be  considered :  the  firsts  as 
to  the  100  shares  held  by  the  directors ;  the 
second,  as  to  the  shares  taken  by  them  in 
lieu  of  fees;  and  the  third,  the  question  of 
those  shares  for  which  the  directors  sub- 
scribed the  memorandum  of  association. 
With  respect  to  the  100  shares,  I  am  of 
opinion — subject,  however,  to  any  further 
argument  which  may  be  addressed  to  the 
Court — that  the  appellants  are  not  liable 
to  be  called  on  to  contribute;  contribution 
must  be  made  according  to  the  liability  of 
the  parties  at  law  or  in  equity.  Those  shares 
have  not  been  issued  to  the  directors,  but 
have  been  allotted  to  Butcher  as  piurt  of 
the  agreement  with  him,  as  paid-up  shares. 
That  agreement  with  Butcher  was  either 
valid  or  invalid.  U  the  agreement  was 
valid,  then  neither  Butcher  himself  nor  any 
alienee  frt)m  him  can  be  called  upon  to  con- 
tribute in  respect  of  those  shares.  But  i^ 
on  the  other  hand,  that  agreement  is  invalid, 
the  transaction  must  be  disregarded  alto- 
gether. For  it  would  not  be  possible  for  a 
Court  of  law  or  of  equity  to  alter  the  terms 
of  the  agreement  itseli^  and  to  treat  as 
shares  not  paid  up,  shares  which  had  been 
issued  expressly  as  paid  up.  Fraud,  if 
established,  would  warrant  the  Court  in 
treating  the  transaction  as  void,  and  setting 
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it  altogether  aside;  but  there  can  be  no 
ground  for  substituting  such  terms  for  those 
which  were  actually  employed.  Then,  with 
respect  to  the  shares  taken  in  lieu  of  atten- 
dance fees  by  the  directors,  I  am  again  of 
opinion  that  the  directors  cannot  be  called 
upon  to  contribute.  These  also  were  taken 
as  paid-up  shares,  and  the  same  principle 
which  applies  to  the  100  shares  will  apply 
to  them  alsa  The  transaction  tnight  have 
been  in  itself  void,  and  if  so  it  might  have 
be^i  wholly  set  aside,  but  it  cannot  be 
altered  or  varied  in  its  terms.  It  has  been 
argued  for  the  appellants  that  these  shares 
taken  by  the  directors  for  attendance  fees, 
mi^t  be  taken  to  be  part  of  the  shares  for 
wMch  they  had  subscribed  the  articles  of 
association ;  but  with  this  argument,  seem- 
ing to  me  as  it  does  to  be  a  mere  evasion, 
I  cannot  agree.  As  to  the  third  question, 
I  am  of  opinion  that  the  appellants  must 
be  held  liable  for  the  twenty-one  shares  sub- 
scribed for  by  them  under  thearticles  of  asso- 
ciation, subject,  however,  as  to  those  taken 
by  Ci^  Currie  to  his  discharge  with  re- 
spect to  such  of  them  as  have  been  trans- 
ferred by  him,  which  may  be  absolute  as 
regards  some  of  them,  and  contingent  only 
as  r^ards  others.  The  case  is  thus  en- 
tirely disposed  o^  so  fu>  as  it  has  been 
argued  bdbre  the  Court ;  but  on  looking 
through  the  papers  sent  up  to  me,  I  find 
that,  at  a  meeting  held  on  the  10th  of 
August  1 860,  at  which  these  parties,  or  some 
of  them,  were  present,  a  resolution  had  been 
adopted  whidi  was  thus  stated  on  the 
minutes:  "Present — Mr.  Longcluse,  Mr. 
Parka-,  Capt  Currie,  Mr.  Fitzpatrick,  Mr. 
Hacker,  Mr.  Pattison,  Mr.  Rodiussen,  Mr. 
Butcher.  Resolved,  that  a  company  be 
inccHporated  to  carry  out  the  undertaking 
as  detailed  in  the  prospectus.  Each  of  the 
gentlemen  present  agreed  to  hold  100  shares 
in  ihe  company,  and  also  to  execute  the 
articles  and  memorandum  of  association 
when  ready,  and  to  act  as  directors  of  the 
company.  (Signed)  M.  J.  Currie.*'  Now, 
nothing  has  been  said  in  the  course  of  the 
arguments  as  to  the  effect  of  this  resolution. 
It  may,  however,  admit  of  argument  whe- 
ther the  resolution  ought  not  to  affect  the 
decision  of  the  Court  as  to  the  100  shares, 
either  on  the  ground  that  those  shares, 
thou^  nominally  paid  up,  ought  to  be 
treated  as  not  paid  ^ip,  or  on  the  ground 


that  the  above  resolution,  by  the  acceptance 
of  the  shares,  would  distinguish  this  case 
from  that  of  The  Marquis  of  Abercom  (1), 
and  so  make  the  appellants  liable  upon 
them.  On  either  of  these  points,  we  shall 
be  ready  to  hear  further  arguments. 
Lord  Justice  Knight  Bbuc£  concurred 

On  the  23rd  of  November,  on  referring 
to  the  following  resolution — '^  Resolved,  that 
a  company  be  incorporated  to  carry  out  the 
undertaking  as  detailed  in  the  prospectus; 
each  of  the  gentlemen  present  agreed  to 
hold  100  shares  in  the  company,  and  also 
to  execute  the  articles  and  memorandum  of 
association  when  ready,  and  to  act  as  direc- 
tors of  the  company** — 

Mr.  RojE^urgh,  on  this  point,  argued  that 
the  case  differed  wholly  from  that  of  Lard 
Aher corny  inasmuch  as  his  Lordship  never 
acted  as  a  director,  and  never  took  or  in- 
tended to  take  any  shares  in  the  company; 
while  in  this  case  Uie  directors,  by  the  above 
resolution,  took  the  shares  as  a  qualification, 
and  acted  from  the  beginning  to  the  end  of 
the  company. 

Mr.  Ikiniel  (with  Mr,  Hardy)  was  heard 
in  opposition. 

Their  Lobdships  thereupon  discharged 
the  order  as  to  the  directors*  fee  shines, 
and  referred  the  matter  back  to  the  Com- 
missioner as  to  the  100  shares,  and  retained 
the  order  as  to  the  twenty-one  shares  (2). 


(1)  81  Law  J.  Bep.  (k.s.)  Chanc.  828. 

(2)  The  Commissioner,  in  giving  judement^whidi 
he  pronounced  on  the  12th  of  July,  said  that  thm 
was  no  doubt  that  the  present  appeUants  were  con- 
tributories  for  the  twenty -one  shares  for  which  they 
had  signed  the  memorandum  of  association,  which 
was  quite  according  to  the  form  prescribed  in  the 
schedule  to  the  Joint-Stock  Companies  Act,  1856. 
It  was  dear  that,  as  to  the  100  snares  accepted  by 
each  of  them  from  Butcher,  they  ought  to  be  placed 
upon  the  list.  It  was  not  necessary  to  consider 
whether  these  were  paid-up  shares  or  not ;  there 
were  cases  which  shewed  that  persona  who  held 
paid-up  shares  might  be  placed  upon  the  list, 
althoi^fh  it  might  be  contended  that  they  could 
not  be  liable  for  calls — Ex  parte  Jcn€9  (8).  His 
Honour  thought,  looking  to  the  memorandum 
of  association,  which  prohibited  directors  from 
being  concerned  with,  or  participating  in,  the 
profits  of  any  contract  entered  into  on  behiJf 
of  the  company,  that  there  could  be  no  doubt 
that  this  was  a  corrupt  agreement  with  Butcher; 

(3)  27  Law  J.  Bep.  (n.s.)  Chano.  ^QQ. 
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Wood,  V.C.  1  THE    bedfobd     and    cam- 

NOV.  7,  8;     >    BRIDGE  RAILWAY  company 
Dec.  5.       j     V.  STANLEY. 

Railway  Company  —  Specific  Perform- 
ance— Contract  with  PromMers — Mutuality, 

An  agreem^enty  hy  a  landoumery  with  the 
proTnoters  of  a  raUufay  company,  thai  in  the 
event  of  their  obtaining  an  act  of  parliament 
he  will  sell  them  such  land  as  they  require 
at  a  fixed  rate,  is  binding  upon  him,  although 
the  company  has  no  existence  at  the  time  of 
the  contract;  and  it  is  no  objection  on  the 
ground  of  vfant  of  mutuality  that  the  comr 
pany  are  not  bound  to  take  the  land. 

If  however,  the  company  exercise  their 
compulsory  powers,  and  take  proceedings 
under  the  sections  in  the  Lands  Clauses  Con- 
solidation  Act  relating  to  the  purchase  of 
lands  othervnse  than  by  agreemeid,  they 
cannot  afterwards  enforce  the  agreem^ent. 

This  bill  was  filed,  by  the  Bedford  and 
Cambridge  Railway  Company,  and  two  of 
the  promoters  of  the  company,  for  specific 
performance  of  an  agreement  entered  into 
by  a  landowner  with  the  agent  of  the  pro- 
moters before  the  formation  of  the  company, 
by  which  he  agreed  that  in  the  event  of 
the  company  obtaining  an  act  of  parliament, 
he  woidd  sell  them  such  land  as  might  be 
required  at  the  rate  of  thirty  years'  pur- 
chase upon  the  annual  rental 

The  bill  stated  that  in  the  year  1858 
William  Henry  Whitbread  and  William 
Ekin  associated  themselves  together  for  the 
purpose  of  applying  to  parliament  for  an 
act  incorporating  the  Bedford,  Potton  and 
Cambridge  Railway  Company,  the  proposed 
line  of  which  would  pass  over  certain  lands 

for  they,  being  by  their  position  trastees  for  the 
company,  had  taken  upon  themselves  to  re- 
ceive back  these  shares  from  him.  In  respect  of 
those  shares,  then,  they  must  be  included  as  con- 
tributories.  Lastly,  as  to  the  fees ;  there  was  no 
authoritv  in  the  articles  of  association  to  allow  any 
fees  to  directors.  They  had,  therefore,  no  right  to 
take  any  shares  as  the  equivalent  of  fees,  and  as 
they  had  chosen  to  do  so,  they  must  be  made  liable 
for  them,  and  made  liable  for  them  as  unpaid 
shares.  His  conclusion,  therefore,  was  this  :  that 
each  of  the  present  appellants  who  had  signed  the 
memorandum  would  be  entered  on  the  list  as  a 
contributory  for  121  shares,  with  so  many  more  as 
each  of  them  had  accepted  on  account  of  his  fees 
as  a  director. 


in  the  parish  of  Long  Stow,  in  Cambridge- 
shire, of  which  the  defendant  Sidney  Stanley 
was  the  owner  in  fee ;  and  the  defendant 
and  other  landowners,  being  desirous  of 
having  the  railway  made,  entered  into  and 
signed  the  following  agreement  with  Mr. 
Trethewy  as  the  agent  for  the  proposed 
company : 

"We,  the  undersigned,  being  desirous 
to  obtain  railway  communication  between 
Bedford  and  Cambridge,  hereby  agree  with 
Heniy  Trethewy,  as  agent  for  the  Bedford 
and  Cambridge  Railway  Company,  that  in 
the  event  of  an  act  being  passed  in  the 
sessions  of  1859  or  of  1860  to  enable  the 
making  of  a  railway  from  Bedford  to  Cam- 
bridge, we  will  sell,  each  one  respectively, 
such  land  as  may  be  required  from  us  for 
its  construction,  at  the  rate  of  thirty  years' 
purchase  upon  the  annual  rental,  including 
all  compensation  of  every  kind,  excepting 
tenants*  compensation.  We  further  agree 
to  adjust  the  accommodation  works  neces- 
sary for  our  estates  on  the  most  moderate 
scale,  in  order  in  every  way  possible  to 
assist  the  promoters  of  the  undertaking  in 
carrying  it  into  eflfect" 

In  consideration,  and  on  the  faith  of  this 
undertaking,  the  plaintiffs  Whitbread  and 
Ekin  incurried  considerable  expense  in  pre- 
paring parliamentary  plans,  &c,,  and  they 
introduced  a  bill  into  parliament  in  the 
session  of  1859;  but  it  was  strongly  op- 
posed by  the  Eastern  Counties  Railway 
Company,  and  rejected.  In  the  session  of 
1860,  however,  the  application  to  parlia- 
ment was  renewed;  but,  in  order  to  meet 
the  objections  that  had  been  made  to  the 
line  of  railway  on  the  previous  application, 
the  course  of  parts  of  the  proposed  line, 
and,  amongst  others,  of  that  part  which 
passed  through  the  defendants*  lands,  was 
slightly  altered  The  defendant  was  served 
with  the  usual  notice  of  the  proposed  alter- 
ation, and  he  assented  thereto,  and  executed 
the  subscription  contract  on  the  renewed 
application,  and  ultimately  the  bill  received 
the  royal  assent  on  the  6th  of  August  1860. 
The  subscription  contract  recited,  amongst 
other  things,  that  the  then  proposed  appli- 
cation to  parliament  was,  in  effect,  a  renewal 
of  the  former  application  for  the  Bedford, 
Potton  and  Cambridge  Railway. 

On  the  2nd  of  May  1861  the  company, 
in  pursuance  of  the  18th  section  of  the 
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Lands  Clauses  Act,  caused  the  defendant 
to  be  served  with  a  notice,  dated  the  30th 
of  Apnl,  of  their  intention  to  purchase  and 
take  for  the  purposes  of  their  act  certain 
pieces  of  land  therein  described,  and  which 
by  the  act  they  were  empowered  to 
t^e,  demanding  firom  him  a  statement  in 
writing  of  the  particulars  of  his  estate  and 
interest  therein,  and  of  his  claims  in  respect 
thereof;  and  on  the  4th  of  June  following 
tiiey  caused  him  to  be  served  with  another 
notice,  that  having  adopted  the  agreement 
entered  into  by  him  with  Mr.  Trethewy 
they  were  willing  to  purchase  the  lands 
described  in  the  former  notice  on  the  terms 
of  that  agreement. 

The  d^endant,  however,  declined  to  treat 
on  the  footing  of  this  agreement,  and  caused 
the  company  to  be  served  with  a  coimter- 
notice,  ^ferring  to  the  notice  of  the  30th 
of  April,  and  appointing  an  arbitrator  to 
tareat  on  his  behalf  in  the  manner  pointed 
out  by  the  Lands  Clauses  Consolidation 
Act,  1845. 

The  bill  was  thereupon  filed  on  the  20th 
of  July  by  the  company,  joining  Messrs. 
Whitbread  and  Ekin  as  co-plaintifEs,  for 
specific  performance  of  the  agreement  of 
October  1868,  and  to  restrain  the  defendant 
from  proceeding  under  his  notice  or  taking 
any  other  proceedings  under  the  Lands 
Clauses  Act  for  determining  the  amoimt  of 
purchase-money  and  compensation. 

On  the  22nd  of  Jidy  the  company  caused 
the  defendant  to  be  served  with  a  notice 
that^  subject  to  their  right  to  insist  on  spe- 
cific performance  of  their  agreement,  they 
had  appointed  an  arbitrator  under  the  23rd 
section  of  the  Lands  Clauses  Act ;  and  in 
September  following,  having  caused  the 
land  to  be  valued,  and  delivered  a  bond 
pursuant  to  the  85th  section  of  the  act, 
they  entered  into  and  took  possession  of 
the  lands  described  in  the  notice  of  the 
30th  of  April 

The  defendant,  by  his  answer,  insisted 
upon  the  variation  in  the  line  as  having 
rendered  the  agreement  inapplicable.  He 
also  objected  that  it  was  void  for  want  of 
mutuality,  and  that  the  giving  the  notice 
of  the  30th  of  April,  and  the  joining  in  the 
arbitration,  and  in  particular  the  giving  of 
the  bond  amounted  to  an  abandonment 
of  the  agreement,  if  it  were  not  other- 
wise void. 


Mr,  EoUy  Sir  Hugh  CairM  and  Mr, 
8peedy  for  the  plaintiffs. 

Mr,  W,  M,  Jarrus  and  Mr,  Bovilly  for 
the  defendant,  relied  upon  the  grounds  of 
defence  stated  in  the  answer.  They  also 
contended  that  no  contract  could  be  entered 
into  with  a  company  which  was  not  in  ex- 
istence at  the  time ;  and  that  if  any  agree- 
ment had  been  entered  into  it  was  entirely 
superseded  by  the  act;  and  the  provisions 
of  the  agreement  not  having  been  inserted 
in  the  act,  it  must  be  considered  as  waived. 
Mr,  Rolt  replied. 

The  following  authorities  were  cited  : 
Hawkes  v.  the  Eastern  Counties  Rail- 
way Company,  1  De  Gkx,  M.  <fe  G. 
737;  s.  c.  5  H.L.  Cas.  331 ;  20  Law 
J.  Rep.  (N.a)  Chanc.  243;  22  Ibid. 
77;  24  Ibid.  60L 
TJie  Caledonian  and   Dymihartonshire 
Railway  Company  v.  the  Magistrates 
of  Helen^mrghy  2  Macq.   H.L.  Cas. 
391. 
Stuart  Y,  the  London  and  NorthrWestem 
RailuHiy  Company y  1  De  Gex,  M.  <fe  G. 
721;    S.C   21  Law  J.    Rep.    (n.s.) 
Chanc.  450. 
Webb  V.  the  Direct  London  and  Ports- 
mouth Railway   Company,    9  Hare, 
129;  s. c  1  De  Gex,  M.  &  G.  521 ; 

20  Law  J.  Rep.   (n.s.)  Chanc.  566  ; 

21  Ibid.  337. 

Chesterman  v.  Mann,  9  Hare,  206 ;  s.  c 

22  Law  J.  Rep.  (n.s.)  Chanc.  151. 
Edwards  v.  the  Grand  Junction  Rail- 

way  Company,  1  Myl.  &  Cr  650; 
s.  c  1  Rail.  Cas.  173;  6  Law  J.  Rep. 
(n.s.)  Chanc.  47. 

Lord  Petre  v.  the  Eastern  Counties  Rail- 
way Company,  1  Rail.  Cas.  462. 

Stone  V.  the  Commercial  Railway  Com- 
pany, 9  Sim.  621. 

The  King  v.  the  Hungerford  Market 
Company,  4  B.  &  Ad.  327. 

Wood,  V.C.  (Dec.  5.) — In  this  case  the 
bill,  which  is  filed,  by  the  Bedford  and 
Cambridge  Railway  Company  and  two 
private  gentlemen,  against  Mr.  Sidney  Stan- 
ley, seeks  the  speciJBc  performance  of  an 
agreement  averred  in  the  bill  to  have  been 
made  between  Mr.  Stanley  and  the  agent 
for  the  promoters  of  the  undertaking  before 
the  formation  of  the  company,  by  which 
Mr.  Stanley  is  alleged  to  have  agreed  to 
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sell  for  the  purposes  of  the  railway  such 
land  as  might  be  wanted  by  the  company 
for  the  pTU*pose8  of  their  act,  as  soon  as  that 
act  should  be  passed,  at  a  fixed  price  of 
thirty  years'  rental  of  the  land. 

The  case  was  extremely  well  argued,  on 
the  part  of  the  defendant,  by  Mr.  James, 
who  suggested  every  possible  difficidty  that 
coidd  be  urged,  and  I  heard  a  remarkably 
able  reply  to  those  difficulties. 

The  first  class  of  difficulties  raised  by 
Mr.  James  was  of  this  description.  He 
said,  first,  that  Trethewy  is  described  as 
agent  for  the  Bedford  and  Cambridge  Rail- 
way  Company,  which  was  not  in  existence 
at  the  time,  and  in  reality,  therefore,  there 
was  nobody  with  whom  any  contract  could 
be  entered  into  by  the  parties  signing  that 
agreement;  that  the  plaintifis  had  felt 
that  difficulty,  and  had  therefore  joined  Mr. 
Whitbread  and  Mr.  Ekin,  as  being  two  of 
the  promoters  of  the  intended  company; 
and  yet  Trethewy  is  not  described  as  acting 
on  their  behalf  in  the  form  of  agreement. 
It  was  further  urged,  that  even  if  it  were 
possible  to  consider  it  an  agreement  with 
the  future  body  when  it  should  be  incor- 
porated, such  agreement,  according  to  the 
recent  dicta  in  the  House  of  Lords  on  the 
subject,  could  not  be  considered  as  binding 
on  the  railway  company  when  it  shoidd  be 
incorporated.  It  was  further  said,  that  this 
agreement  would  be  void  in  respect  of  there 
being  no  mutuality  in  it  It  was  further 
said,  that  there  was  no  consideration  for 
the  agreement  passing  from  any  persons 
who  might  be  considered  the  other  parties 
to  the  contract  with  Stanley.  It  was  further 
said,  that  it  was  too  vague  in  its  terms,  and 
especially  vague  in  the  form  of  construction 
contended  for  by  the  plaintiffs,  namely, 
that  even  when  a  change  in  the  intended 
line  had  taken  place,  this  agreement  was 
to  extend  to  the  next  session ;  and  it  was 
said,  finally,  that  it  was  intended  evi- 
dently as  a  mere  guide  to  the  assessment  of 
compensation,  for  the  assistance  of  any 
arbitrator  or  jury  who  should  be  called 
in  to  award  compensation.  That  was  one 
large  sweeping  class  of  objections  which 
were  urged ;  and  I  think  those  objections 
^ere  satisfiskctonly  answered.  In  the  first 
place,  as  r^ards  its  not  being  an  agreement 
on  behalf  of  any  existing  body,  it  is  averred 
in  the  bill,  and  indeed  admitted  by  the 


answer,  that  there  was  an  intended  com- 
pany, (which  was  intended  at  one  time  to 
take  a  name  a  little  different,  but  always 
consisting  of  the  same  persons,)  called  the 
Bedford,  Potton  and  Cambridge  Railway 
Company,  of  which  Mr.  Whitbread  and 
Mr.  Ekin  were  two  of  the  promoters ;  that 
they  had  signed  the  subscription  contract, 
and  had  agreed  to  do  that  which  is  a 
very  serious  thing  to  do,  namely,  to  take 
upon  themselves  the  expense  of  pro- 
curing the  passing  of  a  bill  through  parlia- 
ment, with  all  the  risk  and  consequential 
expense  of  failure.  No  doubt,  when  an  act 
passes,  there  is  always  a  clause  providing 
for  the  payment  of  all  the  expenses  incurred 
in  obtaining  the  act;  but  anybody  who 
undertakes  the  passing  of  an  act  through 
parliament  at  his  own  expense  incurs  a  very 
great  and  serious  responsibility  in  case  of 
the  bill  being  rejected.  It  appears  to  me, 
therefore,  that  when  we  speak  of  the  agent 
for  the  Bedford  and  Cambridge  Railway 
Company,  everybody  knowing  what  was 
the  state  of  circumstances,  he  must  be 
taken  to  be  the  agent  for  that  body  of 
men  who  had  associated  themselves  toge- 
ther for  the  purpose  of  obtaining  tibie 
sanction  of  the  legislature  to  their  un- 
dertaking, and  that  the  agreement  is  made 
by  Stanley  with  that  body  of  men,  through 
Trethewy,  their  agent  Neither  do  I  think 
the  matter  at  all  falls  within  the  observa- 
tions of  the  Lord  Chancellor,  in  The  Cale- 
donian and  DumbarUmshire  Railway  Comn 
pany  v.  ike  MagigtraUs  of  Helenthurghy 
tending  in  some  degree  to  shake  the  judg- 
ment of  Lord  Cottenham  in  Edwards  v.  the 
Grand  Junction  Railway  Company  and 
similar  cases,  in  which  he  held  that  a  com- 
pany, taking  advantage  of  an  agreement 
entered  into  by  the  promoters  before  the 
passing  of  the  act,  would  itself  be  bound  by 
the  agreement  The  case  of  Hawkea  v.  the 
Eastern  Counties  Railway  Company  really 
places  the  thing  in  its  true  light  If  an 
agreement  of  this  description  is  entered 
into  before  the  passing  of  the  act,  which  it 
would  be  competent  to  the  directors  of  the 
company  as  soon  as  the  act  should  be  passed 
to  enter  into,  it  is  known  of  necessity,  from 
the  characterof  acts  of  parliament  governing 
these  matters,  that  those  powers  will  be  in- 
cluded in  the  act. when  it  is  passed ;  and  if 
the  contract  be  beneficial  and  intra  vires  of 
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the  directors  wli^ii  the  act  shall  be  passed, 
thoe  can  be  no  conceivable  reason,  as  it 
appears  to  me,  for  saying  that  parties  are 
not  bonnd  by  an  arrangement  of  that  kind, 
entered  into  by  the  promoters  of  an  intended 
ecMnpanj,  for  the  benefit  of  that  company, 
as  soon  as  the  act  is  obtained  I  compared 
it,  and  I  think  it  is  a  just  comparison,  with 
the  case,  which  very  frequently  occurred 
before  a  Judge  at  chambers,  of  an  agree- 
ment entered  into  by  a  person  desirous  of 
purchasing  or  taking  a  lease  of  an  infant's 
land,  or  the  like,  before  that  very  beneficial 
act  of  Lord  Cranworth's  was  passed,  ena- 
bling the  Court  to  effect  leases  and  sales  of 
settled  estates.  A  person  went  to  the  trus- 
tees of  these  settled  states,  and  said,  '*  U 
you  will  obtain  an  act  of  parliament  at  your 
expense,  enabling  you  to  sell  to  me,  I  agree 
to  give  you  such  a  price."  I  cannot  have 
any  doubt  that  as  soon  as  that  act  is  passed, 
the  person  entering  into  that  agreement 
could  not  possibly  recede  from  it,  or  raise 
any  contest  about  its  being  made  on  behalf 
of  non-existing  persons,  or  in  any  manner 
that  was  not  hiwiul ;  but  that  the  agreement 
would  have  to  be  performed.  I  think  also 
that  the  question  of  consideration  is  disposed 
of  in  the  same  way.  The  consideration  is 
a  very  important  and  valuable  consideration, 
passing  from  the  promoters  of  the  under- 
taking to  the  defendant,  viz.  that  they  incur 
considerable  risk  and  expense  in  the  hope 
of  benefiting  themselves  and  him  by  obtain- 
ing this  act.  It  is  a  consideration  of  veiy 
great  value  to  him,  and  of  which  he  has 
had  the  benefit ;  and  the  company,  in  fact, 
upon  the  passing  of  the  bill,  adopt  the 
agreement  in  that  sense  that  they  pay  the 
consideration  by  the  mere  fact  of  obtaining 
theaet 

Mr.  James,  amongst  his  numerous  objec- 
tions, also  likened  the  case  to  an  agreement 
followed  by  a  deed  between  the  parties,  and 
said  that  when  the  deed  is  executed  the 
agreement  is  at  an  end,  and  if  you  do  not 
find  the  terms  of  the  agreement  embodied 
in  the  deed  you  must  assume  that  the  agree- 
ment is  waived.  I  do  not  think  that  that 
has  any  application  to  a  case  of  this  descrip- 
tion.  It  is  not  necessary,  nor  is  it  cus- 
tomary, to  insert  these  special  agreements 
whidi  are  made  with  landowners  in  acts  of 
parliament  The  question  was  very  much 
discussed  at  one  time  whether  it  was  not 


a  fruud  upon  parliament  not  to  do  so. 
From  the  case  of  The  VauxhaU  Bridge 
Company  v.  Spmcer  (1)  to  that  of  Lord 
Petre  v.  the  Ecutem  Counties  Railtoay 
Company,  it  is  clear  that  it  never  has 
been  the  custom  to  insert  these  special 
agreements  in  the  act;  and  it  appears  to 
me  that  where  an  agreement  is  wholly 
and  entirely  for  the  benefit  of  the  company, 
and  one  which  clearly  the  directors  might 
enter  into  immediately  after  the  passing  of 
the  act,  an  objection  of  that  kind  cannot 
prevail  any  more  than  the  other  objections 
which  were  made  as  to  the  want  of  con- 
sideration and  as  to  the  want  of  con- 
tracting parties.  Then  it  is  said  that  the 
agreement  is  unilateral,  and  could  not  have 
been  enforced  by  the  defendant.  Of  course 
that  is  a  fallacy  which  is  answered  at  once, 
by  considering  what  is  the  character  of 
every  agreement  of  this  kind.  It  is  an 
agreement  by  which  the  person  who  under- 
takes to  enter  into  certain  expenditure  in 
consideration  of  the  other  party  entering 
into  the  agreement,  buys  for  himself  an 
option  of  purchasing  at  a  certain  price.  Of 
course,  in  one  sense,  until  you  exercise  the 
option,  it  is  unilateral,  because  it  does  not 
follow  that  you  will  exercise  the  option ; 
but  it  is  not  unilateral  in  this  sense,  that 
you  have  paid  your  money  and  bought  the 
option,  which  is  what  you  wanted  to  buy. 
So  far  from  being  unilateral,  it  is  an  exe- 
cuted agreement,  of  which  the  considera- 
tion has  been  paid,  and  the  option  only 
remains  to  be  exercised  by  the  person  who 
has  purchased  that  right  for  himself  As 
I  said  before,  although  those  objections 
were  very  fully  and  ably  argued  before  me, 
it  does  not  appear  to  me  that  any  of  them 
ought  to  prevful. 

Then  comes  the  objection  that  the  agree- 
ment is  too  vague.  It  was  urged  that  it 
was  vague,  in  this  sense  more  especially, 
as  illustrated  by  the  claim  of  the  plaintiff, 
namely,  that  under  an  act  to  be  applied  for 
in  the  second  year — ^for  this  agreement 
applies  to  two  years — ^they  were  entitled  to 
vary  the  line  through  the  land  of  the  defen- 
dant, or  of  any  other  persons  parties  to  this 
agreement,  so  as  to  alter  the  position  of 
the  parties.  Now  the  agreement  obviously 
does  not  point  to  any  special  piece  of  land 

(1)  Jao.  64. 


Digitized  by 


Google 


64 


COUKTS  OF  CHANCERY: 


[N.S. 


that  is  to  be  taken.  It  points  to  two  years 
as  the  time  within  which  the  work  is  to  be 
completed.  Of  course,  it  is  well  known  to 
this  gentleman,  as  to  everybody  dealing  with 
matters  of  this  description,  that  if  the  act 
of  parliament  is  not  passed  in  the  first  year, 
that  may  be  for  a  variety  of  reasons,  and 
one  of  tlie  reasons  may  be  that  opposition 
is  made  by  some  particular  landowner  or 
tenant^  and  it  is  desirable  to  avoid  him,  or 
for  other  reasons;  a  change  in  the  line  may 
be  desirable,  and  therefore  they  avoid  tying 
down  the  company  to  any  given  line,  and 
simply  say,  We  will  give  you  such  part  of 
our  land  as  you  may  require  for  the  purposes 
of  your  railway  in  consideration  of  your 
getting  the  railway.  It  might  be  something 
indeed  if  it  did  not  pass  through  the  land 
at  all,  because  you  then  might  possibly  say, 
"  I  expected  more  accommodation  than  the 
railway  provides."  Here  the  railway  does 
pass  through  the  defendant's  land,  but,  he 
says,  in  a  different  and  more  objectionable 
manner  than  before.  It  is  said,  on  the 
part  of  the  defendant,  According  to  yoiur 
argument  you  might  have  carried  your 
railway  straight  through  my  house  under 
any  act  of  parliament  to  be  passed  in  the 
second  year;  but  the  answer  to  such  an 
objection  as  that  is,  at  once,  that  it  woidd 
raise  a  special  case  either  for  you  to  oppose 
the  railway  in  parliament  if  you  supposed 
yourself  tied  down  by  such  an  agreement, 
or  to  give  notice  that  you  would  not  be 
bound  by  such  a  contract,  on  any  special 
hardship  being  shewn  by  something  not 
provided  for.  Undoubtedly  here  it  would 
be  a  very  strong  argument  against  specific 
performance,  and  it  would  be  a  strong  argu- 
ment before  the  legislature  for  exempting 
you  from  the  operation  of  such  an  agreement, 
if  you  had  brought  forward  such  a  case. 
Such  a  circumstance  might  occur,  but  I  do 
not  think  that  is  any  reason  for  saying  that 
the  agreement  cannot  be  performed  where 
the  circumstances  have  not  occurred.  But 
what  has  occurred  is  this:  the  railway 
passes  somewhat  nearer  to  the  defendant's 
bam  than  was  intended  before,  and  one  of 
his  witnesses  thinks  there  is  danger  of  its 
being  burnt;  otherwise  there  is  nothing 
whatever  in  the  least  altering  its  character. 
It  passes  through  agricultural  land  now, 
and  it  passed  through  agricultural  land 
before. 


The  defendant  says,  in  point  of  fact,  he 
did  object,  when  the  bill  fiuled  in  the  first 
year,  to  be  bound  by  the  arrangement,  and 
that  he  stated  his  objection  to  the  persons 
who  came  to  ask  his  name  to  the  subscrip- 
tion contract  in  the  second  year ;  but  this 
is  not  proved:  and  if  it  had  been  proved 
that  the  objection  was  made  to  either  of 
those  persons,  it  does  not  appear  to  me  that 
they  would  have  been  the  proper  persons 
to  bring  home  knowledge  of  the  objection 
to  the  company,  and  the  defendant  could 
not  be  excused  from  performing  the  agree- 
ment after  allowing  representations  to  be 
made  to  parliament,  as  it  seems  to  me  they 
were  in  this  case,  and  allowing  the  expen- 
diture to  go  on,  which  is  the  main  point, 
without  letting  any  one  who  was  incurring 
that  expenditure  know  that  he  would  not 
be  bound  by  the  agreement  All  these 
points  weigh  but  little  with  me. 

The  last  part  of  the  case  is  the  most 
difficult,  and  I  have  given  it  a  great  deal 
of  anxious  consideration.  It  is  this :  if 
this  agreement  is  to  be  treated  as  a 
valid  agreement,  the  mode  of  proceeding 
would  be  to  apply  to  the  defendant  to 
fulfil  it,  and,  if  he  declined,  to  apply  to  the 
Court  to  compel  him;  but  the  service  of 
the  notice  which  was  served  has  occasioned 
me  a  very  great  deal  of  doubt  and  hesita- 
tion in  coming  to  a  conclusion  on  what 
ought  to  be  done  in  the  pres^it  case.  The 
notice  to  treat  is  served  after  this  agreement, 
and  is  clearly  a  process  of  compulsory 
taking  otherwise  than  by  agreement  I  do 
not  rely  on  the  mere  headjug  of  the  mar- 
ginal note  in  the  Lands  Clauses  Act,  but 
Uiere  is  a  set  of  clauses  down  to  the  15th 
section  which  refer  to  taking  land  by  agree- 
ment ;  and  then  there  is  another  set  of 
clauses  as  to  taking  land  otherwise  than  by 
agreement:  and  under  this  latter  set  of 
clauses  the  compulsory  process  originates 
by  serving  just  such  a  notice  as  was  served 
here,  asking  the  defendant  what  he  claimed 
for  compensation  and  for  the  value  of  his 
land.  I  think  the  service  of  that  notice 
was  a  mistake.  I  have  a  strong  impression 
that  the  plaintiffs  did  not  intend  any  such 
operation  as  the  law  would  give  to  that 
instrument  Of  course,  when  that  notice 
is  served  all  the  compulsory  process  is 
immediately  set  in  action,  and  the  defen- 
dant is  entitled  to  say,  one  of  the  first  parts 
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of  your  prayer  is  to  preyent  my  proceeding 
by  arbitration,  whereas  that  is  the  mere 
l^islatiye  sequence  of  the  course  which 
you  have  adopted.  You  have  served  your 
notice,  and  the  sequence  of  that  notice  is 
arbitration  or  a  jury ;  I  was  boimd  to  send 
in  my  daim  within  three  weeks,  and  if  I 
had  not  sent  in  my  claim  before  three 
weeks  had  expired,  you  had  a  right  to  sum- 
mon a  jury ;  and  it  is  not  until  a  month 
after  the  original  notice  was  served  that 
the  company  say,  we  hold  you  bound  by 
your  agreement  Possibly,  if  that  stood 
alone,  it  might  be  got  over,  thou^  I  think 
it  is  difficult ;  but  I  have  considered  it  in 
various  points  of  view,  and  it  appears  to 
me  that  there  is  something  more  tlum  mere 
accid^it  and  mere  error  in  this.  It  is  said 
that  it  was  necessary  to  give  a  notice  for 
the  purpose  of  defining  the  land;  but 
clearly  not  such  a  notice  as  that  A  notice 
defining  the  land  would  simply  have  stated 
what  land  was  wanted,  and  if  that  was  not 
complied  with,  a  bill  should  have  been  filed ; 
but  on  this  notice  being  served  the  defen- 
dant is  entitled  to  say  he  is  under  a  com- 
pulsory course  of  proceeding  by  this  notice ; 
and  so  he  is. 

Another  thing  is  this.  If  there  happened 
to  be  a  bad  title,  it  would  be  a  great  advan- 
tage to  the  company  to  give  this  notice  rather 
than  proceed  by  agreement;  because  I  take 
it  to  be  quite  clear  that,  although  the  defen- 
dant could,  as  owner  in  fee,  make  such  a  con- 
tract as  he  did  enter  into,  he  could  not  if  he 
had  been  tenant  for  life  have  made  that  same 
agreement  anterior  to  the  act  on  behalf  of 
thpse  interested  in  remainder.  I  do  not 
tbiok  that  would  have  been  possible  for 
him  to  do;  because  it  is  one  thing  to  say 
tiiat  the  company  may  derive  a  benefit  on 
beludf  of  its  shareholders  anterior  to  the 
act,  and  that  a  contract  may  be  made  by  a 
person  who  is  a  trustee,  with  them,  as  soon 
as  the  act  is  passed ;  and  another  thing  to 
say  that  anterior  to  the  passing  of  the  act 
any  tenant  for  life  with  a  limited  interest, 
or  with  a  deficient  title  or  the  like,  could 
make  a  contract  which  should  bind  those 
in  remainder.  If,  therefore,  the  company 
found  this  gentleman's  title  fiEdled  when 
they  came  to  discuss  the  question  of  the 
agreement,  then,  of  course,  the  notice  would 
have  been  absolutely  necessary.  They  might 
make  a  new  agreement  with  him  as  tenant 
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for  life,  but  they  could  not  rely  on  the 
agreement  which  had  been  made  before  the 
passing  of  the  act  They  must  either  make 
a  new  agreement  or  serve  a  notice,  and 
serving  the  notice  would  render  it  tmneces- 
sary  to  take  any  such  proceeding.  At  the 
same  time  I  felt  so  strongly,  and  still  feel 
strongly,  that  that  was  not  the  intention  of 
the  company  in  serving  the  notice,  that  I 
was  anxious  in  eveiy  way  to  get  over  this 
difficulty. 

But  then  comes  the  giving  of  the  bond 
I  quite  agree  that  the  bond  saves  all  rights; 
and  if  it  had  rested  merely  on  the  giving 
of  the  bond,  I  should  not  hold  the  bond 
binding  at  alL  But  what  the  company  do 
is  this :  they  avail  themselves  of  the  act, 
and  take  possession  by  virtue  of  that  bond ; 
and  certainly,  upon  reading  the  85th  section, 
I  agree  with  Mr.  James  that  that  mode  of 
proceeding  does  not  apply  to  the  case  of 
agreement  The  mode  of  procedure  by  bond 
is  pointed  out  in  ease  the  promoters  of  the 
undertaking  shall  be  desirous  of  entering 
upon  and  using  any  such  lands  before  an 
agreement  shall  have  been  come  to  —  and 
here  the  promoters  say  the  agreement  has 
been  come  to  —  or  an  awfu*d  made  or 
verdict  given,  <fec.,  thus  clearly  referring  to 
the  two  branches  of  the  act,  and  the  two 
modes  of  carrying  out  the  second  brancL 

Kow,  the  act  really  has  no  applica* 
tion  to  a  case  in  which  an  agreement  has 
actually  been  made,  and  the  parties  are 
intending  to  enforce  their  agreement  It 
appeared  to  me  from  the  first  that  their 
course  would  have  been  to  have  stated  how 
much  land  they  wanted,  and  to  have  insisted 
on  their  right,  and  filed  this  bill  at  once  in 
case  of  refusal,  instead  of  giving  this  notice 
to  treat;  if  they  had  done  that,  it  is  clear 
to  my  mind  that,  acting  on  the  agreement 
and  acting  on  the  bill  filed,  they  would  not 
be  entitled  to  enter  under  the  85th  section 
in  that  summary  manner.  Their  course 
would  have  been  to  apply  to  the  Court  to 
do  what  was  ri^t  between  the  parties  in 
the  event  of  any  difficulty  occurring.  They 
might  have  come  to  the  Court  and  said, 
"there  is  a  gentleman  who  has  entered 
into  an  agreement;  he  has  delayed  us  in 
having  the  land  valued ;  and  we  want  to 
know  the  rental  and  the  proportionate  value 
per  acre  that  we  are  to  pay  for  this  land  at 
thirty  years'  purchase ;  and  therefore  let  us 
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into  possession  on  such  terms  as  the  Court 
may  think  fit,  or  on  the  payment  of  such 
money  into  court  as  the  Court  may  direct." 
I  think  it  was  not  competent  for  them  to 
proceed  as  they  have  done  here,  unfortu- 
nately, in  two  wajrs.  They  have  proceeded 
by  fiUng  their  bill,  and  they  have  proceeded 
under  the  compulsory  powers  of  the  act  by 
giving  this  notice,  which  I  have  been  so 
anxious  to  get  over.  They  not  only  serve 
the  notice,  but  they  follow  it  up  by  acting 
under  the  85th  section,  and  treating  this 
as  land  not  taken  by  agreement,  because 
they  want  to  take  it  before  the  agreement 
is  come  to,  and  before  the  award  is  made 
or  the  verdict  given.  According  to  their 
view,  an  award  or  verdict  coidd  never  have 
been  given.  The  agreement  being  come 
to,  it  is  the  only  thing  that  could  be  applied 
by  them  in  reference  to  this  subject-matter. 
I  felt  very  great  regret  in  the  case,  because 
I  felt  that  the  giving  of  that  notice  was 
a  slip.  I  think  it  is  very  probable  that 
it  was  overlooked  at  the  time  it  was  given; 
but  I  think  the  other  slip  has  been  more 
deliberate;  and  you  cannot  avail  yourself 
of  that  section  of  the  act,  which  is  only 
applicable  (as  it  seems  to  me)  in  the 
case  of  a  party  declining  a  jury,  or  delay 
taking  place  in  the  award  h&ng  made, 
and  at  the  same  time  say,  we  protest 
against  being  boimd  in  consequence  of  that 
act  which  we  have  done,  consisting,  not 
merely  in  giving  the  bond,  but  actuiJly  in 
taking  possession  and  ousting  the  party 
ftcm  his  land,  not  on  a  price  fixed  by  thia 
Court,  but  on  a  security  which  is  ascertained 
by  two  magistrates  in  the  mode  pointed 
out  by  this  act  on  an  er  parte  valuation  by 
tiie  surveyor. 

Under  these  drcumstances,  after  a  great 
deal  of  considenUion  of  the  case,  I  have  felt 
that  it  is  not  competent  to  me  now  to 
enforce  that  agreement,  which  otherwise  I 
think  a  valid  one,  and  I  am  obliged  to  diA- 
miss  the  bill ;  but  regard  being  had  to  the 
defence  which  has  been  made,  on  the  part  of 
this  gentleman,  of  the  waiver  of  this  agree- 
ment, giving  no  notice  to  those  who  were 
principally  concerned,  and  who  were  spend- 
ing their  money  on  the  fcdth  of  it,  and 
taking  an  objection,  except  for  which  ob- 
jection the  case  might  just  as  well  have  been 
argued  on  demurrer  as  on  the  hearing,  I 
thuik  it  is  not  a  case  in  which  I  ought  to 


give  costs.     I  think,  therefore,  I  must  dis- 
miss the  bill,  without  costs. 


'Ex  parte  ootterell,  in 
LoBos  Justices.       ^^  ™«  NATIONAL  assuk- 

j^         «    g        -       ANCE  AND    INVSSTMENT 

^  '    '    *  association  (the  bank 

OP  deposit). 

Joint'Stoch  Company  —  Winding  up  — 
Contrihutory  —  Director's  QuaUficcUion  — 
Creditors'  BepresentcUive — Costs, 

A  company  toas  in  process  of  being  wound 
up.  By  the  deed  of  settlement  of  the  com- 
pany it  was  provided  that  no  person  should 
be  or  continue  a  director  unless  he  was  the 
holder  of  a  particular  amount  of  stock.  The 
company  was  managed  by  a  board  of  direc- 
tors at  the  chief  office  in  Londony  and  by 
boards  in  various  townSj  in  the  latter  of 
which  local  agents  or  deputies^  called  pro- 
vincial directors^  had  conferred  upon  them 
limited  authority,  C,  was  one  of  these  pro- 
vincial directors,  but  held  no  shares  in 
the  company,  and,  on  a  question  of  his 
liability  to  be  placed  upon  the  list  of  con- 
tributaries, — Held,  that  the  clause  requiring 
the  qucUffication  for  directors  did  not  apply 
to  those  who  held  the  office  of  provincial 
directors,  and  that  C.  was  not  liable  to  be 
placed  on  the  list  of  contributories. 

The  creditort^  representative  is  not  as  of 
right  entitled  to  appear  separaiely  on  9uch 
appeal;  and  it  appearing  in  this  ease  that 
he  had  no  interest  distinct  from  the  official 
manager,  the  greater  part  of  his  cotts  were 
disallowed  against  the  estate. 

The  above-mentioned  company  was  in 
course  of  being  wound  up  in  Uie  chambers 
of  the  Master  of  the  Rolls,  and  in  the 
course  of  these  proceedings  the  name  of 
Mr.  Cotterell,  a  provincial  director  at  Bath, 
had  been  included  in  the  list  of  contriba- 
torie8;but  his  Honour  had  directed  it  to  be 
removed.  The  official  manager  thereupon 
appealed,  and  the  credit<«8*  representatiTe, 
though  he  did  not  join  in  the  appeal, 
appeared,  though  the  appeal  itself  was 
sanctioned  by  the  Master  of  the  Rolls. 

For  the  particulars  relating  to  the  Bank 
of  Deposit,  it  will  be  suffident  to  refer  to 
the  cases  of  Mrs,  Daviesand  of  The  Marquis 
of  Abercom,  reported  at  l^igth   31  Lctw 
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Journal  Reports  (N.a)  Chanc  828,  and  to 
slate  that  the  chief  office  of  the  aasodation 
was  established  in  London,  but  that  the 
country  business  was  managed  at  branch 
offices  in  varioua  cities  in  England,  which 
were  placed  onder  the  superintendence  of 
"  proYincial  directors."  One  of  these  offices 
was  in  Bath,  of  which  Mr.  Cotterell  was  the 
provincial  director.  The  deed  of  settlement 
of  the  company,  by  its  45th  clause,  provided 
''that  until  Uie  holding  of  the  ordinary 
general  meeting  in  the  year  1857,  no  per- 
son shall  be  or  continue  a  director  of  the 
association  unless  he  shaU  hold  stock  to 
the  amount  of  100^.  at  least,  or  shall  hold 
a  mutual  policy  or  mutual  policies  to  the 
amount  of  999/."  In  the  case  of  the 
Marquis  of  Abercom,  who  was  a  London 
director  who  had  never  qualified  by  the 
acceptance  of  stock  or  otherwise,  the  Master 
of  the  EoUs  held  that  his  Lordship  must 
be  taken  to  have  had  notice  of  the  quali- 
fieaHon  required  by  the  deed;  and  that  by 
accepting  the  office  of  director  he  had 
ace^ted  the  amount  of  stock  necessary  for 
its  qualification,  and  placed  his  name  on 
the  list  of  contributories.  As  before  stated, 
the  Marquis  appealed,  and  this  dedsion 
was  reversed. 

Yfhea  the  case  of  Mr.  Cotterell  was  ori- 
ginally before  the  Master  of  the  Rolls,  his 
Honour  considered  ^at  the  case  was  simi- 
lar to  that  of  the  Marquis,  though  Mr. 
Cotterell  was  not  a  London,  but  a  {mmncial 
director,  and  that  his  name  must  also  be 
placed  upon  the  list 

After  the  appeal  of  the  Marquis  of  Aber- 
com, the  Master  of  the  Rolls,  considering 
that  the  case  of  the  Marquis  governed  that 
of  Mr.  Cotterell,  ordered  the  name  of  that 
gentleman  to  be  removed.  From  the  latter 
decision  the  official  manager,  at  the  instance 
of  the  creditors'  representative,  and  with 
the  sanction  of  the  Master  of  the  Rolls, 
a{q>ealed. 

Mr,  Selwyn  and  Mr,  Eoxburghy  for  the 
official  manager,  supported  the  appeal. 

Mr.  Baggallay  and  Mr,  Cracknallj  for 
the  creditors'  representative,  appeared  to 
support;  but 

ITie  SoUcitor  General  objected  that,  in 
such  a  case  as  this,  the  creditors'  represen- 
tative was  not  entitled  to  be  hewd,  he 
having  no  interest  separate  from  that  of  the 
official  manager. 


[Lord  Justice  Kkioht  Bruck  (after 
conferring  with  Lord  Justice  Turner) 
said,  that  certainly  the  creditors'  represen- 
tative, as  a  general  rule,  was  not  entitied  to 
be  heard,  but  in  this  case  it  was  desirable; 
but  their  Lordships  begged  that  the  case 
might  not  be  drawn  into  a  precedent  It 
was,  indeed,  desirable  that  expenses  should 
not  be  needlessly  increased;  but  in  the 
present  instance  tiieir  Lordships  considered 
that  the  creditors'  representative  might  be 
heard,  but  it  must  be  expressly  without 
prejudice  to  any  question  of  the  general 
right] 

The  Solicitor  General. — K  that  be  your 
Lordships'  view,  I  withdraw  my  objection. 

Mr.  Baggallay  and  Mr.  Craeknall  then, 
for  the  creditors'  representative,  argued 
that  the  official  manager  represented  the 
shareholders  only,  and. not  the  creditors  of 
the  company,  and  stated  that  no  creditors' 
representativehad  been  appointed  until  after 
the  appeal  in  The  Marquis  of  AherconCs 
case  had  been  decided.  The  effect  of  that 
appointment  was,  that  all  proceedings  by 
creditors  themselves  were  restrained,  and 
therefore  it  was  important  that  their  repre^ 
sentative  should  be  heard. 

The  Solicitor  General  and  Mr.  Hcbhoust, 
for  Mr.  Cotterell,  argued  that  that  gentie^ 
man  was  not  a  director  within  the  meaning 
of  the  act  of  parliament  referred  to  by  the 
appellant;  that  he  was  an  officer  appointed 
by  those  who  were  directors  and  receives 
salary  or  pay,  and  was  removable  by  his 
employers ;  and  that  as  a  provincial  director 
(which  position  alone  he  held)  he  required 
no  qualification  whatever.  It  was  plain, 
therefore,  that  Mr.  Cotterell  was  not  a  con* 
tributory,  and  ought  not  to  be  placed  upon 
the  list 

Mr.  Roxburgh  was  heard  in  reply. 

Lord  Justice  Knight  Bruce  (Nov.  6). 
— It  is  not  material  or  necessary  for  any 
purpose  in  the  present  case  for  the  Court  to 
express  any  opinion  upon  what  has  been  done 
in  the  case  of  Lord  Abercom^  and  I  shall 
therefore  wholly  abstain  from  doing  so. 
It  appears  to  me  plain,  from  the  evidence 
in  the  present  case,  that  this  gentleman, 
Mr.  Cotterell,  is  not  shewn  to  be  a  contii* 
butory,  or  to  have  been  in  such  a  position 
that  he  could  properly  be  placed  upon  the 
list,  unless  he  has  so  acted  as  to  render  it 
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impossible  for  him  justly  to  deny  that  he 
has  been  one  of  the  shareholders  of  the 
company.  The  argument  for  including  his 
name  was  this :  Though  he  was  not  a 
shareholder,  though  he  had  never  intended 
to  become  a  shareholder,  he  hdd  a  situation, 
and  acted  in  a  situation,  in  which  he  could 
not  have  acted  with  propriety  or  legality 
unless  he  was  the  holder  of  stock  to  the 
amoimt  of  100^.  at  least;  therefore,  that  it 
was  not  competent  to  him  to  deny  that  he 
was  a  shareholder  to  that  amount,  and  that, 
consequently,  he  must  be  placed  on  the 
list  in  that  character.  The  validity  of  that 
argument  will,  of  course,  depend  upon  the 
deed  of  settlement;  and  that  deed  provides 
that  directors  should  have  that  particular 
qualification  at  the  least,  and  that  no  one 
should  be  or  continue  a  director  without  it. 
Now,  what  is  the  -meaning  of  the  word 
"  director  "  as  used  there  ?  Looking  at  the 
whole  of  the  deed,  I  think  that  it  clearly 
and  plainly  means  the  London  board  of 
directors,  who  constitute  the  managing 
body,  of  the  association.  It  is  quite  true 
that  the  gentlemen  who  managed  the  local 
afiEairs  of  the  company  at  Bath  and  else- 
where in  the  country  are  allowed  to  call 
themselves,  and  do,  in  fact,  call  themselves, 
"  provincial  directors."  But  that  is  nothing 
more  than  a  name.  To  call  them  so  has 
not  the  effect  of  making  them  anjrthing 
more  than  local  agents,  or  local  deputies, 
with  certain  limited  powers,  who  act  under 
the  orders  of  the  London  board,  and  are 
removable  by  tJie  London  board  at  pleasure. 
I  am  of  opinion  that  whatever  distinctive 
title  they  may  have  been  called  by,  the 
provisions  of  the  deed  do  not  render  any 
qualification  necessary  for  such  a  position. 
The  circumstance  that  they  acted  in  dis- 
charge of  the  duties  of  that  position,  such 
as  it  was,  and  allowed  themselves  to  be 
called,  and  were  called,  provincial  directors, 
does  not  embody  any  representation  that 
they  are  shareholders,  or  that  they  hold 
any  qualification.  It  appears  to  me,  there- 
fore, that  there  la  an  absence  of  any  case 
against  Mr.  Cotterell;  and  whether  the 
grounds  on  which  the  Master  of  the  Rolls 
has  proceeded  to  relieve  him  are  precisely 
those  upon  which  this  Court  is  proceeding, 
or  not,  I  think  that  there  is  no  reasonable 
ground  of  appeal  against  his  Honour's 
decision.     As  his  Honoiu:  has,  from  what- 


ever consideration,  refused  to  place  Mr. 
Cotterell  upon  the  list,  that  refusal  ought 
not  to  be  disturbed,  and  the  appeal  must 
be  dismissed  with  costs. 

Lord  Justice  Turner. — I  concur  in 
the  conclusion  of  my  learned  Brother.  I 
also  am  of  opinion  tiiat  there  is  a  distinc- 
tion between  the  directors  generally  and 
the  provincial  directors;  and  if  so,  there  is 
no  liability  on  the  part  of  Mr.  Cotterell, 
who  is  simply  one  of  the  provincial  direc- 
tors. But  assuming  that  there  was  a 
liability  on  his  part,  that  would  be  a  liabi- 
lity arising  from  a  totally  different  source 
— it  would  arise  from  his  having  made 
representations  by  which  persons  were 
induced  to  trust  their  money  to  this  associ- 
ation. That,  however,  will  not  create  a 
liability  for  the  debts  of  the  company, 
within  the  meaning  of  the  term  "  contri- 
butory" in  the  act  of  parliament;  it  would 
be  an  independent  liability  arising  from  a 
distinct  representation  to  individuals,  and 
would  have  no  relation  to  the  debts  of 
the  company.  Thus,  if  any  person  induced 
another  to  trust  the  association  or  an  indi- 
vidual, he  might  well  render  himsdf  liable 
to  the  person  whom  he  had  thus  induced; 
but  he  would  not  therefore  render  himself 
liable  for  all  the  debts  of  that  association 
or  individual  Neither  up<m  the  act  of 
parliament,  nor  on  the  ground  of  Mr. 
Cotterell's  representations,  nor  on  the  con- 
struction of  the  deed,  can  I  think  there  is 
any  reason  for  this  i^peal,  and  it  must 
therefore  be  dismissed  with  costs. 

Mr,  Baggdllay  then  asked  for  die  costs 
out  of  the  estate,  of  the  creditors'  repre- 
sentative, and  cited — 

In  re  the  Mexican  and  South  American 
Company,  ex  parte  Aston,  4  De  Gex 
&  Jo.  320;  S.C.  26  Beav.  172,  182; 
28  Law  J.  Rep.  (n.s.)  Chanc.  631. 
Ex  parte  Hyam,  in  re  the  Mexican  and 
South  American  Company,  1  De  G^ex, 
F.  &  Jo.  75;  S.C.  29  Law  J.   Rep. 
(n.s.)  Chanc.  243. 
Ex  parte  Bvdd,  in  re  the  Electric  Tele- 
graph Company  of  Ireland,  31  Law 
J.  Rep.  (n.s.)  Chanc.  4;  and 
In  re  the  Sojcon  Life  Assurance  Com^ 
pany,  2  J.  &  H.  408. 
The  costs  of  the  creditors'  representative 
had  been  paid  out  of  the  estate. 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


69 


Lord  Justicb  Tuenkb.  —  There  may 
well  be  cases  in  which  the  interests  of  the 
shareholders  and  of  the  creditors  may  be 
opposed  or  at  variance,  and  then  it  may 
be  proper  that  the  official  manager  and 
the  creditors*  representative  should  appear 
separately;  but  there  seems  no  such  neces- 
sity here.  I  see  no  reason  why  the  credi- 
tors' representative  has  not  joined  in  the 
present  appeal 

Lord  Justice  Knight  Bruce.  —  My 
own  inclination  is  to  direct  that  the 
official  manager  shall  pay  to  Mr.  Cotterell 
his  costs  of  the  appeal,  and  shall  be  allowed 
to  reimburse  himself  out  of  the  estate,  and 
to  retain  thereout  his  own  costs  also.  But 
to  the  creditors'  representative  I  think  that 
only  a  small  definite  sum  could  be  allowed 
out  of  the  estate,  as  I  see  no  reason  why 
he  should  not  have  concurred  in  the 
official  manager^s  appeal  I  am  most  un- 
willing to  increase  unnecessarily  the  costs 
of  winding  up,  which  must  of  course  be 
borne  by  the  contributories,  and  I  suggest 
thai  five  guineas  should  be  allowed  from 
the  estate  towards  the  costs  of  the  creditors' 
representative. 

Lord  Justice  Turner  concurred,  and 
it  was  so  ordered. 


Wood,  V.C. 
Nov.  11. 


THORNTON  V,  M'KBWAN. 


Gftarantie — Advances  beyond  Amount 
guaranteed — Proof  of  Debt  in  Creditors* 
Sttii — Right  of  Ghiarantor  against  Dividend 
after  cofnpiihory  Paymetd  of  Amount  guor 
rnnleed  —  Equitable  Right  not  lost  by  not 
pleading  a  Set-off  to  Action, 

A  surety  gave  to  a  creditor  a  guarantie 
to  the  extent  of  5,000/.,  against  losses  that 
might  (xrise  from  advances  to  be  made  to 
his  principaL  Advances  were  made  to  the 
principal  to  an  amount  considerably  exceed- 
ing 5,000/L,  and  after  his  death  the  creditor 
proved  in  an  administration  suit  for  the 
uhoU  debt,  and  received  dividends  thereon. 
He  afterwards  recovered  the  5,000/.  in  an 
action  against  the  surety.  Upon  a  bill  filed 
by  the  surety, — Held,  that  he  was  entitled  to 
be  paid  such  a  proportion  of  the  past  and 
future  dividends  as  was  received  in  respect 
of  the  5,000/.,   and  that  he  had  not  lost 


his  equity  by  not   pleading    a   setroff  to 
the  action. 

In  1856  the  plaintiff  was  in  treaty  with 
Mr.  Edmund  Smith,  a  contractor  for  public 
works,  for  a  partnership,  and  having  ascer- 
tained from  the  defendant,  who  was  the 
manager  and  one  of  the  registered  public 
officers  of  the  London  and  County  Joint- 
Stock  Banking  Company,  that  the  amount 
of  his  debt  to  them  was  18,000/.,  he, 
in  anticipation  of  the  partnership,  lent  to 
Smith  4,000/.,  and  shortly  afterwards 
signed  and  gave  to  the  defendant  on  behalf 
of  the  bank  the  following  letter : 

"  London,  July  23,  1856. 

"  To  the  London  and  County  Bank, — In 
consideration  of  your  advancing  to  Mr. 
Edmund  Smith  tlie  sum  of  5,000/.  from 
time  to  time  as  he  may  require,  I  hereby 
guarantee  and  hold  you  harmless  from  any 
loss  that  may  arise  to  you  in  consequence 
of  such  advances,  and  this  shall  be  to  you 
a  continuing  guarantie  to  the  extent  of 
5,000/.  James  Thornton." 

Mr.  Smith  died  in  October  1857,  with- 
out any  partnership  having  been  formed 
between  himself  and  the  plaintiff,  and  in 
the  same  month  a  creditois'  suit  (Gray  v. 
Smith)  was  instituted  against  his  executors, 
in  which  the  bank  carried  in  a  claim,  and 
were  admitted  to  prove  for  50,645/.  Os,  6d 
balance  due  to  them,  including  5,000/. 
advanced  upon  the  plaintiff's  guarantie, 
upon  the  whole  of  which  sum  they  received 
dividends  amounting  to  8«.  9d  in  the 
pound. 

In  June  1861  the  defendant,  as  the  pub- 
lic officer  of  the  bank,  commenced  an  action 
against  the  plaintiff  on  his  guarantie,  and 
recovered  judgment  for  5,000/.  and  costs, 
which  he  paid  in  ignorance,  as  he  alleged, 
of  any  dividend  having  been  received.  On 
the  2nd  of  December  1861,  the  plaintiff's 
solicitor  wrote  to  the  solicitor  of  the  bank, 
claiming  the  dividends  paid  and  to  be  paid 
in  respect  of  this  sum,  and  on  the  next  day 
received  the  following  answer :  "  Dear  Sir, 
— ^Your  client  guaranteed  the  London  and 
County  Bank  against  loss  in  respect  of  ad- 
vances to  Edmund  Smith  to  the  extent  of 
5,000/.  After  giving  credit  for  the  divi- 
dends received  upon  their  debt,  the  bank  are 
still  creditors  for  much  more  than  5,000/. 
We  are  at  a  loss  to  apprehend  the  ground 
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of  your  client's  claim,  and  will  appear  for 
the  bank  to  any  process  which  you  may 
think  fit  to  issue." 

The  plaintiff  then  filed  his  bill  against 
the  defendant,  as  the  registered  public 
officer  of  the  banking  company  for  a  decla- 
ration that  he  was  entitled  to  be  paid  by 
them  such  a  proportion  of  the  dividends 
received  and  to  be  received  by  them,  in 
respect  of  their  proof  in  the  suit  of  Gray 
V.  Smith  as  was  or  should  be  received  by 
them  in  respect  of  so  much  of  the  debt 
proved  by  them  against  the  estate  of  Smith 
as  was  guaranteed  by  the  plaiutiif,  with 
interest,  and  for  consequential  relief. 

The  defendant  put  in  a  voluntary  answer, 
submitting  that  the  guarantie  was  a  guaran- 
tie  against  any  loss  which  the  company 
might  incur  in  respect  of  Smith's  account, 
and  that  the  bill  was  filed  too  lata 

Mr,  Giffard  and  Mr.  BagthoADe^  for  the 
plainti£f,  cited 

Ex  parte  Rushforth,  10  Ves.  409. 

Paley  v.  Field,  12  Ibid.  435. 

Bardtvell  v.  Lydall,  7  Bing.  489;  s.  c. 

5  M.  &  r.  327;  9  Law  J.  Rep.  QP. 
148. 

Eaikes  v.  Todd,  8  Ad.  &  E.  846 ;  s.  c 

1  P.  &  D.  138;  8  Law  J.  Rep.  (n.s.) 

Q.B.  35. 
Ex  parte  Holmes,  in  re  Gamer,  Mont. 

<fe  Ch.  301 ;  8.  c.  9  Law  J.  Rep.  (n.s.) 

Chanc.  33. 
Ex  parte  Hope,  in  re  Femandes,  3  M.  D. 

6  De  Gex,  720. 

Davies  v.  StainbanJc,  6  De  Gex,  M.&G. 
679. 
Sir  Hugh  Cairns  and  Mr,  H,  Stevens, 
for  the  defendant,  referred  to  Harrison  v. 
Nettleship(l),  and  contended  that  the  plain- 
tiff ought  to  have  pleaded  a  set-off  to  the 
action  at  law,  when  he  knew  or  ought  to 
have  known  that  dividends  were  being  paid 
out  of  the  estate  and  that,  not  having 
made  use  of  this  defence  at  law,  he  could 
not  now  come  into  equity  to  assert  his  claim. 

Wood,  V.C,  without  hearing  a  reply, 
said  it  was  clear  that  the  guarantie  was  a 
guarantie  for  a  part  of  the  debt  and  a  part 
only,  and  therefore  if  the  persons  holding 
ihe  guarantie  got  their  5,000^  from  the 
surety,  and  afterwards  proved  against  the 

(1)  2  MyL  &  K.  423 ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
Chanc.  26. 


estate  of  the  principal  debtor  for  the  whole 
debt,  and  took  a  dividend  on  the  whole 
debt,  including  that  very  5,000^,  the  surety 
was  entitled  to  the  dividend  on  that  sum, 
— Bardwell  v.  Lydall;  and  if  he  had  this 
right,  he  was  not  precluded  from  asserting 
it  in  equity  because  he  had  not  insisted 
upon  it  by  pleading  a  set-off  at  law — Davies 
V.  Stainbank,  Harrison  v.  Nettleship  only 
shewed  that,  after  a  verdict  at  law,  equi^ 
had  no  jurisdiction  in  casetf  of  account,  un- 
less some  special  grounds  for  its  interference 
could  be  shewn,  and  in  this  case  such 
special  grounds  were  shewn.  There  was  no 
doubt  it  was  the  common  right  of  the 
surety  to  stand  in  the  place  of  tibe  principal 
creditor,  and  to  use  all  the  means  that  the 
principal  creditor  could  avail  himself  of 
for  the  recoveiy  of  his  debt  With  regard 
to  the  future  dividends  he  had  clearly  a 
right  to  file  his  bill,  and  there  would  be  a 
declaration  that  the  plaintiff  was  entitled 
to  stand  in  the  place  of  the  bank  as  regarded 
the  proof  made  by  them  against  the  estate 
of  the  deceased  to  the  extent  of  5,000/., 
and  that  the  bank  ought  to  account  for  and 
pay  the  dividends  received  by  them  on  their 
proof  to  that  amount,  with  interest  at  4/.  per 
cent  &om  the  time  of  the  filing  of  the  bilL 


Stuakt,  Y,C,  )   Be  Goodwin's  settled 

Nov.  17.        )  ESTATES. 

Vendor  and  Purchaser — Sale  by  Court 
— Sub-sale  at  Profit  be/ore  Confirmation  of 
— Practice, 

The  Court  will  not  grant  an  application 
by  a  suh-purcha^er  to  be  substittUed  as  the 
purchaser  of  an  estate  sold  by  public  auction 
under  an  order  of  the  Court,  where  neither 
the  original  purchaser  nor  the  vendor  con- 
sents to  the  application. 

On  the  15th  of  August  1862  Mr.  C.  W. 
Hoffmeister  was  declar^  the  purchaser,  for 
the  sum  of  3,095/.,  of  certain  property 
situate  at  West  Cowes,  Isle  of  Wight, 
which  had  been  put  up  for  sale  by  public 
auction  on  that  day,  pursuant  to  an  order 
of  the  Court,  made  under  the  act  for  the 
leases  and  sales  of  settled  estates. 

On  the  25th  of  the  same  month,  and 
before  the  sale  to  Hoffmeister  was  confirmed 
by  the  chidT  derk,  Hoffmeist^  entered  into 
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an  agreement  with  Capt  Legard  to  sell  to 
him  the  property,  which  he  had  purchased, 
at  an  advance  of  500/.  Thus  Capt.  Legard 
was  to  purchase  the  property  sold  to  Hoff- 
meister,  for  3,595/L 

Upon  considting  their  professional  ad- 
visera,  Mr.  Hoffmeister  and  Capt  Legard 
ascertained  that  if  Capt.  Legard  were  to  be 
substituted  as  purchaser  in  Uie  place  of  Mr. 
Hoffineister,  the  additional  500/.  must  be 
paid  into  court  for  the  benefit  of  the  vendors 
of  the  estate,  inasmuch  as  the  agreement 
between  Mr.  Hoffmeister  and  Capt  Legard 
had  been  made  before  the  sale  was  con- 
firmed. 

UQ46r  these  circumstances,  Mr.  Hoff- 
meister  was  willing  to  give  the  additional 
500Ly  and  to  be  deemed  the  purchaser. 
Ci^.  Legard,  however,  insisted  that  as 
according  to  the  rule  of  the  Court  he  was, 
as  between  himself  and  the  vendors,  bound 
by  his  sub-contract,  he  ought  also  to  have 
the  benefit  of  it,  and  to  be  declared  the 
purchaser  at  the  advanced  price. 

This  was  an  adjourned  summons  on  the 
part  of  Capt  Legard,  that  he  might  be 
substituted  as  the  purdiaser  in  the  place  of 
Mr.  Hoffmeister.  .» 

Mr,  Bacon  and  Mr,  Bobsan^  for  Capt 
L^ard,  contended  that  the  sub-purchaser 
was  absolutely  in  the  position  of  the  origi- 
nal purchaser.  In  this  case  the  sub-contract 
had  been  entered  into  in  ignorance  of  the 
rule  of  the  Court  They  admitted  that  the 
vendors  could  claim  the  advance  of  price, 
but  urged  that  they  were  entitled  to  no- 
thing more ;  and  that  as  between  Mr.  Hoff- 
meister and  Capt  L^ard,  the  former  was 
bound  by  his  agreement 
They  referred  to — 

Righy  V.  Macnamara^  6  Ves.  515. 

Hodder  v.  Ruffm,  Tam.  341. 

Hidroyd  V.  WyaU,  2  ColL  327.J 

2  DanieWs  Practice,  3rd  edit  937. 

Sugden's  Vend,  d:  Pur,  13th  edit  78. 
Mr,  Malins  and  Mr,  Casson,  for  Mr. 
Hoffineister,  contended  that  as  the  agree- 
ment was  made  in  ignorance  of  the  rule  of 
the  Court,  that  any  advanced  price  ob- 
tained upon  a  sub-sale  made  before  the  sale 
was  confirmed  must  be  paid  into  court  for 
the  benefit  of  the  vendors,  he  was  not 
bound  by  the  agreement;  and  that  he  was 
entitled  to  be  d^lared  the  purchaser  at  the 
advanced  price. 


Mr,  Craig  and  Mr,  J.  N,  Higgins,  for 
the  vendors,  asked  for  a  re-sale,  upon  the 
party  now  applying  undertaking  to  bid 
the  advanced  price,  and  paying  the  extra 
costs  to  which  he  had  put  the  vendors. 

Stuabt,  V.C.  said,  that  no  case  had 
been  cited  in  which  a  sub-purchaser  was 
declared  to  be  entitled,  against  the  desire 
of  the  original  purchaser  and  the  vendors, 
to  be  confirmed  absolutely  as  the  purchaser 
of  an  estate  sold  under  the  order  of  the 
Coiut  With  the  consent  of  these  parties, 
no  doubt,  he  might  be  so  treated;  but  here 
Mr.  Hoffmeister  insisted  upon  remaining 
purchaser  at  the  advanced  price,  and  the 
vendors  wanted  the  property  to  be  again 
put  i^  to  sale.  Under  the  circumstances, 
he  considered .  this  last  was  the  proper 
course,  and  he  would  order  accordingly, 
upon  Mr.  Hoffmeister  imdertaking  to  bid 
the  advanced  simL  He  conceived  that  he 
had  no  jurisdiction  upon  this  application  to 
decide  any  question  as  between  Mr.  Hoff- 
meister and  Capt  Legard ;  and  as  both  of 
these  gentlemen  had  entered  into  their 
agreement  without  any  desire  to  act  con- 
trary to  the  rule  of  the  Court,  and  the 
estate  would  be  largely  benefited  by  what 
had  occurred,  he  would  make  no  further 
order  as  to  costs  than  to  give  the  trustees 
their  costs,  as  between  solicitor  and  client, 
out  of  the  estata 


KiNDRBSLBY,  V.C. 

Dec.  12. 


In  re  bidwell's 

SETTLEMENT. 


Pouter,  Exercise  of — Election, 

By  marriage  settlernent  certain  property 
toas  settled  on  the  htuband  and  wife  for  lifcy 
and  afterwards  to  stick  children  as  the  hus- 
band should  by  deed  or  will  appoint,  and 
in  default  of  appointment  to  the  children 
equally  at  twenty -one  or  on  marriage.  There 
were  three  cliildren  :  one  died  an  infant, 
another  attained  ttventy-one  and  died  before 
the  father,  and  the  third  married  and  sur- 
vive. The  father  by  his  will  gave  the  resi- 
due of  his  estate  and  effects  which  he  might 
die  possessed  of  or  entitled  to,  including  the 
stocks,  funds  and  securities  which  should  be 
in  the  names  of  the  trustees  of  his  marriage 
settlement  upon  the  trusts  ^tereof  and  which 
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he  directed  should  he  considered  as  part  of 
his  residuary  personal  estate^  to  trustees  to 
pay  the  interest  to  his  wife  for  life^  and  then 
to  his  daughter : — Held,  that  it  was  not  the 
testator's  intention  to  exercise  his  pouter  of 
appointment  under  the  settlement,  but  only 
to  dispose  of  that  m>oiety  of  the  trust  funds 
which  became  his  own  absolutely  by  the  death 
during  his  life  of  the  child  who  had'  acquired 
a  vested  interest. 

By  the  settlement  made  on  the  marriage 
of  Thomas  Bidwell,  dated  the  26th  of  Feb- 
ruary 1805,  a  sum  of  4,000^  stock  was 
settled  upon  Thomas  Bidwell  for  life,  with 
remainder  to  his  wife  for  life,  remainder  to 
such  of  the  children  of  the  marriage  as 
Thomas  Bidwell  should  by  deed  or  will 
appoint^  and  in  default  of  appointment  to 
all  the  children  of  the  marriage  upon  their 
attaining  twenty-one,  or  the  daughters  being 
previously  married.  There  were  three  chil- 
dren of  the  marriage,  namely,  Thomas  Bid- 
well,  who  attained  twenty-one  and  died  in 
the  lifetime  of  his  father,  unmarried;  Sarah 
Bidwell,  who  died  an  infant  before  the 
death  of  her  father;  and  Fanny  Bidwell, 
who  married  Nathaniel  Surtees  and  was 
the  present  petitioner.  Thomas  Bidwell  the 
settlor,  by  his  will  dated  in  December  1849, 
after  bequeathing  various  legacies,  gave  all 
the  residue  of  his  estate  and  effects  which 
he  might  die  possessed  of  or  entitled  to, 
including  the  stocks,  funds  and  securities 
which  should  be  in  the  names  of  the  trustees 
of  his  marriage  settlement  upon  the  trusts 
of  such  settlement,  and  which  he  directed 
should  be  considered  as  part  of  his  residuary 
personal  estate,  to  W.  C.  Bidwell  and  G.  F. 
Francklin,  upon  trust,  after  payment  of  his 
debts,  to  convert  into  money  and  invest  the 
same  in  manner  therein  directed,  and  to  pay 
the  income  to  his  wife  for  life,  and  after  her 
death  to  his  daughter  Fanny  Surtees  for 
life,  for  her  separate  use,  and  after  her  death 
to  Nathaniel  Surtees  her  husband  for  life, 
and  after  his  death  to  the  children  of  the 
marriage,  with  a  power  of  appointment  to 
Fanny  Surtees  among  the  cluldren,  and  in 
default  of  appointment  to  the  children 
equally,  with  an  ultimate  gift  to  the  testa- 
tor's next-of-kin.  The  testator  died  in  May 
1852;  and  his  widow  having  since  died, 
the  trustees  had  paid  into  court,  under  the 
Trustees'  Relief  Act,  the  moiety  of  the  fund 


to  which  Mrs.  Surtees  was  entitled  under 
the  settlement  in  default  of  appointment 

A  petition  was  now  presented  by  Mrs. 
Surtees,  by  her  next  friend  and  by  Mr. 
Surtees,  asking  for  payment  of  the  fund  to 
her. 

Mr.  Toller  and  Mr.  Fisher,  for  the  peti- 
tioners, contended  that  the  testator  had  only 
disposed  of  the  moiety  to  which  he  be- 
came entitled  upon  the  death  of  his  son, 
and  that  he  did  not  intend  to  exercise  the 
power  of  appointment,  and  consequently 
that  Mrs.  Surtees  took  the  moiety  to  which 
she  was  entitled  under  the  settlement  in 
default  of  appointment,  and  that  she  took 
the  second  moiety  under  the  terms  ef  the 
wilL 

Mr.  Shapter  and  Mr.  Berkeley  appeared 
for  the  grandchildren  of  the  trustees  of  the 
will,  and 

^Mr.  Bailey,  for  the  trustees  of  the  settle- 
ment 

The  following  cases  were  cited : 
Reid  V.  Beid,  25  Beav.  469. 
Harvey  v.  Btracey,   1  Drew.   73 ;  s.  c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  23. 
Chester  v.  Chadwick,  13  Sim.  102. 
Booke  V.  Booke,  2  Dr.  A  Sm.  38 ;  s,  a 
31  Law  J.  Rep.  (n.s.)  Chanc  636. 

KiNDERSLKY,  V.C. — ^The  question  in- 
volved in  this  case  is  one  of  intention,  and 
to  determine  that  it  is  necessary  to  look 
through  the  will  to  ascertain  what  the  tes- 
tator's intention  was.  The  consequence  of 
the  disposition  of  the  property  is  not  a 
question  now  to  be  disposed  of,  though  in 
some  cases  the  consequences  might  be  so 
absurd  as  to  form  a  sufficient  ground  for 
saying  that  such  could  not  have  been  the 
intention  of  the  wiU.  The  testator  had 
three  children :  one  died  an  infant  in  his 
lifetime;  another  attained  twenty-one,  and 
then  died  during  his  life,  having  obtained  a 
vested  interest  in  the  property,  so  that  the 
testator  became  entitled  to  the  moiety  which 
he  would  have  taken ;  and  the  third  child 
(Mrs.  Surtees)  survived  the  testator,  having 
attained  a  vested  interest  in  the  other 
moiety,  subject  to  be  divested  by  the  exer- 
cise  of  the  power  by  her  father;  and  if  he 
died  without  executing  the  power,  she  would 
be  entitled  to  that  moiety.  Upon  this  will 
three  constructions  or  intentions  are  pos- 
sible.    The  testator  might  have  intended 
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to  exercise  the  power  and  deal  with  the 
whole  fimd,  and  if  he  did,  subsequent 
questions  would  arise  with  respect  to  how 
&r  he  had  exercised  it;  or,  secondly,  he 
mi^t  have  intended  to  deal  with  the  pro- 
perty, which  was  not  his  own,  as  if  it  were 
his  own, — ^that  is,  he  might  have  given  it 
all,  without  referring  to  the  power,  as  if  he 
had  been  absolute  owner  of  the  whole ;  or, 
thirdly,  assuming  that  he  considered  him- 
self the  owner  of  one  moiety  only,  and  his 
daughter  the  other  moiety,  unless  he  exer- 
cised the  power  of  appointment,  he  might 
have  intended  not  to  exercise  the  power, 
but  to  deal  only  with  the  moiety,  which 
was  his  own  property  owing  to  the  death 
of  his  child.  First,  then,  as  to  the  exer- 
cise of  the  power.  There  is  no  language 
in  the  will  importing  such  an  intention ; 
the  word  "  appointment"  is  not  used,  and 
there  is  no  reference  to  the  power;  and 
though  it  does  not  therefore  follow  that  he 
did  not  mean  to  exercise  the  power,  it  not 
being  necessary  to  use  terms  importing  an 
appointment,  if  there  is  in  the  instrument 
a  refer^ice  to  the  property  and  a  disposition 
of  it,  still,  upon  tlus  will  the  gift  is  so 
inconsistent  with  that  notion  that  such  an 
intention  cannot  be  attributed  to  the  tes- 
tator. Without  going  into  the  question 
whether  there  was  a  partial  appointment, 
was  it  the  testator^s  intention  to  deal  with 
all  the  property,  some  of  which  was  not  his 
own!  The  language  of  the  will  is  not  in- 
oonsiatent  with  this  supposition,  although 
it  does  not  necessarily  imply  it  There  is 
a  description  of  the  property.  He  knew  he 
was  only  entitled  to  a  moiety,  but  might 
have  intended  to  put  his  daughter  to  her 
election.  The  words  are  large  enough  to 
embrace  all  the  property  in  the  hands  of 
the  trustees  of  the  marriage  settlement.  It 
is  a  plain  rule  that  where  this  question  arises, 
in  order  to  come  to  such  a  conclusion  you 
must  find  an  unmistakeable  intention  unam- 
biguously expressed;  and  the  question  here 
is,  whether  the  words  are  so  plain  that 
^ey  can  have  no  other  meaning.  It  ap- 
pears to  me  that  they  are  not  so  strong  as 
necessarily  to  imply  that  such  was  his 
intuition.  There  is  much  in  them  that 
might  have  a  tendency  that  way,  but  they 
are  capable  of  the  supposition  that  he  only 
meant  to  dispose  of  the  moiety  which  be- 
longed to  him  absolutely.  The  only  words 
5ew  Sbbies,  32.-— Chahc. 


presenting  any  difficulty  are,  "which  I 
direct  shall  be  considered  part  of  my  resi- 
duary personal  estate.''  Why  should  he 
direct  that  which  was  his  own  to  be  so 
considered  I  No  doubt,  he  was  aware  of  the 
state  of  things — of  the  4,000/.  being  in  the 
names  of  the  trustees — and  that  he  was  the 
owner  of  that  for  life,  and  after  his  death 
his  wife  for  her  life;  and  he  knew  that 
when  he  made  his  will,  if  he  did  not  choose 
to  exercise  the  power,  he  was  owner  of  one 
moiety  and  his  daughter  of  the  other,  and 
that  he  could  only  dispose  of  the  whole  by 
treating  as  his  own  that  which  was  not  his 
own.  It  was  necessary,  however,  for  him 
to  indicate  what  he  intended  to  do,  and 
therefore  he  said,  "  I  mean  the  moiety  to 
form  part  of  my  residuary  estate,"  using 
those  words  to  shew  that  he  did  not  mean 
to  exercise  the  power,  and  that  is  sufficient 
to  accoimt  for  the  use  of  those  words.  They 
might  refer  to  property  which  did  not  be- 
long to  him,  but  they  may  be  accounted  for 
on  the  other  supposition.  I  think,  there- 
fore, that  the  testator  has  only  dealt  with 
the  property  belonging  to  himself,  and  has 
left  the  other  moiety  to  go  in  def&ult  of 
appointment  to  Mrs.  Surtees. 
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Specific  Performance — Lessor  and  Lessee 
— Agreement  for  Lease — Personal  Service. 

A  hill  was  filed  for  the  purpose  of  enforc- 
ing the  specific  performance  of  an  a^ee- 
ment  between  the  plaintiff  and  defendant^ 
whereby  the  defendant  agreed  to  grant  to 
the  plaintiff  a  lease  of  a  wharf  and  premises 
for  twenty-one  yearSy  and  the  plaintiff  agreed 
to  employ  the  defendant  as  manctger  at 
the  wharf  at  a  salary  and  commission,  the 
OA^reement  providing  that  the  employment 
should  be  co-extensive  with  the  tenancy.  One 
of  tJie  Vice  Chancellors  decreed  specific  per- 
formance of  the  contract,  on  the  ground  that 
it  might  be  divided,  and  made  a  decree  for 
granting  the  lease.  On  appeal,  the  Lords 
Justices  considered  that  the  contract  must  be 
considered  as  one  entire  contract,  and  that 
it  did  not  come  within  the  equitable  Juris- 
diction of  the  Court  as  applied  to  speeifie 
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performance^  and  held,  that  when  the  Court 
cannot  do  complete  justice  between  parties 
it  wiU  not  interfere  partially y  and  therefore 
their  Lordships  dismissed  the  bill 

The  cases  in  which  the  Court  of  Chancery 
has  decreed  specific  performance  of  part  only 
of  an  agreement,  are  cases  in  which  the  part 
enforced  was  considered  as  independent  of 
that  part  which  could  not  be  enforced. 

This  was  an  appeal  from  a  decree  pro- 
nounced by  Vice  Chancellor  Wood,  dated 
in  November  1861. 

The  decree  was  for  the  specific  perform- 
ance by  the  defendant  Samuel  Fossick  and 
his  mortgagee  the  defendant  George  Fos- 
sick of  an  agreement,  by  which  the  former 
agreed  to  grant  to  the  plaintiff  John  Maude 
Ogden  an  underlease.  At  the  time  of  the 
agreement  Samuel  Fossick  was  lessee  of  the 
premises  comprised  in  the  agreement  for  a 
term  of  twenty-one  years,  from  the  25th  of 
December  1852,  with  an  option  of  an  ex- 
tension of  ten  years  more.  George  Fossick 
(Samuel's  brother)  was  a  mortgagee,  but 
consented  to  the  making  of  the  underiease. 
The  agreement  was  as  follows  : 

"  Memorandum  of  agreement  made  and 
entered  into  this  13th  of  October  1858, 
between  Samuel  Fossick,  coal-merchant,  of 
Ashton's  Wharf,  Blackwall,  in  the  county 
of  Middlesex,  and  John  Maude  Ogden,  of 
Sunderland,  in  the  county  of  Durham.  The 
said  Samuel  Fossick  agrees  to  let,  and  the 
said  John  Maude  Ogden  agrees  to  take, 
the  wharf  and  premises  known  as  Ashton's 
Wharf^  Blackwall,  aforesaid,  with  the  use 
of  the  engine,  machinery  and  buildings 
(including  the  part  held  by  Paselsen  & 
Madsen),  at  the  yearly  rent  of  230/.,  the 
said  John  Maude  Ogden  to  pay  all  rates, 
taxes  and  outgoings  in  respect  of  the  said 
premises  for  the  time  he  so  is  in  possession 
nnder  the  following  restrictions ;  that  is  to 
say,  that  the  said  John  Maude  Ogden  may 
give  up  possession  of  the  said  premises  on 
giving  one  monUi's  notice  during  the  first 
year,  or  at  any  subsequent  year  at  one 
month's  notice;  and  if  aiier  the  first  twelve 
months  of  the  said  term  the  said  J.  M. 
Ogden  should  feel  disposed  to  take  a  lease 
of  the  said  premises,  he  the  said  Samuel 
Fossick  hereby  agrees  to  grant  unto  the 
said  J.  M.  Ogd^  a  lease  of  the  said  pre- 
mises, at  the  yearly  rental  aforesaid,  for 


fourteen  years,  and  a  further  term  at  the 
expiration  thereof  for  ten  years,  at  the 
yearly  rental  of  250L  per  annum,  free 
from  all  costs,  charges  and  deductions,  the 
said  leases  to  contain  all  the  usual  cove- 
nants for  repairs,  and  the  privilege  of 
abandoning  the  same  after  six  months'  pre- 
vious notice.  And  the  said  Samuel  Fossick 
engages  his  services  to  the  said  J.  M.  Ogden 
for  the  sale  of  the  coals,  and  landing  and 
shipping  goods,  and  generally,  in  considera- 
tion of  Ms  receiving  the  sum  of  200/.  per 
annum,  to  be  paid  weekly,  for  such  services, 
and  in  addition  to  such  salaiy  a  guarantee 
commission  of  lOs.  per  100/.  on  the  amount 
of  sales  when  remitted.  During  the  first 
six  months  Mr.  Fossick  is  to  make  up  a 
cash  account  every  Monday  for  the  previous 
week,  deducting  the  cash  payments  of  that 
week,  and  remit  the  balance  on  Monday 
night  After  the  first  six  months,  Mr.  Fossick 
is  to  balance  and  pay  up  cash  for  all  coals 
previously  gone  out,  deducting  payment  as 
before,  and  so  continue  every  following 
Monday  to  remit  cash  for  all  coals  gone  out, 
less  such  payments  during  the  previous 
week.  And  the  said  J.  M.  Ogden  agrees  to 
maintain  the  said  premises  and  buildings 
and  machinery  in  as  good  condition  as  they 
now  are  during  the  time  of  his  holding. 
The  said  Samud  Fossick  is  to  attend  to  the 
business  of  the  said  J.  M.  Ogden,  and  not 
to  engage  with  any  other  person;  and  the 
said  Samuel  Fossick,  whilst  so  engaged, 
shall  be  at  liberty  to  load  the  coals  sold 
frx)m  the  wharf  at  the  usual  costs  and  charges 
paid  for  such  loading,  with  the  accommoda- 
tion  the  said  wharf  and  premises  afford  for 
his  horses  and  conveyances,  or  cause  the 
same  to  be  delivered  by  carters  in  the  usual 
way,  and  allowed  for  accordingly,  unless 
the  said  J.  M.  Ogden  prefers  to  load  the 
coals  himself,  which  Mr.  Fossick  agrees  he 
shall  be  at  liberty  to  do  at  any  time  he 
chooses ;  and  ike  said  Samuel  Fossick  shall 
be  considered  to  be  engaged  as  aforesaid 
during  the  period  that  the  tenancy  shall 
exist  And  it  is  further  agreed  that  the 
rent,  taxes  and  expenses  of  the  said  wharf 
and  premises  shall  commence  and  be  pay- 
able by  the  said  J.  M.  Ogden  <m  the  dis- 
charge of  the  first  vessel,  and  from  that  time 
until  the  tenancy  shall  be  determined,  ac- 
cording to  the  terms  herein  contained. 

"  Samuel  Fossick." 
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The  plaintiff  entered  into  possession  of 
the  wharf  and  premises,  and  so  continued, 
and  he  alleged  the  performance  of  the 
agreement  on  his  part  Samuel  Fossick 
entered  into  his  service  as  stipulated,  but, 
the  parties  ultimately  disagreeing  as  to 
•commission,  the  bill  was  filed,  praying 
specific  performance,  and  damages  against 
the  defendants  for  ike  commission  of 
certain  acts  alleged  by  the  bill  to  have 
been  wrongfully  committed  by  them.  At 
the  hearing,  before  the  Vice  Chancellor, 
it  was  insisted,  on  behalf  of  the  plaintiff, 
that  the  agreement  was  not  one  entire  agree- 
ment, but  two  separate  agreements,  and 
that  the  agreement  to  grant  a  lease  was 
independent  altogether  of  the  agreement 
as  to  the  employment ;  while,  for  the  defen- 
dants, it  was  argued  that  the  agreement 
was  one  entire  agreement,  and  such  a  one 
as  the  Court  would  not  decree  to  be  speci- 
fically performed,  inasmuch  as  it  coidd  not 
enforce  the  performance  of  the  whole,  and 
compel  the  plaintiff  to  employ  the  defen- 
dant. His  Honour  held  that  the  agree- 
ment might  be  divided,  and  made  a  decree 
for  granting  the  lease,  and  the  defendants 
both  appeided  (1).     The  appeal  came  on 

(1)  Hie  Vice  Chancellor's  jadgment  wm  m  fol- 
lows :  '*  B«aUy  I  think  the  equity  of  the  cMm, 
eepeciaUy  m  to  the  case  of  OtrvaU  ▼.  Bdwardt  (2), 
is  entirely  with  the  plaintiff,  and  that  justice  ought 
to  be  done  to  him.  In  this  case,  so  far  as  the 
merits  are  concerned,  this  gentleman  seems  to  me 
to  Imve  done  all  be  agreed  to  do,  and  the  only 
defisnlt  ie  on  the  part  of  the  defendants  in  not  per- 
fivming  their  part  of  the  agreement.  This  gentle- 
man having  done  all  he  ought  to  do,  supposing 
these  agreements  to  have  been  one  entire  agree- 
ment, that  ought  to  be  performed  by  the  Court  or 
not  at  all :  even  on  that  assumption  the  only  sug- 
gertion  is,  that,  instead  of  allowing  the  defendant 
Samuel  Foosick  to  execute  all  sales,  so  as  to  get  the 
pomndssion  on  all  sales,  on  his  part  he  insists  that 
thete  is  somebody  over  him,  who,  by  making  sales, 
deprives  Fossick  of  the  profits  which  otherwise 
would  redound  to  him  in  respect  of  each  sale.  Now 
some  possible  question  might  arise  on  the  construo- 
tioo  of  the  contract  as  to  that ;  but  that  has  been 
dsariy  interpceted  by  the  parties  themselves,  that 
^HKn^gH  the  agreement  is  not  to  be  varied  by  sub- 
sequent acts,  jeii  it  giTes  Uie  Court  great  satislao- 
tkoo  to  find  that  the  subseouent  acts  shew  what  it 
was  that  the  parties  intended  to  enter  into.  The 
agreement  is  silmt  as  to  whether  or  not  other  sales- 
men were  to  be  employed,  although  on  the  first 
perasal  of  it,  it  appears  that  Fossick  and  Ogden  are 
only  to  be  employed ;  but  he  distinctly  stated  to  the 
brother  Geoige  that  there  should  be  a  superinten- 

(2)  2  Dm.  &  War.  80. 


for  hearing  in  March  last^  and  stood  over 
that  it  might  be  seen  what  form  of  lease 
the  Vice  Chancellor  would  settle  in  cham- 
bers, &s  it  might  be  in  such  a  form  as  the 

dent,  and  as  far  as  regards  Fossick  himself  the  veiy 
gentleman  by  whom  the  agreement  was  entered 
into,  namely,  Mr.  Lamb,  is  sent  down  and  explains 
exactly  what    his    position  is.     Samuel  Fossick 
accepts  his  explanation,  and  says :  '  If  you  are  the 
gentleman  to  be  employed,  I  dhall  be  glad  of  it,* 
and  tells  him  the  different  forms  for  carrying  on 
business,  and,  in  ISsct,  in  every  way  reoogniaes  it  as 
being  consistent  with  this  agreement,  which,  worded 
as  it  is,  might  have  given  rise  to  such  suggestions 
(if  there  had  been  any  misapprehenrions  upon  it) 
as  might  have  precluded  the  Court  from  directing 
a  speofic  performanoe,  against  the  intentions  of 
the  parties.  I  say  that  it  is,  happily,  an  explanation 
of  what  their  intention  was,  and  that  there  never 
was  a  doubt  between  Samuel  Fossick  on  the  one 
hand  and  the  plaintiff  on  the  other,  but  th«ve  should 
be  a  superintendence  of  that  description.    Here 
you  have  a  guarantee  to  him  of  200^.  a-year  during 
the  employment,  and  10«.  per  cent,  commission 
upon  sales,  which  I  suppose  would  only  be  upon 
sales  effected  by  him,  and  which  would  not  neces- 
sarily exclude  the  (daintiff  from  having  sales  effected 
by  another  person,  to  whom  he  would  give  the  like 
commission  when  that  person  execute  the  sales. 
It  appears  to  me  plain  on  this  agreement  that  they 
have  mixed  up  (as  Mr.  Faber  pointed  out,  and 
which  had  not  escaped  my  attention)  one  pas- 
sage in  one  agreement  wiUi  another  passage  in 
another  agreement,  yet  they  are  plainly  two  dis- 
tinct and  separate  agreements.  The  considerations 
are  separate,  and  Um  things  to  be  done  are  of  an 
entirely  difibrent  character.    It  is  very  well  to  say 
I  should  not  have  entered  into  agreement  A  unless 
you  had  entered  into  agreement  B ;  but  that  does 
not  constitute  them  as  one  sgreement.    The  two 
agreements  are  to  be  performed  separately,  and  to 
be  executed  just  as  if  they  had  be^i  written  on  two 
separate  pieces  of  paper.     It  is  not  that  one  is  the 
oonsideratbn  for  the  other,  but  it  is,    'We  are 
talking  about  two  matters :  if  you  take  the  lease, 
tiiat  shall  be  settled,  and  there  shall  be  an  agree- 
ment between  us  about  that ;  then  I  will  enter  into 
an  agreement  with  you;*  for  it  rather  took  that 
form,  not  in  the  least  indicating  it  as  a  consi- 
deration, but  it  begins  so  :  'There  bebg  an  engage- 
ment and  undertaking  on  the  part  of  the  demnr 
dant  Fossick   that  he  will  serve  for  a  certain 
con8ideration,'-~that   is  how  it  conmienoes,  and 
these  two  things  were  to  be  executed  on  the 
same  day,  but  they  are  perfectly  distinct  agree- 
ments :  one  is  a  lease^  if  the  plaintiff  is  minded 
to  ask  for  it,  at  a  certain  rent.    It  appeals  that 
the  original  rent  reserved  was  280Z.  a-year  for  the 
first  fourteen  years,  and  an  increased  rent  of  20/.  per 
annum  for  the  next  ten  years,  and  the  oonsiderar 
tion  for  that  lease  is  of  course  the  payment  of  the 
rent  and  the  performance  of  the  covenants.  There 
ace  to  be  in  that  lease,  as  it  says,  all  usual  and 
proper  covenants  for  repairs,  and  the  privilege  of 
abandoning  the  same  after  six  months*  previous 
notice  on  the  part  of  the  plaintiff.    Well,  then 
there  comes  a  totally  separate  agreement,  which  is 
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defendant  would  not  object  to,  including 
a  covenant  as  to  the  employment,  and  a 
proviso  for  re-entry  on  breach. 

The  lease  was  settled  in  chambers  by  the 
Vice  Chancellor,  and  before  engrossment 
was,  by  the  direction  of  the  Lords  Justices, 

this,  that  Samael  Foflsick  engages  his  services  for 
doing  these  various  things  mentioned  in  considera- 
tion of  having  200^.  {)er  annum  paid  him,  and  this 
guarantee  commission  of  10«.  on  the  100/.  Now 
the  two  things  are  naturally  so  distinct  in  eveiy 
way,  that  there  is  no  possibility  of  combining  in 
any  ordinary  course  the  two  things  together,  unless 
you  find  the  agreement  particularly  providing  for 
it.  If  it  was  intended  that  the  two  things  should 
be  put  together,  it  would  have  been  stated  :  '  The 
lease  shall  contain  a  covenant  that  this  gentleman, 
during  his  tenancy,  shall  continue  to  employ,  and 
the  oSier  shall  faithfully  serve,*  and  so  forth,  and 
there  would  have  been  a  provision  for  putting 
such  a  covenant  in  the  lease.  Nothing  of  the  kind 
is  done.  It  would  not  have  been  a  very  reason- 
able thing  to  do,  because  the  circumstance  that  the 
employment  is  to  continue  during  the  tenancy 
involves  this  difficulty,  that  if  you  are  to  dove- 
tail the  two  together,  the  gentleman  might  die, 
he  might  possibly  become  bankrupt,  or  he  might 
assign  over  his  lease ;  there  is  no  proviso  against 
assigning  the  lease  herebv  agreed  to  be  g^ven, 
and  then  the  question  might  arise,  if  you  are  to 
consider  the  two  as  inserted  in  each  other  and  to 
constitute  one  agreement,  what  is  to  be  done  with 
regard  to  the  lease  ?  Is  the  whole  title  of  the  lease 
to  be  embarrassed  with  the  question,  what  is  to  be 
done  in  case  the  executor  or  the  assignee  in  bank- 
ruptcy or  any  other  person  does  not  choose  to 
perform  the  special  covenant  during  the  tenancy, 
whatever  the  covenant  may  mean  ?  I  think  if  any- 
thing of  that  kind  was  intoaded,  namely,  to  mix  the 
two  together,  that  would  have  been  expressed  in 
the  agreement,  and  that  you  would  not  have  had 
the  lease  treated  as  one  part  of  the  case,  and  the 
consideration  treated  separately  and  distinctly  as 
another  part  of  the  case.  It  is  quite  true  that 
when  they  are  dovetailed  in  —  when  the  two 
distinct  objects  are  included  in  one  instrument — 
you  do  get  a  provision  on  the  one  hand  about 
keeping  the  premises  in  their  present  state  of 
repair  (I  think  that  is  the  word),  or  some  words  to 
that  effect — '  he  shall  maintain  the  premises  and 
buildings  and  machinery  in  as  good  condition  as 
they  now  are  during  the  time  of  his  holding'; 
there  are  to  be  the  common  covenants  for  repairs, 
but  whether  that  is  to  be  in  aid  of  the  covenant  I 
do  not  know.  Then  there  is  added  after  that,  that 
this  gentleman  is  to  be  employed  during  the 
period  the  tenancy  shall  exist.  It  seems  to  me  to 
be  a  simple  agreement  to  grant  a  tenancy  of  a 
certain  duration,  and  an  agreement  for  quite  a 
distinct  consideration,  in  consideration  of  a  certain 
salary,  to  be  paid  weekly,  to  serve  daring  aoertain 
definite  period.  Now,  the  difference  between  this 
case  and  the  case  of  Stacker  v.  Wedderbum  (8)  is 
this— in  Stoeher  v.  Wedderbum  I  held  it  to  be  aU 

<3)  Seejw«,  pag©77. 


produced  to  them;  and  they  intimated  their 
opinion  that  it  was  in  conformity  with  the 
decree  as  it  stood,  and  was  consistent  with 
justice,  but  that  there  ought  to  be  inserted 
covenants,  properly  worded,  for  the  em- 
ployment of  Samuel  Fossick,  and  a  proviso 
for  re-entry  on  breach  properly  guarded. 
The  lease,  as  finally  settled  in  chambers, 
contained  mutual  covenants  on  the  part  of 
the  plaintiff  and  the  defendant  Samuel 
Fossick  to  observe  and  perform  the  terms 
of  the  agreement  of  the  13th  of  October 
1858,  a  copy  of  which  was  added  in  a 
schedide ;  and  there  was  a  proviso,  that  in 

one  agreement.  That  was  a  case  in  which  there 
was  an  agreement  to  form  a  company.  The 
person  who  had  got  the  patents,  being  an  active 
and  energetic  individual,  there  was  an  agreement 
that  the  patent  should  be  assigned,  and  that  he 
should  render  his  services.  It  appeared  to  me 
that  the  whole  was  one  thing,  that  the  company 
was  to  be  formed  on  condition  of  getting  his  active 
services,  and  that  the  assignment  was  to  be  taken 
on  condition  of  those  services  being  rendered,  or 
else  the  company  would  not  have  formed  them- 
selves, nor  would  they  have  taken  the  assignment. 
That  was  part  and  parcel  of  the  arrangement 
entered  into  between  the  parties.  Here  &e  two 
matters  seem  to  me  to  be  perfectly  separate.  I  have 
not  heard  a  single  syllable  to  shew  the  shade  of  an 
equity  to  resist  the  specific  performance  of  this 
agreement.  Now,  the  disagreement  seems  to 
have  arisen  in  this  way :  George  does  not  think  his 
brother  Samuel  gets  enough,  and  I  see  in  a  subse- 
quent correspondence  he  says  he  will  not  execute 
tiie  lease  unless  his  brother  is  to  be  paid  something 
more.  It  is  said  the  brother  relied  on  this  as  a 
security.  The  answer  is,  that  he  never  took  an 
assignment  of  his  brother's  salary,  and  that  is  no 
part  of  his  security.  The  assignment  is  made  over 
to  him,  as  I  am  told,  since  this  suit  was  instituted, 
or  at  any  rate  since  the  contest  has  arisen.  He 
only  takes  an  assignment  of  the  lease,  he  does  not 
take  an  assignment  of  his  brother's  salary;  and  of 
course  he  never  expected  to  find  any  covenant  for 
the  payment  of  his  salary  or  the  continuance  of  his 
employment ;  at  least  he  does  not  say  so.  When 
it  is  said  it  is  idle  to  suppose  the  brother  would 
have  entered  into  this  agrefsment  on  the  sapposi- 
tion  that  he  was  to  be  without  security,  there  is  a 
letter,  I  think,  which  shews  why  he  entered  into 
the  agreement.  In  the  letter  of  the  lOUi  of  May 
1858  he  says,  '  In  reply  to  your  &vonr,  altiiiongh 
.the  lease  was  sent  to  me  as  a  security,  as  it  is  I 
hope  to  do  my  brother  good,  I  will  waive  my  claim 
on  it,  and  be  a  consenting  partv  to  the  underlease 
to  you';  that  is  to  say,  'I  will  not  look  to  my 
security  so  much ;  my  object  has  been  all  along  to 
push  my  brother  forward  in  business,  and  to  get 
him  on  as  well  as  I  can,  Snd  therefore,  if  there  is  a 
good  opening  for  him  in  business,  I  shall  be  induced 
to  waive  my  claim.*  It  is  an  inducement,  no 
doubt,  among  other  things,  for  him  to  consent  to 
the  lease,  there  being  this  ooUatersl  agreement  as 
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esse  of  non-payment  of  rent,  or  non-observ- 
ance or  non-performance  by  the  plaintiff  of 
^ose  covenants  of  the  original  lease,  upon 
the  breach  of  which  a  re-entry  might  be 
enforced,  or  in  case  of  the  non-observance 
or  non-performance  of  any  of  the  covenants 
in  the  lease  (so  settled)  contained  on  the 
part  of  the  plaintiff,  it  should  be  lawful  for 
the  defendant  Gleorge  Fossick  to  re-enter 
on  the  demised  premises.  It  was  objected 
that  the  right  of  re-entry  ought  to  be 
limited  to  such  acts  or  omissions  by  the 
plaintiff  as  would  give  a  right  of  re-entry 
to  the  original  lessors;  and,  on  the  other 
hand,  it  was  contended  that  the  right  of 
re-entry  should  provide  for  any  breach  of 
^e  covenants  of  the  agreement  as  to  em- 
ployment and  salary  of  Samuel  Fossick. 
And  on  those  points  the  appeal  was  again 
brought  on. 

Mr,  RoU,  Mr,  W,  M.  Janus  and  Mr. 
Marten^  in  support  of  the  decree,  contended 
that  the  defendants  were  not  entitled  to  the 
covenants  which  were  in  the  drafb  of  the 
lease,  but  said  that  the  plaintiffs  had  no 
objection  to  the  draft  as  the  Vice  Chancellor 
had  at  first  settled  it  The  proviso  for  re- 
entry was  altogether  objectionable,  as  being 
too  wide  in  its  operation,  and,  properly, 
should  be  limited  to  the  non-payment  of 
rent.     In  support  of  this  point  they  cited 

Chambers  on   Landhrd    and   Tenanty 
edition  of  1823,  p.  445. 

Church  V.  Brmm,  15  Ves.  258. 

BlaJcesUy  v.   Whieldon,  1  Hare,  176; 
8.C.  11  Law  J.  Rep.  (N.8.)Chanc.  164. 

Leases  and  Sales  of  Settled  Estates  Act^ 
19<fc20Ftrf.  (T.120.  «.2. 

Bugden  an  Powers ^  8th  edit.  818. 

Davidsons  PrecedetUSy  last  edit,  part  1, 
pp.  392,  408. 
With  respect  to  the  contract,  the  sub- 
ject-matter of  the  suit,  they  contended  that 
it  was  in  fiict  two  agreements;  that  re- 
lating to  the  lease  could  be  provided  for, 

to  the  employment  of  the  other  defendant.  It 
aeems  to  me  that  it  is  entirely  collateral.  There 
k  not  a  word  on  the  £Aoe  of  the  agreement  to  shew 
that  either  party  contemplated  that  there  should 
enter  into  the  engagements,  covenants  or  stipula- 
tiona  to  be  oontameid  in  the  draft  of  the  lease.  I 
think  I  most  treat  them  as  two  separate  pieces  of 
paper, — one  as  an  agreement  to  take  the  lease,  the 
other  as  an  agreement  to  employ  this  gentleman 
for  the  consideration  there  mentioned.  I  think, 
therefore,  I  onght  to  decree  specific  performance ; 
and,  under  the  drcmnstanoee,  with  costs." 


while  that  pertaining  to  other  matters  could 
be  enforced  by  a  money  payment.     On  the 
point  of  specific  performance,  the  learned 
counsel  referred  to  the  following  cases  : 
Gervais  v.  Edwards,  2  Dm.  &  War.  80. 
Green  v.  Low,  22  Beav.  395,  625. 
Gibson  v.  Goldsmtd,  5  De  Gtex,  M.  &  G. 
757  ;  s.  c.  18  Beav.  584 ;  24  Law  J. 
Rep.  (n.s.)  Chanc.  279. 
Fennvngs  v.  Humphrey,  4  Beav.  1 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  251. 
Croome  v.  Lediard,  2  Myl.  <fe  K.  251, 
293;  s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
98. 
Davenport  v.  Whttmore,  2  Myl.  <fe  Cr. 
177;  S.C.  6  Law  J.  Rep.  (n.s.)  Chanc. 
58. 
Crouch  V.  Waller,  4  De  Gex  &  Jo.  43, 
302 ;  8.  c.  28  Law  J.  Rep.  (n.s.)  Chanc. 
514. 
Sir  Hugh  Cairns  and  Mr.  Roxburgh,  for 
the   defendant   Samuel   Fossick,    insisted 
that  as  it  was  quite  impossible  for  the  Court, 
guided  by  its  universal  principle,  to  enforce 
specific  performance,  the  bill  ought  to  have 
been  dismissed.     The  decree  was  a  mere 
nullity.     As  to  the  lease,  the  covenants 
inserted  in  it  as  to  the  services  of  Samuel 
Fossick  could  not  be  enforced ;  and  those 
services  were  a  very  essential,  and  indeed  an 
integral  part  of  the  agreement  The  learned 
counsel  dted 

Stodcer  v.  Wedderbum,  3  Kay  &  J.  393; 

s.  c.  26  Law  J.  Rep.  (n.s.)  Chanc.  713. 

Hills  V.  Croll,  2  Ph.  60;  s.  c.  14  Law  J. 

Rep.  (n.s.)  Chanc.  444. 
Fairbr other  v.  Arkill,  unreported. 
Lumley  v.  Wagner,  1  De  Gex,  M.  &  G. 
604;   S.C.    5  De  Gex  <fe  Sm.  485; 
21  Law  J.  Rep.  (n.s.)  Chanc.  898. 
Pickering  v.  the  Bishop  of  Elg,  2  You, 
&  Coll.  C.C.  249;  s.c.  12  Law  J.  Rep. 
(N.s.)  Chanc.  271. 
Johnson  V.  the  Shrewsbury  and  Birming- 
ham Railway  Company,  3  De  Gex, 
M.  &  G.  914 ;  s.  c.  22  Law  J.  Rep. 
(n.s.)  Chanc.  921. 
The  Shrew^mry  and  Birmingham,  Rail- 
way  Company  v.  the  Stour  VcUley 
Railway  Company,  2  De  Gkx,  M.  & 
G.  866. 
Mr.  G.  M.  Giffard  and  Mr.  Faher,  for 
the  defendant  George  Fossick,   sustained 
the  same  argument 

Mr.  Roll  was  heard,  in  reply. 
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Lord  Justice  Knight  Bruce  (Dec.  4). 
— ^This  case  has  been  twice  before  us,  and 
on  the  latter  occasion  we  had  the  advan- 
tage of  knowing  what  are  the  terms  and 
provisions  which  Vice  Chancellor  Wood 
has  thought  proper  to  be  inserted  in  the 
lease,  which  he  by  Ids  decree — the  decree 
now  under  appeal — ordering  specific  per- 
formance by  each  of  the  appellants,  wholly 
or  in  part,  of  the  agreement  of  the  13th  of 
October  1858,  has  directed  them  to  exe- 
cute. It  is  contended,  on  behalf  of  the 
appellants,  that  the  case  is  one  in  which, 
from  the  nature  of  the  agreement,  the 
remedy  of  specific  performance,  according 
to  the  principles  of  the  Court  of  Chancery, 
would  be  re^ed.  If  they  are  so  fitr  right, 
we  ought  to  dismiss  the  bilL  It  is  sug- 
gested, on  the  part  of  the  respondent,  that 
the  agreement  may  be  substantially  treated 
as  divided  into  two  contracts,  as  to  one  of 
which  there  cannot  be  any  good  objection 
to  specific  performance;  but  my  opinion  is 
not  so.  I  think  that  all  the  stipulations 
of  the  instrument  must  be  considered  toge- 
ther, and  that  the  contracts  must  be  con- 
sidered as  one  entire  contract,  and  that  the 
stipulations  as  to  the  employment  of  the 
defendant  Samuel  Fossick,  and  the  service 
to  be  rendered  by  him  to  the  respondent, 
are  a  material  and  important  part  of  it. 
Thus  viewing  the  document,  there  appears 
to  me  to  be  no  title  to  specific  perform- 
ance. It  was  said,  on  bdialf  of  the  re- 
spondent, that  the  decree  was  not  a  decree 
for  specific  performance,  but  a  decree  that 
the  appellants  should  execute  a  lease 
containing  certain  covenants,  including 
covenants  to  perform  certain  services.  This 
seems  to  me  to  make  no  difference,  nor  is 
it  material  that  the  agreement  has  been  in 
part  performed  on  either  side,  or  that  there 
has  been  expenditure  of  money  on  the 
laith  of  it  •  I  assume  the  case  of  Lumley 
V.  Wagner  to  be  correctly  decided,  but  it 
does  not  assist  the  plaintiff.  Nor  if  the 
services  agreed  to  be  rendered  had  been 
defined  by  the  agreement — ^that  is,  in  case 
the  words  ^'  and  generally  **  had  been 
omitted — should  I  have  thought  this  con- 
tract within  the  equitable  jurisdiction  of 
specific  performance.  The  presence  of  these 
words  is  of  itself  enough  to  render  it  neces- 
sary to  dismiss  the  bill.  I  think  that,  not 
merely  out  of  regard  to  the  opinion  of  the 


learned  Judge  from  whom  this  appeal  is 
brought,  but  looking  at  the  nature  of  the 
dispute,  there  ought  to  be  no  costs,  and 
that  the  dismissal  ought  to  be  without 
prejudice  to  any  action  that  either  party 
may  be  advised  to  bring.  It  might  be  as 
weU  to  add,  that  whether  the  agreement  of 
the  13th  of  October  1858,  according  to  its 
true  construction,  provides  for  the  execu- 
tion by  any  person  of  any  instrument  con- 
taining any  special  covenants  or  not,  is  a 
matter  on  which  I  wish  to  give  no  opinion ; 
and  also  upon  the  disputed  question  whe- 
ther, on  the  supposition  of  the  decree  being 
substantially  right,  the  draft  lease  settled 
m  the  Vice  Chancellor's  chambers,  at  which 
we  were,  by  the  consent  of  the  counsel  on 
both  sides,  allowed  to  look,  is  in  all  respects 
right,  I  prefer  not  saying  anything. 

Lord  Justice  Turner. — This  was  an 
appeal  from  a  decree  of  Vice  Chancellor 
Wood.  The  bill  was  filed,  by  J.  M.  Ogden 
against  Samuel  Fossick  and  George  Fos- 
sick, for  specific  performance  of  an  agree- 
ment for  a  lease  of  a  coal-wharf.  The 
memorandum  of  agreement  contains  the 
following  provisions.  [HiB  Lordship  here 
read  the  agreement.]  The  plaintiff  appears 
to  have  been  let  into  possession  of  the 
wharf  under  the  agreement,  and  to  have 
laid  out  money  in  improving  it;  and  he 
has,  according  to  his  own  view,  faithfully 
employed  Samuel  Fossick  in  the  business. 
Disputes  having  arisen  between  them,  he 
has  filed  this  bUl  for  specific  performance. 
At  the  hearing  of  the  cause  the  Vice  Chan- 
cellor decreed  specific  performance,  and 
directed  the  lease  to  be  settled  in  chambers, 
in  case  the  parties  differed.  The  appeal  is 
by  the  defendants  from  this  decree.  On 
the  appeal  coming  on  for  hearing,  in  March 
last,  we  thought  it  desirable  that  the  appeal 
should  stand  over,  in  the  hope  that  a  lease 
might  be  settled  by  the  Vice  Chancellor 
which  would  be  agreed  upon  by  the  partiea 
This  has  not  been  the  case.  The  lease,  as 
settled,  has  been  objected  to  by  the  defen- 
dants, and  we  have  therefore  to  dispose  of 
the  appeal  The  first  question  must  be, 
whether  the  appeal  is  well  founded,  whether 
the  plaintiff  h  entitled  to  a  decree  for  spe- 
cific performance  or  not  It  is  objected  to 
this  decree  that  the  agreement  for  which 
specific  performance  has  been  decreed  con- 
tuns  other  terms,  and  provisions  as  to  services 
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and  employment  of  the  defendant  Samnel 
Foasid^,  the  specific  perfonnance  of  which 
cannot  be  enforced  by  this  Court ;  and  that 
the  Court,  being  imable  to  carry  into  effect 
the  whole  agreement,  onght  not  to  enforce 
part  of  it.  That  there  are  terms  and  pro- 
idsions  in  this  agreement  which  the  Court 
cannot  carry  out,  there  is  no  doubt  The 
Court  cannot  compel  the  plaintiff  to  carry 
on  the  buidness,  or  to  employ  the  defendant. 
It  is  not  the  practice  of  l^e  Court  to  decree 
specific  performance  of  part  of  an  agreement 
when  there  are  other  parts  of  it  which  the 
Court  cannot  carry  out  The  cases  cited 
establish  this  principle,  that  when  the  Court 
oonnot  do  complete  justice,  it  will  not  in- 
terfere partially.  Cases  have,  it  is  true, 
been  cited  where  the  Court  has  decreed 
specific  performance  of  part  of  an  agreement ; 
but  all  these  cases  were  cases  in  which  the 
parts  of  the  agreement  which  were  enforced 
were  considered  by  the  Court  to  be  inde- 
pendent of  the  parts  which  could  not  be 
enforced.  Cases  of  injunction  on  negative 
agreements  were  also  referred  to  by  the 
plaintiff  as  instances  that  the  Court  could 
enforce  part  of  an  agreement,  though  it  had 
no  power  to  enforce  other  parts.  But  these 
cases  rest  on  the  jurisdiction  of  the  Court 
to  issue  injunctions  to  restrain  irreparable 
injury.  It  is  one  thing  to  interfere  by  way 
of  injunction,  in  which  the  Court  proceeds 
to  some  extent  in  another  branch  of  its 
juiisdiction,  and  another  thing  to  decree 
specific  performance.  The  cases  cited  by 
the  plaintiff  do  not  seem  to  affect  the  pre- 
sent case,  except  to  this  extent,  that  the 
Court,  when  a  party  is  called  upon  to  pei^ 
form  part  of  an  agreement  the  whole  of 
which  cannot  be  specifically  performed,  is 
bound  to  see  that  the  part  to  be  performed 
is  independent  of  the  part  which  cannot  be 
performed.  It  is  by  tiiis  test  that  the  case 
before  us  must  be  tried.  I  am  of  opinion 
that  specific  performance  ought  not  to  have 
been  decreed.  I  think  that  in  this  agree- 
ment the  lease  and  the  employment  were 
meant  to  be  welded  together.  The  obliga- 
tions on  the  one  side  and  on  the  other  were 
meant  to  be,  as  expressed  by  Lord  St 
Leonards  in  LumUy  v.  Wagner,  "  correla- 
tive."  The  form  of  the  agreement  seems  to 
prove  this.  It  is  said  that  the  performance 
of  the  agreement  might  be  effected  by  cove- 
nants in  the  lease  for  <^e  employment  of' 


Mr.  Fossick,  to  be  enforced  by  a  general 
condition  of  re-entiy ;  but  looking  at  the 
effect  of  the  agreement,  I  do  not  think  this 
would  be  possible.  I  cannot  .doubt  that 
the  purpose  of  the  employment  of  Samuel 
Fossick  was  that  he  might  continue  his 
connexion  with  the  business  without  its  being 
diverted  to  other  channels.  In  this  respect 
the  above  mode  of  canying  the  agreement 
into  effect  would  not  avail  for  Samuel 
Fossick.  He  would  be  driyen  to  his  remedy 
at  law,  and  in  the  mean  time  his  business 
would  be  broken  up.  It  was  contended  by 
the  plaintiff  that  he  ought  to  be  left  to 
his  remedy  at  law;  but  what  has  been  said 
already  applies  to  this  part  of  the  casa 
Reliance  was  placed  on  the  expenditure  by 
the  plaintiff;  but  we  cannot  alter  the  agree- 
ment on  that  ground.  Having  regaid  to 
the  nature  of  the  case,  we  think  this  had 
better  be  left  to  a  Court  of  law.  The  bill 
must  be  dismissed  without  costs,  and  the 
decree  may  be  expressed  to  be  without  pre- 
judice to  any  proceedings  at  law  which  the 
parties  may  institute. 


Stuaet,  V.C. 
Dec.  10. 


J.G.  \ 

I  V  HILL  V,  KINO. 

Partnership — Interest  on  Capital, 


Where  each  of  two  partner Sy  upon  entering 
into  partnership,  agreed  to  advance  an 
equcU  sum  of  money  in  respect  of  capital, 
but  did  not  make  any  stipulation  as  to 
interest  on  such  sum,  and  it  appeared  that 
one  of  the  partners  advanced  his  share  of 
capital,  but  that  the  other  did  not  do  so,  the 
former  was  alUywed,  in  taking  the  partner- 
ship accounts,  interest  cU  51,  per  cent,  per 
annum  during  the  period  of  the  partnership 
upon  the  amount  brought  into  the  partner- 
ship by  him,  in  addition  to  his  share  of  the 
profits. 

On  the  1st  of  January  1844,  the  plaintiff, 
John  Hill,  and  the  defendant,  Henry  King, 
entered  into  co-partnership  as  meat-sales- 
men in  the  city  of  London.  It  was  one  of 
the  terms  of  the  partnership  that  each  of  the 
partners  should  bring  into  the  co-partner- 
ship concern  the  sum  of  500/.  The  stipu- 
lation as  to  that  sum  was  made  by  parol, 
and  nothing  was  said  with  respect  to  inter- 
est upon  it    The  partnership  continued  up 
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to  the  3rd  of  October  1857,  when  it  was 
dissolved.  This  suit  was  subsequently  in- 
stituted for  the  purpose  of  taking  the  part- 
nership accounts,  and  a  decree  for  that 
purpose  had  been  made. 

The  chief  clerk  certified  to  the  effect,  that 
the  plaintiff  had,  in  accordance  with  the 
above  stipulation,  brought  the  sum  of  500/. 
into  the  partnership,  but  that  the  defendant 
had  failed  to  prove  that  he  had  brought 
into  the  partnership  the  sum  of  5001.  or 
any  part  of  that  sum,  and  he  accordingly 
credited  the  plaintiff  in  account  with  the 
sum  of  343/.  17«.  9d,  in  respect  of  interest 
at  51.  per  cent  per  annum  on  the  500/.  paid 
by  him,  from  the  Ist  of  January  1844  to  the 
3rd  of  October  1857,  the  period  at  which 
the  partnership  was  dissolved,  in  addition 
to  his  share  of  the  profits. 

This  was  an  adjourned  summons  on  the 
part  of  the  defendant  to  vary  the  chief 
clerk's  certificate,  by  disallowing  the  sum 
of  343/.  17*.  9d.  to  the  plaintiff  for  interest, 
as  above  stated. 

Mr.  Malins  and  Mr.  Woodroffe,  for  the 
defendant,  in  support  of  the  summons,  said 
that  not  only  was  there  no  agreement  be- 
tween the  plaintiff  and  the  defendant  with 
reference  to  interest  on  the  sum  of  500/., 
but  that  the  plaintiff  had  never  been  cre- 
dited in  the  partnership  accounts  with  any 
sum  in  respect  of  such  interest,  nor  had 
there  been  anything  said  about  it  during 
the  period  of  the  partnership.  They  relied 
on  Stevens  v.  Cook  (1). 

Mr.  Craig  and  Mr.  W.  W.  Cooper ^  for 
the  plaintiff,  were  not  called  upon. 

Stuart,  V.C. — The  question  is  as  to  the 
interest  upon  the  capital  advanced  by  the 
plaintiff.  What  I  find  stated  by  the  defen- 
dant on  that  subject  in  the  accountant's 
report,  made  to  the  chief  clerk,  is,  that  both 
the  plaintiff  and  the  defendant  agreed  to 
provide  500/.  each ;  and  the  defendant  states 
he  brought  in  his  500/.  The  defendant 
admits  that  the  plaintiff  brought  in  500/. ; 
but  when  the  evidence  came  to  be  looked 
at,  it  appeared  that  there  was  not  sufficient 
proof  that  the  defendant  had  brought  in  500/. , 
and  upon  the  accountant's  report  the  matter 
is  left.  There  is  no  motion  to  vary  the  chief 
clerk's  certificate  upon  any  such  ground  as 


that  the  defendant  did  not  get  credit  for  the 
capital  he  paid  to  the  partnership.  But  in 
the  same  report  the  accountant  states,  not 
thai  the  plaintiff  claimed  interest  for  his 
500/.,  but  that,  having  brought  in  the  whole 
capital,  and  knowing  that  the  defendant 
never  could  bring  in  any,  and  saying  that  the 
defendant  never  did  bring  in  any,  he  claimed, 
instead  of  interest,  to  be  allowed  one-seventh 
more  of  the  profits.  That  claim  was  not 
allowed  The  claim  made  by  tiie  plaintiff, 
and  his  statement  in  the  accountant's  report 
in  respect  of  it,  amount  to  this :  that  the 
compensation  he  required  in  consideration 
of  his  having  brought  in  the  whole  capital, 
was  not  interest  upon  it,  but  an  additional 
share  of  profits. 

What  is  now  to  be  decided  is,  whether 
or  not,  in  a  case  in  which  the  defendant 
admits  that  each  partner  was  to  bring  in 
500/.,  and  it  has  been  proved  that  the 
plaintiff  has  brought  in  his  500/.,  but  the 
defendant  has  not  proved  that  he  brought 
in  his  500/.,  the  partnership  accounts  can 
be  taken  upon  the  gross  profits,  unless  the 
plaintiff  be  allowed  interest  upon  the  sum 
of  500/.  in  addition  to  his  share  of  the 
profits.  It  has  been  said,  the  agreement  was 
that  the  plaintiff  should  supply  the  whole 
expenditure,  and  the  defendant  only  his 
labour.  K  that  had  been  the  agreement, 
it  would  not  be  a  just  way  of  ta^ng  the 
account  to  allow  the  plaintiff  interest  upon 
his  capital  The  defendant,  however,  must' 
be  held  to  be  bound  by  his  statement  as 
to  the  agreement  to  find  the  500/.  capital. 

It  has  been  said  that  this  point  has  already 
been  decided  in  the  case  of  Stevens  v.  Cook. 
I  do  not  believe  that  any  such  thing  was 
ever  decided  by  ma  Such  a  decision  would 
be  contrary  to  principle.  I  can  well  under- 
stand that  the  same  principle  would  not  be 
applicable  where  the  terms  of  the  contract 
are  that  one  partner  should  find  the  capital 
and  the  other  contribute  the  whole  of  his 
labour.  My  opinion,  therefore,  is,  that  there 
is  no  ground  whatever  for  altering  the  cer- 
tificate of  the  chief  clerk.  I  must  decide 
the  case  upon  the  footing  that  each  partner 
was  to  advance  an  equal  amount  of  capital ; 
and  it  appearing  that  the  defendant  never 
advanced  his  share  of  the  capital  at  all,  the 
plaintiff  must  be  allowed  interest 


(1)  6  Jar.  N.S.  1415. 
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BOMHiT,  M.R    /THX    BIGHT   HOK.  LADY 
1862.  J     MABT  ELIZABETH   TOP- 

April  23, 24, 25  ;\    ham  v.  the  duke  of 
June  30.         \  pobtland. 

Power  of  Appointment —  Undue  Exercise 
of — Resettlement  by  Appointee — Parental 
Influence  —  Intention  to  defeat  intended 
Marriage. 

If  a  pot9€r  is  executed  in  favour  of  an 
^bfect  of  ike  power ^  in  order  that  other  deeds 
may  be  executed  by  the  appointee  to  raise 
imiueements  for  a  daughter  of  the  donee  of 
the  power  J  also  an  object  of  the  power,  to  ab- 
stamfrom  marrying  with  a  person  objected 
to  by  him,  the  appointment  cannot  be  sup- 
ported if  questioned  in  a  Court  of  equity. 

Semble — It  is  immaterial  whether  the 
agreement  by  the  appointee  to  carry  out  the 
desire  of  the  donee  is  entered  into  before  or 
after  the  appointment, 

ThiB  bill  was  filed,  by  Lady  Mary  Eliza- 
beth Topham,  the  wife  of  Sir  William 
Topham,  by  her  next  friend,  against  the 
Duke  of  Portbnd,  Charles  Eaton  Ellis, 
the  Right  Hon.  Lord  Henry  Cavendish 
Bentinck  and  Lady  Harriet  Cavendish 
Bentinck,  Sir  William  Topham,  and  John 
James,  asking  that  she  might  be  declared 
entiUed  to  a  sum  of  18,686/.  2#.  8d, 
V^  5s,  per  cent  annuities,  purchased  with 
the  sums  of  8,000/.  and  8,000/.  appointed 
to  Lord  H.  C  Bentinck  by  certain  deeds-poll, 
dated  the  13th  and  the  28th  of  October 
1848,  and  the  accumulations  thereof;  or  if 
she  was  not  so  entitled,  then  that  it  might 
be  declared  that  the  appointments  made  by 
the  said  deeds-poll  were  void  as  against  the 
{daintifr  so  &r  as  the  same  relaW  to  the 
sums  of  8,000/.  and  8,000/.,  and  that  the 
settlement  thereof  was  also  void  as  against 
h^,  and  might  be  set  aside ;  and  that  proper 
directaons  might  be  given  for  raising  and 
paying  the  amount  due  to  the  pliunti£ 
Tluit  so  much  of  the  fimd  standing  in  the 
names  of  the  Duke  of  Portlimd  and 
C  H.  Ellis,  as  trustees  of  a  settlement  of 
the  24th  of  November  1848,  as  had  arisen 
from  the  income  of  the  sums  of  8,000/.  and 
8,000/.  might  be  paid  to  the  plaintiff,  and 
that  the  residue  thereof  might  be  trans- 
ferred to  John  James,  as  the  trustee  of  the 
settlement  made  on  the  marriage  of  the 
phuntiff  with  Sir  W.  Topham. 
Ksw  Sbmub,  32.— Ohaho. 


That  the  plaintiff  mi^t  be  declared  to 
be  entitled  to  one  moiety  of  the  income  of 
the  fiind,  subject  to  the  trusts  of  an  inden- 
ture of  the  24th  of  June  1843,  and  to  one 
moiety  of  an  annuity  of  2,720/.  appointed 
by  deeds-poll  of  the  21st  of  September 
1854,  and  the  19th  of  December  1854,  to 
Lady  Harriet  C.  Bentinck,  and  to  the 
accumulations  thereof;  or  that  it  might 
be  declared  that  the  appointments  m&de 
by  the  deeds-poll  were  void  and  inopera- 
tive as  against  the  plaintiff^  and  that  she 
was  entitled  to  one  moiety  of  the  income 
accrued  due  since  the  death  of  the  late 
Duke  of  Portland  on  the  fund,  subject  to 
the  trusts  of  the  indenture  of  the  24th  of 
June  1843,  and  to  one  moiety  of  the 
annuity  of  2,720/L  comprised  in  the  inden- 
ture of  the  24th  of  November  1848,  and 
that  the  balance  thereof  after  giving  credit 
for  the  sums  of  320L  and  717/.  7s.  4d, 
might  be  paid  to  her  accordingly. 

It  also  asked  for  the  appointment  of  a 
receiver  of  the  interest  of  the  funds  com- 
prised in  the  indenture  of  the  24th  of 
June  1843,  and  of  the  annuity  of  2,720/. 
granted  by  the  indenture  of  the  24th  of 
November  1848,  and  that  the  bank  annui- 
ties standing  in  the  names  of  the  Duke  of 
Portland,  Lord  H.  C.  Bentinck,  and  Lady 
Harriet  C.  Bentinck,  which  had  arisen 
from  the  moiety  of  the  income  of  the  stocks 
and  of  the  annuity,  might  be  transferred  to 
the  credit  of  the  cause. 

It  also  asked  that  the  accounts  might  be 
taken. 

The  facts'  of  the  case  will  appear  from 
the  statements  made  in  the  judgment 

The  Solicitor  General  (Sir  R.  Palmer), 
Mr.  Bolt,  Mr.  Follett,  and  Mr.  Bowdiffe, 
for  the  plaintiff,  cited 

In  re  Marsden's  Trusts,  4  Drew.  594; 
s.  c.  28  Law  J.  Rep.  (N.8.)Chanc.  906. 

Carvef*  v.  Bowles,  2  Buss.  &  M.  301 ; 
S.C.  9  Law  J.  Rep.  Chanc.  91. 

Scroggs  v.  Scroggs,  Amb.  272. 

Wellesley  v.  Momington,  2  Kkj  &  J. 
143. 

Farmer  v.  Martin,  2  Sim.  502. 

Jackson  v.  Jackson,  4  Bro.  C.C.  462. 

Fry  V.  Capper,  Kay,  163. 

Bussell  V.  Jackson,  10  Hare,  204. 

Sandeman  v.  M^Kenzie,  1  J.,  &  H.  613; 
s.  c.  30  Law  J.  Rep.  (n.s.)  Chanc. 
838. 
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Chadmck  v.  DoUman,  2  Vem.  528. 
Salman  v.    GibbSy   3  De  Gex  &  6m. 

343;    ac.   18  Law  J.  Eep.  (n.s.) 

Chanc.  177. 

Sir  Hugh  Caimg^  Mr,  Hardy  and 
Mr,  A,  Bailey^  for  the  Duke  of  Portland, 
cited 

Stroud'  V.  Norman^  Kay,  313;  s.c.  23 

Law  J.  Rep.  (n.s.)  Chanc  443. 
Birley  v.  Birley,  26  Beav.  299;   8.a 

27  Law  J.  Rep.  (n.s.)  Chanc.  569. 
Prohy  V.  Landor,  28  Beav.  504;  8.C. 

30  Law  J.  Rep.  (n.s.)  Chanc.  593. 
WaUgravt  v.  TehU,  2  Kay  <fe  J.  313; 

8.C.  25  Law  J.  Rep.  (n.s.)  Chana 

241. 
Ingram  v.  Ingram,  2  Atk.  ^S, 
Lomax  v.  Ripley,  3  Sm.  <k  Gif.  48; 

8.  c.  24  Law  J.  Rep.  (n.&)  Chana 

254. 
Daubenyy,  Cockbum,  1  Mer.  626. 
M'Qtieen  v.  Farquhar,  1 1  Ves.  467, 479. 
KeUy  V.  Keily,  4  Dru.  &  W.  38. 
WaU  V.  Cr<fyA»,  3  Sm.  <fe  Gif.  362;  s.a 

26  Law  J.  Rep.  (n.s.)  Chanc.  211. 
Eavtledge  v.  DorriU,  2  Vee.  jim.  357. 
Sadler  v.  PraU,  5  Sim.  632. 
Fearon  v.  De^msay,   14  Beav.    635; 

s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 

505. 
Beere  v.   Hoffmigter,    23  Beav.   101; 

8.C.  26  Law  J.  Rep.  (n.s.)  Chanc. 

177. 
Brigtow  V.  Warde,  2  Ves.  jun.  336. 
Maddison  v.  Andrew,  1  Ves.  sen.  57. 
Eobinton  v.  Hardcastle,  2  Term  Rep. 

241. 
Richardson  v.  Simpson,  3  Jo.  ds  Lat 

540. 
Askham  v.  Barker,  12  Beav.  499;  s,  a 

17  Beav.  37;  22  Law  J.  Rep.  (n.s.) 

Chanc.  769. 
Alexander  v.  Alexander,  2  Ves.   sen. 

640. 
White  V.  St,  Barhe,  1  Ves.  k  B.  399. 
Goldsmid  v.   Oddsmid,  2  Hare,  187; 

S.C.  12  Law  J.  Rep.  (n.s.)  Chanc.  113. 
Wright  v.   Gfe/,  22  Beav.    207;   s.c. 

25  Law  J.  Rep.  (n.s.)  Chanc.  803. 
Lassence  v.  Tiemey,  1  Mac.  &  G.  551; 

S.C.  2HaU<feTw.  115. 
Saunders  v.  Fai^i^,  4  Beav.  115;  8.C. 

1  Cr.  &  Ph.  240;  10  Law  J.  Rep.  (n.s.) 

Chanc.  354. 


Palmer  v.  Wheeler,  2  Ball  A  B.  18. 
Foster  v.  Cautley,  3  Sm.  <k  Gif  96; 

s.  c.  24  Law  J.  Rep.  (n.s.)  Chanc.  252; 

6  De  Gex,  M.  <k  G.  55. 
Re  GosseCs  Settlement,  19  Beav.  529. 

Mr,  Lloyd  and  Mr,  Hobhouse,  for  C.  H. 
EUis. 

Mr,  Osborne  and  Mr,  F,  P,  Morris,  for 
Lord  Henry  Cavendish  Bentinck,  com- 
mented on  some  of  the  cases  previously 
referred  to,  and  cited — 

Rowley  V,  Rowley,  Kay,  242;   s.c.  23 

Law  J.  Rep.  (n.s.)  Chanc.  275. 

Mr,  Oiffard,  Mr,   T,  Stevens,  and  Mr. 

Freeling,  for  Lady  Harriet  Bentinck,  also 

relied  upon  many  of  the  cases  previously 

cited. 

Sugden  on  Powers,  613, 528,  618,  ed.  8, 

was  also  referred  to. 
The  Solicitor  General  was  heard  in  reply. 

The  Master  of  the  Rolls  (June  30). — 
This  suit  is  instituted  by  Lady  Mary  Top- 
ham,  contesting  the  validity  of  various 
appointments  relating  to  two  sums  of 
8,000/.  each,  an  annuity  of  2,720/.,  and  to 
the  income  of  a  fund  originally  consisting 
of  52,000/.,  SI,  lOs,  per  cent  annuities, 
but  since  increased  and  varied  by  accumu* 
lations  and  changes  of  security.  The  bill 
prays,  first,  that  the  plaintiff  may  be  declared 
entitled  to  the  sum  of  18,686/.  2s,  8d,  3L  5t. 
per  cent,  annuities,  purdiased  with  the  two 
sums  of  8,000/:  and  8,000/.  appointed  to 
Lord  Henry  Cavendish  Bentinck  by  two 
deeds-poll,  dated  respectively  the  13tili  aod 
28th  of  October  1848,  and  the  aocumula* 
tions  thereof;  or,  in  the  alternative,  that 
the  appointments  may  be  declared  void; 
and  it  then  proceeds  to  ask  for  similar  relief 
as  to  the  appointment  relating  to  the  two 
other  fimds. 

The  appointments  which  relate  to  tha 
two  sums  of  8,000/.  rest  on  different  in- 
struments, and  require  a  distinct  con- 
sideration from  the  appointments  of  the 
annuity  and  the  52,000/.  In  August  1795, 
the  marriage  of  the  late  Duke  and  Duchess 
of  Portlimd  took  place.  On  that  occasion 
the  English  estates  of  the  Duke,  and  the 
Scottish  estates  of  the  Duchess,  were  set- 
tled by  two  contemporaneous  indentures.  By 
that  which  bears  date  the  4th  of  August 
1795,  in  the  events  which  have  happ^od| 
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the  English  estates  of  the  Duke  were 
charged  with  40,000/.  in  &voTir  of  the 
younger  children  of  the  marriage,  in  snch 
shares  and  proportions  as  the  Duke  and 
Duchess  or  the  survivor  should  appoint; 
and,  in  default  of  appointment,  among  such 
yoiunger  children  equally.  At  the  same 
time,  and  on  the  3rd  of  August  1795,  the 
Scottish  estates  of  the  Duchess  were  charged 
with  70,000/L  in  favour  of  the  younger 
diiidren  of  the  Duchess  by  any  marriage, 
who,  or  their  issue,  should  survive  their 
&ther  and  mother.  Of  this  sum  40,000/L 
was  limited  to  belong  to  the  younger  chil- 
dren of  the  first  marriage  in  such  shares  as 
the  Duke  should  appoint,  and  in  default 
thereof  as  the  Duchess  should  i^point,  and 
in  default  of  any  appointment  amongst 
them,  equally.  Those  are  the  two  powers 
the  mode  of  exercising  which  by  the  late 
Duke  is  complained  of  by  the  plaintiff. 

In  June  1814,  the  Ihike  executed  two 
indentures:  by  the  first  he  charged  his 
Nottingham  estates  with  a  jointure  and 
rent-charges  in  favour  of  the  Duchess,  and 
subject  tiiereto  created  a  tenn  of  1,000 
years  in  such  estates,  vested  in  two  trus- 
tees. By  the  second  he  declared  the  trusts 
of  that  term  to  be  for  the  purpose  of  ndsing 
Uie  40,000/.  settled  by  the  indenture  of 
the  4th  of  August  1795,  during  the  life  of 
the  Iftte  Duke,  as  he  should  direct,  or  if 
not,  after  his  decease;  and  he  supplied  a 
hotch-pot  clause  for  any  portion  of  the 
40,000/L  which  might  remain  unappointed, 
which  clause  had  been  omitted  from  the 
original  settlement.  In  1828  that  deed, 
the  validity  of  which  was  subject  to  the 
same  question,  was  confirmed  by  private 
act  of  parliament,  the  1  Geo.  4.  c.  xxxvL 
There  were  nine  children  issue  of  the  mar^ 
riage.  The  eldest  son,  the  Marquis  of 
Titchfield,  died  in  1824;  Lady  Caroline 
Bentinck  died  in  1828;  Lord  George  Ben- 
tinck  died  in  1848.  The  remaining  six 
survived  their  parents:  viz.,  the  present 
Lord  Henry  Bentinck ;  Lady  Charlotte,  the 
wife  of  the  Right  Hon.  Evelyn  Denison; 
Lady  Lucy,  now  Lady  Howard  de  Walden ; 
Lady  Harriet  Bentinck;  and  the  plaintiff 
On  the  marriage  of  Lady  Charlotte,  in 
1827,  there  being  at  that  time  seven 
younger  children  of  the  marriage  in  exist- 
oioe,  one-seventh  of  the  40,000/.  charged 
OQ  the  Nottingham  estates  was  appointed 


to  be  raised  for  her,  on  the  death  of  the 
survivor  of  her  fiither  and  mother.  The 
Duke  paid  the  whole  of  that  amount  on 
her  marriage;  and  thereupon,  and  in  con- 
sideration thereof^  the  sum  so  appointed 
was  assigned  to  a  trustee  for  the  late 
Duke  to  form  part  of  his  personal  estate. 
And  in  like  manner  one-seventh  of  the 
40,000/.  charged  on  the  Scottish  estates 
was  appointed  to  Lady  Charlotte,  and 
on  payment  of  that  amount  by  the  Duke 
that  share  also  was  assigned  for  his 
benefit  as  part  of  his  personal  estate.  On 
the  marriage  of  Lady  Howard  de  Walden 
in  November  1828,  ^ere  being  then  only 
six  younger  children  of  the  marriage  in 
existence,  the  same  course  was  adopted 
with  respect  to  her;  with  the  exception  that 
one-sixth  of  each  sum  of  40,000/.  was 
appointed,  paid  and  assigned  as  in  the  case 
of  Lady  Charlotte  Denison :  and  in  January 
1829  further  shares  were  appointed,  paid 
and  assigned  in  like  manner  to  Lady  Char- 
lotte Denison,  to  make  up  her  portion,  one- 
sixth  of  the  two  sums  of  40,000/.  each. 

In  June  1843,  by  an  indenture,  made  be- 
tween the  Duchess  of  the  first  part,  the  late 
Duke  of  the  second  part,  the  present  Duke 
and  Lord  George  Bentinck  of  the  third 
part,  three  sums  of  stock  and  9,000/.  due 
on  the  bond  of  the  late  Duke  were  assigned 
to  the  present  Duke  and  Lord  George,  as 
trustees,  in  trust  to  pay  the  dividends  and 
interest  to  the  late  Duchess  for  her  life,  and 
after  her  death  to  set  apart  so  much  of  the 
trust-fund  as  would  produce  800/.  per 
annum  on  the  trusts  thereinafter  declared, 
and,  subject  thereto,  absolutely  for  Lord 
Henry  Bentinck,  or,  if  he  should  die  before 
the  Duchess,  for  Lord  George  Bentinck; 
and,  as  to  the  fimd  so  set  apart  to  produce 
800/.  per  annum,  that  was  to  be  held  upon 
trust  during  the  life  of  the  plaintiff,  pro- 
vided the  Duke  of  Portland  for  the  time 
being  should  by  deed,  executed  in  the 
manner  thereinafter  mentioned,  direct  (but 
not  otherwise)  to  pay  an  annual  sum,  not 
exceeding  800/.  per  annum,  to  and  for  the 
benefit  of  the  plaintiff,  in  such  manner  and 
subject  to  such  restrictions  as  should  be 
expressed  in  such  deed  of  direction,  and, 
subject  thereto,  in  trust  for  Lord  Henry 
Bentinck;  provided  he  did  not  die  before 
the  late  Duchess,  without  leaving  any  issue; 
but  if  he  did,  then  it  was  to  go  to  Lord 
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Geoi^  Benlinok.  That  deed  neither  re- 
lates in  any  way  to  the  two  sums  of  8,000/L 
each;  nor  h  it,  or  anything  done  in 
consequence  of  it,  complained  of;  but  it  is 
materCal  as  being  the  first  act  which  contains 
any  indication  of  the  intention  to  impose 
fetters  on  the  disposition  of  the  plainti^ 

In  1844  the  late  Duchess  died;  and  since 
her  death  the  800/.  per  annum  has  been 
paid  to  Lord  Heniy  Bentinck,  who  invested 
the  same  half-yearly  in  the  purchase  of  new 
SL  per  cents.,  having  so  done  at  the  request 
of  Uie  late  Duke ;  at  whose  request  he  also 
executed  a  decbiiation  of  trust  of  the  1st  of 
September  1844  ;  undertaking  to  accumu- 
late the  dividends,  and  to  hold  the  fund 
during  the  life  of  the  plaintiff,  in  trust  for 
her  at  such  time  and  in  such  manner  as  the 
Duke  of  PorUand  for  the  time  being  might 
in  writing  direct;  and  in  the  absence  of  any 
such  dir^tion,  for  himself  or  his  personid 
representatives  absolutely. 

In  1848  Lord  Qeoige  Bentinck  died; 
and  thereupon,  the  younger  children  of 
the  marriage  being  reduced  to  five,  the 
late  Duke  was  desirous  of  making  up 
the  appointments  in  £Eivour  of  the  younger 
children  to  Uie  sum  of  8,000Z.  each ;  and 
for  that  purpose,  in  October  1848,  he,  by 
two  deeds-poll,  bearing  date  the  13th  of 
October  1848,  appointed  1,333/:  6#.  Bd,  to 
Lady  Charlotte  Denison,  and  a  like  sum  to 
Lady  Howard  de  Walden,  out  of  the  re-* 
mainder  of  the  sum  of  40,000/.  charged  on 
the  English  estates;  and  on  payment  of  the 
money,  amounting  to  the  sums  so  appointed, 
he  took  an  assignment  of  the  shares  so 
appointed  as  part  of  his  personal  estate. 
By  a  deed-poll,  of  even  date  with  the  other 
two,  viz.  of  the  13th  of  October  1848, 
be  appointed  8,000/.  out  of  the  remainder 
of  the  40,000/.  to  Lady  Harriet  Ben- 
tinck; and  he  appointed  16,000/1,  the 
residue  of  the  sum  of  40,000/.,  to  Lord 
Heniy  Bentinck.  All  these  sums  were 
appointed  to  be  paid  at  the  decease  of  the 
appointor;  but,  on  payment  by  the  late 
Duke  at  once  of  the  amounts  so  specified, 
and  in  consideration  thereof,  he  took  assign- 
ments of  the  share  so  appointed  for  his  own 
benefit  as  part  of  his  personal  estate. 

On  the  28th  of  October  1848,  the  late 
Duke  executed  a  deed  of  direction  and  ap- 
pointment, distributing  the  remainder  of  the 
40,000^   chaiged  on  the  Scottish  estates. 


By  that  deed,  he  appointed  and  distributed 
two  sums  of  1,333/.  6#.  Sd.  each  to  Lady 
Charlotte  Denison  and  Lady  Howard  de 
Walden;  8,000/.  to  Lady  Harriet  Ben- 
tinck, and  tiie  remaining  16,000/.  to  Lord 
Henry  Bentinck.  In  those  cases  also  the 
Duke  made  the  like  payments  at  once  of 
the  amounts  so  appointed,  and  took  assign- 
ments of  the  shares  as  on  the  former  occasionsL 

The  question  raised  by  the  plaintiff  relates 
to  the  ^ares  so  appointed  to  Lord  Heniy 
Bentinck,  or,  at  least,  to  one-half  of  th^n. 
There  is  no  question  but  that  one^ialf  of 
those  two  sums  of  1 6,000/.  each  wasintoided 
for  Lord  Henry  Bentinck  for  his  sole  use 
and  benefit  The  question  in  this  cause 
relates  to  the  remaining  moieties,  viz.  the 
two  sums  of  8,000/.  each  from  tiie  sums 
charged  on  the  English  and  Scottish  estates. 

The  marmer  in  which  those  sums  were 
dealt  with  was  this :  immediately  after  the 
13th  of  October  1848,  16,000/1  was  carried 
at  Messrs.  Drummond's,  by  order  of  the 
late  Duke,  to  the  account  of  Lord  Henry; 
and  on  the  30th  of  October,  two  days  after 
the  execution  of  the  deed  of  the  28th  of 
October,  1 6,000/.  more  was,  by  the  direction 
of  the  late  Duke,  carried  to  the  account  .of 
Lord  Henry  by  Messrs.  Dnmmionds.  On 
the  same  day  Lord  Henry  gave  Messrs. 
Drummonds  an  order  to  invest  16,000/1  in 
the  purchase  of  3/.  10«.  per  cents.,  in  the 
joint  names  of  the  present  Duke  and  of  Mr. 
Ellis,  and  directed  the  dividends  of  that 
fimd  to  be  placed  to  their  credit,  to  an 
account  to  be  marked  ''  M  **;  and  on  the 
same  day  Mr.  Ellis  (who  was  the  man  of 
business  of  the  late  Duke,  and  who,  by  his 
instructions,  conducted  the  whole  matter) 
wrote  informing  him  of  what  had  been  done, 
and  also  informing  him  that  a  declaration 
of  trust  would  be  forthwith  executed. 

That  indenture  bears  date  the  24th  of 
November  1848,  being  about  a  month  sub- 
sequent to  the  date  of  the  last  deed,  making 
the  appointmentof  thereddueof  the40,000/. 
charged  on  the  Scottish  estates.  It  was 
made  between  Lord  Henry  of  the  one  part, 
and  the  present  Duke  and  Mr.  Ellis  of  the 
other  part  It  recites  that  Lord  Henry  had 
invested  the  16,000/.  in  the  purchase  of 
18,686/.  2«.  8d  3/.  5«.  per  centa,  in  the 
name  of  the  present  Duke  and  Mr.  Ellis, 
with  the  intent,  from  the  natural  love  and 
affection  he  had  for  the  plaintiff,  his  sister. 
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that  a  proTision  might  be  made  for  her 
in  the  contingency  thereinafter  expressed ; 
and  tiiereupon  the  indenture  witnessed,  and 
the  present  Duke  and  Mr.  Ellis  undertook 
that  they  would  stand  possessed  of  the  said 
stock  and  the  dividends  to  be  thereby  pro- 
duced, **  upon  trust  henceforth  and  until 
the  expiration  of  the  tenn  of  twenty-one 
years  from  the  day  of  the  decease  of  Lord 
Henry  Bentinck,  or  until  previously  thereto 
any  such  appointments  shall  be  made  as 
would  entitle  the  plaintiff  Lady  Mary,  to 
the  tnuiafer  of  the  whole  stocks,  funds  and 
securities  now  intended  to  be  settled,  and 
of  the  accumulations  therefrom  which  are 
hereinafter  provided  to  be  made,  or  until 
the  plaintiff^  Lady  Maiy,  shall  previously 
die  without  the  appointment  of  the  whole 
thereof  having  been  made  to  her,  or  for  her 
bmefif*  Then,  that  the  present  Duke  and 
Mr.  Ellis  ''  do  receive  and  invest  and  accu- 
mulate at  compound  interest  the  dividends 
on  the  sums  of  stock.''  "And  upon  further 
trust,  that  the  said  trustee  or  trustees  for 
the  time  being  do,  at  the  expiration  of  such 
period  for  accumulation  as  aforesaid,  or 
at  any  time  or  times  previously  thereto, 
when  and  as  such  one  of  the  said  Marquis  of 
Titchfield  and  Lord  Henry  Bentinck  as  for 
the  time  being  may  be  Duke  of  Portland, 
shall  by  any  writing  under  his  hand  so 
direct,  transfer,  assign  and  pay  all  or  any 
part  of  the  stocks,  funds  and  securities 
which,  whether  from  original  investment  or 
from  accumulation  for  l£e  time  being  may 
be  subject  to  the  trusts  or  provisions  of 
these  presents,  unto  or  for  the  benefit  of 
Lady  Mary  Bentinck,  in  such  manner  as  the 
Duke  of  Portland  for  the  time  being  may 
direct^  and  subject  to  the  trusts  or  purposes 
aforesaid,  or  when  and  as  the  same  shall  be 
no  longer  capable  of  taking  effect ;  and  as 
to  the  said  trust -monies,  stocks,  funds, 
securities  and  accumulations,  and  the  divi- 
dends, interest  or  income  thereof  of  which 
respectively  there  may  not  have  been  any 
sndi  appointment  unto  or  for  Lady  Mary 
Bentinck  as  aforesaid,  siand  possessed  of 
the  said  trust-monies,  stocks,  funds,  secu- 
rities and  accumulations,  upon  trust  for 
Lord  Henry  Bentinck,  his  executors,  admin- 
istrators or  assigns,  absolutely."  And  it 
was  by  that  indenture  provided,  that  in  the 
event  of  any  partial  appointment  being 
made  in  favour  of  Lady  Maiy  Bentinck,  the 


accumulation  thereby  directed  should  con- 
tinue as  to  the  residue  of  the  trust-funds ; 
and  the  indenture  contained  the  usual 
powers  for  varying  the  investment  of  the 
trust-fund,  and  for  the  appointment  of  new 
trustees. 

That  IB  the  transaction  on  the  validity 
of  which  the  Court  has  to  determine. 
Under  the  power  the  late  Duke  might,  if 
he  pleased,  have  appointed  the  two  sums 
of  1 6,000Z.  each  to  Lord  Henry,  for  his  own 
benefit;  and  further,  when  they  had  become 
his  own  property  Lord  Henry  might,  if  he 
had  thought  fit  so  to  do,  have  applied  the 
whole  or  any  part  of  such  sums  for  the 
benefit  of  his  sister,  the  plaintiff,  either 
absolutely  or  in  the  qualified  manner  ex- 
pressed by  the  last-mentioned  deed.  The 
real  question  is,  whether,  having  regard  to 
the  facts  established  by  the  evidence  given 
in  this  cause,  and  to  the  inferences  to  be 
drawn  from  the  contents  of  the  deeds  them- 
selves, that  is  the  real  character  of  the 
transaction? 

It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  transaction  was  merely 
a  colourable  appointment,  executed  with 
a  view  to  effect  an  object  which  was  not 
within  the  scope  of  tiie  power:  that  it 
was  not  and  never  was  intended  to  be  an 
appointment  in  fevour  of  Lord  Henry;  that 
it  was  an  appointment  in  favour  of  the 
plaintiff,  but  contrived  in  such  a  manner  as 
to  make  her  obtaining  it  dependent  on  her 
marrying,  or  abstaining  fh>m  marrying, 
accoriding  to  the  wishes  of  the  late  Duke ; 
that  it  must  be  treated  exactly  as  if  in 
making  the  appointment  the  trusts  of  the 
indenture  of  ike  24th  of  November  1848 
had  been  contained  in  the  same  instrument 
executed  by  the  Duke ;  and  that  in  that 
event  one  of  two  conclusions  is  inevitable  : 
either  it  is  an  appointment  in  favour  of 
Lady  Mary,  and  that  the  subsequent  limit- 
ations imposing  fetters  on  her  enjoyment  of 
it  and  control  over  it  are  void ;  or  if  that  be 
not  the  conclusion  come  to,  then  that  the 
whole  appointment  is  void^  and  that  the 
two  siuns  must  go  as  in  default  of  appoint- 
ment. 

On  the  first  of  those  contentions  it  is 
impossible  to  adopt  the  view  of  the  plain- 
tiff. I  cannot  treat  this  as  an  appointment 
absolutely  in  her  favour,  and  reject  the 
limitation  and  condition  contained  in  the 
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deed  of  November  1848.  It  would  be  to 
make  a  perfectly  new  deed  with  fresh  limit- 
ations if  the  Court  were  so  to  act  The 
only  question  respecting  which  any  reason- 
able doubt  can  be  entertamed  is,  whether 
the  appointment  was  or  was  not  wholly 
void  on  the  ground  that  it  was  for  an  object 
foreign  to  the  purpose  for  which  the  power 
was  intended  ?  In  order  to  shew  the  object 
with  which  this  appointment  was  made, 
evidence  has  been  adduced,  the  result  of 
which,  it  was  contended  on  the  part  of  the 
phuntifif,  establishes  that  the  intention  of 
the  late  Duke,  the  donee  of  the  power,  was 
so  to  appoint  the  fund  as  to  give  the  plain- 
tiff one  equal  share  with  her  brother  and 
sisters,  provided  she  did  not  marry  her 
present  husband,  and  that  if  she  did  she 
was  to  have  no  benefit  from  or  enjoyment 
of  any  portion  of  the  fund  during  her  cover- 
ture with  Sir  William  Topham.  What  I 
have  to  consider  is,  first,  how  far  such  evi- 
dence can  properly  be  taken  into  consider- 
ation for  the  purpose  of  determining  on  the 
validity  of  the  execution;  and,  secondly, 
whether,  if  taken  into  consideration,  it 
establishes  that  the  object  to  accomplish 
which  this  appointment  was  made  is  so 
foreign  to  the  purpose  for  which  the  power 
was  given,  as  to  render  the  exercise  of  it 
invalid 

All  the  cases  which  bear  on  this  subject 
establish  that  it  is  the  duty  of  the  Court 
to  receive  and  examine  the  evidence  of 
the  motives  for  which  the  power  is  exer- 
cised. On  the  second  point,  also,  the  cases 
all  establish  the  same  principle.  In  Alleyn 
V.  Belchier{  1 )  Lord  Northington  lays  it  down, 
^Hhat  no  point  is  better  established  than 
that  a  person,  having  a  power,  must  execute 
it  bond  fide  for  the  end  designed;  otherwise 
it  is  corrupt  and  void."  Sir  William  Grant, 
in  WheaU  v.  HaU  (2),  says,  "I  cannot  con- 
ceive that  a  Court  of  equity  will  sanctiou 
the  application  of  a  power  to  purposes  clearly 
and  obviously  foreign  to  those  for  which  it 
was  originally  intended"  The  Court,  in  all 
the  cases,  examined  into  and  considered  the 
evidence  of  such  intention ;  and  if  such 
intention  was  proved  to  exist,  it  held  the 
power  to  have  been  unduly  exercised,  and 
the  execution  of  it  void  The  real  difficulty 
in  these  cases  lies  in  defining  accurately 

(1)  Eden.  132. 

(2)  17  Ves.  80. 


what,  to  use  the  words  of  Lord  Northing- 
ton,  is  ^^  bond  fide  the  end  designed  by  the 
power,"  or,  to  use  the  words  of  Sir  William 
Grant,  which  import  the  same  thing,  *'  what 
comes  within  the  purposes  for  which  the 
power  was  originally  intended  T 

In  this  case  there  can  be  no  question  that 
the  appointments  of  the  two  sums  of  1 6,000/L 
to  Lord  Henry  were  valid  executions  of  the 
power  at  law.  In  equity  the  question  is, 
whether  they  were  made  to  him  wholly  or 
in  part,  for  purposes  clearly  and  obviously 
foreign  to  those  for  which  the  power  was 
originally  intended?  It  was  argued  that 
there  arethreeclassesof  cases  which,  if  esta- 
blished by  evidence,  vitiate  the  execution 
of  the  power.  The  first,  when  the  donee 
appoints  to  an  object  of  the  power  with  the 
view  of  gaining  a  personal  pecuniary  benefit 
himself ;  such  as  that  of  a  father  appointing 
to  a  dying  infant  child,  in  order  that  he 
may,  as  next-of-kin,  take  the  fund  on  the 
death  of  the  intestate  child — WellesUy  v. 
Mornington,  That  class  of  cases  has  no 
reference  to  the  present,  and  may  be  dis- 
missed from  consideration.  The  second  class 
of  cases  is,  where  the  instrument  executing 
the  power  gives  to  the  appointee  the  pro- 
perty coupled  with  a  condition  expressed 
on  tJie  face  of  the  instrument  itself;  which 
condition,  if  complied  with,  would  effect  9Xk 
object  plainly  foreign  to  the  purposes  for 
which  Uie  power  was  intended  That  class  of 
cases  may  also  be  dismissed  from  consider- 
ation ;  the  instruments  of  appointment  here 
contain  no  such  condition.  The  third  class 
of  cases  is  stated  to  be  that,  where  the  donee 
of  the  power  and  the  appointee  agree  that 
if  the  appointment  be  made,  the  appointee 
will  deal  with  the  fund  appointed,  or  witii 
a  portion  of  it,  in  a  manner  foreign  to  the 
purposes  for  which  the  power  was  intended 
The  question  is,  whether  the  present  case 
comes  within  the  letter  or  spirit  of  such  a 
rule? 

It  was  contended,  on  behalf  of  the  de- 
fendants, that  the  present  case  does  not 
come  within  that  class;  that  it  is  necessary, 
in  order  to  bring  it  within  that  class,  that 
the  agreement  should  precede  the  appoint- 
ment; but  that  in  the  present  case  it  is  proved 
that  no  such  agreement  was  entered  into, 
and  the  case  of  Prohy  v.  Landor  was  referred 
to  as  being  confirmatory  of  that  proposition. 
That  proposition  is  sta^  too  broadly  when 
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h  k  ooDtended  that  the  agreement  to  per- 
vert the  fond  from  the  on^nal  purpose  for 
which  the  power  was  intended  must  be 
preTioos  to  the  execution  of  the  power.  It 
b  dLfficolt  to  see  the  distinction,  in  a  moral 
point  of  view,  between  an  appointment 
made  to  one  who  previously  agrees  to  deal 
with  the  fond  as  tiie  appointor  desires,  and 
an  appointment  made  without  any  such  pre- 
vious agreem^it,  but  where  the  appointee 
is  bound  by  such  moral  ties  as  to  be  unable, 
after  the  appointment  is  made,  to  contest 
the  will  of  the  appointor.  If  it  be  clearly 
established  that  tl^  appointment  was  made 
sol^  by  reason  of  the  well-founded  reli- 
ance which  the  appointor  placed  in  his 
influence  over  the  appointee,  it  seems  that 
the  result  must  be  Ihe  same,  in  the  consid- 
eration inequity,  whether  that  influence  be 
exerted  before  the  appointment  or  after  it; 
provided  that,  in  both  cases,  it  secures  the 
ocmsent  of  the  appointee  to  fulfil  the  wishes 
of  the  appointor.  If  an  appointment  made 
by  a  £a^er  to  a  dying  infant  child  be  void, 
although  theie  be  no  agreement  beforehand, 
I  am  at  a  loss  to  conceive  on  what  just 
principle  of  reasoning  an  appointment  to 
an  adult  son,  one  of  several  children,  would 
be  valid,  if  made  solely  on  the  well-founded 
belief  and  conviction  that  such  son  would, 
at  the  request  of  his  &ther,  pay  him  over  a 
porticmofthefundappointed.  Ineverymoral 
and  ccnnmon-sense  point  of  view,  the  case 
is  the  same,  whether  the  appointee  be  bound 
by  ihe  previous  agreement  or  by  inevitable 
influence.  From  whatever  source  it  may 
spring,  the  effect  is  the  same.  In  both 
cases  the  influence  which  acts  on  the 
i^pointee  existed  before  the  app<nntment 
was  made ;  in  both  cases  the  reliance  placed 
on  that  previously-acquired  influence  is  the 
motive  which  induces  the  i^pointor  to  make 
the  appointment.  In  neither  case,  in  a 
legal  point  of  view,  is  the  obligation  bind- 
ing. In  the  one  case  the  previous  agree* 
ment  could  not  be  enforced  by  any  proceed- 
ings either  at  law  or  in  equity;  and  in  the 
other  case  the  appointee  may,  if  he  have 
the  mond  power,  resist  the  influence  of  the 
^ypointor.  But  as,  in  both  cases,  the  ap- 
pointment is  made  solely  in  consequence  of 
Uie  confidence  felt  by  the  appointor  that  the 
influence  acquired  by  him  over  the  appointee, 
whether  by  contract  or  by  any  other  cause, 
wiU  effect  Us  object,  it  is  difficult  to  under- 


stand why  equity  should  declare  it  to  be 
invalid  in  the  one  case  and  valid  in  the 
other.  The  influence  possessed  by  parents 
over  their  offspring  is  a  recognized  branch 
of  equity,  against  the  exercise  of  which 
influence  this  Court  will  relieve  where  it  is 
employed  for  purposes  not  warranted  by  the 
rules  of  equity  and  good  conscienc&  It  is 
on  that  ground,  and  on  that  alone,  that  Re 
MandevCs  Trusts  is  founded.  It  goes  the 
full  length  of  supporting  the  proposition 
as  stated.  It  is  cited  also  in  Sugdm  on 
Powen,  p.  528,  8th  edition,  without  com- 
ment, as  illustrating  the  ordinary  rule.  In 
that  case  there  was  an  absence  of  any  pre- 
vious agreement;  but  the  mother,  relying 
on  the  effect  which  the  expression  of  her 
wish  would  have  upon  her  daughter,  ap- 
pointed the  whole  fimd  to  the  daughter,  in 
order  that,  afterwards,  such  wish  might  be 
communicated  to  her,  and  that  she  might 
thereby  be  induced  to  carry  it  into  effect 
Consider  the  position  of  the  appointee  in 
such  circumstances.  If  he  revise  to  give 
effect  to  the  wishes  of  the  appointor,  he 
gets  what  it  was  never  intended  that  he 
should  have,  and  exgoys  property  which, 
if  his  conduct  could  have  been  foreseen, 
might,  and  probably  would,  have  been  given 
to  another.  But  the  case  is  the  same  whe- 
ther the  consent,  or  the  agreement  to  act 
as  desired,  be  given  or  entcured  into  before 
or  after  the  appointment.  The  Court  also 
would  be  plaoeid  in  this  dilenuna :  if  it  did 
not  enforce  compliance  with  the  wishes  of 
the  appointor,  it  would  be  sanctioning  the 
appointee's  taJdng  property  never  intended 
for  him;  and  if  this  Court  were  to  enforce 
it  as  binding  in  conscience  on  the  appointee, 
it  would  enforce  the  execution  of  a  power 
in  fftvour  of  persons  who  were  not  objects 
of  it  In  BirUy  v.  BirUy  it  did  not 
appear  that  there  was  any  previous  agree* 
ment:  and  the  subsequent  deed  merely 
recited  an  understanding  which,  for  aught 
that  appeared,  was  merely  an  understanding 
on  the  part  of  the  appointor;  but  the 
appointment  was  held  to  be  void. 

In  the  present  case  the  fact  of  the  exist- 
ence of  the  previous  influence  of  the  late 
Duke  over  Lord  Henry  is  established  by  the 
evidence;  and  also  that  the  i^pointments 
of  the  two  sums  of  1 6,000/.  were  made  to 
him  on  the  £&ith  that  he  would  act  in  the 
matter  as  the  fiither  desired.     He  had  in 
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fact  in  1843  undertaken  the  peifonnance  of 
a  similar  trust  with  reference  to  the  annuity 
of  800/.  per  annum  granted  by  the  Duke 
and  Dudiess  by  the  deed  of  the  29th  of 
June  1843.  Independently  of  other  evi- 
dence, the  dates  are  conclusive  that  Lord 
Henry  merely  acted  in  the  matter  as  the 
instrument  of  his  father's  wishes.  On  the 
13th  of  October  1848, 16,000/.  chained  on 
the  English  estates  is  appointed  to  hmi,  and 
immediately  after  carried  to  his  account 
with  Messrs.  Drummonds,  of  which,  how-r 
ever,  no  information  was  given  to  him  at 
the  time.  On  the  28th  of  the  same  month 
the  16,000/.  charged  on  the  Scottish  estates 
is  appointed  to  him;  and  two  days  afte> 
wards,  viz.  on  the  30th  of  October,  the 
amount  is  carried  to  his  account  at  Messrs. 
Drummonds*.  The  first  intimation  he  has 
of  that  fact  is  in  a  letter  of  Mr.  Ellis, 
written  on  the  same  day,  and  inclosing  an 
order  to  Messra  Drummonds,  to  be  signed 
by  him,  directing  investment  in  3/.  IO9.  per 
cents,  of  one-half  of  each  sum  in  the  names 
of  trustees;  and  immediately  thereupon  a 
deed  is  prepared,  containing  a  decbration 
of  the  trusts  on  which  such  stock  is  to  be 
held.  The  deed  bears  date  the  24th  of 
November  foUowii^,  not  four  weeks  after 
the  payment  of  the  money.  It  is  impossi- 
ble to  read  the  answers  of  the  defendants, 
the  letters  of  Mr.  Ellis  and  the  depositions, 
and  not  to  see  that  this  was  all  one  trans- 
action, effected  by  the  influence  of  the  late 
Duke,  and  in  order  to  cany  out  his  wishes, 
all  which  is  strongly  oonfinned  by  the  con- 
tents of  the  documents  themselves.  The 
conclusion  therefore  is  this,  that  these  ap- 
pointments were  so  made  by  the  Duke  with 
the  view  and  for  the  purpose  of  carrying 
into  effect  his  intention  with  regard  to  his 
daughter  Lady  Mary.  I  am,  therefore, 
compelled  again  to  recur  to  the  evidence 
for  the  purpose  of  ascertaining  what  the 
intentions  were,  and  whether  the  effectuat- 
ing such  intentions  was  within  the  scope 
and  object  of  the  purposes  for  which  the 
power  was  originally  given. 

The  evidence  establishes  that  for  many 
years  a  mutual  attachment  had  existed 
between  the  Lady  Maiy  and  Sir  William 
Topham;  that  the  late  Duke  had  objected 
to  the  marriage,  and  had  offered  every  ob- 
stacle in  his  power  to  its  solemnization ;  that 
Lady  Maiy  had  frankly  stated  her  intention 


not  to  oppose  the  willof  her  father  during  his 
life,  but  that  she  considered  that  her  fEither's 
control  over  her  on  that  subject  ought  not 
to  extend  beyond  his  life ;  and  she  expressed 
her  intention,  when  freed  from  that  control, 
to  unite  herself  to  the  object  of  her  affection. 
The  late  Duke  set  himself  to  work  to  see  in 
what  manner  he  could  make  his  control  over 
his  daughter  extend  beyond  his  life,  and  he 
considered  that  the  powers  contained  in  the 
settlements  executed  on  his  marriage,  some 
forty  years  before,  afforded  him  the  means 
of  doing  so.  They  were  exclusive  powers 
of  appointment;  and  accordingly,  if  he  had 
thought  fit,  he  might  have  distributed  the 
whole  of  the  two  sums  of  40, 000/.  amongst  his 
four  other  younger  children,  leaving  Lady 
Mary  destitute.  But  that  obviously  would 
not  have  answered  his  purpose,  or  advanced 
the  accomplishment  of  his  wii^es.  If  Lsdy 
Mary  had  been  left  with  nothing,  having 
nothing  to  gain  by  remaining  single,  and 
nothing  to  lose  by  manying,  it  is  obvious 
that  fidbe  would  marry  the  moment  the 
parental  control  was  removed  ;  but  if  a 
sum  of  16,000/.  was  provided  for  her, 
and  placed  in  such  a  situation  that  she 
could  have  the  benefit  and  enjoyment  of  it 
if  she  did  not  marry  Sir  W.  Topham,  but 
would  lose  it  if  she  did,  then  there  was 
some  reason  for  supposing  that  Lady  Maiy 
would  not  make  so  great  a  sacrifice,  but 
would  prefer  single  i^uence  to  a  marriage 
with  the  object  of  her  affections,  coupled 
with  straitened  means.  That  is  the  clue 
to  the  whole  transaction  (which,  indeed,  is 
scarcely  veiled  at  all) ;  and  what  I  have  now 
to  consider  is,  whether  the  accomplishment 
of  that  object  was  within  the  purposes  for 
which  the  power  was  originally  intended, 
or  whether  it  was  foreign  to  those  purposes? 

On  that  point  my  opinion  is  in  favour 
of  the  plaintiff 

By  no  construction  of  an  ordinary  power 
contained  in  a  marriage  settlement  for 
raising  and  distributing  portions  amongst 
younger  children,  can  it  be  made  sub- 
servient to  the  accomplishment  of  any 
particular  fruides  or  inclination  which  the 
donee  of  the  power  may  have  as  to  the 
profession  in  life  which  any  of  Uie  objects 
of  the  power  may  choose  to  adopt  It  might 
as  reasonably  be  applied  to  prevent  a  son 
from  entering  the  diurch  or  the  army,  as  to 
prevent  a  daughter  from  entering  into  the 
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state  of  marriage ;  and  if  it  could  not  be  so 
applied  genen^y,  as  little  can  it  be  em- 
ployed for  the  purpose  of  preventing  a  son 
firom  taking  any  particular  living  or  enter- 
ing into  any  particular  regiment,  or  a 
drafter  from  marrying  any  gentleman  in 
particular  on  whom  she  may  by  preference 
have  fixed  her  affections.  If  I  am  right  in 
that,  then  this  result  follows :  the  whole 
appointment  of  each  sum  of  16,000/.  to 
Lord  Henry  is  void.  The  plaintiff  seems 
by  her  bill  merely  to  have  contested  the 
validity  of  the  appointment  so  £u*  as  regards 
the  moieties  of  tiiese  two  sums  ;  but  there 
are  no  means  by  which  the  moieties  can 
be  separated,  llie  appointment,  if  void  in 
part,  is  void  in  Mo.  It  is  impossible  for 
the  Court  now  to  surmise  how  much  the 
late  Duke  was  influenced  in  his  appointment 
of  the  two  sums  of  1 6,000/.  to  Lord  Heniy, 
by  his  conviction  that  Lord  Henry  would 
devote  the  moieties  of  each  sum  towards 
ihe  accomplishment  of  his  wishes.  H  Lord 
Henry  had  refused  to  be  instrumental  in 
any  respect  to  the  imposition  of  such  con- 
ditions on  his  sister,  and  had  shewn  by  his 
previous  conduct  that  his  concurrence  for 
that  purpose  could  not  have  been  reckoned 
upon,  it  may  well  be  that  the  Duke  would 
have  appointed  little  or  nothing  to  him. 
But,  as  it  was,  the  whole  of  both  sums  was 
given  to  him,  half  for  his  own  exclusive 
benefit,  coupled,  however,  with  a  condition, 
not  expressed,  but  implied,  and  afterwards 
consented  to  by  Loid  Henry,  and  acted 
upon  by  him-^such  consent  and  such  action 
being  produced  by  the  influence  of  his 
hXher — ^that  the  other  halves  of  each  sum 
should  be  applied  for  the  accomplishment  of 
^e  purpose  which  his  father  had  in  view. 
Acting  on  the  principle  laid  down  in  Dau- 
beny  V.  Coci^m^  I  am  of  opinion  that  the 
portion  which  is  good  is  not  separable  from 
Uie  portion  whi<£  is  bad,  and  that,  as  the 
whole  appointment  is  bad  in  part,  it  is  bad 
M  Mo;  that  the  object  to  accomplish  which 
was  the  cause  of  the  exercise  of  the  power, 
and  the  condition  on  which  it  was  executed, 
taints  the  whole  appointment;  and  that  the 
fimd,  that  is,  the  two  sums  of  1 6,000/.  each, 
^^inted  to  Lord  Heniy  by  the  deeds  of 
the  13Ui  and  28th  of  October  1848,  must 
go  as  in  default  of  appointment 

The  other  matters  which  are  the  subject 
of  this  suit,  and  respecting  which  the  plain- 
Niw  Sbubs,  82.— Cbaho. 


tiff  also  asks  for  relief  arise  out  of  separate 
and  distinct  transactions,  although  they 
partake  somewhat  of  the  same  character; 
that  is  to  say,  that  the  execution  of  the 
appointment  in  question  seems  to  have 
arisen  from  the  same  wishes  as  those  which 
so  strongly  took  possession  of  the  mind  of 
the  late  Duke,  and  influenced  the  execution 
of  the  appointments. 

By  an  indenture  dated  the  24th  of  June 
1843,  the  late  Duke  covenanted  with  the  pre- 
sent Duke,  Lord  George  and  Lord  Henry,  to 
transfer  52,000/.  SL  IO9.  per  cents.,  into  their 
names,  upon  trust  to  invest  and  accumulate 
the  dividends  at  compound  interest;  and 
after  the  decease  of  the  late  Duke,  to  hold  the 
trust-fund  and  the  accumulations  thereof 
upon  trust  for  Lady  Harriet  Bentinck  and 
the  plaintiff,  or  for  one  of  them,  exclusively 
of  the  other  who  should  be  living  at  the 
time  of  the  appointment  after  mentioned, 
and  the  issue  then  living  of  both  or  either 
of  them,  in  such  shares  and  proportions,  or 
for  such  times,  with  such  limitations  over, 
as  the  person  who  should  be  Duke  of  Port- 
land during  the  life  of  Lady  Harriet  and  the 
plaintiff,  or  the  life  of  the  survivor,  should, 
by  deed  to  be  executed  as  therein  mentioned, 
direct  or  appoint;  and  in  default  of  and 
until  such  appointment,  upon  trust,  during 
the  joint  lives  of  Lady  Harriet  and  the 
plaintiff^  to  pay  the  dividends  unto  them 
and  their  respective  assigns  in  equal  shares 
as  tenants  in  common,  and  after  the  decease 
of  either  of  them  to  pay  the  dividends  to 
the  survivor  for  her  life;  and  after  her 
decease,  that  fund  was  to  be  in  trust  for  the 
person  who  should  then  be  the  Duke  of 
Portland,  and  the  52,000/.  3/.  IO9.  per  cents, 
were  transferred  to  the  trustees  acconUngly. 

On  the  24th  of  November  1848,  an  inden- 
ture was  executed  by  the  late  Duke  of  the 
first  part,  the  present  Duke  and  Lord  Henry 
of  the  second  part,  and  Mr.  Ellis  of  the 
third  part,  by  which  the  late  Duke  limited 
his  Maiylebone  estate  to  Mr.  Ellis  in  fee, 
upon  trust,  after  the  death  of  the  Duke,  to 
raise  several  annuities  after  specified,  and 
subject  thereto  in  trust  for  the  late  Duke  in 
fee.  The  indenture,  after  providing  for  the 
raising  of  several  annuities  therein  men- 
tioned, declared  that  in  case  Lady  Harriet 
and  the  plaintiff  should  survive  the  late 
Duke,  Mr.  Ellis,  his  heire  or  assigns,  should 
thereupon  raise  an  annuity  of  2^720/.  during 
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the  joint  lives  of  the  two  ladies,  and  pay  it 
to  the  present  Duke  of  Portland  and  Lord 
Henry,  and  the  survivor  of  them,  his  exe- 
cutors, administrators  and  assigns,  to  the 
intent  that  they  should  pay  the  annuity  of 
2,720^.  to  Lady  Harriet  and  the  plaintiff  in 
such  shares  and  proportions,  or  to  either  of 
them  in  exclusion  of  the  other,  and  subject 
to  such  conditions  and  restrictions,  as  the 
present  Duke,  during  his  life,  or  as  Lord 
Henry,  after  his  decease,  or  after  the  death 
of  the  survivor  as  the  personal  representa- 
tive of  the  survivor  should  from  time  to 
time  by  any  writing  direct  or  appoint;  and 
in  default  of  and  until  such  appointment, 
unto  the  two  ladies  in  equal  shares  and  pro- 
portions; and  after  the  death  of  one,  to  raise 
and  pay  an  annuity  of  1,360/L  during  the 
life  of  the  siirvivor,  in  such  manner  either 
apart  from  any  husband,  or  to  withhold  the 
payment  of  the  whole  or  any  part  thereof 
for  any  time  and  in  such  manner  and  sub- 
ject to  such  conditions  as  the  Duke  during 
his  life,  or  after  his  decease  as  Lord  Henry, 
or  after  the  death  of  both  as  the  personal 
representative  of  the  survivor,  should  by 
writing  direct,  and  in  default  thereof  to  pay 
the  annuity  to  the  survivor;  and  as  to  so 
much  as  under  the  limitations  and  restric- 
tions aforesaid  should  not  be  paid — ^that  is 
to  say,  as  to  the  prohibited  portion — ^it  was 
to  sink  into  the  estate  for  the  benefit  of  the 
person  entitled  to  the  hereditaments  out  of 
which  the  annuity  would  have  been  payable. 

Those  are  the  two  deeds  creating  the 
powers  at  present  in  question. 

The  late  Duke  died  on  the  27th  of 
March  1854.  On  the  21st  of  September 
following,  the  present  Duke  executed  two 
deeds-poll.  By  the  first,  in  exercise  of 
the  power  contained  in  the  deed  of  the 
24th  of  November  1848,  he  appointed 
that,  until  the  1st  of  December  1854,  the 
annuity  of  2,720/.  should,  as  from  the 
27th  of  June  1854,  be  paid  to  Lady  Harriet 
for  her  own  use  and  benefit ;  but  the  Duke 
goes  on  to  declare  that  the  appointment  so 
made  shall  be  subject  to  such  revocation 
and  fruther  and  other  appointment  as  might 
be  made  by  means  of  the  power  of  revoca- 
tion and  new  appointment  contained  in  the 
indenture  of  the  24th  of  November  1848. 
By  the  second  of  the  deeds-poll,  the  Duke, 
in  exercise  of  the  power  contained  in  the 
indenture  of  Uie  24th  of  June  1843,  directs 


and  appoints  that  the  dividends  and  interest 
of  the  52,000/.,  3L  5s,  per  cent,  annuities,  or 
of  the  securities  on  which  the  same  or  any 
part  thereof  was  invested,  should,  until  the 
1st  of  March  1855,  be  paid  to  Lady  Har- 
riet Bentinck,  for  her  sole  use  and  benefit; 
with  the  same  reservation  as  to  revocation 
and  further  appointment  as  was  contained 
in  the  contemporaneous  appointment  of  the 
annuity  of  2,720/. 

On  the  execution  of  the  deeds-poll,  the 
annuity  and  the  income  of  the  frind 
created  by  the  deed  of  the  24th  of  June 
1843  were,  by  order  of  the  Duke  and 
Lord  Henry,  carried  over  in  the  books  of 
Messrs.  Drummond,  the  bankers,  to  the 
account  of  Lady  Harriet  Bentinck.  On 
the  5th  of  October  1854  the  plaintiff  inter- 
married with  her  present  husband.  Sir  Wil- 
liam Topham.  On  the  18th  of  October 
following.  Lady  Harriet  signed  an  order 
directing  that  one-half  of  such  sum  should, 
from  time  to  time,  be  invested  in  the  pur- 
chase of  consols,  in  the  name  of  the  Duke, 
Lord  Henry  and  hersell  At  that  time  the 
frind  created  by  the  deed  of  the  24th  of 
June  1843  consisted  of  50,000/.  invested  on 
mortgage  of  real  estates,  and  21,400/.,  3L  5s. 
per  cents.  The  order  for  investment  given 
to  Messrs.  Drummond,  and  signed  by  Lady 
Harriet  Bentinck,  was  sent  to  her  for  that 
purpose  in  a  letter  written  by  Mr.  Ellis, 
which  was  to  the  following  effect : — ''  Dear 
Madam, — I  have  the  honour  to  inclose  an 
order  for  your  ladyship's  signature;  and  in 
doing  so  I  should  explain  that  the  Duke  lately 
executed  deeds  revocable  at  any  time,  but 
under  which  no  payment  beyond  600/.  a- 
year  can  for  the  present  be  paid  to  Lady 
Mary.  The  half-year's  dividend  on  21,400/1, 
3L  5s.  per  cents.,  will  this  month  be  paid  to 
your  credit  by  the  trustees,  as  well  as  680/. 
less  property-tax  for  the  quarterns  double 
annuity.  The  arrangement  made,  vdiich 
will  be  completed  by  the  inclosed  order 
(setting  aside  and  making  a  fund  for  fritore 
disposal),  has  appeared  to  be  the  best,  if 
not  the  only  mode  of  faithfully  carrying 
into  effect  the  late  Duke's  views  and  inten- 
tions.'' And  on  the  28th  of  October  1854, 
Uie  Duke,  Lord  Henry  and  Lady  Harris 
executed  a  power  of  attorney  to  Messrs. 
Drummond  to  receive  the  dividends  on  the 
consols  so  purchased  from  time  to  time, 
and  also  sent  them  an  order  to  receive  such 
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diTidends  and  inyest  them  in  the  purchase 
of  more  stock  until  further  order.  On  the 
19th  of  December  1854  the  Duke  executed 
two  deeds-poll,  bj  one  of  which  he  gave  the 
dividends  and  interest  of  the  fiind  created 
by  the  deed  of  the  24th  of  June  1843  to 
1^7  Harriet,  reserving  to  himself  and  the 
person  who,  during  the  lives  of  Lady  Har- 
riet and  Lady  Muy,  and  the  life  of  the 
survivor,  shouLd  be  the  Duke  of  Portland, 
power  to  revoke  the  same  and  declare  new 
trusts  thereof  in  £Eivour  of  Lady  Harriet 
and  Lad^  Mary,  or  their  issue :  and  by 
the  other  of  suck  deeds  the  Duke  made  a 
similar  disposition  of  the  sum  of  2,7201 

The  plaintiff  insists  that  aU  the  appoint- 
ments were,  so  far  as  regards  one-half  of 
tiie  income  of  the  fund,  created  by  the  dejsd 
of  the  24th  of  June  1843,  made,  not  for 
the  benefit  of  Lady  Harriet,  but  for  the 
benefit  and  advantage  of  the  plaintiff,  and 
that  in  the  circumstances  detailed  ^e  is 
entitled  to  one  moiety  of  each  respectively. 
U  the  plaintiff  fiul  in  that,  she  insists  that 
the  object  of  the  appointment  to  Lady  Har- 
riet of  the  whole  fund  was  to  accomplish 
something  which  was  not  within  the  scope 
of  the  power,  that  it  renders  the  whole  void, 
and  thai  the  whole  of  the  past  dividends 
and  annuity  must  go  as  in  default  of  ap- 
pointment. It  is  dear,  for  the  reasons 
stated  with  reference  to  the  former  appoint- 
ments, that  these  appointments  cannot  be 
allowed  so  as  to  consider  them  made  exclu- 
sively, as  to  one-half^  for  the  benefit  of  the 
plaintiff.  If  she  is  entitled  to  any  relief  in 
respect  of  them,  it  can  only  be  on  the  latter 
branch  of  her  contention,  and  which  in  the 
ease  first  considered  led  to  the  conclusion 
that  the  appointments  were  void.  There  is, 
however,  a  marked  distinction  between  the 
case  arising  out  of  the  execution  of  the 
powers  contained  in  the  deeds  of  the  24th 
of  June  1843,  and  the  4th  of  October  1848, 
and  the  case  arising  out  of  the  execution 
of  the  powers  contained  in  the  marriage 
settlement  of  the  late  Duke  and  Duchess. 
Under  the  settlement  of  the  4th  of  August 
1795,  the  issue  of  the  marriage  of  the  late 
Duke  and  Duchess  were  within  the  consi- 
deration of  marriage  for  which  the  deeds 
of  settlement  were  executed.  The  plaintiff, 
tii^efore,  was  a  purchaser  for  valuable 
consideration  of  whatever  she  might  have 
become  entitied  to  under  the  settlement 


The  object  for  which  the  powers  over  the 
two  sums  of  40,000/L  each  were  created,  was 
to  provide  for  the  younger  children  of  the 
marriage;  and  the  manner  in  which  the 
power  was  executed  by  the  late  Duke  was 
foreign  to  the  object,  and  a  departure  from 
the  purposes  for  which  the  power  was  ori- 
ginally intended.  But  under  the  subse- 
quent deeds  the  matter  presents  a  very 
different  aspect  These  deeds  were  executed 
to  accomplish  a  particular  object  By  the 
first  of  them,  on  the  24th  of  June  1843, 
the  Duke  setties  52,000/L,  3/.  10*.  per  cents., 
on  Lady  Harriet  and  the  plaintiff;  by  the 
second,  on  the  29th  of  June  1843,  the  Duke 
and  Duchess  settie  an  annuity  of  800/.  per 
annum  on  the  plaintiff;  by  the  third,  on 
the  24th  of  November  1848,  the  late  Duke 
settles  an  annuity  of  2,720^  on  Lady  Har- 
riet and  the  plaintiff. 

I*roceeding  upon  the  principle  stated  with 
reference  to  the  two  sums  of  8,000/L  each, 
the  questions  are,  first,  what  was  the  purpose 
for  which  the  powers  were  originally  in- 
tended; and,  secondly,  whether  the  appoint- 
ment has  attempted  to  accomplish  something 
foreign  to  that  purpose?  It  is  to  be  observed 
that  all  these  deeds  are  voluntary;  and  so 
&!'  as  the  plaintiff  is  concerned,  it  is  obvious 
that  they  were  all  three  executed  for  the 
same  purpose.  The  second,  viz.  the  an- 
nuity of  800/.  per  annum,  accomplishes  its 
object  without  the  necessity  of  any  subse- 
quent appointment;  and,  accordingly,  it  is 
not  and  could  not  be  impeached  by  tibe  plain- 
tiff. But  the  first  and  the  third  of  these 
deeds  do,  in  truth,  aim  at  accomplishing  the 
very  same  object  by  means  of  powers  vested 
in  the  present  Duke.  The  evidence,  the 
contemporaneous  correspondence,  and  the 
form  and  contents  of  the  instruments  them- 
selves, plainly  indicate  that  these  deeds 
were  executed  by  the  Duke,  so  &r  as  regards 
the  plaintiff,  with  the  view  and  for  the 
purpose  of  holding  out  the  strongest  motive 
which  the  Duke  could  create  to  induce  the 
plaintiff  not  to  marry  her  present  husband* 
The  instruments  themselves,  and  the  powers 
thereby  intrusted  to  the  present  Duke,  as 
to  the  payment  of  the  annuity,  and  of  the 
income  of  the  52,000/.,  or  of  the  securities 
on  which  it  might  be  invested,  were  origi- 
nally framed  with  that  view;  and  the  mode 
in  which  the  present  Duke  has  executed  the 
powers  of  appointment  so  vested  in  him  is 
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fistthioned  in  accordance  with  and  to  accom- 
plish the  purposes  for  which  the  powers 
were  originally  intended. 

If  that  view  be  correct^  there  is  an  end 
of  the  question. 

It  might  possibly  have  been  argued  that 
the  whole  purpose,  being  in  restraint  of 
marriage,  was  void;  but  it  would  obviously 
be  superfluous  to  enter  into  any  discussion 
whether  that  purpose  be  l^al  or  not;  as,  if 
illegal,  the  only  effect  might  be  to  invalidate 
altogether  the  instruments  creating  the 
powers  and  settling  the  fimds.  But,  in 
truth,  the  object  aimed  at  by  the  deeds  is  not 
illegal;  they  are  not  intended  to  effectuate 
any  general  restraint  on  marriage,  but  are 
for  the  purpose  of  preventing  the  marriage 
of  a  daughter  of  the  settlor  with  one  speci- 
fied person.  Assuming,  as  I  believe  the 
fact  to  be,  that  nothing  can  be  breathed 
against  the  character  of  the  gentleman,  and 
assuming  also  that  h^  was,  in  the  estimation 
of  all  persons  but  the  late  Duke  himself, 
worthy  of  obtaining  the  hand  of  his  daugh- 
ter, still  all  that  would  not  make  the  pur- 
pose illegal,  or  one  which,  if  the  late  Duke 
had  expressly  introduced  it  into  the  deeds 
themselves,  would  have  made  them  invalid ; 
and  in  that  case,  however  reluctantly,  this 
Court  would  have  been  compelled  to  give 
effect  to  them.  All  that  was  as  clearly 
understood  by  all  the  actors  in  these  two 
transactions,  as  it  was  in  the  case  of  the 
deeds-poll  of  the  13th  and  28th  of  October 
1848.  The  present  Duke  and  Lord  Henry 
have  only  acted  in  accordance  with  those 
views  in  the  acts  which  they  have  subse- 
quently done;  but  the  distinction  between 
the  two  cases  lies  in  this,  that  in  the  case  of 
the  deeds  of  the  13th  and  28th  of  October 
1848,  the  appointor  endeavoured  to  accom- 
plish an  object  wholly  foreign  to  the  pur- 
poses for  which  the  power  was  intrusted  to 
him:  whereas,  by  the  deeds  of  the  21st  of 
September  1854,  the  present  Duke  has 
merely  endeavoured  to  carry  into  execution 
the  purposes  for  which  the  powers  were 
created  by  the  late  Duke,  and  for  which 
purposes  they  were  entrusted  to  him. 

In  the  first  case,  therefore,  Uiere  must  be 
a  declaration  that  the  appointments  of  tiie 
two  sums  of  16,000/.  eadi  to  Lord  Henry 
Bentinck  by  the  deeds  of  the  13th  and  28th 
of  October  1848,  are  whoUy  void,  and  that 
the  sums  so  appointed  must  go  and  are  dis- 


tributable as  in  default  of  appointment; 
and  as  to  all  the  rest  of  the  i^ef  prayed 
the  bill  must  be  dismissed.  In  a  case  be- 
tween such  near  relations  and  of  this  cha- 
racter, in  no  event  would  the  Court  be 
disposed  to  give  any  costs.  As  it  is,  how- 
ever, a  case  in  which  the  plaintiff  partially 
succeeds  and  partially  fails,  the  decree  will 
be  made  without  any  order  as  to  costs  on 
either  side. 


lU  THE  SOUTH  LADT  BEBTHA 
COPPEB  MININO  COMPAmr. 


Wood,  V.C.^ 

1862. 

June  14,16, 

26. 

Winding  up  —  Jurisdiction —  Court  of 
Stannaries. 

The  S2nd  section  of  the  18  d:  19  Vict, 
c  32,  extending  the  jurisdiction  of  the  Stan- 
naries Court  over  the  county  of  Devony  does 
not  oust  the  jurisdiction  of  the  Court  of  Chan- 
cery over  mines  in  thai  county;  and  there- 
fore it  is  no  objection  to  a  petition  for  winding 
up  a  jointnstock  mining  company  in  that 
county  that  the  petitioners  are  not  owners  of 
one4enth  in  value  of  the  shares^  cu  required 
by  the  12  d:  13  Vict,  c  108.  s.  1.  in  the 
case  of  mining  companies  formed  on  the 
cost-book  principle  within  the  jurisdiction 
of  the  Court  of  Stannaries, 

Leave  to  present  such  a  petition  was  held 
to  have  been  properly  granted  under  the 
20  <fe  21  VicL  c.  78.  s,  12,  on  the  ground 
that  the  Stannaries  Court  had  no  jurisdic- 
tion to  restrain  proceedings  at  law  against 
individual  shareholders. 

This  was  a  petition  for  the  dissolution 
and  winding  up  of  the  South  Lady  Bertha 
Copper  Mimng  Company. 

The  company  vras  formed,  in  1859,  at 
Buckland,  in  Devonshire,  within  the  juris- 
diction of  the  Court  of  Stannaries  of  Devon, 
upon  the  cost-book  principle,  for  working  a 
copper-mine. 

The  company  became  insolvent,  and 
proceedings  at  law  were  instituted  by  cre- 
ditors against  some  of  the  shareholders,  who 
now  presented  Uie  present  petition,  all^;ing 
that  tiiey  could  not  obtain  adequate  redress 
in  the  Court  of  the  Vice  Warden  of  the 
Stannaries,  by  reason  that  the  said  Court 
did  not  possess  jurisdiction  to  stay  pro- 
ceedings at  law  commenced  by  creditors  or 
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alibied  creditors  of  the  company  against 
shareholders  or  contributories  thereof ;  and 
that  any  order  made  by  the  said  Court  for 
the  dissolution  and  winding  up  of  the  com- 
pany would  not,  pending  such  winding  up, 
afford  any  protection  to  the  petitioners  or 
the  other  shareholders  and  contributories, 
but  leaye  them  still  subject  individoally  to 
be  harassed  by  actions  at  law. 

The  petitioners  also  allied  that  they 
rqnresented  one-tenth  of  the  shares  of  the 
company,  so  as  to  take  the  case  out  of 
the  1st  section  of  the  12  <fe  13  Vict  c.  108, 
which  excepts  companies  formed  for  work- 
ins  mines  on  the  cost-book  principle  within 
the  Stannaries  and  jurisdiction  of  the  Court 
of  Stannaries  in  Cornwall  (and  which  juris- 
diction was  subsequently  extended  to  mines 
in  Devonshire  by  the  18  &  19  Vict  c.  32.) 
from  the  operation  of  the  Winding-up  Acts, 
unless  the  petition  be  presented  by  the 
holders  of  one-tenth  in  value  of  the  shares. 
This  allegation,  however,  was  denied  by 
the  respondent,  the  purser  of  the  company, 
and  ultimately  decided  by  the  Court  in  the 
negative;  and  the  question  then  arose 
whether  the  IS  &  19  Vict  c.  32,  extending 
the  jurisdiction  of  the  Stannary  Court  to 
mines  in  Devonshire,  and  so  bringing  this 
company  within  the  jurisdiction  of  the 
Stannary  Court,  ousted  the  jurisdiction  of 
the  Court  of  Chancery ;  because,  if  not,  then 
the  £eu^  that  the  petitioners  did  not  hold 
the  requisite  number  of  shares  would  be 
immaterial  (1). 

(1)  By  the  12  ft  18  Vict  o.  108.  8. 1.  it  is  pro- 
Tidedy  "  XhaX  nothing  herein  contained  shall  affect 
the  jnriadiction  of  the  Court  of  Stannaries  in  Gom- 
waU ;  and  that  nothing  in  this  act,  nor  in  any  act 
hnein  referred  to  contained,  shall  extend  or  be 
ooDsfemed  to  extend  to  any  partnership,  association 
or  oompftny  formed  for  the  working  of  mines  on  the 
principle  commonly  oUIed  the  cost-book  principle, 
within  the  said  Stannaries  and  jurisdiction  of  the 
said  Court,  unlesi  the  owner  or  owners  of  one-tenth 
in  valne  of  the  shares  in  any  such  mine,  as  shaU 

rear  on  the  cost-book,  shall  present  a  petition  to 
Lord  Chancellor  or  to  the  Master  of  the  Rolls 
for  the  dissolution  and  winding  up,  or  for  the  wind- 
ingup  of  the  aflbirs  of  such  oompany,**  ke. 

The  18  k  19  Vict,  c  82.  s.  32.  is  as  follows: 
"And  whereas  it  has  been  represented  that  the 
adventorers,  miners  and  others  interested  in  mines 
in  the  ooanty  of  Devon  would  be  benefited  by  the 
fixteosion  of  the  Stannary  Court  jurisdiction  into 
that  county,  and  are  willing  to  be  contributory  to 
iht  expenses  of  such  extension  in  the  manner  here- 
inafter proTided.  Be  it  therefore  enacted  as  fol- 
lows: The  jurisdiction  of  the  Court  of  the  Vice 


Upon  an  ex  parte  application  leave  was 
given,  pursuant  to  the  20  <fe  21  Vict  c.  78. 
s.  12,  to  present  tins  petition.  By  that 
section,  after  reciting  that  the  dissolution 
and  winding  up  of  unincorporated  com- 
panies for  worMng  mines  within  and  sub- 
ject to  the  jurisdiction  of  the  Stannaries 
can  now  in  most  cases  be  conveniently, 
cheaply  and  expeditiously  effected  in  the 
Court  of  the  Vice  Warden  of  the  Stannaries, 
it  is  enacted  that  no  petition  shall  hereafter 
be  filed  in  the  Court  of  Chancery  under  the 
Joint-Stock  Companies  Winding-up  Acts, 
1 848  and  1 849,  by  any  adventurer  or  share- 
holder in  such  a  company,  except  upon 
special  application  to  ihe  Court,  alleging 
and  shewing  to  the  satisfaction  of  the  Court 
that  the  company  cannot  be  effectually  dis- 
solved or  wound  up  in  the  Court  of  the 
Vice  Warden,  or  unless  the  Vice  Warden  shall 
certify  to  the  Court  of  Chancery  that  the 
jurisdiction  and  powers  of  his  Court  ar^ 
under  the  circumstances,  insufficient  effec- 
tually to  dissolve  or  wind  up  the  same.'' 

Upon  the  petition  coming  on  to  be 
heard, 

Mr,  Jessely  for  the  respondents,  objected 
that  no  statement  of  the  &ct  appearing  on 
the  petition,  and  no  notice  having  been 
given,  they  were  entitled  to  treat  it  as  if 

Warden  shaU  henceforth  be  extended  and  exercised 
over  the  county  of  Devon,  and  over  the  mines  and 
miners  therein ;  and  the  process  of  the  said  Court, 
both  at  common  law  and  in  equity,  shall  run  in  and 
be  executory  throughout  the  counties  of  Devon  and 
Comii^ ;  and  the  forms  and  customs  of  procedure 
as  now  lawfully  used  and  exerdsed  in  the  Stan- 
naries of  Cornwall  (subject  nevertheless  to  such 
amendments  or  provisions  as  are  contained  in  or 
may  be  authorized  by  this  act,  and  to  all  other  law- 
fid  rules  and  orders  of  the  Court)  shall  henceforth 
be  adopted,  used  and  enforced  in  and  throodiout 
the  Stannaries  and  county  of  Devon ;  and  the  stan- 
naries of  the  said  two  counties  shaU  be  and  become^ 
for  the  purposes  of  Stannary  jurisdiction,  one  entire 
district;  and  the  present  and  all  future  Vice  War- 
dens of  the  Stannaries  shall  be  Vice  Wardens  of  the 
Stannaries  of  and  for  both  counties,  and  shall  have 
therein  all  the  like  powers,  privileges,  authority  and 
jurisdiction  over  and  in  respect  of  mines  and  miners 
and  causes  touching  the  same,  in  Devon  as  in  Corn- 
wail  ;  and  all  miners  and  othcors  interested  in  mines 
in  Devon  shall  have  the  privilege  to  sue  and  be  sued 
at  law  and  in  equity  in  uie  Court  of  the  Vice  War- 
den, and  be  amenable  to  the  said  Court  and  Vice 
Warden,  as  well  by  reason  of  the  person  as  of  the 
cause,  in  like  cases  and  for  like  causes,  in  and  for 
which  the  miners  and  others  interested  in  mines  in 
Cornwall  now  have  such  privilege,  or  are  amenable 
to  the  said  Court  and  Vice  Waraen." 
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l^ave  had  not  been  given;  the  petitioners 
therefore  conld  not  be  heard. 

WooDyV.C.  heldthiU  the  objection  could 
not  be  sustained;  leave  had  been  given, 
and  the  only  objection  it  was  now  open  to 
the  respondents  to  make  was  that  it  had 
been  improperly  given. 

Mr.  Roxburgh  and  Mr,  E.  B.  Lovell,  in 
support  of  the  petition. — It  having  been 
held  that  the  petitioners  do  not  represent 
one-tenth  in  vaJue  €i  ihe  shares,  it  becomes 
necessaiy  to  contend  that  the  proviso  in 
the  1st  section  of  the  12  <fe  13  Vict  c.  108. 
does  not  oust  the  jurisdiction  of  the  Court 
Hiat  act  was  passed  when  mines  in  Devon- 
shire  were  not  subject  to  the  Stannaries 
jurisdiction,  but  to  the  jurisdiction  of  the 
Court  oi  Chancery,  and  the  subsequent  act 
(18  <fe  19  Vict  c  32),  extending  the  juris- 
diction  ci  the  Stannaries  Court,  cannot  be 
construed  as  ousting  that  of  the  Court  of 
Chancery.  The  act  must  be  construed  with 
reference  to  the  state  of  the  law  at  the  time 
it  was  passed — Be  the  Brititth  ProvidaU 
Life  and  Fire  AMurance  Society  (2). 

Mr,  JesBely  for  the  respondent,  the  purser 
of  the  company,  contended  that  leave  to  pre- 
sent the  petitionhad  not  been  properlygrant- 
ed.  It  ought  to  be  shewn  that  the  company 
cannot  be  effectually  dissolved  or  wound  up 
in  the  Court  of  the  Vice  Warden,  and  this 
had  not  been  shewn.  The  all^;ation  that 
the  Stannaries  Court  had  no  jurisdiction 
to  stay  proceedings  commenced  at  law  by 
creditors  was  not  true,  inasmuch  as  the 
Judge  to  whom  the  power  of  staying  such 
proceedii^  is  given  by  the  20  k  21  Vict 
c  78.  is  the  Judge  who  is  chaiged  with  the 
winding  up,  and  the  word  includes  as  well 
the  Vice  Warden  of  the  Stannaries  as  the 
Judge  of  the  Court  of  Chancery.  He  fur- 
ther contended  that  the  petition  must  be 
presented  by  one-tenth  in  value  of  the 
shareholders,  and  that  the  32nd  section 
of  the  18  A  19  Vict  c.  32.  had  entirely  re- 
moved the  mines  in  Devonshire  from  the 
jurisdiction  of  the  Court  of  Chanceiy  to 
that  of  the  Stannaries. 

Mr,  Boocburgh  replied. 

Wood,  V.C.  (June  26.)— This  case  turns 
entirely  upon  two  statutes  which  govern 
the  arrangements  as  to  winding  up  com- 

(2)  10W.R.608. 


panies  within  the  Stannaries  jurisdiction. 
It  appears  that  the  mine  is  situated  in  the 
county  of  Devon,  and  that  at  the  passing 
of  the  act  of  1849  it  was  not  included 
within  the  Stannaries  jurisdiction,  which 
would  have  taken  it  out  of  the  jurisdiction 
iji  the  Winding-up  Acts ;  and  an  important 
question  arises  in  consequence  of  the  Stan- 
naries of  Devon  having  since  that  act  been 
in  a  very  peculiar  manner  placed  under  the 
jurisdiction  of  the  Vice  Warden  of  the  Stan- 
naries, that  question  being  whether  these 
mines  are  exempted  from  the  Winding-up 
Acts,  except  upon  a  petition  presented  by 
the  holders  of  one-tenth  part  in  value  of  the 
shares.  There  is  also  an  objection  raised 
to  the  jurisdiction  altogether,  on  the  ground 
that  a  case  has  not  been  shewn,  as  reqiiiied 
by  the  subsequ^it  statute,  to  satisfy  the 
Court  that  the  company  could  not  be  con- 
veniently wound  up  in  the  Court  of  the  Vice 
Warden. 

From  the  year  1849  down  to  1855,  when 
an  act  was  passed  to  amend  and  extend  the 
jurisdiction  of  the  Stannaries  Court,  there 
can  be  no  doubt  that  companies  fonned  in 
Devon  would  have  been  wound  up  in  the 
ordinary  way,  without  any  limit  as  to  the 
number  of  tiie  petitioners  or  the  amount 
and  value  of  their  shares.  I^  however,  the 
act  of  1855  has  made  it  necessaiy  that  the 
petitioners  should  hold  one-tenth  in  value 
of  the  shares,  still  no  hardship  would  arise 
in  this  case  on  that  account,  because  this 
company  was  formed  four  years  after  the 
passing  of  the  act  of  1855. 

In  tibe  first  instance,  Mr.  Roxbuigh  put  it 
so  high  as  to  say  that  he  thought  the  act 
extending  the  jurisdiction  of  the  Stannaries 
Court  vrould  itself  be  an  implied  repeal 
of  that  clause  in  the  act  of  1849  which  re- 
quires the  shareholders  to  be  one-tenth  in 
number  of  the  whole.  I  do  not  think  that 
can  be  so.  The  principle  laid  down  in  the 
case  of  Lang  v.  Spicer  (3),  and  several 
other  authorities  referred  to  in  that  case,  is 
that  affirmative  words  in  an  act  of  parlisr 
ment  cannot  repeal  a  previous  act  of  par- 
liament unless  they  are  distinctly  inconsis- 
tent with  it,  and  it  is  impossible  that  the 
two  acts  should  operate  together.  In  the 
18  A  19  Vict  a  32.  there  is  a  reference  to 

(3)  1  Mee.  &  W.  129;  8.e.  1  Tyrw.  kG,^5S; 
5  Law  J.  Kep.  (V.s.)  M.C.  60. 
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and  preservation  of  the  dause  in  the  act  of 
1849y  because  the  22n(i  section  ^ves  power 
to  the  Vice  Warden  to  make  orders,  if  he 
thinks  fit,  which  may  remove  the  concUtional 
difficulty  as  to  winding  up  under  the  act 
of  1849,  and  enable  people  to  wind  up  a 
company  although  there  may  not  be  ten 
subscribers;  and  very  full  directions  are 
given  by  which  the  Vice  Warden  may  make 
orders  for  that  purpose;  and  it  says  the 
company  shall  no  longer  be  deemed  or 
taken  to  be  for  any  purpose  a  partnership 
association  or  company  within  the  exemp- 
tion of  mining  partnerships  contained  in 
the  Joint-Stock  Companies  Act,  or  within 
the  conditional  exemption  contained  in  the 
Joint-Stock  Companies  Winding-up  Amend- 
ment Act  of  1849.  Then  comes  the  im- 
portant clause  upon  which  the  question 
turns;  it  is  the  32nd  clause,  which  unites 
the  two  jurisdictions. — THis  Honour  read 
the  section  and  proceeded] — Upon  that 
section  a  question  arises  whether  it  repeals 
in  effect  the  general  Winding-up  Act  of  1 848, 
which  act  had  distinct  application  to  these 
mines  in  Devon,  and  indeed  to  all  mankind, 
except  the  mines  in  Cornwall  It  cannot 
be  distinctly  repealed  unless  the  two  things 
are  inconsistent  That  is  what  the  authori- 
ties seem  to  say,  and  plain  common  sense 
must  be  applied  to  the  subject  to  see 
whether  they  can  or  cannot  stand  together. 
The  case  of  Lang  v.  Spicer  would  be  most 
&vourable  for  the  contest  of  those  who 
wish  ib  exempt  the  Devon  mines  from 
tiie  jurisdiction  of  the  Winding-up  Acts. 
In  that  case  a  question  arose  with  respect 
to  the  affiliation  of  a  bastard  child  The 
4  <&  6  WilL  4.  a  76.  says,  where  a  man 
marries  a  woman  having  a  bastard  child, 
that  child  shall  be  deemed  part  of  the 
fiunily,  and  the  husband  must  take  upon 
himself  the  burden  of  its  maintenance.  It 
was  held  in  that  case  that  the  clause  in  the 
earlier  act  was  repealed  upon  the  ground  of 
the  steong  improbability  that  tiie  legis- 
lature would  provide  a  double  maintenance 
for  the  child,  leaving  the  putative  father 
and  the  husband  of  the  mother  both  liable. 
That,  certainly,  is  as  strong  a  case  as  could 
be  instanced  in  favour  of  the  objection  to 
the  jurisdiction :  on  the  other  hand,  I  have 
to  consider  who  are  interested  in  the  matter. 
If  miners  alone  were  interested  in  the 
privil^^  there  might  be  strong  reasons  for 


saying  that  the  two  jurisdictions  were  not 
intended  to  exist;  but  the  Winding-up 
Act  enables  every  person  liable  to  the  debts 
of  the  company  to  proceed,  and  that,  not 
merely  against  existing  shareholders,  but 
against  anterior  shareholders,  for  the  com- 
mon liabilities  they  were  under  for  debts 
incurred 

The  cost-book  principle  exempts  the 
transferor,  upon  the  transfer  of  shares, 
from  all  fhture  liabilities,  but  not  from  the 
past ;  therefore,  he  remains  Hable,  as  between 
himself  and  existing  shareholders,  to  credi- 
tors. Here,  these  unfortunate  contributories, 
who  no  longer  hold  shares  in  the  mine, 
have  been  subjected  to  a  variety  of  actions, 
and  they  are  to  be  told  that  they  can  have 
no  relief  because  the  miners  have  the 
privilege  of  being  sued  in  Devon  alone. 
The  contributories  say  in  answer  to  this, 
that  it  cannot  have  been  intended  to  repeal 
the  statute,  and  so  to  take  away  the  valuable 
remedies  there  given;  they  have  a  right  to 
the  assistance  which  the  legislature  has 
granted  to  all  mines  in  Devon,  and  which 
is  not  to  be  taken  away  by  a  subsequent 
act,  which  only  says  affirmatively  that  the 
miners  in  Devon  have  the  like  privilege  of 
suing  and  being  sued  as  those  in  Cornwall; 
unless,  indeed,  the  two  things  are  incon- 
sistent, and  ought  not  to  stand  together. 
As  it  appears  to  me,  that  would  be  a 
strong  interpretation  of  that  clause  which 
seems  to  have  been  contemplated  for  the 
benefit  of  persons  holding  shares  for  the 
time  being  in  different  mine&  If  I  were 
to  hold  that  it  applied  to  persons  sued,  as 
these  gentlemen  unfortunately  are,  in  Her 
Majesty's  superior  Courts,  I  should  leave 
these  parties  entirely  remediless,  although 
the  Winding-up  Act  has  given  them  a 
remedy,  upon  the  ground  of  an  implied 
repeal  contained  in  the  subsequent  act  of 
1855.  There  is  no  special  hudship  upon 
the  company  in  this  case,  because  the 
company  was  formed  after  1855,  and,  there- 
fore, must  be  taken  to  have  known  of  the 
act  of  1855.  I  think  these  persons  have 
a  right  to  say  that  they  have  the  same 
rights  and  privileges  as  tiiey  held  anterior 
to  the  passing  of  Uie  act  of  1855. 

As  regards  the  other  act,  I  have  no 
difficulty.  The  12th  section  of  the  act  of 
1857  says,  that  no  petition  shall  be  pre- 
sented in  this  Court  without  the  leave  of 
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the  Court,  which  leAve  is  not  to  be  ^ven 
unless  effective  relief  cannot  be  given  in 
the  Court  of  the  Vice  Warden.  Mr.  Jessel 
has  said  that  the  principal  ground  relied 
upon  when  the  application  was  made  was, 
that  there  is  no  relief  in  the  Stannaries 
Court  with  regard  to  actions  against  con- 
tributories  brought  in  Courts  of  a  jurisdic- 
tion paramount  to  that  of  the  Vice  Warden, 
where  there  is  no  power  to  stay  actions; 
but  he  says  that  power  is  given  to  the 
Court  of  the  Vice  Warden  by  this  very  act, 
which  says  that  this  Court  is  not  to 
exercise  its  power  unless  the  Stannaries 
Court  cannot  afford  complete  relief;  and  it 
is  absurd  to  suppose  that  a  power  was 
given  which  the  legislature  must  have 
known  that  the  Stannaries  Court  could  not 
exercise.  I  hold  the  true  meaning  to  be 
rather  the  reverse,  the  legislature  having 
declared  it  to  be  beneficial  that  there 
should  be  this  power  of  winding  up,  and 
thus  stopping  actions,  because  the  Court 
of  the  Vice  Warden  does  not  possess  it. 
It  appears,  therefore,  to  me  that  there  are 
sufficient  grounds  for  the  application,  and 
that  a  winding-up  order  ought  to  be  made. 
The  case  tests  in  the  strongest  manner 
the  injustice  that  might  be  done  by  with- 
holding the  relief  sought  Here  are  these 
gentlemen  perpetually  sued  and  harassed 
by  actions,  and  it  appears  there  is  one 
person,  the  purser  of  tiie  mine  I  believe, 
conducting  himself  in  a  veiy  singular  way; 
he  seems  never  to  have  had  a  proper  bank- 
ing account,  and  in  one  sense  bias  appro- 
priated to  himself  all  the  monies  of  the 
company.  I  do  not  say  that  he  applied 
them  afterwards  to  any  purpose  of  his 
own,  but  there  was  no  proper  account 
at  a  banker's  of  the  monies  of  the  com- 
pany. He  was  evidently  conducting  all 
these  matters  in  a  veiy  loose  way,  and 
the  mine  was  in  such  a  position  that  it  has 
been  put  up  for  sale  for  payment  of  the 
rent  He  will  take  no  step  to  release  these 
unfortunate  gentlemen,  thus  affording  them 
no  means  of  relief^  except  by  the  aid  of  the 
Winding-up  Act.  I  can  hardly  conceive  a 
stronger  case  for  winding  up,  if  the  Court 
has  the  jurisdiction.  I  think  that  the 
Court  has  that  jurisdiction,  and  that,  there- 
fore, I  ought  to  make  the  winding-up 
order. 


Lords  Justices.  (^P<^^  ^TEWSBO^.tnre 

V         1  i.    1 A     )     ""^^  LIVEBPOOL  TRADES- 
ri        Q  i     ^^^^     ^^     COMPANY 

^^'  ^'        {  (limited). 

Winding  up  —  Jurisdiction  —  Limited 
and  Unlimited  Compcm}^ — ddle. 

A  company  of  unlimited  liability  regis- 
tered under  the  statute  7  <lEr  8  VicL  c,  110, 
after  carrying  on  business  was  registered 
as  a  limited  company  under  the  statute 
19  <l&  20  Vict,  c.  47,  and  was  afterwards 
ordered  to  be  wound  up.  The  Courts  affirmr- 
ing  an  order  of  one  of  the  Commissioners  of 
Bankruptcy^  decided  thai  the  same  must  be 
done  under  the  jurisdiction  in  Bankruptcy^ 
both  as  to  matters  before  as  well  as  after 
registratiofiy  under  the  act  of  IS56, 

A  call  can  be  made  by  the  Court  of 
Bankruptcy  upon  the  shareholders  at  the 
time  of  re-registration  to  discharge  dehts  of 
the  company  then  due,  whenever  they  accrued. 

This  was  an  appeal  against  an  order 
made  by  Mr.  Hosack,  the  acting  Com- 
missioner of  the  Liverpool  District  Court 
of  Bankruptcy.  The  company  was  formed 
before  the  Joint -Stock  Companies  Act^ 
1856  (19  <k  20  Vict.  c.  47),  was  passed, 
and  was  registered  under  the  act  7  ife  8 
Vict  c.  110;  but  in  October  1856  it  was 
roistered  imder  the  act  of  -1856  as  a 
limited  company.  The  company  carried 
on  business  after  such  registration  down  to 
1860,  when  it  became  in  a  state  of  insol- 
vency. All  the  funds  of  the  limited  com- 
pany, as  well  as  the  outstanding  assets 
since  realized,  had  been  applied  in  the 
payment  of  the  company's  debts;  but  a  sum 
of  2,218/.  7s,  ScL  was  still  necessary  to  be 
raised  for  payment  of  debts.  The  learned 
Commissioner  made  a  call  of  4/.  per  share. 
The  shares  were  fiiUy  paid  up.  For  the 
shareholders  of  the  company  before  him, 
it  was  contended  that  the  Court  had  no 
power  to  make  a  call  on  them  as  a  '*  limited 
company"  beyond  the  amount  of  their 
shares;  while,  on  the  other  hand,  it  was 
aigued  that,  as  it  had  been  decided  in  the 
case  of  The  Plumstead  Waterworks  Com- 
pany (1),  that  in  such  a  case  as  the  present 

(1)  2DeGex,F.  &  Jo.  20;  s.  c  29  Law  J.  Rep. 
(M.S.)  Chime.  741;  and  aeepott,  note  4. 
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the  Oonut  of  Bankraptcy  had  jurisdiction  to 
wind  up  the  company,  both  limited  and  on- 
Hmitedy  it  followed  necessarily  that  the  Court 
had  power  to  make  the  necessary  call  (2). 

Mr.  Stev«:ison  and  other  alleged  con- 
tributorieft,  appealed  from  this  decision. 

Mr,  G.  M,  Qiffard  and  Mr,  Roxburgh^ 
for  the  appellants,  argued  that  the  Court  of 
Bankruptcy  had  no  jurisdiction  whatever 


to  make  a  call  in  respect  of  the  miHmlted 
company,  which  was  one  qtute  distinct  from 
the  subsequent  company  with  limited 
liability.  The  60th  section  of  the  act  of 
19  ife  20  Vict  c.  47.  conferred  the  winding 
up  of  unlimited  companies  on  the  Court  of 
C^ncery;  and  no  call  could  be  made 
upon  this  latter,  as  the  amounts  of  the 
shares  had  been  paid  up  in  fiilL 


(2)   The  Commurioiier'B  jadgment,  dated  the 
t9th  of  October  1862,  wis  as  follows: 

**  This  compeny  was  established  some  yean  before 
the  Joini-SttMck  Companies  Act,  1856,  was  passed; 
but  on  the  Ist  of  October  1856  it  was  duly  regis- 
ter^ as  a  limited  company  under  that  act,  by  the 
116th  section  of  which  it  is  expressly  provided  that 
the  xi^ts  of  existing  creditors  shall  m  no  way 
be  pr^udiced  by  such  registration,  and  it  is  to 
satisfy  the  claims  of  creditors  of  that  description 
that  the  present  application  is  made.  The  com- 
pany In  1860  became  insolvent,  and  all  the  funds 
ef  the  limited  company,  as  well  as  the  outstanding 
assets  since  realized,  have  been  applied  in  payment 
of  the  debts.  But  there  are  still  oatstanding  debts 
ef  2,218/.  7«.  8(2,  for  which  the  shareholders  of 
the  eompaay  previous  to  its  registration  aie 
liable,  and  for  these  a  call  of  41.  a  share  will  be 
required.  It  is,  however,  contended,  on  the  part 
of  those  earlier  contribotories,  that  the  Court 
has  no  jurisdiction  to  make  this  call;  and  this 
is  the  only  question  now  to  be  determined.  It 
is  contended  that  not  only  can  no  authority  be 
shewn  which  empowers  this  Court  to  make  a  call 
far  any  purpose  on  the  shareholders  of  a  limited 
eompaay  beyond  the  amount  of  their  shares,  but 
Hiat  the  powers  of  the  Court  in  this  respect  are 
ezpteesly  defined  and  resteicted  by  the  act  of  1856. 
It  is  provided  by  that  act  that  unlimited  companies 
shall  be  wound  up  by  the  Court  of  Chanoery,  and 
thait  limited  companies  shall  be  wound  up  by  the 
Coart  of  Bankruptcy  having  jurisdiction  in  the 
place  where  the  regi^ered  office  of  the  company  is 
sttfiated.  By  the  82nd  section  power  is  given  to 
the  Court  to  make  calls  on  the  contributories  to 
the  extent  of  their  liability;  but  by  the  6l8t  section 
it  is  provided  that,  if  the  company  is  limited,  no 
eootribation  shall  be  required  fiom  any  sharriioider 
exceeding  the  amount,  if  any,  unpaid  on  the  shares 
held  by  him.  It  is  contended  that,  as  this  is  a 
fimited  company,  and  as  ^e  shareholders  have 
ahready  paid  up  the  full  amount  of  thdr  shares, 
this  Court  has  no  power  to  make  any  further  calL 
The  difficulty  of  determining  this  point  arises  from 
the  circumstance  that  the  act  of  1856,  while  pro- 
viding for  the  winding  up  of  both  limited  and 
mliimted  companies,  makes  no  provision  for  the 
ease  of  a  company  originally  unlimited  which  after- 
wards became  lunited,  and  which  consequently 
conaistB  partly  of  shareholders  who  are  liable  only 
to  the  amount  of  their  shares,  and  partly  of  those 
who  are  liable  beyond  that  amount ;  and  the 
amended  Joint-Stock  Companies  Act  of  1857  is 
equally  silent  on  the  subject:  but  there  is  a  recent 
decision  of  the  Lords  Justices  which  appears  to  ms 
to  get  rid  of  thisdifficuhy.  It  has  been  there  held; 
Nsw  Suns,  82.— CHAHa 


differing  from  the  decision  of  Vioe  Chancellor  Kin- 
dersley,  that  the  proper  Court  for  winding  up  a 
company  which  was  originally  unlimited  and  snb- 
sequenUy  limited,  is  not  the  Court  of  Chanoery, 
but  the  Court  of  Bankruptcy.  I  gather  from 
the  expressions  of  Lord  Justice  Turner,  that  in  a 
case  of  a  company  of  this  description,  this  Court 
has  exclusive  jurisdiction.  The  case  \b  Re  the 
Plumttead^  Woolwich  and  CkarUon  WaUrworki 
Company  (8).  The  Lord  Justice  expresses  himself  to 
this  effect :  '  On  reading  the  act,  my  mind  is  satis- 
fied that  the  intention  of  the  k^lature  here  was 
to  place  within  the  jurisdiction  of  the  Court  of 
Bankruptcy  all  companies  origmally  unlimited, 
which  were  registered  under  that  act  as  limited 
companies,  and  to  take  away  all  jurisdiction  over 
such  companies  under  the  acts  which  had  been 
previously  passed  for  the  purpose  of  winding  up 
companies.*  And  his  Honour  the  Master  of  the 
Bolls  has  intimated  his  opinion  to  be  the  same.  If, 
therefore,  this  is  the  proper  —  and  indeed  the 
only — Court  for  winding  up  a  company  like  the 
present,  it  appears  to  me  to  follow,  as  a  neoessaiy 
consequence,  that  it  is  invested  with  all  the  powers 
necessary  for  that  purpose.  It  would  be  a  mani- 
fest inconvenience  to  the  creditor,  and  eventually. 
I  believe,  to  the  shareholders  themselves,  to  hold 
that  this  company  can  only  be  partially  wound  up 
here,  and  that  the  former  must  make  good  ebe- 
where  their  unsatisfied  claims  aganst  ttie  latter. 
I  cannot  believe  that  such  a  state  of  things  could 
have  been  contemplated  by  the  act  of  paniament. 
It  was  clearly  the  object  of  the  provisions  contained 
in  the  third  part  of  that  act  to  give  to  one  tri- 
bunal, namely,  the  Court  of  Chancery  or  the  Court 
of  Bankruptcy,  as  the  case  might  be,  ample  and 
complete  powers  for  winding  up  an  insolvent  com- 
pany. It  was  deariy  the  object  of  those  provi- 
sions to  provide  a  comparati-vely  expeditious  and 
inexpensive  mode  of  settling  the  respective  claims 
and  liabilities  of  the  parties  interested,  and  thus 
to  prevent  litigation  elsewhere.  If  the  present 
application  is  refused,  the  obvious  intention  of  the 
legislature  will  be  defeated.  I  therefore  think 
tlukt  the  restrictive  words  in  the  61st  section  must 
be  held  to  apply  only  to  those  shar^olders  whose 
liabilities  are  limited  in  hct  and  in  law.  ^  By  this 
interpretation,  ^oee  whom  the  section  was  intended 
to  protect  will  be  protected,  and  those  whom  the 
act  still  renders  Uaole  will  be  bound  to  contribute 
in  proportion  to  their  liabilities.  I  think,  there- 
fore, that  a  call  of  il,  per  share  must  be  made  on 
the  class  of  contributories  in  the  terms  of  the  report 
of  the  offidal  liquidator.'* 

(8)  Ubi  Buprh. 
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Mr,  Bacon  and  Mr.  LttUe^  on  behalf  of 
the  official  liquidator  of  the  company,  sup- 
ported the  order  for  the  call,  contending 
that  the  company  before  and  after  the 
registration  was  the  same  in  eveiy  respect, 
except  its  liability;  and  the  authorities 
shewed  that  the  Court  of  Bankruptcy, 
which  had  jurisdiction  over  the  limited 
company,  was  not  confined  to  dealings  only 
after  the  second  registration. 

Mr.   Eobinson^  for   a   creditor  of    the 
company  while  it  was  registered  as  an 
unlimited  company,  proposed  to  address 
the  Court;  but  it  was  decided  that  he  had 
no  claim  to  be  heard,  as  he  had  not  been 
served  with  notice  of  the  i^peal,  and  his 
client  had  not  himself  appealed. 
Mr.  Giffard  was  heand  in  reply. 
The  auUiorities  referred  to  were — 
In  re  the    Flumstead,   Wooltoich  and 
Charlton  Watervforka  Company ^  ubi 
BuprJL 
Ex  parte  Lofthousey  in  re  the   Wehh 
Fotosi  Mining  Company^  2  De  Qez 
&  Jo.  69;  a  c  27  Law  J.  Rep.  (n.s.) 
Chanc.  1. 
Wryght^s  can,  2  De  Gex,  M.  A  O.  636 ; 
8.C  21  Law  J.  Rep.   (n.s.)  Chana 
807. 

Lord  Justice  Turneb  (Dec  9). — ^This 
company  was  originally  registered  with 
unlimited  liability,  under  the  7^8  Vict 
c  110,  with  a  capital  of  15,000^;  and  for 
some  years  it  carried  on  business  as  a  com- 
pany of  unlimited  liability.  On  the  2 1  st  of 
October  1856  it  was  registered  with  limited 
liability,  under  the  act  of  that  year  (1 9  A  20 
Vict  c  47);  and  in  compliance  with  the 
provisions  of  that  act,  the  word  '^  limited" 
was  added  to  its  title,  and  the  incorporation 
of  the  company  under  its  new  name  was 
duly  certified.  No  alteration  was  made  in 
the  shares  of  the  company,  and,  as  thus 
constituted  with  limiteid  liability,  it  con- 
tinued to  carry  on  business  until  the  dose 
of  the  month  of  December  1860,  when  a 
petition  for  its  winding  up  was  presented 
in  the  Liverpool  District  Court  of  Bank- 
ruptcy by  Mr.  (George  Crosfield,  a  share- 
holder. That  petition  stated  the  original 
r^;istration  of  the  company  and  its  subse- 
quent change  of  constitution;  that  three- 
quarters  of  its  capital  had  been  lost;  that 
Uie  company  was  unable  to  pay  its  debts. 


and  that,  in  one  particular  instance,  a  debt 
had  been  duly  demanded  and  not  paid; 
that  the  petitioner  had  been  a  shareholder 
of  the  company  whilst  it  was  still  unlimited, 
and  had  continued  to  be  one  after  its  second 
registration;  and  that  he  was  also  a  credi- 
tor of  the  company  for  a  sum  exceeding 
50^.     The  petition  then  prayed  that  the 
company  might  be  wound  up  by  the  Court 
under  the  acts  of  1856  and  1857.     This 
petition  was  entitled,  "In  the  matter  of 
the  Joint-Stock  Companies  Acts,  1856  and 
1857,  and  in  the  matter  of  the  Liverpool 
Tradesman's  Loan  Company,  Limited";  and 
by  an  order,  dated  tiie  7th  of  January 
1861,  and  similarly  entitled,  it  was  ordered 
that    the    Liverpool    Tradesman's    Loan 
Company  (Limited)  should  be  wound  up. 
Li  pursuance  of  this  order,  two  lists  of 
contributories    were  made;  the  first  list 
comprising  all    those  contributories  who 
were    shareholders    prior    to    the   second 
registration ;  being  list  A,  and  the  second 
list  comprising  only  those  who  had  become 
shareholders  subsequently  to  that  lustra- 
tion.    Debts  were  then  proved  against  the 
company,  and  some  of  them  were  wholly  or 
partially  incurred  before  the  second  regis- 
tration; and  dividends  were  paid  out  of  the 
assets  as  far  as  they  would  go,  but  these 
assets  were  insufficient  to  pay  the  debts  in 
fulL     Under  these  circumstances,  an  order 
was  made  on  the  29th  of  October  1862, 
by  the  acting  Commissioner,  for  a  call  of 
4/.  per  share  from  the  contributories  upon 
the  list  A,  in  order  to  discharge  the  residue 
of  those  debts.     From  this  owler  the  appel- 
lants have  brought  the  present  appeal,  on 
the    ground    that,   as   the  company   was 
limited  and  their  shares  were  fully  paid  mp, 
there  was  no  jurisdiction  to  make  any  cdl 
whatever.     The  principal  argument  on  the 
part  of  the  appellants  was,  that  the  company 
of  unlimited  liability  was  wholly  distinct 
from  the  company  of  limited  liability,  and 
that  the  creditors  of  the  former  company, 
when  registered  under  the  earlier  act,  could 
have  no  general  rights  against  the  new 
company  after  r^istration  under  tiie   19 
k  20  Vict.  c.  47.  other  than  those  which 
were  reserved  to  them  by  the  116th  section, 
which  only  reserved   a    right  of    action 
against  the  company  and  its  members,  and 
did  not  authorize  caUs  to  be  made.     But, 
for  the  reasons  which  were  given  when  we 
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decided  the  case  of  the  Plumttead  Water- 
worki  Company f  I  think  th«t  the  limited 
company  cannot  be  distingnished  from  the 
milimited  (4).  I  think  that  there  was  bnt 
one  company;  that  it  was  throughout  but 
one  and  the  same  company,  though  governed 
hy  different  rales  at  different  times.  The. 
arguments  adduced  in  the  case  of  the 
PktmHead  Company  were  sufficient  to 
establish  that  section  113.  of  the  act  of 
1856,  one  oi  those  relied  on  by  the  appel- 
lants, applied  only  to  the  new  registration; 
and  the  second  of  them,  the  1 1 6th  section, 
was  intended  only  to  reserve  the  rights  of 

(4)  Lord  JortioeTiinierfUihiBJadgiiMiityfpaAk- 
iBf  of  the  joiiidiction  to  wind  up  a  oompanj 
ntnated  as  wm  the  Plunwtead  Company,  said  that 
the  question  depended  mainly  upon  the  oonstrnc- 
tkm  of  the  act  of  IS66,  and  proceeded  as  follows : 
**  Whether  it  has  taken  away  the  jurisdiction  of 
the  Court  of  Chancery  as  to  a  company  originally 
fonnded  with  unlimited  liability,  out  registered 
under  the  act  with  limited  liability.  The  construe- 
tion  of  this  act  is  open  to  considerable  question, 
hot  I  am  satisfied  that  the  mtentioo  of  the  leeisla- 
tore  waa  to  place  within  the  jurisdiction  of  the 
Court  of  Bankruptcy  sU  companies  originally  un- 
limited which  were  registered  under  the  act  as 
Hmiftad  companies,  and  to  take  away  all  jurisdiotion 
over  audi  oompanies  under  the  acts  which  had 
been  previously  passed  fi>r  the  purpose  of  windbg 
up  companies.  There  was  a  suitable  jurisdiction 
created  by  the  original  Winding-up  Acts ;  and  I 
think  that  the  true  meaning  of  this  act  of  parHa- 
ment  was  to  take  away  that  suitable  jurtedictioo  in 
the  particular  oases  to  which  I  have  referred.  It 
k  said  that  in  the  true  construction  of  this  act 
there  were  here  two  companies, — one  a  company 
with  limited  liabiliW,  SAd  the  other  a  com- 
paay  with  unlimited  liability.  But  I  think  it 
nspoaaible  to  maintain  that  argument ;  for  when  we 
look  at  the  107th  section  of  the  act,  we  find  first  of 
an  a  repeal  of  the  statutes  7  &  8  Vict  c.  110.  and 
10  Ic  11  Vict.  c.  78,  with  a  proviso  that  such  repeal 
diaJl  not  take  place  with  respect  to  any  company 
eenipleieJy  registered  under  the  7  Ac  8  Vict,  c  110. 
until  audi  company  had  obtained  registration  under 
the  new  act;  so  that  a  company  incorporated  under 
the  7  ft  8  Vict.  c.  110.  (which  would  be  a  company 
up  to  that  time  incorporated  with  unlimited 
liafailitj)  is  called  'suco  company/  though  it 
ohtainii  re^timtion  under  that  act.  Again,  in  the 
108th  aecfcaon  of  the  act  there  is  a  repeal  of  the 
Winding-m)  Acts  so  &r  as  relates  to  these  com- 
paniea.  The  section  says  that  the  following  acts 
(thai  is  to  say,  the  former  Winding-up  Acts)  shall 
not  apply  to  companies  registered  under  the  act, 
nor  to  oompanies  registered  under  the  act  of  the 
7  It  8  Viet  c.  110.  from  and  after  the  date  at  which 
they  haTo  obtained  registration  under  this  act ;  so 
that  the  jurisdictiosi  under  the  fonner  Winding-up 
Acts  is  taken  away  as  to  companies  created  under 
the  7&8Vict.  a  110.  when  these  companies 
beoomeiegisleredandertheact^  whether  regiatered 


creditors  against  the  company  and  its 
members.  As  to  the  argument  foimded  on 
the  rights  of  the  creditors,  I  think  that  it 
is  a  mistaken  view  to  look  on  it  as  r^;ard- 
ing  the  rights  of  creditors  only — ^the  rights 
of  the  contribntories  also  most  be  regarded. 
I  see  no  reason  to  doubt  the  authority  of 
the  Court  to  make  the  call  in  question. 
Then  it  was  said,  that  the  order  in  this 
case  was  to  wind  up  a  limited  company^ 
and  that  it  was  not  competent  for  the 
Court  of  Bankruptcy  to  deal  with  the 
company  before  it  was  limited.  I  think, 
having  regard  to  the  fiict  that  it  was  the 

with  limited  or  with  unlimited  liability.  Other 
provisions  of  the  act  lead  to  the  same  condusion. 
Bv  the  59th  section  it  is  enacted  that  the  provisions 
of  the  act  relating  to  the  winding  up  of  companies 
shall  apply  to  sU  companies  regwtered  under  the 
act,  and  to  all  companies  registered  undor  the  aofc 
of  the  7ac  8  Vict.  c.  110.  from  and  after  the  data 
at  which  the^  have  obtained  registration  under  the 
act  of  1856  m  manner  mentioned  in  the  act,  but 
not  to  any  other  companies ;  and  by  the  jurisdio- 
Uon  clause  (a),  in  the  case  of  a  limited  company 
registered  in  England  that  is  not  engaged  in  work- 
ing  any  such  ndne  as  is  compriMd  within  the 
exceptions  specified  in  the  act,  the  Court  of  Bank- 
ruptcy havinff  jurisdiction  in  the  place  in  which 
the  registered  office  of  the  company  is  situate  is 
the  Court  which  is  to  have  power  under  this  act. 
Now,  can  it  be  said  that  the  oompanv  is  not  a 
limited  company  registered  in  Eogumd,  when,  by 
the  operation  of  l^ing  registered,  it  has  been 
brought  within  the  provisions  of  this  act  by  the 
59th  section!  The  best  argument  for  the  official 
manager  was  brought  forward  last,  namely,. that 
which  was  founded  on  the  5th  section,  and  which 
went  to  shew  that  that  section  was  intended  to 
define  a  limited  company.  The  section  says^ 
'  that  in  case  of  a  company  formed  with  limited 
liability,  and  hereinafter  called  a  limited  company, 
the  word  "limited**  shall  be  the  last  word  in  the 
name  of  the  company.'  But  this  goes  no  further 
than  to  shew  that  co  panics  formeid  with  limited 
liability  were  to  be  included  in  the  description  of 
limited  companies.  It  does  not  shew  that  other 
companies  were  not  to  be  included  in  the  term, 
and  therefore  cannot  be  taken  as  a  controlling 
definition  that  no  oompany  should  be  taken  to  bo 
a  limited  company  witnin  the  meaning  of  the  act 
unless  it  was  formed  with  limited  liability.  I 
should  be  very  slow  in  acting  upon  any  such  condu* 
sion  as  is  attempted  to  be  deduced  from  that  sec- 
tion, as  against  the  general  words  of  the  act,  and 
as  against  the  extended  construction  which  the  aofc 
appears  to  bear  in  its  different  parts.  On  the  whole 
policy  and  purport  of  the  act  the  conclusion,  at 
whi<m  I  have  arrived  (a  conclusion  fortified  by  the 
23rd  section  of  the  act  of  1857)  is,  that  the  statut- 
able jurisdiction  originally  created  for  the  purpose 
of  winding  up  these  companies  is  taken  away  from 
the  Court  of  Chancery  (to  which  it  had  been  given), 
and  Is  now  tranafiBcvwl  to  the  Court  of  Bankmpioy.'' 
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same  company,  bearing  the  same  name, 
and  that  tiie  proceedings  in  this  case  must 
be  taken  as  having  been  intended  to  reach 
the  company  as  it  existed  with  unlimited 
liability,  no  objection  upoQ  that  groimd 
can  be  maintained,  llie  motion  must 
therefore  be  refused. 

Lord  Justice  Knight  Bructb. — I  am 
not  able  to  free  my  mind  from  doubts  upon 
this  appeal  The  opinion  of  my  learned 
Brother,  however,  affirms  the  order,  and  I 
have  no  objection,  if  he  thinks  fit,  that  the 
respondents  should  take  the  deposit,  but  no 
other  costs,  frt)m  the  appellants. 

The  order  made  was — "  The  costs  of  the 
official  liquidator  to  be  taxed;  and  if  they 
exceed  the  amount  of  the  deposit  (30/.),  the 
deposit  be  paid  out  to  him,  and  he  take 
the  balance  of  his  costs  from  the  estate; 
but  if  they  fall  short  of  the  deposit,  the 
excess  beyond  the  taxed  costs  to  be  re- 
turned to  the  appellants." 


ROMILLY,  M.R. 

Nov.  8. 


Ex  parte  tosland. 
In  re  Letts. 


SolidtOT — Bill  of  Cods — Taxatioru 

A  solicitor  delivered  his  hill  of  costs  to 
his  clietUy  made  out  in  double  columns^  one 
being  the  amount  allowed  on  taxation^  which 
he  refused  to  accept  when  tendered.  The 
client  then  paid  the  larger  sum  to  obtain  his 
papers;  and^  upon  his  petiiiony — Held,  nol- 
wMstanding  the  payment^  that  he  was  en- 
titled to  an  order  to  tax  the  bill,  as  he  had 
been  constrained  to  pay  the  larger  sum  by 
the  refusal  of  the  solicitor  to  accept  what 
he  himself  had  stated  that  he  was  legally 
entitled  to. 

In  this  case,  a  solicitor,  who  had  been 
employed  by  a  trustee,  delivered  his  bill  of 
costs,  with  tiie  items  brought  out  in  double 
colimms :  one  representing  the  sums  claimed 
if  the  bill  were  not  taxed,  and  the  other 
the  sums  which  would  be  allowed  if  it  were 
taxed.  The  sums  amounted  in  the  first 
case  to  32/.  2«.,  and  in  the  second  to  23/. 
1 1«.  lOf^  The  petitioner  tendered  the  smaller 
sum  to  the  solicitor ;  he  refused  to  accept 
it,  and  required  the  petitioner  to  obtain  the 
common  order  and  have  the  bill  taxed.  The 
petitioner  objected;  but  being  desirous  of 


obtaining  the  documents  in  the  solicitoi^s 
possession,  paid  the  32/.  2«.,  took  the 
docimients,  and  then  filed  the  petition 
asking  for  the  taxation  of  the  bilL 

Mr,  Bagshawe,  for  the  petitioner,  said 
he  had  not,  by  paying  the  larger  sum  to 
obtain  his  papers,  waived  any  right  to  tax 
the  bill 

Mr.  Baggallay  and  Mr.  A.  E.  MiUer^ 
for  the  respondent — The  petitioner,  after 
payment  of  the  bill  of  costs,  was  not  ra- 
titled  to  ask  for  taxation.  It  was  tot  alleged 
that  there  was  either  fraud  or  pressure: 
the  form  of  the  bill  was  unexceptionable ; 
it  specified  the  charges  for  the  work  done, 
and  left  the  client  at  liberty  to  pay  them. 
The  second  colimm  was  a  mere  assumption 
of  a  result  which  might  not  be  correct,  and 
could  only  be  ascertained  by  taxation-* 
Ex  parte  Turner  (\). 

The  Master  of  the  Rolls. — ^The  result 
of  this  application  might  have  been  different 
if  the  exercise  of  any  option  had  been 
allowed  to  the  client  Had  the  solicitor 
sent  in  his  bill  of  costs  with  the  items 
brought  out  in  double  columns,  and  stated 
that  the  amoimt  in  the  one  column  was  what 
he  was  legally  entitled  to  charge  if  the  bill 
was  taxed,  but  that  the  amount  in  the  other 
column  was  the  recompense  he  thought 
himself  entitled  to  as  a  remuneration  for 
his  services, — if  he  had  done  that,  and  then 
left  the  client  to  elect  which  amount  he 
would  pay,  it  would  have  been  difficult 
had  the  client  chosen  to  pay  the  larger 
amount  for  him  to  complain;  for  though 
informed  of  the  chaiges  legally  allowed,  still 
he  might  have  considered  diat  the  larger 
sum  was  a  more  adequate  sum  for  the  re- 
muneration of  the  services  performed.  At 
any  rate,  the  client  would  have  been  left  to 
his  option,  and  if  he  had  exercised  it  he 
could  be  hardly  heard  to  complain.  If  what 
the  solicitor  contended  for  were  to  suc- 
ceed, he  might  say  that  the  client  should 
not  have  his  papers  unless  he  paid  the  laiger 
amount,  and  after  he  had  paid  the  same,  that 
he  should  insist  upon  the  numerous  autho- 
rities in  which  it  had  been  held  that  a  bill, 
when  paid  without  pressure,  ought  not  to 
be  opened.  Even  now  it  was  aigued  that 
the  client  might  have  obtained  the  common 

(1)  24  Law  J.  R6|>.  (n.s.)  Chanc.  7L 
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order  to  tax  the  bill  before  be  paid  it, 
that  was  as  much  as  to  say  that  the  client 
was  to  incur  all  the  expenses  of  obtaining 
and  prosecuting  the  order  to  tax  the  bill, 
because  the  solicitor  who  delivered  the  bill 
refused  to  accept  what  he  himself  had 
stated  that  he  was  legally  entitled  to.  Under 
the  circumstances,  therefore,  the  order  asked 
for  must  be  granted,  and  the  respondent 
must  pay  the  costs  of  the  application. 


£iNDERSLEY,  V.C.  )Ee  keeleb's  mobt- 

NOV.  17.  j  GAGE  TRUST. 

VeHtHff  Order— Trustee  Act. 

A  mortgageey  having  a  power  of  sale 
mpoit  nonrpaymerU  of  the  monepy  with  a  trust 
to  kamd  <mer  the  residue  to  the  mortgagor  ^ 
emtered  inio  pomession,  arid  subsequently 
died,  giving  his  general  estate  to  his  executor, 
hut  leaving  no  heir-at4aw.  The  Court  made 
a  vesting  order  under  the  I5th  section  of  the 
Trustee  Act,  the  IS  tic  U  Vict,  c  60. 

This  petition  stated  that  by  a  mortgage, 
dated  ^e  11th  of  February  1840,  certain 
lands  were  mortgaged  by  Samuel  Keeler  to 
John  Lee,  to  secure  350/.  and  interest;  and 
the  mortgage  contained  a  power  of  sale  in 
de£Etnlt  of  payment,  with  a  trust  to  stand 
possessed  of  the  rents  until  the  sale ;  and  the 
proceeds  of  such  sale,  after  deducting  the 
expenses,  and  after  payment  of  the  princi- 
pal and  interest,  were  to  be  handed  over  to 
Samuel  Keeler,  his  executors,  administrators 
or  assigns.  In  consequence  of  default  hav- 
ing been  made  in  payment  of  the  interest, 
the  mortgagee  entered  into  possession  of 
the  property,  and  remained  in  possession 
until  hu  death,  which  took  place  on  the 
8th  of  October  1867.  By  his  will,  dated  in 
August  1867,  J.  Lee,  the  mortgagee,  di- 
rected payment  of  various  legacies,  and  gave 
the  residue  of  his  real  and  personal  estate 
to  Abel  Roger  Grove  and  Hany  Grove,  and 
i^ypointed  tiiem  his  executors.  The  will 
contained  no  devise  of  mortgaged  or  trust 
estates.  It  was  stated  upon  affidavit  that 
the  testator  had  no  relatives  living  at  the 
time  of  his  deatL  Under  these  circum- 
stances, and  the  principal  and  interest  upon 
tiie  mortage  still  remaining  unpaid,  and 
there  beijog  no  heir  of  John  Lee,  this  peti- 


tion was  presented  under  the  Trustee  Act, 
the  13  &  14  Vict  a  60,  praying  that  the 
mortgaged  hereditaments  might  be  vested 
in  the  petitioners,  the  executors  of  John 
Lee. 

Mr,  Morris  appeared  in  support  of  the 
petition,  and  submitted  that  the  order  might 
be  made  imder  the  9th  or  19th  section  of 
the  Trustee  Act  He  alsocited  Be  Skitter's 
Mortgage  Trusts  (}), 

KiNDERSLEY,  V.C. — I  do  uot  think  that 
what  the  petition  asks  for  can  be  done 
under  the  19th  section,  or  under  the 
9th;  but  there  is  a  case  of  In  re  Under- 
wood (2),  in  which,  under  circumstances  so 
similar  to  the  present,  that  I  can  find  no 
distinctive  principle.  Wood,  V.C.  thought 
it  might  be  done  under  the  16th  section  of 
the  act  In  that  case,  by  the  terms  of  the 
instrument,  property  was  conveyed  to  trus- 
tees upon  trust  to  sell;  and  alter  paying 
the  debts  and  expenses,  the  surplus  was  to 
be  handed  over  to  the  party,  his  executors 
or  administrators.  Whatever  doubt  I  might 
have  entertained  if  it  had  been  res  integra, 
finding  such  a  decision  as  that  in,  the  case  I 
have  quoted,  I  can  do  no  other  than  follow 
it  in  this.  I  will,  therefore,  make  the  order 
in  the  terms  of  tiie  petition. 


COLTER  V,  COLYEB. 


KlNDEBSLET,  V.C. 

Nov.  18. 


Executors,  LiahUity  of — Retaining  Ba- 
lances, 

Executors  having  retained  in  their  hands 
large  balances  arising  from  the  estate  with- 
out investing  them,  an  inquiry  was  directed 
as  to  the  propriety  of  their  conduct,  and  they 
were  charged  with  interest  at  ^l  per  cent, 
upon  a  portion  of  such  balances: — Held, 
that,  in  pursuance  of  the  general  principle, 
the  executors  could  not  be  allowed  the  costs 
occasioned  by  tlie  inquiry. 

This  was  an  administration  suit,  and  an 
inquiry  had  been  directed  as  to  whether 
the  executors  were  justified  in  having  re- 
tained in  their  hands  certain  large  balances 
belonging  to  the  estate  for  the  execution  of 
the  trusts  reposed  in  them,  and  without 

(i)  4  W.  R.  791. 
(2)  8  Kay  k  J.  745. 
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having  invested  the  same.  The  chief  cleric, 
by  his  certificate,  found  that  it  was  neces- 
sary for  the  executors  to  retain  the  sum  of 
300L  from  the  year  1848  till  1856;  but  he 
found  that  the  executors  were  not  justified 
in  retaining  any  further  sum,  and  that  they 
ought  to  be  charged  with  interest  at  4/.  per 
cent  upon  whatever  amount  they  had  re- 
tained in  excess  of  that  sum.  The  whole 
amount  which  was  found  to  be  due  upon 
this  principle  was  257 L  I2s.  The  case  now 
came  on  for  further  consideration,  and  the 
plaintiff  asked  that  the  executors  should  not 
be  allowed  the  costs  which  had  been  incurred 
in  effecting  the  inquiry  into  their  conduct 
Mr.  Cole  and  Mr,  Shebbeare  appeared 
for  the  plaintiff,  and  cited — 

Tebbs  V.  Carpenter,  1  Madd,  290 ;  and 
The  Attorney  General  v.  Al/ardy  4  De 
Gex,  M.  <k  G.  843. 
Mr,  Baily  and  Mr,  Hallett  appeared  for 
the  executors,  and  opposed  the  application. 
They  cited — 
Heighington  v.   Oranty    1  PhilL   603; 
S.C  11  Law  J.  Rep.  (n.s.)  Chanc.  171. 
Buxton  V.  Biixton,  1  MyL  &  Cr.  80. 
Royde  v.  Royds^  14  Beav.  54. 
Taylor  v.  Tabrum,  6  Sim.  281 ;  &  c. 
1  Law  J.  Rep.  (n.s.)  Chanc.  189. 
Mr,  CrloMe  and  Mr,  Karslake  appeared 
for  the  legatees. 

KiNDERSLEY,  V.C. — The  sums  involved 
in  this  case  are  not  laige,  but  the  question 
may  be  decided  on  the  same  principle  as  if 
they  were  more  considerable.  Independently 
of  any  direction  in  the  instrument  creating 
the  trust  for  the  executors  to  invest,  it  has 
been  established  on  obvious  principles,  that 
where  executors  receive  assets  to  any  con- 
siderable amount  and  find  it  impossible, 
owing  to  the  requirements  of  the  adminis- 
tration or  other  cause,  to  divide  the  monies 
amongst  the  parties  entitled,  it  is  their  duty 
not  to  retain  them  uninvested  for  more  than 
six  or  twelve  months;  if  they  do  so,  they 
are  guilty  of  a  breach  of  that  duty  which 
is  imposed  by  the  Court  on  all  executors. 
If  it  were  otherwise,  there  would  be  a  tempt- 
ation to  executors  to  retain  balances  which 
they  ought  to  pay  over  to  those  entitled, 
and  the  inquiry  in  this  case  was  directed 
in  accordance  with  that  rule.  In  ordinaiy 
cases,  if  the  Court  should  see  upon  the  £eu^ 
of  the  accounts  that  considerable  balances 


have  been  retained,  it  will  direct  inquiriea 
whether  the  balances  were  improperly  re- 
tained, and  will  charge  the  executors  with 
interest  on  the  amoimt  Here  it  appeared 
that  it  was  necessary  to  retain  some  portion 
of  the  funds  received  by  the  executors,  and 
the  inquiry  was  directed  in  accordance  with 
genenJ  principles;  the  question  now  is 
as  to  the  costs  incurred  by  that  inquiry  to 
ascertain  how  the  matter  stood,  and  whether 
there  had  been  any  default  on  the  part  of 
the  executors.  If  an  executor  or  trustee 
by  omitting  his  duty  causes  expense  to  his 
cestui  que  trusty  prtmd  facie  he  ought  to  pay 
such  expense,  and  it  ought  not  to  fall  on 
the  cestui  que  trust.  The  tendency  of  my 
inclination  has  always  been  in  fftvoxir  of 
executors,  who  are,  I  think,  sometimes 
hardly  treated ;  but  here  the  plaintiffs  have 
asked  the  least  th^  have  a  right  to  ask 
under  the  circumstances,  and  the  executors 
cannot  be  allowed  their  costs.  The  cases 
which  have  been  cited  establish  the  general 
principle,  and  I  am  only  acting  upon  that 
principle. 


'  Ex  parte  Phillips,  in  re 
Lords  Justiobs.  J    the  London  and  south- 

NOV.  19.         J     WESTERN  RAILWAY  OOM- 
V    PANY. 

Costs — Lands  Clauses  Consolidation  Act^ 
1845,  ss,  80,  82.  and  \\2,— Mortgage, 

The  owner  in  fee  simple  of  an  estate  (pari 
of  which  was  subject  to  a  mortgage  J  entered 
into  a  contract  to  sella  portion  to  a  railway 
company,  but  no  provision  was  made  in  the 
contract  as  to  costs.  On  the  investigation  of 
the  title  it  appeared  that  only  a  very  small 
portion  of  the  mortgaged  part  was  included. 
The  mortgaged  portion  of  the  estate  was 
vested  in  trustees  of  a  person  whom  estate 
was  in  course  of  administration  by  the  Court 
of  Chancery,  The  railway  company  required 
the  concurrence  of  those  trustees  in  the  con- 
veyance. The  vendor  applied  to  one  of  the 
Vice  Chancellors  for  Uie  sanction  of  the 
Court  to  the  trustees  releasing  the  mortgaged 
part  of  the  estate  incUided  in  the  contract  of 
sale,  and  the  same  was  ordered.  On  taxing 
the  costs  of  the  vendor,  the  taxing  Master 
disallowed  the  costs  of  the  above  application 
tothe  Court;  butthe  Vice  Chancellor  ordered 
the  Master  to  review  his  taxation.     On  ap- 
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peal,  the  Lards  Jttit%ce$  held  that  the  railway 
wmpoMy  were  not  liable  to  pap  theee  eoete. 

This  was  an  appeal,  presented  by  the 
8outh-Westem  Eaolway  Company,  against 
an  order  of  Vice  Chancellor  Wood,  by  which 
hia  Honour  had  directed  a  review  of  a  tax- 
ation, which  in  effect  decided  that  the 
ccMApaay  were  liable  to  pay  the  costs  of  an 
i^^I^cation  to  the  Court  In  the  month  of 
Jnly  1858,  Mr.  Qeoige  Phillips  and  hia 
since  deceased  brother  were  s^sed  in  fee 
simple  as  tenants  in  common  of  lands,  part 
of  which  was  subject  to  a  mortgage  for 
7,000^  The  present  company  served  a 
notice  upon  them  to  take  a  portion  of  the 
land,  almost  the  whole  of  which  portion 
was  unencumbered,  but  one  small  part  was 
subject  to  the  mortgage.  For  the  parts  re- 
quired by  the  company  the  Messrs.  Phillips 
demanded  25,000/. 

In  April  1859  the  brother  died  intestate, 
and  George  Phillips,  as  his  heir-at-law,  be- 
came seised  of  the  whole  of  the  estate.  The 
negotiations,  which  had  not  been  conduded 
between  the  Messrs.  Phillips  and  the  com- 
pany, were  then  carried  on,  and  ultimately 
an  agreement  was  entered  into  for  the  sale 
of  the  land  for  12,800/.  No  mention  was 
made  of  the  mortgage. 

An  abstract  of  title  was  then  fiimished 
to  the  company,  and  from  the  answers  to 
their  requisitions  it  appeared  that  a  small 
part  of  the  lands  bought  was  subject  to  the 
mortgage,  and  that  this  mortgage  was  then 
vested  in  the  trustees  of  the  will  of  the 
original  mortgagee,  whose  estate  was  being 
administered  by  the  Court  of  Chancery 
in  the  suit  of  AUet^  y.  EmhleUm,  The 
ccxmpany  required  the  concurrence  of  these 
trustees,  and  an  application  was  made  in 
the  above  suit  to  the  Court  for  its  sanction, 
which  was  given,  and  the  costs  were  taxed 
bj  Master  Parkes  at  157/L  4«.  10d,and  the 
same  was  paid  by  Mr.  Phillips.  The  com- 
pany did  not  appear  upon  the  application, 
and  were  not  parties  to  the  suit.  The 
ccnnpany  entered  into  possession  of  the 
land,  and  Mr.  Phillips's  solicitors  delivered 
the  vendor^s  bill  of  costs  (including  the 
above  sum  of  157/.  4c  lOd)  of  deducing 
the  title  and  for  the  conveyance.  On  the  3rd 
of  May  1861  an  order  for  taxation  was  made 
at  the  Rolls,  and  the  bill  was  referred  to 
Master   Wainewright,  and  he  disallowed 


the  whole  of  the  157/.  4t.  lOd,  relying  on 
the  authority  of  the  case  oi  In  re  the  South 
Wales  BaUway  Company  (1),  as  to  the  costs 
not  being  payable  by  the  company  imder 
the  82nd  section  of  the  Lands  Clauses 
Consolidation  Act,  1845.  Mr.  Phillips  then 
presented  a  petition  for  the  review  of  the 
taxation,  and  the  Vice  ChanceUor  ordered 
the  same,  expressing  an  opinion  ^^  that  when 
the  company  ascertained  by  the  answers  of 
the  vendor  to  the  requisitions  on  the  title 
that  the  land  was  under  mortgage,  they 
might  have  either  given  notice  to  the  vendor 
to  clear  the  title  of  the  mortgage,  or  have 
proceeded  under  the  mortgage  clauses  of 
the  act  Besides,  as  a  very  small  part  of 
the  land  included  in  the  purchase  was  sub- 
ject to  mortgage,  the  case  came  within  the 
principle  of  the  case  of  Picard  v.  Mit- 
chell (2) ;  and  the  vendor  ought  not  only  to 
be  indemnified,  but  ought  not  to  be  put  to 
any  inconvenience."  The  company  now 
appealed. 

Mr,  Amphlett  and  Mr.  Bagot,  for  the 
company. 

Mr,  O,  M,  Oiffard  and  Mr,  Bury,  for 
Mr.  PhiUips. 

During  the  argument  the  following  cases 
were  cit^: 

Be  the  South  Wales  BaUway  Company, 

ubi  supri. 
Dinning  v.  Henderson,  2  De  Cex  k  Sm. 

485. 
In  re  Earths  Estate,  5  Rail  Cas.  592. 
Wilson  V.  Foster,  26  Beav.  398;  a  c 

28  Law  J.  Rep.  (n.s.)  Chanc.  410. 
Haynesy,  Barton,  1  Dr.  k  Sm.  483 ;  s.  c. 

30  Law  J.  Rep.  (n.s.)  Chanc.  804. 
Ex  parte  Ommaney,  10  Sim.  298;  s.  c 

10  Law  J.  Rep.  (n.s.)  Chanc.  315. 
The  Midland  Counties'  BaUway  Com- 
pany V.  Westcomh,  1 1  Sim.  57 ;  s.  c, 
9  Law  J.  Rep.  (n.s.)  Chana  324. 
Henniker  v.  Chafy,  28  Beav.  62  L 
Picard  v.  Mitchell,  ubi  supriL 
BeTaylor,  I  M.  &Q.  211;  s.a  1  HaU 
&  Tw.  432. 

LoBD  Justice  Tubnbb. — I  should  hesi- 
tate to  give  an  opinion  on  this  case  if  I 
thought  I  should  be  thereby  establishing  a 
general  rule;  but  it  depends  upon  veiy 

(1)  14  Beav.  418;  b.c.  20  Law  J.  Bep.  (N.s.) 
Ohane.  584. 

(2)  12  Beav.  480. 
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peculiar  circumstances.  The  Court  Has  to 
deal  with  a  case  of  contract  between  a  com- 
pany on  the  one  side,  and  the  owner  of  land 
on  the  other.  According  to  that  contract, 
it  was  not  competent  for  the  company,  after 
it  was  made,  to  deal  with  a  mortgagee.  The 
question  is,  what  is  the  effect  of  that  con- 
tract] and  to  me  it  appears  that  its  effect 
is,  that  as  Mr.  Phillips  has  agreed  to  sell 
land  to  the  company,  it  has  become  his 
duty  to  make  a  conveyance  of  it,  and  it  is 
incumbent  upon  him  to  procure  all  neces- 
sary parties  to  join  in  such  conveyance. 
What  the  act  relied  upon  says  is,  that  the 
company  is  to  pay  the  costs  of  the  convey- 
ance of  and  the  title  to  the  land.  Thi)9, 
however,  is  not  a  question  of  conveyance  or 
title.  It  seems  to  me  that  this  case  is  not 
covered  by  any  of  the  authorities,  and  I  think 
the  view  of  the  Taxing  Master  is  proper. 

LoBD  Justice  Knight  Bbucb. — I  agree 
with  my  learned  Brother.  There  never  has 
been  any  contract  between  the  company  and 
the  mortgagee,  nor  has  any  notice  ever  been 
given  to  the  mortgagee  as  between  the 
mortgagee  and  the  company.  There  is 
nothing  but  a  contract  between  the  owner 
of  the  equity  of  redemption  and  the  com- 
pany, wMch  is  wholly  silent  on  the  question 
of  costs.  After  that  contract  the  company 
could  not  have  proceeded  under  the  112th 
section  to  pay  the  mortgage  off  This  is  a 
special  case,  under  very  peculiar  circum- 
stances, and  it  ought  not  to  be  drawn  into 
a  precedent  Under  these  circumstances,  I 
think  that  the  costs  cannot  properly  be  paid 
by  the  company. 


DUNN  V,  SNOWDEN. 


EiNDERSLET,  V.C. 

Dec.  13. 


Presumption  of  Death, 

A  legatee  under  a  wiU  who  had  not  been 
heard  of  since  the  year  1848  toaa  presumed 
to  he  dead  at  the  expiration  of  seven  years j 
hut  there  heing  no  evidence  to  fix  the  death 
at  any  particular  period,  it  was  held  that 
he  had  died  subsequently  to  the  death  of  the 
testator  m  1851,  aiid  that  his  representatives 
were  entitled  to  the  legacy. 

A  question  in  this  case  arose  upon  an 
adjourned  summons,  whether  William 
Snowden  should  be  presumed  to  be  dead, 


and  if  so  whether  he  died  before  or  after 
the  testator  inthe  cause. 

William  Snowden  was  a  legatee  under 
the  will  of  the  testator,  who  died  on  the 
12th  of  May  1851.  The  evidence  proved 
that  William  Snowden  was  a  carpenter; 
that  he  was  last  seen  at  Newcastle-on-Tyne 
on  the  1st  of  January  1848,  at  which  time 
he  was  unmfuried,  and  that  nothing  had 
been  heard  of  him  since  that  period.  The 
executors  of  the  testator  had  made  all  the 
inquiries  in  their  power  respecting  William 
Snowden,  and  had  advertisedfor  him  in  the 
London  and  local  newspapers,  and  also  in 
the  New  York  Herald,  but  without  effect 

The  Chief  Clerk  upon  this  evidence  had 
reported  that  Williiun  Snowden  must  be 
presumed  to  have  died  unmarried,  and  that 
the  presumption  must  have  reference  to  the 
end  of  seven  years  from  the  last  period  at 
which  he  was  seen  alive,  and  consequently 
that  he  survived  the  testator. 

Mr.  Glasse  and  Mr,  Hislop  Clarke  ap- 
peared for  the  executors. 

Mr,  Lavfson,  for  the  next-of-kin  of  Wil- 
liam Snowden,  contended  t^at  the  presump- 
tion of  death  did  not  take  place  till  the 
expiration  of  the  seven  years;  which  period 
having  occurred  after  the  death  of  the  testa- 
tor, the  representatives  of  William  Snowden 
were  entitled  to  his  legacy. 

Mr,  F,  Bacon  appeared  for  the  nextof- 
kin  of  the  testator. 

They  cited — 
Lamhe  v.  Orton,  29  Law  J.  Bep.  (k.s.) 

Chanc.  286. 
Dowley  v.  Winfield,  14  Sim.  277. 
SiUick  V.  Booth,  I  You.  &  C.  O.C.  117. 
Nepean  v.  Knight,  2  Mee.  &  W.  894 ; 
8.C  7  Law  J.  Bep.  (n.b.)  ExcIl  335. 

KiNDEBSLSY,  V.C. — ^I  think  that  as  no 
further  evidence  can  be  obtained,  the  chief 
clerk  has  arrived  at  a  just  conclusion,  that 
William  Snowden  died  unmarried  after  the 
death  of  the  testator.  The  rule  is  well 
established,  that  if  it  can  be  proved  that  a 
person  has  not  been  heard  of  since  a  given 
day,  and  that  seven  years  at  least  have 
elapsed  since  that  time,  you  must  presume 
that  he  is  dead.  Of  course,  he  may  re- 
appear, and  such  cases  have  happened;  but 
seven  years  is  the  period  fixed  for  the 
presumption  of  death  to  arise.  The  next 
question  is,  whether  there  is  evidence  upon 
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wiiich  it  can  be  presumed  that  he  died  at 
any  particcdar  time  during  the  seven  years. 
It  I4>pear8  that  some  months  after  the  tes- 
tators death  his  executors  advertised  in 
the  pi^Mrs  for  information  about  Snowden, 
but  without  effect;  and  there  is  nothing 
further  known  of  him  than  that  he  was  last 
seen  at  Newcastle-on-Tyne  in  January  1 848. 
There  is  no  sufficient  evidence,  therefore, 
to  parove  that  he  died  at  any  particular 
time  during  the  seven  years,  but  he  must 
be  to  taken  to  have  died  unmarried  and  to 
have  outlived  the  testator. 


BOMILLT,  M.R.  I 

Nov    11  I      ^-^^®^^  ^'  KOBJSKTS. 

Vender  and  Purchaser — Parol  Agree- 
ment — A  handonment — Returning  Depoeit — 
Interest, 

Where  a  deposit  hoe  been  paid  upon  a 
parol  agreement  for  the  purchase  of  land^ 
^Mch  is  either  abandoned  or  is  incapable  of 
being  carried  outy  the  purchaser  is  entitled 
to  a  return  of  the  deposit. 

The  forfeiture  of  a  deposit  must  depend 
upon  €tn  agreement^  either  expressed  or  im- 
plied 

Qeoige  Casson,  in  the  year  1856,  con- 
tracted by  parol  with  John  Lloyd,  since 
deceased,  for  the  purchase  of  certain  free- 
he^  estates  in  the  parish  of  Maentwrog,  in 
the  county  of  Merioneth,  with  the  minerals 
under  the  same,  for  14,680^  \\s,  bd 

The  estate  was  mortgaged  to  Ann  and 
Thomas  Whitfield,  to  secure  the  repayment 
of  7,000/.  and  interest 

Cieorge  Casson  advanced  to  John  Uoyd 
a  sum  of  430/L,  in  two  payments,  the  one  on 
the  3rd  of  May  and  the  other  on  the  15th  of 
Jofy  1856,  and  he  acknowledged  the  receipt 
of  them  as  being  in  part  payment  of  680/. 
11«.  5dL,  the  deposit  which  was  to  have 
been  received  in  part  payment  of  the  pur- 
chase-money of  the  estates. 

John  Uoyd  died  on  the  4th  of  October 
1856,  having,  by  his  will,  appointed  Phoebe 
Robots  his  executrix. 

On  the  8th  of  February  1860  the  plain- 
tiff George  Casson,  when  applied  to,  said 
he  did  not  consider  himself  called  upon  to 
Bbw  81B118, 82.— Chakc. 


complete  the  purchase,  and  he  had  now  no 
wish  to  do  so. 

The  estates  were  afterwards  sold  by 
the  mortgagees  in  a  suit  of  Whitfield  v. 
Roberts, 

The  plaintiffs  now  filed  this  bill,  on 
behalf  of  themselves  and  others,  against 
Phoebe  Roberts,  claiming,  as  creditors  of 
John  Lloyd,  the  repayment  of  the  sum 
of  430/.  with  interest 

Phoebe  Roberts,  by  her  answer,  said  that 
the  testator  was  able  and  willing  to  com- 
plete the  purchase,  and  that  she  had  been 
willing  so  to  do,  but  that  it  had  been  re- 
pudiated by  Q.  Casson,  and  she  insisted 
that  the  430/.  had  been  paid  as  a  deposit, 
and  that  it  had  been  forfeited  to  the  vendor 
in  consequence  of  the  plaintiff's  non-perform- 
ance of  the  contract,  and  that  as  the  estate 
had  be^i  sold  in  consequence  of  his  non- 
performance of  the  contract,  she,  as  execu- 
trix, could  not  be  called  on  to  refund  a  depo- 
sit which  by  his  omission  he  had  forfeited. 
Mr,  Selwyn  and  Mr,  Faber^  for  the  plain- 
tiffis  Messrs.  O.  k  J.  Casson,  bankers  at 
Portmadoc,  in  the  county  of  Caernarvon, 
said  that  the  deposit  ought  to  be  returned, 
as  no  contract  had  ever  been  concluded 
— Sugdtn's  Vendors  and  Purchasers^  32, 
13th  ed 

Mr,  Hcbhouse  and  Mr,  O,  O,  Morgan^ 
for  P.  Roberts,  the  executrix. — If  a  party 
contracts  for  the  purchase  of  land  and  pays 
a  deposit  as  an  earnest  for  the  due  comple- 
tion of  the  contract,  he  forfeits  it,  if  by  his 
own  act  he  omits  to  perform  what  he,  by 
paying  the  deposit,  contracted  to  do.  The 
estate  had  certainly  been  sold  by  the  mort- 
gagees, and  the  contract  could  not  now  be 
specifically  performed.  This  had  put  the 
estate  to  expense  and  damage;  it  had  been 
caused  by  the  omission  and  de&ult  of  the 
plaintiff :  he  therefore  could  not  complain, 
or  claim  a  return  of  the  deposit 

SpraU  V.  Jeffery,  10  B.  <fe  C.  249 ;  s.  a 

5  Man.  k  Ry.  188;  8  Law  J.  Rep. 

K.R  114. 
Palmer  v.  Temple,  9  Ad,  A  E.  508 ; 

8.  c.  1  P.  &  D.  379;  8  Law  J.  Rep. 

(N.8.)  Q.R  179. 
GosbellY.  Archer,  2  Ad.  <k  E.  500;  &c. 

4  Nev.  &  M.  485 ;  4  Law  J.  Rep.  (n.s.) 

K.R  78. 
Lethbridge  v.  Kirhman,  25  Law  J.  Rep. 

(n.s.)  Q.R  89. 
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Clark  y.  UpUm,  3  Man.  k  Ry.  89. 
Darts  Vendors  and  Furehcueri^  620, 
3rd  edit 

The  Master  of  the  Rolls. — ^Where  it 
is  necessaiy  to  ascertain  who  is  to  blame  for 
the  non-performance  of  an  agreement  when 
the  Court  is  asked  to  determine  whether  a 
deposit  paid  ought  to  be  returned,  it  must 
necessarily  do  so  in  a  manner  most  imsatis- 
fiictory.  When  a  deposit  is  paid  by  a  pur- 
chaser to  a  vendor  the  presumption  is,  that 
it  is  paid  on  behalf  of  the  purchaser,  and 
that  he  was  to  obtain  the  benefit  of  it  on 
the  completion  of  his  purchase :  in  &ct, 
that  it  was  made  in  part  discharge  of  the 
purchase-mon^.  An  agreement  certainly 
might  be  made  that  the  deposit  should  be 
forfeited  in  case  the  purchase  should  not 
be  completed,  but  this  must  either  be  ex- 
pressed or  clearly  implied  from  the  contract 
itsel£  It  had  in  many  cases,  from  the  terms 
of  the  contract,  and  even  from  its  silence, 
been  held  that  such  a  forfeiture  must  be 
inferred.  There  is,  however,  no  authority 
which  holds  that  the  deposit  must  be  con- 
sidered as  forfeited  in  the  absence  of  any 
agreement  whatever,  or  one  which  could 
neither  be  enforced  at  law  nor  in  equity.  In 
Oosbell  V.  Archer,  where  the  contract  went 
off  because  the  vendor  was  unable  to  make 
a  title,  the  Judges  considered  that  the  pur- 
chaser was  entitled  to  a  return  of  the  de- 
posit, though  without  either  interest  or  the 
expenses  which  he  had  incurred  in  conse- 
quence of  the  contract.  If  in  that  case  the 
contract  had  been  valid,  and  if  it  had  then 
gone  off  in  consequence  of  the  defaults  of 
the  defendant,  the  purchaser  would,  im- 
doubtedly,  have  been  entitled  to  interest 
on  his  deposit  and  also  to  his  expenses :  in 
that  case  damages  would  then  have  been  sus- 
tained in  consequence  of  the  breach  of  the 
contract,  which  of  itself  would  give  a  right 
of  action;  but  in  the  absence  of  any  con- 
latict  whatever,  the  purchaser  could  not  bring 
any  action  for  the  breach  of  it,  neither  could 
he  recover  the  interest  or  expenses.  He  was 
merely  entitled  to  the  return  of  his  deposit : 
it  was  his  money;  it  had  not  been  applied, 
and  it  could  not  be  i4)plied  for  the  purpose 
for  which  it  was  deposited.  Palmer  v. 
Temple,  and  the  comments  of  text  writers, 
tended  rather  to  the  conclusion  that  the 
question  depended  upon  Uie  fact  of  the 


existence  of  a  contract;  but  this  rested  upon 
a  slender  basis.  If  there  were  no  contract, 
or  if  there  were  a  contract  that  could  not  be 
enforced,  still  the  purchaser  was  in  equity 
entitled  to  a  return  of  the  deposit  from  the 
vendor,  but  whether  he  was  entitled  to 
interest  upon  the  deposit  was  another  ques- 
tion. In  the  present  case,  however,  th»e 
must  be  the  usual  creditor's  decree  for  the 
administration  of  the  real  and  personal 
estate,  and  in  chambers  the  plaintiffe  will 
be  entitled  to  prove  for  the  sums  paid  on 
account  of  the  deposit  The  question  of 
interest  will  then  be  left  open. 


Stuaet,  V.C. 
Nov.  13. 


:"} 


Re  HOOFEB. 
BATLISS  V.  WATKIN8. 


Practice — Motion  to  vary  Chief  Clerics 
CeHificaU  —  Affidavit  filed  after  filing  of 
Certificate, 

Upon  a  motion  to  vary  ike  ^ief  clerics 
certificate,  an  affidcuvit  filed  after  mch  cer- 
tificate is  filed  cannot  be  read. 

Mr,  Greene  and  Mr,  Oshome  Morgan 
appeared  in  support  of  a  motion  to  vary 
the  chief  clerk's  certificate,  and  they  pro- 
posed to  read  an  affidavit  which  had  heim 
filed  since  the  certificate  was  filed. 
They  referred  to — 
Whitworth  v.  Whyddon,  2  Mac  A  0. 

52;  and 
Fairbum  v.  Pearson,  cited  2  Ibid.  56 
(note). 
Mr,  Matins  and  Mr,  CracknaU  opposed 
the  motion. 

Stuabt,  V.C.  refused  to  allow  the  affida^ 
vit  to  be  read.  Sometimes  fr'esh  affidavits 
might  be  read  on  the  hearing  before  the 
Court  of  Appeal  of  a  motion  to  vaiy  or  dis- 
charge an  order  of  the  Mast^  of  the  Rolls, 
or  of  one  of  the  Vice  Chancellors ;  but  in 
that  case  the  motion  was  treated  as  a  new 
motion,  and  not  as  an  iq)peal  motion.  Upon 
a  motion  to  vary  the  chief  clerk's  certificate, 
the  case  came  before  the  Court  upon  the 
same  evidence  as  was  before  the  chief  clerk 
in  chambers. 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1863  to  MICHAELMAS  1863. 


107 


BoMnxT,  M.B.  ) 

Nov  12    13       f'^^J^^^NT^'-BLAKCHPOBD. 

Tnuf^ — Breach  of  TruH  —  Invalid 
Bdeoie — Lapse  of  Time. 

A  valuable  consideration  and  a  hwwledge 
of  the /cuts  connected  vnth  a  trust  are  essenr 
Ual  to  the  validity  of  a  release  which  will 
discharge  trustees  from  liability, 

Whtrej  thereforey  a  cestui  que  trust  exe- 
cuted a  release  at  the  instance  of  a  trustee, 
his  father^  t«Ao  by  a  breach  of  trust  had 
outlined  possession  of  a  trust  fund,  such 
release  did  not  discharge  from  liaJbility  a 
co-trustee,  whom  it  purported  to  release,  and 
to  whom  the  father  sent  it,  when  such  co- 
trustee had  assisted  the  father  in  the  com- 
mittal of  the  breach  of  trust. 

A  lapse  of  ten  pears  from  the  time  when 
the  cestui  que  trust  attained  twenty-one,  held, 
under  the  circumstances,  not  to  bar  the  cestui 
que  trust  from  obtaining  relief  in  equity 
against  the  breach  of  trust. 

This  bill  was  filed  by  Henry  Anmdel 
Martyn  Farranti  against  Anne  Blanchford, 
Joseph  Green  BidweU,  William  Jenney 
P&igelley,  and  Myra  Mary,  his  wife,  to 
obtun  an  account  of  what  was  due  to  the 
plaintiff  for  principal  and  interest  in  respect 
of  a  moiety  of  a  trust  fund  originally 
amounting  to  970/.,  and  asking  that  it 
might  be  raised  by  the  sale  of  six  houses 
(the  title-deeds  of  which  had  been  deposited 
as  a  security  for  payment),  or  such  part  of 
them  as  mi^t  be  necessary,  and  that  any 
deficiency  which  should  remain  might  be 
made  good  by  J.  G.  Bidwell,  personally, 
and  the  estate  of  Frederick  Granby  Farrant, 
in  such  ordar  between  them  as  might  be 
considered  just  It  also  asked  for  a  de- 
claration that  a  release  alleged  to  have  been 
given  by  the  plaintifT  to  J.  G.  Bidwell 
would  not,  even  if  it  had  been  ^ven,  release 
him  from  the  daim.  It  further  aj^ed  for 
the  adminisfaration  of  the  real  and  personal 
Mtate  of  F.  G.  Farrant^  if  it  should  be  neces- 
sary for  the  purposes  of  the  suit 

William  Tucker  died  on  the  25th  of 
August  1819,  having  by  his  will,  dated 
the  7ih  of  June  previous,  bequeathed  to 
Mesara.  Arundel  and  John  Radford  a  sum 
of  1,000/1,  upon  trust  to  pay  the  interest 


to  Hairiet  Badford  for  life,  and  after  her 
death  upon  trust  to  divide  the  principal 
between  all  and  every  the  children  of  Har- 
riet Radford,  equally  between  them,  and 
poww  was  given  to  appoint  new  trustees. 

On  the  15th  of  November  1838,  under 
the  power  contained  in  the  will,  Messrs. 
J.  G.  Bidwell  and  F.  G.  Farraut  were  sub- 
stituted as  trustees  in  the  place  of  the  Messrs. 
Radford;  and  received  the  sum  of  97 OL 
(being  the  amount  of  the  legacy  after 
deducting  the  duty),  and  it  was  after- 
wards invested  in  consols. 

In  1826  F.  G.  Farrant,  who  was  a  sur- 
geon in  the  army,  intermarried  with  Harriet 
Radford.  She  died  on  the  16th  of  August 
1832,  leaving  the  plaintiff  and  his  sister, 
now  Mrs.  PengeUey,  infants;  but  on  the 
5th  of  September  1848  her  share  of  the 
trust  fiind  was  paid  to  her. 

F.  G.  Farrant,  by  his  wiD,  dated  in  1835, 
after  disposing  of  several  personal  chattels, 
gave  all  the  rest  of  his  estate  and  effects  to 
John  Daw  and  J.  G.  Bidwell,  their  execu- 
tors and  administrators,  upon  trust  to  sell 
the  same,  and  pay  300^.  to  Anne  Blanch* 
ford,  his  housekeeper,  for  arrears  of  salary, 
and  his  other  just  debts,  and  "  to  divide 
the  residue  between  his  children,  Myra 
Mary  Pengelley  and  the  plaintiff,  in  equal 
proportions,  share  and  share  alike'';  and  he 
appointed  Messrs.  Daw  and  Bidwell  his 
executors,  but  they  renounced  probate  and 
disclaimed  the  trusts, 

F.  G.  Farrant  was  the  acting  trustee 
under  the  will  of  W.  Tucker.  In  1847  he 
asked  Mr.  Bidwell  to  enable  him  to  obtain 
the  trust  funds  ;  and  he  stated  that  by  so 
doing  it  would  be  of  the  greatest  advantage 
to  his  family.  Mr.  Bidwell  told  him  he 
was  satbfied  that  he  intended  to  lay  out 
the  money  in  railway  shares,  and  that  he 
would  lose  it  As,  however,  Mr.  Bidwell 
did  not  like  to  rest  under  the  taunt  that  he 
was  obstructing  him  in  benefiting  his  family, 
and  as  security  was  offered  upon  pertain 
houses  in  St  Sidwell's,  Exeter,  Mr.  Bid- 
well  joined  in  such  acts  as  were  necessary 
to  enable  him  to  obtain  the  fund,  and  he 
received  from  F.  G.  Farrant,  in  return,  a 
sealed  packet,  which  he  never  examined. 

The  phuntiff  attained  the  age  of  twenty- 
one  on  the  15th  of  March  1851,  and  on  the 
31st  of  May  following  he  called  on  Mr. 
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Bidwell  and  requested  payment  of  his  share 
of  the  trust  fund.  Mr.  Bidwell  then  in- 
formed him  that  the  trust  affairs  had  been 
managed  by  the  plaintiif 's  father,  and  that 
he,  Mr.  Bidwell,  only  held  security  for 
payment  of  the  money,  and  that  he  be- 
lieved it  was  upon  freehold  houses  of  ample 
value.  He  then  requested  the  plaintiff  to 
speak  to  his  father,  but  this  he  declined  to 
do.  Mr.  Bidwell  then  promised  to  com- 
municate with  his  father,  and  inform  the 
plaintiff  of  the  result 

The  matter  was  left  in  abeyance  until 
1855,  on  the  ground  that  the  plaintiff's 
father  was  angry  with  him  in  consequence 
of  the  application  he  had  made  to  Mr.  Bid- 
well  ;  so  much  so,  that  they  did  not  speak, 
though  residing  in  the  same  house.  The 
result  of  this  was,  that  the  plaintiff  did  not 
assiduously  prosecute  his  claim. 

In  February  1855  the  plaintiff  said  his 
fftther,  when  dangerously  ill,  requested  him 
to  call  on  Mr.  Bidwell,  as  ''  he  had  some- 
thing for  me'';  that  he  did  call  in  conse- 
quence, and  received  a  packet  from  his 
derk,  which  he  took  to  his  father,  who 
requested  him  to  keep  it  The  plaintiff, 
though  he  suspected  that  the  packet  con- 
tained the  deeds  which  had  been  previously 
referred  to  by  Mr.  Bidwell,  abstained  from 
asking  any  questions  of  his  fstther,  and 
contented  himself  with  putting  his  seal  upon 
it,  and  depositing  it  with  his  bankers  at 
Exeter.  He  then  went  to  Newport,  Mon- 
mouthshire, and  while  there  he  received  a 
letter  from  his  father,  asking  him,  in  the 
event  of  his  death,  not  to  hold  Mr.  Bidwell 
responsible  for  not  paying  the  485/.  This 
letter  also  contained  a  request  tliat  the 
plaintiff  would  copy,  sign  and  send  to  Mr. 
Bidwell,  the  following  memorandum,  a  copy 
of  which  he  inclosed  in  the  letter: 

-'In  consideration  of  certain  deeds  of 
conveyance  delivered  to  me,  I  hereby  re- 
lease, quit  and  discharge  J.  G.  Bidwell, 
Esq.  frx)m  all  claims  and  liabilities  I  may 
have  on  him  as  erne  of  my  trustees  under 
the  will  of  the  late  W.  Tucker,  deceased. 
Dated,  25th  February,  1855. 

"  H.  A.  M.  Farrant" 

This  request  the  plaintiff  complied  with, 
except  that  he  sent  tlie  document  to  his 
father,  who  forwarded  it  to  Mr.  BidwelL 

The  affairs  relating  to  the  trust  remaine4 


in  this  state  until  after  the  death  of  Hie 
plaintiff's  father,  on  the  14th  of  February 
1 859,  when  the  plaintiff  obtained  the  packet 
frx)m  his  bankers  and  gave  it  to  his  solicitor, 
who  opened  it,  and  found  it  to  oontun 
several  deeds  relating  to  six  cottages  in 
Exeter,  with  a  memorandum  in  his  &tiier^8 
handwriting  as  follows : 

"  Deeds  deposited  with  J.  G.  Bidwell  as 
security  for  970/.  as  co-trustee  with  F.  G. 
Farrant" 

It  was  then  ascertained  that  the  property 
was  insufficient  to  secure  to  the  plaintiff 
what  was  due  to  him  under  the  will  of  W. 
Tucker. 

This  led  to  a  correspondence  with  Mr. 
Bidwell,  which  finally  resulted  in  the  filing 
of  this  bill  on  the  25th  of  April  1861. 

The  defendant,  Mr.  Bidwell,  generally 
admitted  the  &cts  stated  in  the  bill,  but 
said  that  the  trust  had  long  since  been 
arranged  and  concluded  between  the  plain- 
tiff and  his  father,  and  he  claimed  the  benefit 
of  the  time  which  had  elapsed  since  the 
plaintiff  attained  twenty-one,  and  since  the 
deli  veiy  of  the  packet  to  him,  and  also  of  the 
release  which  had  been  signed  by  the  plain- 
tiff and  sent  to  him. 

The  plaintiff,  however,  said  that  no  re- 
lease was  sent  by  him  to  Mr.  Bidwell,  but 
that  the  document  reUed  upon  by  Mr. 
Bidwell  was  copied  by  the  plaintiff  at  the 
suggestion  of  his  father  when  he  was  dan- 
gerously ill,  and  signed,  without  advice  or 
consideration,  to  relieve  his  mind ;  and  he 
insisted  that  it  was  not  a  release  which 
equity  would  enforce  in  favour  of  a  trustee 
who  had  parted  with  the  trust  fund  with- 
out ever  looking  into  the  security  whidi 
had  been  given  for  its  repayment 

Mr,  8elwyn  and  Mr.  WickenSy  for  the 
plaintiff 

Mr,  Southgate  and  Mr.  H.  Clarke,  for 
J.  G.  Bidwell,  cited  Brice  v.  Stokes  (1). 

Mr.  Bevir,  for  Anne  Blanchford,  the  ad- 
ministratrix of  F.  G.  Farrant 

Mr,  E,  Charles,  for  Mr,  and  Mrs.  Pen- 
gelley,  who  disclaimed  any  interest  in  the 
trust  fund. 

The  Masteb  ob  the  Rolls  (Nov.  13). — 
In  this  case  a  clear  breach  of  trust  was 

0)  ».V««.819. 
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oommitted  by  Mr.  Bidwell,  and  he  is  liable 
to  make  good  the  trust-money,  unless  by 
scone  act  the  plaintiff  has  intercepted  his 
right  to  that  equity.  How,  then,  could  he 
intercept  that  right?  It  must  be  either 
by  hipae  of  time,  something  that  he  has 
not  done,  or  by  something  that  he  has 
dcme,  or  by  the  combined  effect  of  the 
two.  Lapse  of  time  alone  in  this  case 
would  not  be  a  bar.  The  plaintiff  attained 
twenly-one  on  the  15th  of  March  1851; 
the  bill  was  filed  on  the  15th  of  April 
1861,  a  little  more  than  ten  years  after; 
and  if  that  were  unexplained,  and  it  were 
a  mere  breach  of  trust,  though  he  knew  of 
it  at  the  time,  that  would  not  b^ur  his  claim 
to  have  the  breach  of  trust  set  right  The 
only  thing  that  he  has  done,  upon  which 
reliance  is  placed  is,  that  he  wroto  and 
signed  a  paper  at  the  request  of  his  father. 
This  is  clearly  not  a  release  at  law ;  it  is 
not  under  seal,  but  it  might  be  equivalent 
to  a  release  in  equity  if  it  had  been  given 
for  a  valuable  consideration  and  under  pro- 
per advice.  In  what  manner,  then,  was  it 
given?  The  burthen  of  proving  this  is 
upon  the  defendant;  and  he  must  shew 
that  it  was  given  under  such  circumstances 
as  enabled  de  plaintiff  fully  to  understand 
the  effect  and  purport  of  it,  and  to  know 
and  iq^reciate  his  position  before  he  gave 
it  If  it  was  given  by  the  plaintiff  to  Mr. 
Bidwell,  in  consideration  of  his  delivering 
up  to  him  certain  securities  therein  men- 
tioned, then  it  would  have  been  so  f^ur  good, 
and  it  might,  when  stamped,  have  been 
used  so  far  as  it  extends  as  an  agreement 
But  how  do  the  facts  stand?  The  state- 
ments of  the  plaintiff  and  Mr.  Bidwell  are, 
that  the  security  was  sent  to  the  father  by 
Mr.  Bidwell;  that  the  father  then  sent  to 
the  plaintiff  a  copy  of  the  paper  now  relied 
on  as  a  release;  that  the  plaintiff  copied 
and  signed  it  and  then  sent  it  to  his  father, 
and  that  his  father  sent  it  to  Mr.  Bidwell 
If  that  be  so,  it  is  obvious  that  there  is  no 
consideration  moving  between  Mr.  Bidwell 
and  the  plaintiff  It  is  a  mere  transaction 
by  which  the  father  induces  the  son  to  sign 
a  paper  for  the  benefit,  as  he  believes,  of 
his  friend  Mr.  BidwelL  That  is  purely 
voluntary.  There  was  literally  nothing 
done  by  Mr.  BidwelL  What,  then,  was 
done,  was  done  solely  by  the  father.     In 


addition,  this  is  a  tranisaction  between 
the  father  and  the  son  to  screen  a  breach 
of  trust  committed  by  the  father.  If  it 
were  an  instrument  under  seal,  and  Mr. 
Bidwell  relied  upon  it,  it  would  imder  those 
circumstances  be  necessary  for  him  to  shew 
that  the  father,  or  somebody  on  his  behalf, 
duly  explained  to  the  son  the  facts  and 
the  results  of  the  case,  and  it  should  be 
proved  that  he  had  full  knowledge  of  the 
subject,  and  of  what  was  the  value  of  the 
proposed  securities.  Upon  this  subject 
there  is  not  the  slightest  information.  The 
relation  of  the  plaintiff  with  respect  to 
the  circumstances  under  which  he  signed 
the  memorandum  ia  simply  unconfirmed,  be- 
cause no  one  else  except  himself  knew  any- 
thing about  it.  But  there  ia  no  reason  to 
doubt  the  accuracy  of  his  statement  It 
remains,  then,  to  consider  whether  the 
effect  of  time,  combined  with  this  transac- 
tion, will  bar  the  plaintiff's  right.  The 
plaintiff,  as  soon  as  he  attained  tiyenty-one, 
requested  payment  of  the  money.  The 
answer  of  Mr.  Bidwell  apparently  was, 
that  it  was  an  affair  between  the  plaintiff 
and  his  father,  and  that  he  had  nothing  to 
do  with  it  If  the  plaintiff  is  correct,  his 
father  was  so  angry  with  him  for  asking  pay- 
ment, that  though  they  lived  in  the  same 
house  he  would  have  no  intercourse  with 
him.  The  father  wrote  a  letter  to  the  son, 
and  the  son  wrote  a  letter  in  answer,  and 
this  though  living  under  the  same  roof; 
but  nothing  took  place  upon  the  subject 
until  what  Uie  plaintiff  calls  the  illness  of 
his  father  in  February  1855.  This  illness 
IB  denied  both  by  the  administratrix  and  by 
Mr.  Bidwell;  but  it  is  clear  upon  the  evi- 
dence that  it  is  merely  a  question  of  degree, 
because  it  is  proved  that  in  March  1855  he 
gave  up  the  lucrative  appointment  of  surgeon 
to  the  1st  Devon  Militia,  which  required 
active  employment,  on  account  of  his  health 
at  that  very  time.  It  must  be  considered, 
therefore,  as  proved,  that  he  was  ill  to  some 
extent  Is  it,  then,  possible  to  say,  when 
a  trustee  has  done  nothing,  but  when  he 
has  simply  been  persuaded  to  commit  a 
breach  of  trust  on  the  promise  by  the  father 
that  it  would  by  no  means  be  injurious  to 
the  cestui  que  trust,  that  by  merely  getting, 
through  the  instrumentality  of  the  father, 
this  paper  without  consideration,  as  far  as 
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it  can  be  understood,  and  without  proving 
that  an  explanation  of  the  facts  was  given  to 
the  son,  he  can  defend  himself  from  making 
good  the  breach  of  trust  which  he  has  com- 
mitted. The  rules  of  this  Court  make  it 
impossible  to  arrive  at  that  conclusion. 
The  consequence,  therefore,  is,  that  I  must 
make  a  decree  either  for  Mr.  Bidwell  to 
pay  the  whole  amount  and  allow  him  to 
recoup  himself  out  of  the  testator's  estate, 
or  I  must  direct  the  property  comprised  in 
the  security  to  be  sold,  the  personal  estate 
to  be  applied,  and  the  deficiency  made  good 
by  Mr.  BidwelL  I  am  indifferent  which 
course  is  pursued.  The  usual  course  is  to 
make  the  trustee  pay  the  whole  and  to  allow 
him  to  recoup  himself  out  of  the  security 
and  the  estate  of  the  deceased.  Mr.  Bid- 
well  must  also  pay  the  plaintiff  the  costs  of 
the  suit  without  prejudice  to  his  right  to 
recover  the  same  sum  against  the  estate  of 
the  testator.  Further  consideration  and 
the  costs  of  all  other  parties  must  be 
reserved.* 


Wood,  V.C.  )   mason  v.  the  stokes  bay 

Nov.  21.       j  PISE  AND  RAILWAY  COMPANY. 

Lands  Clauses  Consoltdatum  Act — Com- 
ptdsory  Purchase — Contract — Specific  Per- 
formance, 

Notice  by  a  railway  company  to  take 
land  under  their  compulsory  powers,  and 
the  subsequent  fijcing  of  the  purchase  and 
compensation  mjoney  by  arbitration,  together 
constitute  a  contract  for  sale  and  purchase, 
which  the  Court  will  enforce  at  the  instance 
of  the  vendor. 

This  suit  was  instituted  for  the  purpose 
of  compelling  the  completion,  by  the  defen- 
dants, the  Stokes  Bay  Railway  and  Pier 
Company,  of  the  purchase  of  certain  land 
belonging  to  the  plaintiff^  which  the  defen- 
dants had  given  notice  of  taking  under 
their  compulsory  powers,  and  the  amount 
of  compensation  for  which  had  been  settled 
by  arbitration. 

The  short  &ct8  were  as  follows :  On  the 
25th  of  September  1855,  the  defendants 
caused  the  plaintiff  to  be  served  with  a 
notice,  dated  the  previous  day,  that  they 
requnrad  to  purchase  and  take  the  lands 


described  in  the  schedule,  and  requiring 
the  plaintiff  to  deliver  particulars  of  her 
estate  and  interest  in  the  premises,  and  ci 
her  claim  in  respect  thereof^  and  offering 
to  treat  for  the  purchase  of  the  lands  and 
compensation  to  the  plaintiff.  No  agree- 
ment, however,  was  come  to,  and  the  com- 
pany proceeded,  under  the  Lands  Clauses 
Consolidation  Act,  to  have  the  amount 
determined  by  a  surveyor,  who  fixed  it  at 
250^.  This  sum  they  paid  into  court, 
and  having  entered  into  the  usual  bond  in 
the  like  sum,  they,  on  the  12th  of  October 
1859,  entered  into  possession. 

The  plaintiff  having  elected  to  have  the 
amount  of  purchase-money  and  compen- 
sation determined  by  arbitration,  arbi- 
trators and  an  umpire  were  appointed  in 
the  usual  way,  and  on  the  29ih.  of  June 
1860  the  umpire  made  his  award,  fixing 
the  amount  at  727/.  lOs,  The  defendants, 
however,  did  not  take  up  the  award  until 
compelled  by  mandamus  in  November 
1860. 

The  abstract  of  title  was  delivered  on 
the  14th  of  December  1860,  and  the  requi- 
sitions made  on  the  title  were  answered  on 
the  2nd  of  March  1861.  Since  this  time 
the  plaintiff  had  made  frequent  applica> 
tions  to  the  defendants  to  complete  the 
purchase,  but  they  were  all  unsuccessful; 
and  she  accordingly  filed  her  bill  on  the 
3rd  of  July  1861,  charging  that  the  title 
had  been  accepted,  and  praying  that  the 
purchase  might  be  specifiodly  p^ormed. 

Mr.  J.  B.  HoskinSf  for  the  plaintiff. — 
Sufficient  has  been  done  in  this  case  to 
constitute  a  complete  contract  for  the 
purchase  of  the  land — The  Begenfs  Canal 
Company  v.  Ware  (I);  and  the  Court  has 
jurisdiction  to  compel  specific  performance 
— Inge  v.  the  Birmingham,  Wolverhampton 
and  Stour  Valley  Bailway  Company  (2). 

Mr.  C.  T.  Simpson,  for  the  company, 
denied  that  there  was  any  contract  which  the 
Court  had  jurisdiction  to  enforce — Adams 
y.  the  London  and  Blackwall  BaOway  Com' 
pany  (3),  Oould  v.  the  Staffordshire  Pot- 

(1)  28  Bmt.  575 ;  B.e.  26  Law  J.  Bep.  (ir.s.) 
Chikiio.  566. 

(2)  S  De  Gex,  M.  k  O.  658;  i. o.  1  Sm.  &  G. 
847. 

(8)  2  Mao.  ft  6.  118;  lo.  2  HaO&Tw.  285; 
19  Law  J.  Bep.  (h.b.)  Ohano.  557. 
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ieriet  WaUneorla  Ckmpany  (4),  Hojfnei  t. 
Hayneg  (5),  and  The  Sutton  Harbour  Im- 
prmfement  Chmpany  y.  HiieheM  (6).  The 
plaintifirs  {proper  comae  was  pointed  oat 
hf  the  Lands  dansea  Act^  8  dc  9  Vict 
e.  la  s.  6& 

Wood,  V.C.  said  he  was  dearly  of  opin- 
km  that  the  Court  had  jurisdiction.  The 
tMOdoi  Adams  v.  the  London  and  BlackwaU 
Railway  Company  was  not  applicable,  inas- 
miich  as  the  amonnt  of  pnrchase-monej 
and  compensation  had  not  been  ascertained. 
In  this  case  the  amount  to  be  paid  had 
been  settled  bj  the  award,  and  a  parlia- 
mentary contract  had  been  made  which  could 
be  enforced  in  this  Court  at  the  instance 
ol  either  vendor  or  purchaser.  A  Court  of 
law  would  be  unable  to  do  complete  justice 
between  the  parties,  having  no  madiinery 
either  for  investigating  the  title  or  settling 
tiie  omveyance.  The  Master  of  the  Rolls 
had  pat  the  matter  on  the  right  grounds 
in  The  Regen£e  Canal  Company  v.  Ware; 
after  notice  given  and  the  price  fixed,  the 
reUtion  of  the  parties,  as  vendor  and  pur- 
chaser, was  as  fully  constituted  as  in  the 
ease  of  a  formal  and  regular  agreement 
There  had  been  considerable  delay  in  this 
ease;  the  plaintiff  had  been  kept  out  of 
her  money  for  neariy  two  years,  and  there 
oni^  be  a  decree  for  payment  of  the  pur- 
fthase-money  with  interest  and  costs. 


DURHAM  V,  ORACEXBS. 


Wood,  V.C. 
Dec  9. 

Baron  and  Feme — Equity  to  a  SettlemetU 
--Fee  Simple  EsUUes  of  Wife—Particular 
Amgjiee  for  Value — Practice — DieckUmer 
--Coete. 

A  married  woman  has  no  equity  to  a 
mUlemetU  otd  of  her  fee-eimple  estates^  as 
against  the  mortgagee  of  her  husband's  life 
interest  therein.  • 

Distinction  between  property  of  the  wife 
which  the  husband  takes  absolutely  and  that 
in  which  he  only  takes  a  life  interest, 

(4)  5  Bzch.  Bep.  214;  1.0. 19  Law  J.  Rep.  (f.b.) 
Ezch.  281. 

(5)  1  Dr.  &  Sm.  426 ;  ■.  c  80  Law  J.  Rep. 
(W.8.)  CTumc.  678. 

(6)  ISBeav.  408;  B.  0.1  Be  6ex,M.  6  6.161; 
20  Lftw  J.  Rep.  (ir.s.)  Chano.  489;  21  Xlnd.  78. 


A  defendant  disclaiming,  but  not  stating 
that  he  never  did  claim  any  interest,  is  not 
entitled  to  his  costs  on  having  the  bill  dis- 
missed. 

In  December  1859  Mr.  and  Mrs.  Crackles 
deposited  with  the  plaintiffs  the  title-deeds 
of  a  small  estate  of  which  Mrs.  Crackles 
was  seised  in  fee,  as  security  for  100/.  and 
interest,  and  the  bill  was  filed  for  the  pur- 
pose of  realizing  the  security.  At  the  date 
of  the  equitable  mortgage  Mr.  Crackles  was 
maintaining  his  wife,  but  shortly  after  the 
institution  of  this  suit  he  became  insolvent, 
and  the  defendant  Crampton  was  appointed 
his  assignee,  and  put  in  a  voluntary  answer 
to  the  following  effect :  '^  As  such  assignee 
or  otherwise,  I  do  not  claim  any  interest 
in  the  premises  the  subject  of  this  suit, 
and  I  hereby  renounce  and  disclaim  all 
interest  therein ;  and  I  would,  as  now  ad- 
vised, have  made  such  renouncement  and 
disclaimer  and  released  the  said  premises 
£rom  all  claims  by  me  as  such  assignee  as 
aforesaid,  or  otherwise,  had  I  been  applied 
to  so  to  do  prior  to  my  being  made  a  party 
defendant" 

It  was  contended,  on  behalf  of  Mrs. 
Crackles,  that  she  was  entitled  to  a  settle- 
ment, and  that  her  equity  would  override 
the  interest  of  the  mortgagees. 

Mr,  W,  Forster,  for  the  plaintiff. — 
There  is  no  equity  to  a  settlement  The 
mortgage  is  good  to  the  extent  of  the  hus- 
band's interest,  and  the  fee  of  the  wife  is 
not  interfered  with — Tidd  v.  Lister  (1). 

Mr,  Od>ome,  for  Mrs.  Crackles,  con- 
tended, that  the  husband  having  become 
incapable  of  supporting  his  wife,  she  was 
enticed  to  have  the  property  settled  on 
herself  and  her  children — 

Sturgis  v.  Champneys,  5  MyL  &  Cr.  97; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc  10. 
Hanson  v.  Keating,  4  Hare,  1 ;  s.  c  14 
Law  J.  Rep.  (n.s.)  Chanc  13. 

Mr,  Lovell,  for  the  assignee  in  insolvency, 
asked  to  be  dismissed,  with  costs.  He 
referred  to  Talbot  v.  Kemshead  (2). 

Wood,  V.C — It  is  impossible,  without 
overruling  Tidd  v.  Lister,  to  hold  that  the 
pbdntiffii  are  not  entitled  to  the  full  benefit 

(1)  8I>e6ex,M.&6.  857;  8.o.23LawJ.Rep. 
(n.8.)  Chanc.  249. 

(2)  4  Kay  ft  J.  98. 
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of  the  security,  so  far  as  it  affects  the  hus- 
band's life  interest,  which  is  all  it  can  do. 
It  is  the  rule  of  this  Court  that  a  person 
entering  into  an  agreement  for  value,  is 
bound  to  perform  it  as  fur  as  he  is  able. 
In  this  case,  the  defendant  William  Ciackles 
cannot  give  effect  to  the  agreement  to  the 
extent  of  his  wife's  inheritance,  but  the 
Court  will  bind  him  to  it  to  the  extent  of 
his  own  interest  in  his  wife's  property.  It 
has  been  argued,  that  the  authorities  having 
reference  to  the  ydfe's  equity  to  a  settlement, 
will  not  permit  this,  and  that  Tidd  v. 
Lister y  which  might  be  considered  favour- 
able to  the  plaintiff,  is  distinguishable,  be- 
cause that  confessedly  was  the  assignment 
of  a  life  interest  But  the  observations 
upon  which  this  argument  is  based  are 
there  made  by  the  Lord  Chancellor  in  deal- 
ing with  a  question  relating  to  personal 
estate.  The  Lord  Chancellor  in  effect  says, 
that  an  assignee  of  the  whole  fund  takes 
the  fund  subject  to  the  wife's  equity  to  a 
settlement,  and  he  explains  the  grounds  on 
which  that  well-known  rule  of  this  Court 
stands,  and  he  states  that  the  assignee, 
putting  himself  by  contract  in  the  place  of 
the  husband,  cannot  complain  when  he 
finds  himself  in  no  better  condition  than 
the  person  to  whose  rights  he  succeeds. 
But  when  he  comes  to  deal  with  the  case  of 
the  assignee  of  a  life  interest  only,  in  other 
words  the  assignee  of  income,  as  dis- 
tinguished from  corpusy  he  points  out  that 
the  matter  has  to  be  decided  upon  different 
considerations,  and  that  as  against  an  as- 
signee for  value,  who  has  become  such  at  a 
time  when  the  husband  was  able  and  will- 
ing to  support  his  wife,  no  equity  to  a  settle- 
ment exists.  In  this  I  think  is  to  be  found 
the  ground  for  decision  of  the  case  before 
me.  That  the  husband  here  has  affected  to 
bind  the  inheritance  has  no  bearing  in  con- 
nexion with  the  observations  of  Lord  Cran- 
worth  in  Tidd  v.  Litter,  This  is  the  case 
of  the  wife's  real  estate;  she  wants  no  pro- 
vision out  of  the  corpus  of  that  estate,  for 
she  cannot  be  deprived  of  it  without  her 
own  concurrence,  which  must  be  given  in 
such  a  manner  as  will  protect  her  from  her 
husband.  It  has  been  pressed  upon  me 
that  Sturgis  v.  Champneys  is  an  authority 
in  favour  of  the  wife;  that  case  is,  no  doubt, 
an  authority  that  if  the  assignee  in  insol- 
vency of  the  husband  is  obliged  to  come 


into  this  Court,  the  maxim,  that  coming  for 
equity  he  must  do  equity,  applies;  the 
Court  holds  that  such  an  assignee  stands 
precisely  in  the  place  of  the  husband,  and 
must,  tiie  husband  being  unable  by  his 
insolvency  to  maintain  his  wife,  perform 
that  duty  for  him,  so  f^ur  as  it  can  be  done 
through  the  medium  of  the  wife's  equity  to 
a  settlement.  Except  upon  this  distinction 
between  assignee  in  insolvency  and  assignee 
for  value,  I  do  not  see  how  to  reconcile  Tidd 
V.  Lister  with  Sturgis  v.  Champneys;  and 
the  distinction  is  indeed  pointed  out  by  the 
Lord  Chancellor,  who  adverts  to  the  diffi- 
culties which  would  arise  if  an  assignment 
for  value  were  to  be  defeated  by  matter 
arising  ex  post  facto^  such  as  the  wife  being 
deserted  or  inadequately  maintained  by  the 
husband.  Of  the  case  of  Hanson  v.  Keal- 
ing,  before  Sir  J.  Wigram,  V.C.,  I  need 
only  remark  that  the  judgment  shews  the 
learned  Vice  Chancellor  to  have  considered 
the  facts  there  as  completely  within  the 
authority  of  Sturgis  v.  Champneys^  and  to 
have  so  decided  the  case,  although  he  did  not 
wholly  approve  of  the  decision  which  he  fol- 
lowed. Besides,  in  Hanson  v.  Keatir*g,  the 
property  consisted  of  a  term,  not,  as  here,  of 
the  inheritance ;  I,  therefore,  come  to  this 
conclusion,  that  the  husband  must  be  taken 
to  have  pledged  this  property  to  the  extent 
of  his  interest  in  it,  which  is  perfectly 
recondleable  with  his  duty  to  his  wife  (for 
he  may  have  raised  the  money  to  maintain 
her),  and  that  the  pledge  is  not  avoidable 
by  his  after -ensuing  bankruptcy.  With 
r^erence  to  the  costs  of  the  official  assignee, 
he  has  put  in  his  answer,  stating  that  he 
does  not  claim  any  interest  in  the  premises, 
and  says  that  he  would  have  disclaimed  had 
he  been  applied  to  before  bill  filed.  This 
has  already  been  held  to  be  not  a  sufficient 
disclaimer  to  entitle  the  assignee  to  his  costs, 
as  it  does  not  state  that  he  never  has  claimed 
any  interest,  which  is  the  proper  form  of 
disclaimer.  There  will  be  a  decree  to  take 
the  usual  accounts  against  the  defendant 
W.  Crackles,  with  an  order  for  sale  of  his 
life  interest  in  default  of  pajmient  within 
six  months,  and  the  bill  will  be  dismissed, 
without  costs  as  against  the  assignee. 
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BBNIST  V.  WnsS. 


PvbUc  Compcuny  —  Official  Manager — 
SuiU  by  and  axfainH  —  Uwmcorporated 
Sodehf—U d:\2Vict.  c.45. 

Upon  ahiU  filed  by  the  official  manager  of 
an  unineorporated  society  representing  a  par- 
ticular doss  of  shareholders,  against  another 
doss  of  shareholders,  praying  thai  the  defen- 
dants vttghi  be  declared  liable  to  make  good 
certain  funds  alleged  to  have  been  misapplied, 
the  Court  held  that  such  a  suit  could  not  be 

The  Court  also  caressed  an  opinion  that 
an  official  manager  of  an  unincorporated 
company,  that  is,  a  company  which  hcu  only 
been  provisionally  registered,  can  under  no 
circumstances  bring  an  action,  or  institute 
a  suit  against  any  person,  nor  can  any 
action  or  suit  be  instituted  against  such 
official  fnanag&. 

This  was  a  bill,  filed  by  the  official 
manager  of  the  Warwickand  Worcester  Rail- 
way Company,  now  in  the  coarse  of  being 
wound  up,  against  five  persons  constituting 
the  committee  of  management ;  and  it  stated 
that  in  1845  the  above  undertaking  was 
projected  and  provisionally  registered  under 
the  7  &  8  Vict  c  110,  and  t£e  parliamen- 
taiy  contract  and  subscribers'  agreement 
executed.  By  the  first  of  these  instruments 
the  defenduftts  and  other  persons,  some 
smce  deceased,  were  appointed  the  commit- 
tee of  management,  witii  the  usual  powers, 
and,  inter  aUa,  to  permit  any  other  company 
to  hold  shares  in  the  undertaking,  and  to 
enter  into  arrangements  or  agreements  with 
any  other  company  for  amalgamating  or 
uniting  wholly  or  partially  the  said  intended 
undertaking  with  any  other  railway  or 
undertaking ;  and  out  of  the  monies  coming 
to  their  hands  for  deposits  or  calls,  to  make 
the  necessary  parliamentary  deposit,  pay 
registration  fees  and  all  costs  of  surveys, 
and  other  things  requisite  for  obtaining  the 
act  and  carrying  the  undertaking  into  effect 
The  subscribers'  agreement  stated  the  pro- 
posed capital  as  700,000/.  in  shares  of  20^ 
each.  Large  sums  were  paid  for  deposits, 
and  in  October  1847  a  finance  committee 
was  appointed.  In  the  same  year  three 
other  undertakings  were  projected,  namely^ 
Bsw  8tmni^  82.— Ghajio. 


the  London  and  Birmingham  Extension, 
the  Rugby,  Warwick  and  Worcester,  and 
the  Worcester,  Warvdck  and  Rugby  Rail- 
way Companies;  and  all  three  were  pro- 
visionaUy  registered 

In  October  1845  a  resolution  was  passed 
by  the  general  committee  of  management 
of  the  Warwick  and  Worcester  Railway 
Company,  for  its  amalgamation  with  the 
Birmingham  Extension ;  and  in  the  same 
month  an  agreement  was  entered  into  by 
the  committee  of  the  Birmingham  Extension 
with  the  Warwick  and  Birmingham  Canal 
Navigation  Company,  and  the  Warwick  and 
Napton  Canal  Company,  for  the  purchase 
of  these  canals.  C)n  the  1st  of  January 
1846  an  agreement  for  amalgamation  with 
the  Warwick  and  Worcester  Railway  Com- 
pany, the  Rugby,  Warvdck  and  Worcester, 
and  the  London  and  Birmingham  Extension 
Company,  was  entered  into ;  and  that  agree- 
ment was  carried  out  by  a  formal  deed 
dated  the  28th  of  January  1846.  Under 
this  deed  steps  were  taken  to  obtain  par- 
liamentary powers  to  carry  it  out,  but  un- 
successfully; and  on  the  26th  of  May  1849, 
an  order  was  made  by  this  Court  to  wind 
up  the  Warwick  and  Worcester  Railway 
Company,  under  the  act  of  1848,  and  the 
plaintiff  was  appointed  official  manager. 
The  bill  charged  that  the  finance  and 
general  conmiittee  were  responsible  to  the 
subscribers  of  the  Warwick  and  Worcester 
Railway  Company  for  the  proper  applica- 
tion of  the  sum  paid  for  deposits,  and  were 
bound  to  account  for  it  to  the  plaintiff,  with 
interest ;  that  by  the  deed  of  amalgamation 
they  had  admitted  the  liability,  and  adopted 
the  expenditure  of  the  amount,  and  such  of 
them  as  were  living,  or  the  representatives 
of  those  that  were  dead,  were  boimd  to  make 
good  so  much  as  had  been  improperly  implied 
in  a  manner  not  authorized  by  the  par- 
liamentary contract  and  subscribers'  agree- 
ment The  plaintiff  then  charged  thata  large 
proportion  of  the  money  was  improperly 
applied,  and  particularly  that  on  the  20th  of 
October  1845, 14,209/.  15*.  and  l,9S6L5s,, 
part  of  the  deposits,  were  drawn  out  of  the 
company's  bankers  by  two  cheques  dated 
on  that  day,  and  applied  to  what  was  known 
in  railway  parlance  as  "rigging  the  market," 
or  giving  a  fictitious  value  to  shares,  and 
wholly  lost;  such  cheques  being  made  pay- 
able to  "contingencies,  or  bearer,"  and 
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drawn  on  printed  forms  containing  the 
name  of  the  London  and  Birmingham  Ex- 
tension Railway  Company,  which  was  struck 
through  with  a  pen,  and  the  words  **  War- 
wick and  Worcester  Railway  Company" 
substituted;  and  these  cheques  were  signed  by 
three  members  of  the  finance  committee,  the 
others  being  cognizant  of  it  The  plaintiff 
also  charged  that  the  Warwick  and  Wor- 
cester Company  had  no  power  to  amalga- 
mate with  the  other  companies,  as  they  had 
done,  and  that  the  defendants  were  liable 
for  a  sum  of  15,000/.  handed  over  to  the 
amalgamated  companies,  with  interest.  The 
bill  then  referred  to  three  suits,  and  other 
circumstances  connected  with  this  matter, 
which,  owing  to  the  yiew  taken  by  the 
Vice  Chancellor  in  his  judgment,  it  is 
tmnecessaiy  to  set  forth  :  and  it  prayed  a 
declaration  that  the  defendants  might  be 
ordered  to  accoimt  for  the  application  of 
the  amount  received  as  deposits  from  the 
subscribers  to  the  Warwick  and  Worcester 
Railway  Company  upon  the  shares  sub- 
scribed for  by  them,  and  that  they  might 
be  ordered  to  pay  to  the  plaintiff  as  much 
of  such  sum  as  should  appear,  upon  taking 
the  accounts,  to  have  been  improperly  ap- 
plied; and  that  it  might  be  declared  that 
the  sums  paid  as  alleged  for  the  purpose  of 
rigging  the  market  were  improper  applica- 
tions of  the  funds,  and  ought  not  to  be 
allowed  in  taking  the  accounts,  and  that 
the  defendants  nught  be  ordered  to  pay  the 
said  sums  to  the  plainti£^  as  such  official 
manager. 

Mr,  BoUy  Mr,  Glasse  and  Mr,  Fry  ap- 
peared for  the  plaintiff. 

The  Solicitor  Omeral,  Mr,  BaUy^  Mr. 
Roxburghy  Mr,  Hetheringtofiy  Mr,  Kenyon, 
Mr,  MartindaU  and  Mr,  Yooly  for  the  de- 
fendants. 

The  following  authorities  were  cited : 
EmeH  V.  Croygdilly  2  De  Gex,  F.  &  J. 

175;  8.C  29  Law  J.  Rep.  (n.s.)  Chanc. 

580. 
Emfst  V.  Nicholb,  6  H.L.  Cas.  401. 
In  re  Oxford  and  Worcester  Extension 

Railway  Company ,  ex  parte  Potter^ 

1  De  Qex  <b  Sm.  728;  s.  c.  18  Law 

J.  Rep.  (N.s.)  Chanc.  247. 
In  re  Warwick  and  Worcester  Ra^way 

Company,  ex  parte  Felly  3  De  Gei 

&  Sm.  170 ;  s.  c.  19  Law  J.  Rep.  (n.s.) 

Chanc.  164. 


The  Orand  Trunk  Railway  Company  y. 
Brodie,  9  Hare,  523;  s.c  3  De  Gex, 
M.  &  G.  146;  S.C  22  Law  J.  Rep. 
(n.s.)  Chanc.  514. 

Prichard  v.  the  Official  Manager  of  the 
London  and  Birmingham  Extension 
Railway  Company ,  in  re  Weiss ,  15 
Com.  B.  Rep.  331 ;  s.  c  24  Law  J. 
Rep.  (n.s.)  C.P.  30. 

Russell  V.  CroysdiU,  11  Exch.  123;  s.  c 
24  Law  J.  Rep.  (n.s.)  Exch.  287. 

Bryson  v.  the  Warvdck  and  Birming- 
ham Canal  Navigation  Company^ 
1  Sm.  &  Gif.  447 ;  s.  c.  4  De  Gex, 
M.  &  G.  711;  23  Law  J.  Rep.  (N.a) 
Chanc.  133. 

Harford  v.  Rees,  9  Hare,  App.  68,  70. 

The  Attorney  GenercU  v.  DeWy  3  De  Gex 
A  Sm.  488. 

Rowland  v.  With^rden,  3  M.  &  G.  568; 
S.C  21  Law  J.  Rep.  (n.s.)  Chanc.  480« 

EiNDEBSLSY,  V.C. — I  MU  of  Opinion 
that  this  bill  CMinot  be  supported.  The 
ground  upon  which  I  arrive  at  that  conclu- 
sion 13  entirely  irrespective  of  the  merits  of 
the  questions  raised  between  the  official 
manager  and  the  defendants,  or  between 
the  different  classes  of  shareholders  inter  se. 
I  think  that  the  official  manager  cannot 
institute  and  maintain  such  a  suit  as  the 
present. 

The  bill  is  filed,  by  Mr.  Ernest,  in  his 
character  of  official  manager  of  the  Warwick 
and  Worcester  Railway  Company,  against 
five  persons  who  are  all^;ed  by  the  bill  to 
be  liable  to  make  good  certain  funds  be- 
longing to  the  company,  which  it  is  alleged 
they  have  misapplied.  The  bill  states  the 
pailiamentary  contract  and  the  subscribers^ 
agreement  of  this  company,  which  company 
was  commonly  called  an  inchoate  railway 
company,  that  is  to  say,  it  was  an  associa- 
tion of  persons  agreeing  to  promote  and  en* 
deavouring  to  promote  an  act  of  parliament 
to  enable  them  to  constitute  a  joint-stock 
company  for  the  purpose  of  making  a  cer- 
tain railway.  It  states  the  fact  that  there 
was  a  committee  of  management,  that  the 
company  was  provisionaUy  registered,  but 
was  never  completely  registered.  It  then 
states  the  various  circumstances,  which  it  is 
not  necessary  for  me  to  go  through  in  detail, 
with  regard  to  those  other  companies  with 
which  there  was  an  amalgamation  or  an 
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attempted  amalgamafcion.  After  stating 
those  drcomstances,  and  also  two  deeds,  one 
of  the  Ist  of  Januaiy  1845,  and  the  other 
of  the  28th  of  January  1846,  purporting  to 
carry  into  ^ect  the  amalgamation  agreed 
upon,  it  proceeds  to  state,  that  in  pursu- 
ance of  the  arrangement  or  agreement  for 
amalgamation,  15,000^,  being  monies  which 
belonged  to  the  company,  and  which  had 
arisen  firom  deposits  paid  by  the  subscribers, 
was,  by  a  cheque,  paid  over  in  &ct  to  parties 
representing  the  amalgamated  or  supposed 
amalgamated  company.  It  further  states 
tiiat  there  were  contributed,  by  means  of  these 
deposits  of  the  subscribers,  sums  amounting 
to  39,049/1  l(k.  in  the  whole.  The  15,000/. 
being  deducted  from  that  amount,  would 
leave  a  residue  of  24,049/L  10s,;  and  it  states 
that  a  large  proportion  of  that  24,049/.  lOs. 
was  improperly  applied  or  disposed  of;  and 
then  it  states  as  evidence  of  that  general  alle- 
gation, that  two  several  sums  of  1 4,209/.  1 5s, 
and  1,986/.  5«.,  being  respectively  part  of 
the  deposits,  were  drown  out  of  the  hands 
of  the  bankers  of  the  company  by  two 
cheques,  both  dated  the  29th  of  October 
1845,  and  were  applied  in  certain  operations 
or  proceedings  upon  the  Stock  Exchange 
tcfr  the  purpose  of  giving  a  fictitious  value 
to  the  shares  in  the  company,  and  which 
operations  or  proceedings  are  commonly 
called  or  known  as  "  rigging  the  market." 
The  bill  then  states,  that  the  subscribers  to 
the  said  undertaking  did  not  denve  any 
benefit  whatever  from  such  expenditure  of 
the  funds  of  the  company,  and  the  said 
sums  were  in  fact  wholly  lost  The  better 
to  conceal  the  purposes  for  which  such 
cheques  were  drawn,  there  was  not  any 
payee  named  in  such  cheques  or  either  of 
them ;  but  in  lieu  of  the  name  of  a  payee, 
such  cheques  were  respectively  made  pay- 
able to  '*  contingencies  or  bearer."  It  then 
states  who  were  the  persons  who  signed  the 
two  cheques;  and  it  states  the  proceedings 
which  took  place  in  1858,  when  that  order 
was  made,  which  I  need  not  here  mention 
in  detail  And  then  the  prayer  of  the  bill 
is  this:  It  prays  a  declaration  that  the 
defendants, — ^including  George  Carpenter, 
who  was  not  an  ori^^nal  party,  but  who 
IB  the  representative  of  Mr.  Bichard 
Carpenter,  who  was  one  of  the  board 
— ought  to  account,  and  that  they  may  be 
decreed  to  account,  for  the  application  of 
the  sum  of  39,049/.  10«.  received  as  afore- 


said fir<mi  the  subscribers  to  the  said  War- 
wick and  Worcester  Bailway  Company,  by 
way  of  deposits  upon  the  shares  subscribed 
for  by  them  in  such  undertaking ;  secondly, 
that  it  may  be  declared  that  the  defendants 
ought  to  pay,  and  that  they  may  be  ordered 
to  pay,  to  the  plaintiff^  as  such  official 
manager  as  aforesaid  of  the  Warwick  and 
Worcester  Railway  Company,  so  much  of 
the  said  sum  of  39,049/.  lOs,  as  upon  the 
taking  of  the  account  hereby  prayed  shall 
not  appear  to  have  been  properly  applied, 
together  with  interest  thereon  from  the 
28th  of  January  1 846 ;  and  then  it  prays  that 
at  any  rate,  even  if  that  general  relief  be 
not  given,  it  may  be  dechured  that  the 
pajrments  of  the  aforesaid  sums  of  14,209/. 
15«.,  and  1,986/L  5s.,  the  sums  drawn,  as  is 
alleged,  for  the  purpose  of  "rigging  the 
market,"  and  15,000/.  (the  sum  which  was 
paid  to  the  amalgamated  company  out  of 
the  funds  of  the  said  company,  which  had 
arisen  from  the  deposits  aforesaid)  were 
improper  applications  of  the  said  funds, 
and  ought  not  to  be  allowed  in  taking  the 
accounts  hereby  prayed,  and  that  the  defen- 
dants may  be  decreed  to  pay  the  said  sums 
to  the  plaintiff,  as  such  official  manager 
as  aforesaid,  together  with  interest  thereon 
£rom  the  aforesaid  dates  of  the  pa3rment  of 
the  same,  the  plaintiff  being  willing  to  give 
such  credit  as  hereinbefore  mentioned  in 
respect  of  the  said  sum  of  15,000/.,  that  is, 
for  a  certain  portion  of  the  15,000/L  which 
he  got  back  under  the  arrangement  of 
1858.  Then  it  prays  in  the  usual  way  that 
Mr.  G.  Carpenter  may  either  admit  assets 
of  his  testator  come  to  his  hands  sufficient 
to  answer  what  shall  be  foimd  due  from  or 
shall  be  ordered  to  be  paid  by  his  personal 
estate  in  this  suit,  or  otherwise  that  his 
personal  estate  may  be  administered  in  this 
Court 

This  IB  a  bill,  in  fact,  to  this  effect :  The 
defendants  have  improperly  applied,  for 
purposes  not  beneficisJ  to  the  company,  and 
not  authorized,  monies  belonging  to  the 
company;  therefore  make  them  accoimt  for 
those  monies.  Let  the  accounts  be  taken,  to 
see  how  they  were  applied;  and  so  fScir  as 
they  were  misapplied,  make  them  repay 
them,  and  particularly  those  sums  which 
are  specially  mentioned. 

Now,  that  is  the  frame  of  the  bill.  I 
may  ol^erve  that  this  company — ^the  War- 
widLand  Worcester  Railway  Company — is 
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an  tmincorporated  company.  It  is  a  com- 
pany in  no  other  sense  than  this  (or  rather 
was,  for  it  has  ceased  to  exist) — an  associa- 
tion combining  in  partnership  together,  for 
the  purpose  of  carrying  into  effect  a  certain 
proposed  undertaking,  which  they  could  not 
carry  into  effect  without  an  act  of  parlia- 
ment. It  is  not  until  complete  registration 
that  a  company  or  association  becomes  an 
incorporation  :  it  is  merely  a  partnership 
or  association  of  a  certain  number  of  indi- 
viduals. When  the  complete  registration 
is  effected,  then  indeed,  by  the  terms  of 
the  act,  it  becomes  an  incorporation ;  that 
is,  for  all  the  purposes  of  the  corporation  it 
may  sue  and  be  sued  in  its  corporate  name 
and  have  a  common  seal,  and  so  on.  Now, 
the  first  question  that  arises  is  this  :  Can 
an  official  manager  of  an  unincorporated 
company — that  is,  of  a  company  which  has 
only  got  provisional  registration— can  he, 
at  all,  under  any  circumstances,  bring  an 
action  or  institute  a  suit  against  any  body, 
or  can  an  action  or  suit  be  instituted  or 
brought  against  such  an  official  manager? 
Of  course,  that,  as  well  as  other  questions 
which  I  shall  have  to  consider,  must  be 
construed  by  the  act  of  1848,  the  11  &  12 
Vict  c  45.  It  all  turns  upon  that,  and 
particularly  it  turns  upon  the  construction 
to  be  put  upon  the  50th  section  of  that  act, 
which  enacts,  "  That  after  the  appointment 
of  any  official  manager  under  this  act,  all 
actions,  suits  and  other  proceedings  at  law 
or  in  equity  which  might  have  been  com- 
menced, instituted  or  prosecuted  by  or  on 
behalf  of  the  company,  with  respect  to 
which  such  appointment  shall  be  made 
against  any  persons,  whether  contributories 
or  not,  shall  be  conmienced  or  instituted 
and  prosecuted  by  the  official  manager,  by 
the  style  and  designation  of  *  The  Official 
Manager,'  for  and  on  behalf  of  such  com- 
pany." Then  it  enacts,  "That  all  debts 
which  might  have  been  proved  by  or  on 
behalf  of  die  company  against  the  estate  of 
any  bankrupt  or  insolvent  debtor,  shall  and 
may  be  proved  against  such  estate  by  the 
official  manager  of  such  company";  and  it 
then  proceeds  to  the  converse  of  the 
first  part  of  the  clause,  and  the  language 
is  thiiB :  "  That  all  actions,  suits  and  pro- 
ceedings at  law  or  in  equity,  to  be  com- 
menced or  instituted  by  any  persons, 
whether  contributories  of  such  company  or 
otherwise,  against  such  company,  or  any 


person  duly  authorized  to  be  sued  as  the 
nominal  defendant  on  behalf  of  the  same^ 
shall  and  lawfully  may  be  commenced, 
instituted  and  prosecuted  against  the  official 
manager  of  such  company  (by  such  style 
and  designation  as  aforesaid),  as  the  nominal 
defendant,  for  and  on  behalf  of  such  com- 
pany." Now,  for  the  purpose  of  oonstming 
that  clause,  it  is  necessary  to  bear  in  mind 
what  description  of  suits  might  have  been 
brought  supposing  this  act  had  not  passed. 
What  is  referred  to  in  this  section  is  what 
might  have  been  done  independently  of  this 
act;  and  then  it  says  that  what  might  have 
been  done  independently  of  this  act,  may  be 
done  by  the  official  manager  or  against  the 
official  manager :  that  is  ihe  plain  scope  of 
the  act  of  parliament  Now,  what  was  the 
position  of  companies  at  t^e  very  time  this 
act  of  parliament  was  passed  t  Of  course^ 
a  company  might  be  one  or  other  of  three 
descriptions;  and  I  am  using  the  word 
"  company"  in  its  large  s^ise,  as  embracing 
any  partnership,  association  or  company, 
corporate  or  unincorporate.  Now,  what  were 
the  three  different  classes  of  companies  with 
reference  to  the  manner  in  which  they  might 
sue  or  be  sued  ?  First  of  all,  there  was  the 
incorporated  company,  which  would  have 
been  constituted  when  you  had  got  the  act 
of  complete  registration.  Without  waiting 
for  the  act  of  parliament^  the  act  of  com- 
plete registration  for  the  purpose  of  suing 
or  being  sued  would  so  constitute  it  There 
was  then  that  corporate  company  which, 
like  any  other  incorporation,  may  sue  in 
its  own  name  as  if  it  were  a  single  indi- 
vidual, and  you  have  no  reference  to  the 
individuals  who  comprise  that  corporation; 
the  only  party  concerned  there  is  the  cor- 
porate body  in  its  corporate  name.  The 
second  class  is  this  :  I  will  take  the  other 
extreme,  which  is  a  company  clearly  incor- 
porated like  any  common  partnership,  be- 
cause the  number  of  the  partners  does  not 
affect  the  principle  upon  which  they  may 
sue  or  be  sued.  If  you  can  get  idl  the 
partners  or  persons  associated  to  be  co- 
plaintiffs,  you  may  have  a  suit  by  them, 
and  you  may  call  that  a  suit  by  that  com- 
pany; because  if  there  is  no  impropriety  in 
calling  that  body  a  company,  there  is  no 
impropriety  in  calling  a  suit  by  liiem  all, 
a  suit  by  the  company.  And  so  you  could 
have  them  all  defendants  in  a  suit  against 
them;  and  that  would  be  a  suit,  as  I  con- 
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eeire,  agunst  the  company.  I  ought  to 
obeerre,  however,  with  regitfd  to  that  class 
to  which  I  have  just  alluded,  that  a  suit  hj 
half-a-dozen  of  Uie  company,  or  a  suit  by 
all  but  one,  is  not  a  suit  by  iJl  the  company; 
nor  u  a  suit  against  a  section  of  them,  a 
suit  against  the  company.  To  be  a  suit 
against  or  by  the  company,  it  must  be  a  suit 
against  or  by  all  the  company;  but  with  this 
exception :  in  this  Court,  where  the  parties 
are  so  numerous  that  they  cannot  sue  by 
making  them  all  plaintiffs,  or  cannot  do 
it  without  such  constant  interruptions  by 
deaths  causing  abatements,  there  the  Court 
allows  a  suit  to  be  instituted  by  one,  two 
or  three  or  more,  by  themselves  on  behalf 
of  all;  and  that,  no  doubt,  would  be  a  suit 
by  the  company.  Now,  the  third  class  is  a 
sort  of  medium  case :  it  is  a  case  where  the 
company  is  unincorporated,  and  therefore 
cannot  be  sued  or  sue  in  its  corporate  name, 
but  by  an  act  of  parliament  or  by  some 
authOTity  it  has  been  authorized  to  sue  or 
be  sued  by  or  through  its  public  officer, 
that  is,  some  one  named  to  represent  the 
company. 

lliose  are  the  three  classes  of  com- 
panies with  reference  to  the  mode  in  which, 
iodependently  of  this  act,  they  could 
sue  or  be  sued;  and,  no  doubt,  those  were 
in  the  calculation  of  the  legislature  when 
they  were  penning  this  50th  and  the  other 
dauaes,  to  deal  with  companies  or  associ- 
ations coming  under  any  one  of  them  by 
this  50tb  section.  Then  the  question  which 
is  first  raised  la,  can  the  official  manager 
sue  at  all  on  behalf  of  an  unincorpor^ed 
company  ?  Now,  the  converse  of  that  ques- 
tion was  raised  in  the  two  cases  at  law 
which  have  been  cited — Prichard  v.  the 
Official  Manager  of  the  London  and  Bir- 
mingham Extension  Company,  and  Bussell 
V.  CroysdiU. 

Now,  Prichard  v.  the  Official  Manager 
(I  need  not  repeat  the  name  of  the  com- 
pany) was  the  case  of  a  person  claiming  to  be 
a  cr^tor  of  an  unincorporated  company ; 
which  means,  claiming  to  be  a  creditor  of  all 
the  individuals  composing  that  unincorpo- 
rated company;  andhehadbroughthisaction 
against  the  official  manager,  and  had  obtained 
a  judgment.  The  question  seems  not  to 
have  been  raised  upon  the  trial,  if  it  ever 
was  tried;  but  having  got  the  judgment, 
he  sought  to  make  it  available  against  the 
individual  members  or  some  of  them.    The 


question  was,  whether  he  could  do  so,  and 
^t  depended  upon  the  validity  of  the 
judgment,  and  that  again  depended  upon 
whether  the  action  lay;  because  if  it  would 
not  lie,  the  judgment  could  not  be  good  for 
anything,  so  as  to  be  enforced  against  an 
individual  member.  The  Court  of  Common 
Pleas,  rightly  or  wrongly,  came  to  the  con- 
clusion that  upon  the  language  used  in  that 
50th  section,  inasmuch  as  an  unincorpo- 
rated company,  qud  company,  could  not 
sue ;  but  as  there  could  only  be  a  suit  by  all 
the  individual  members  composing  it,  if 
there  were  a  suit  at  all,  that  was  a  case  in 
which  the  official  manager  could  not  be 
sued  by  a  stranger,  a  person  claiming  to  be 
a  creditor.  And  that  decision  was  followed 
in  Ruuell  v.  Croysdill  by  the  Court  of 
Exchequer.  Now,  in  both  those  cases  the 
action  was  by  an  alleged  creditor  against 
the  official  manager.  I  cannot  for  one  mo- 
ment entertain  a  doubt  that  the  decision 
would  have  been  the  same  in  a  converse 
case ;  that  is,  if  it  had  been  an  action  by 
the  official  manager  against  an  alleged 
debtor.  I  cannot  entertain  a  doubt  that 
upon  precisely  the  same  data  on  which  the 
Court  of  Common  Pleas  and  Court  of  Ex- 
chequer came  to  the  conclusion  that  an  ac- 
tion could  not  have  been  brought  against  the 
official  manager,  they  wotdd  have  come  to 
the  conclusion  that  it  would  not  lie  by  the 
official  manager  against  the  alleged  debtor. 
I  entertain  no  doubt  upon  that  question; 
and  if  the  matter  had  stood  so,  I  must  have 
come  to  the  conclusion  on  the  first  ground 
which  I  have  taken,  that  is,  whether  against 
any  body  the  official  manager  can  institute 
a  suit  on  behalf  of  an  unincorporated  com- 
pany— that  I  should  feel  very  great  difficulty 
in  holding  that  this  suit  would  lie. 

The  case  of  Prichard  v.  ^  Official 
Manager  was  certainly  cited  in  the  case 
of  Ernest  v.  CroysdiU,  That  was  a  suit 
by  the  official  manager  of  an  unincorpo- 
rated company  against  the  official  manager 
of  another  unincorporated  company;  and 
one  would  say  this,  that  if  tiie  official 
manager  could  not  sue,  could  not  bring 
an  action,  of  course  he  could  not  file  a 
bill,  because  the  section  speaks  of  actions 
and  suits  together.  Therefore,  first  of  all, 
so  far  as  related  to  the  plaintiff  the  suit 
was  open  to  that  objection,  namely,  that 
he  was  the  official  manager  of  an  unincor- 
porated company;  but  independently  of  that^ 
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Mr.  Croysdill,  against  whom  the  suit  was 
institnt^  was  Uie  official  manager  of  an- 
other unincorporated  company,  so  that  the 
question  seems  to  me  to  have  plainly  arisen 
both  as  respects  the  plaintiff  and  the  defen- 
dant. In  that  case  the  question  was  dis- 
tinctly mixed  in  axgument,  and,  as  far  as 
I  can  make  out,  was  raised  by  the  counsel 
for  the  official  manager,  Mr.  CroysdilL  We 
have  not  got  the  arguments  of  counsel  for 
any  one  else,  and  I  have  no  means  of  judging 
whether  the  objection  was  raised  oUierwise 
than  by  the  counsel  for  Mr.  CroysdilL  I 
will  assume  it  was.  Being  so  raised,  Prieh- 
ard  V.  the  Official  Manager  was  cited  in 
support  of  the  objection.  It  was  said  Mr. 
Ernest  cannot  sue,  and  Mr.  Croysdill  cannot 
be  sued,  as  representing  their  respective 
companies.  I  have  card^y  read  the  case 
before  the  Lords  Justices,  and  the  judgment ; 
and,  as  I  understand  it,  the  Lords  Justices 
put  it  on  this  footing,  that  the  identical 
monies  cannot  be  traced  into  the  hands  of 
Mr.  Croysdill;  and  the  only  way  in  which 
this  objection,  which  is  simply  an  objec- 
tion on  the  ground  that  the  act  does  not 
authorize  an  official  manager  to  sue  on 
behalf  of  an  unincorporated  company — ^the 
only  way  in  which  that  objection  is  leferred 
to  by  either  of  the  learned  Judges  is  this  : 
The  Lord  Justice  Knight  Bruce  does  not 
take  any  notice  of  that  question,  and  does 
not  refer  to  it ;  but  Lord  Justice  Turner  says, 
'*  it  was  further  uiged  for  the  defendants 
that  the  plaintiff  cannot  be  considered  as 
representing  the  company  in  right  of  which 
he  sues ;  and  it  was  attempted  to  support 
that  argument  by  the  case  of  Prtchard  v. 
the  London  and  Birmingham  Company: 
but  that  case  does  not  seem  to  me  to  apply. 
It  proceeded  on  the  ground  that  it  was  not 
a  case  in  which  an  action  could  be  main- 
tained against  the  company;  but  here  the 
company  having  got  the  trust  monies,  there 
is  no  doubt  they  may  be  sued  (that  is,  Mr. 
Croysdill's  company) ;  and  it  is  dear  that 
under  the  Winding-up  Acts  the  plaintiff 
is  the  proper  person  to  institute  the  suit" 
Now,  Ihat  is  the  only  notice  taken  of  this 
point,  whether  against  any  body  an  official 
manager  may  sue  in  right  of  or  on  behalf 
of  an  unincorporated  company,  or,  vice 
ifersd,  whether  he  may  be  sued  in  right  of 
such  a  company.  Having  got  that  de- 
cision of  the  Lords  Justices  (and  they 
gave  relief  upon  it^  having  made  a  decree 


in  favour  of  the  plaintiff  as  against  the 
defendant,  Mr.  Croysdill),  I  confess  I 
feel  very  great  difficulty  to  know  how  to 
deal  wiih  that  question ;  and  my  difficulty 
arises  very  mudi  from  this,  that  the  Lord 
Justice  Turner  does  not  say,  "  We  differ 
from  the  case  of  Prichard  v.  the  Official 
Manager"  He  does  not  say  ^*  We  hold  that 
that  was  mis^prehended,  or  a  mistake ;  we 
cannot  concur  in  that  decision;"  but  he  says, 
'^  That  case  does  not  apply":  and,  therefore, 
there  must  have  been  some  ground  upon 
which  the  Lords  Justices  thought,  not- 
withstanding the  decision,  which  they  did 
not  contradict,  as  I  imderstand,  in  Prtchard 
V.  the  Official  Manager,  that  in  the  case 
before  the  Court,  there  was  the  right  to 
institute  such  a  suit  by  the  official  manager. 
Now,  I  should  have  to  consider  very  much 
which  of  those  two  classes  of  authorities — 
that  is,  the  cases  at  common  law  and  the  case 
before  the  Lords  Justices — ^it  is  to  which 
this  particular  case  ought  to  be  referred.  I 
should  feel,  I  confess,  great  difficulty  to 
know  how  to  deal  with  this  case  upon  that 
abstract  question,  whether,  upon  the  oon- 
struction  of  the  50th  section  of  the  act  of 
parliament,  the  official  manager  of  an  unin- 
corporated company  can  sue  in  right  of  that 
company.  But  it  is  not  necessary  for  me 
to  determine  that  question,  because  it  ap- 
pears to  me  that  there  is  another  ground 
upon  which  the  official  manager  cannot  sus- 
tain such  a  suit  as  this. 

Now,  let  me  assume  that  the  official 
manager  could,  in  the  abstract,  institute 
a  suit  for  the  purpose  of  recovering  funds 
or  monies  belonging  to  the  company,  in 
right  of  which  he  professes  to  do  so :  can 
he  sue,  in  fact,  as  representing  some  of 
the  members  of  an  unincorporated  com- 
pany, others  of  those  members,  in  order 
as  against  the  defendants,  and  for  the 
benefit  of  those  on  whose  behalf  or  for 
whose  benefit  he  is  suing,  to  make  the 
defendants  answer  the  claims  of  ^e  rest  of 
the  company)  That  is  really  the  question 
which  I  have  to  determine  in  this  suit  I 
am  of  opinion  that  he  cannot.  I  confess 
that,  having  had  the  opportunity,  while  this 
case  has  been  under  argument,  which  it 
necessarily  has  for  a  number  of  days,  of 
considering  every  part  of  this  act  of  par- 
liament, it  seems  to  me  impossible  to  arrive 
at  any  other  conclusion  than  this — that,  even 
assuming  the  other  question  to  be  entirely 
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in  &yonr  of  the  plainti£^  I  cannot  see  how 
the  official  manager  can  sustain  snch  a  suit 
as  this.  Now,  let  me  consider  the  sections 
of  the  act  with  this  view.  The  29th  section 
^eets  aU  the  estate,  effects,  remedies  and 
rights  of  action  of  the  company,  and  all 
powers  in  and  abont  the  same,  which,  by 
the  act  or  otherwise,  might  be  exercised 
by  an  official  manager,  except  so  fiir  as  the 
Master  shall  by  writing  under  hand  direct 
to  the  contrary,  by  virtae  of  the  appoint- 
ment absohitely  in  the  official  manager. 
And  now  I  proceed  to  consider  what  appears 
to  me  to  be  the  construction  of  the  50th  sec- 
tion. I  am  satisfied  of  this  conclusion  that  I 
arrive  at,  at  all  events — that  with  regard  to 
tiiat  portion  of  the  section  which  relates 
to  suits  by  the  company,  and  that  portion 
of  the  section  which  relates  to  suits  against 
the  company,  the  same  rule  was  meant  to 
prevail;  that  if  the  official  manager  can 
institute  a  suit,  as  representing  ^e  com- 
pany on  behalf  of  the  company  or  in  right 
of  the  company,  then  a  suit  would  lie  against 
him,  as  representing  the  company  by  any 
one  else.  Now,  let  us  take  the  words  of  th^ 
first  part  of  the  section — "  That  after  the 
appointment  of  any  official  manager  under 
this  act,  all  actions,  suits  and  other  pro- 
ceedings at  law  or  in  equity  which  might 
have  been  commenced,  instituted  or  pro- 
secuted by  or  on  behalf  of  the  company," — 
and  those  are  important  words, —  '*  with 
respect  to  which  such  appointment  shall  be 
made,  against  any  persons,  whether  con- 
tribatories  of  the  company  or  not,  shall  be 
commenced  or  instituted  and  prosecuted  by 
the  official  manager  by  or  on  behalf  of  the 
company."  In  the  sense  in  which  these 
words,  I  think,  are  to  be  taken,  this  section 
was  meant  to  apply  to  all  the  three  classes 
of  companies  incorporated.  Now,  what  is 
this  suit  ?  Is  this  a  suit  which  might  have 
been  instituted  by  the  company,  or  on 
behalf  of  the  company  7  What  is  the  pur^ 
pose  of  this  suit)  and  by  whom  and  for 
whose  benefit  is  it  ?  It  is  a  suit,  in  fact, 
to  compel  some  of  the  members  of  this 
company  or  association  to  make  good 
monies  for  the  benefit  of  others.  Can 
this  suit  then  be  said  to  be  a  suit  which, 
before  this  act  passed,  could  have  been 
instituted  by  the  company?  Could  this 
be  a  suit  by  or  on  behalf  of  the  com- 
pany) Clearly  not  The  only  way  in  which 
SQch  a  company  could  institute  such  a  suit 


would  be  either  by  all  the  members  being 
co-plaintiffs,  or  one  suing  on  behalf  of 
himself  and  alL  But  if  he  sues  on  behalf 
of  himself  and  some  only,  it  is  not  a  suit 
by  the  company  :  it  is  a  suit  on  behalf  of 
some  of  the  company  to  make  the  others 
who  are  the  defendants  pay,  in  order  that 
those  who  are  quasi  pLuntiffs  may  have 
their  rights;  it  is  to  administer  equities 
between  the  different  classes  or  sections  of 
the  members  of  the  company — of  the  con- 
tributoiies  under  the  winding-up.  That  is 
the  nature  of  this  suit.  Now,  the  converse 
of  the  case  is  this,  that  is,  where  the  suit 
might  have  been  against  the  company  : 
'*  That  all  actions,  suits  and  proceedings  at 
law  or  in  equity  to  be  commenced  or  insti- 
tuted by  any  persons^  whether  contributories 
of  such  company  or  otherwise,  against  such 
company,  or  any  person  duly  authorized 
to  be  sued  as  the  nominal  defendant  on 
behalf  of  the  same,  shall  and  lawfully  may 
be  commenced,  instituted  and  prosecuted 
against  the  ofi&cial  manager."  The  words 
of  this  clause  might  have  reference  to 
actions,  &c.  against  a  corporate  company, 
or  it  might  be  against  all  the  members  of 
an  nnincorporate  company ;  and  I  do  not 
know  that  the  language  would  be  very 
inaccurate  if  we  were  to  say,  wherever  it  is 
not  contraiy  to  the  course  which  this  Court 
authorizes.  At  all  events,  you  may  have 
the  case  of  a  company  which  is  authorized 
to  sue  and  be  sued  by  its  public  officer. 
This  would  be  a  suit  exactly  answering 
these  words:  "against  any  persons  duly 
authorized  to  be  sued  as  the  nominal  de- 
fendant on  behalf  of  the  same."  Here  we 
have  the  case  provided  for  as  to  what 
suits  the  official  manager  may  bring,  and 
in  what  cases  he  may  be  made  defen- 
dant in  a  suit  Whatever  is  the  rule  appli- 
cable to  the  one  is  the  rule  applicable  to 
the  other.  It  appears  to  me  that,  upon  the 
plain  language  of  the  clause,  no  suit  will 
lie  by  the  official  manager  except  where  it 
will  lie  by  the  company,  or  on  behalf  of 
the  company,  or  against  the  company,  or 
against  some  one  authorized  to  be  sued  on 
behalf  of  the  company ;  that  it  does  not 
apply  unless  it  comes  within  that  descrip- 
tion, and  that  this  suit  does  not  come 
within  that  description.  The  view  which 
I  take  of  this  section  is  confirmed,  I  think, 
by  the  52nd  and  53rd  sections.  The  50th 
section  refers,  so  fiur  as  it  relate  to  suits 
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by  the  official  manager — ^to  original  suits  in- 
stituted, not  to  suits  taken  up  by  the  official 
manager,  but  to  suits  commenced  by  him. 
But  it  was  considered  that  many  cases 
might  arise  where  the  winding-up  order 
was  made  in  which  there  was  already  ex- 
isting a  suit  by  some  of  the  members  of  the 
company,  or  by  all,  or  by  some  on  behalf  of 
all,  against  a  stranger;  or  there  might  be  a 
suit  by  some  against  others.  Now,  what 
was  provided  by  the  legislature  in  such 
cases)  There  is  the  53rd  section,  which 
clearly  refers  to  a  case  of  a  suit  instituted 
by  some  of  the  members  on  behalf  of  all 
against  some  third  person ;  and  when  the 
suit  is  instituted  *^  against  any  person,'' 
not,  as  in  the  50th  section,  "whether  con- 
tributories  or  not,"  but  "against  any  per- 
son," it  shall  be  lawful  for  such  plaintiffs 
to  substitute  the  official  manager  of  the 
company;  and  then  the  official  manager  is 
thenceforward  to  prosecute  such  action, 
suit,  <bc  as  if  it  had  been  commenced  by 
him  as  plaintiff  imder  the  provisions  of  the 
act  l^e  52nd  section  relates  to  the  con- 
verse case,  where  it  is  against  the  company, 
and  it  seems  to  me  the  same  observations 
apply  to  that  section. 

Now,  is  it  possible  to  conceive  that  the 
official  manager  was  to  have  authority,  sup- 
posing he  got  the  Master's  sanction,  to  in- 
stitute a  new  suit  in  a  case  in  which  he 
could  not  take  up  an  old  suit?  To  put  such 
a  construction  upon  it  would  be  to  annihi- 
late the  act  of  parliament.  We  know  well 
that  the  act  has  given  rise  to  a  great  deal 
of  doubt  and  dispute  as  to  its  construction, 
but  this,  I  think,  was  generally  its  inten- 
tion—  that  as,  according  to  the  law  as 
it  formerly  stood,  there  could  not  be 
an  efficacious  winding  up  of  a  company 
consisting  of  a  number  of  persons,  there 
was  consequently  a  new  judicature  to  be 
established;  and  where  the  question  should 
arise  between  the  company  and  outsiders, 
then  there  must  be  an  official  manager  to 
represent  the  company  and  bring  suits  or 
actions,  and  that  official  manager  was  to  be 
the  person  who  was  to  bring  before  the 
Master  all  the  details  for  the  purpose  of  the 
liquidation  of  the  company,  and  as  to  the 
propriety  of  making  caUs  and  so  forth.  It 
never  was  intended  that  the  official  manager 
should  represent  a  section,  however  numer- 
ous or  respectable,  of  that  company.  He 
was  to  represent  all  the  contributories^  and 


not  some  of  them.  Then  if  a  question 
arises  amongst  the  persons  who  are  to  con- 
tribute towards  the  debts  and  the  expenses 
of  liquidation,  and  if  questions  arise  as  to 
whether  one  was  not  liable  to  contribute 
more  than  others  for  the  benefit  of  others 
in  respect  of  monies  which  have  been  mis- 
applied or  abstracted,  all  those  questions 
are  to  be  determined  by  the  Master.  That 
was  clearly  the  general  scope  and  inten- 
tion of  the  act,  and  these  sections  carry 
out  that  intention.  To  put  any  other  con- 
struction upon  them  seems  to  me  to  be 
contrary  to  the  terms  which  are  actually 
used,  as  well  as  to  the  fair  construction  of 
the  sections. 

Now,  whatever  view  I  may  take  of  this 
question,  of  co\u:se  if  I  found  a  dedsion  of 
tiie  Appellate  Court  or  a  clear  dedsion  of 
a  Court  of  co-ordinate  jurisdiction  upon  the 
subject,  in  the  first  case,  I  should  follow  it 
implicitly ;  and  in  the  second  case  I  should 
follow  it,  unless  my  conscience  would  not 
allow  me  to  do  so.  Now,  it  appears  to  me 
that  I  have  had  no  decision  before  me  that 
such  a  suit  as  this  would  lie  by  an  official 
manager;  and  it  is  remarkable  that  in  the 
enormous  mass  of  litigation  on  this  subject 
we  can  find  no  case  in  which,  upon  aigu- 
ment,  the  Court  has  dedded  that  an  official 
manager  has  a  right  to  bring  such  a  suit 
as  this.  The  first  authority  was  that  of 
Ernest  v.  Croysdtll.  In  that  case,  besides 
Mr.  Croysdill,  the  official  manager  of  the 
London  and  Birmingham  Extension  Com- 
pany, being  a  defendant,  there  were  two 
or  three  parties  made  defendants  in  t^e 
character  of  members  of  the  finance  com- 
mittee of  the  plaintiff's  company — that  is, 
of  the  Warwick  and  Worcester  Company; 
and  part  of  the  object  of  the  suit  was  to 
make  them  liable,  as  well  as  Mr.  Croysdill 
in  his  character  of  official  manager.  Now, 
if  it  were  determined,  upon  the  point  being 
raised,  that  there  should  be  a  decree  in 
favour  of  the  official  manager  against  those 
members,  it  would  be  a  case  dearly  in 
point;  but  was  dds  question  raised  before 
the  Court  at  all?  The  other  point,  nodoubty 
was,  whether,  under  any  circumstances,  an 
offidal  manager  of  an  unincorporated  com- 
pany cotdd  sue  on  behalf  of  the  com- 
pany; but  it  appears  to  me  that  the  first 
point  was  not  raised.  I  do  not  see  the 
slightest  evidence  of  its  having  been  argued 
before  the  Lords  Juadces;  but  what  have 
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wef    We  haye  tike  dickun  of  Lord  Justice 
Knight  Bmce,  wiiich  does  not  amoont  to  a 
jadgment,  and  his  observation  is  this :  he 
says,  dealing  with  the  question  as  between 
tlie  two  official  managers,  the  plaintiff  and 
Mr.  Croysdill,    '*It  was  not  necessary,  I 
oonodTe,  to  make  the  defendants,  Mr.  Edkin 
and  Mr.  Weiss,  parties  to  this  cause;  but 
they  were,  as  directors  or  committeemen, 
comiected  with  the  transaction  as  to  the 
17,000/.,  and  although  dismissed,  may,  I 
thbik,  propwly  be  so  without  costs."  Now, 
that  is  the  only  observation  in  the  judg- 
ment which  can  be  thought  to  have  the 
slightest  bearing  upon  this  point;  and  he 
does  not  say  that  they  were  necessary  par- 
ties, nor  does  he  say  that  the  suit  could  not 
be  institated  against  them  :  but  I  cannot 
take  this  as  a  decision  by  Lord  Justice 
Kni^t  Bruce  that,  in  his  opinion,  such  a 
suit  would  lie  against  some  of  the  members 
of  the  company.     The  observation  of  Lord 
Justice  Turner  is  somewhat  more  distinct 
He  says:  ^Upon  the  whole,  therefore,  I 
think  tliat  there  must  be  a  decree  against 
the  company,  that  is,  against  Mr.  Croysdill, 
for  the  2,800/.,  with  interest  at  4/L  per  cent 
from  the    time   when  they  received  the 
7,300/.,  and  with  costs ;  but  in  the  present 
state  of  the  record  I  cannot  see  my  way  to 
make  any  decree  against  the  other  defen- 
dants without  further  inquiry,  which  would 
only  inyolve  the  parties  in  unnecessary  ex- 
pensa     I  think,  therefore,  that  unless  the 
plaintiff  insists  upon  further  inquiry,  the 
bill  should  be  dismissed  against  the  defen- 
dants."*   So  that  this  was  simply  a  decision 
in  fiiTOur  of  an  official  manager  of  an  un- 
ineorporated  ccnnpany  against   an   official 
manager  of  an  imincorporated  company.   It 
amounts  to  this,  that  he  does  not  express 
any  opinion  adverse  to  a  suit  instituted  by 
an  official  manager  against  some  of  the 
members  of  the  company.     But  I  cannot 
take  this  as  a  decision  of  the  question,  when 


was  made,  and  as  to  which  a  question  is 
raised  upon  the  short-hand  note  of  the 
judgment  of  the  late  Lord  Chancellor.  It 
was  before  the  full  Court  of  Appeal  The 
question  was,  whether  there  should  be  a  call 
made  by  the  Master;  from  whose  decision 
it  was  argued  by  way  of  appeal  before  the 
Vice  Chancellor,  and  he  decided  one  way ; 
and  then  it  came  before  the  Court  of  Appeal, 
and  they,  I  think,  upheld  the  decision :  but 
inasmuch  as  some  suggestions  were  made 
as  to  questions  arising  as  to  liabilities  of 
some  one  or  more  of  the  members  of  the 
company  in  their  character  of  directors, 
this  was  suggested — "  May  it  not  be  neces- 
sary to  institute  a  suit  V  and  the  official 
manager  says,  "You  may  use  my  name  if 
you  like";  and  accordingly  upon  that  offer 
the  Lord  Chancellor  says,  "The  official 
manager  having  authorized  the  use  of  his 
name,  if  he  does  not  institute  a  suit  him- 
self the  parties  may  take  any  proceedings 
they  may  be  advised  in  the  name  of  the 
official  manager  for  such  purposes  as  are 
suggested,  namely,  for  making  some  of  their 
body  liable.''  I  have  not  the  slightest 
ground  for  saying  that  this  point  was  sug- 
gested to  the  Lord  Chancellor,  and  there  is 
no  reason  for  saying  that  in  the  Appellate 
Court  there  hufl  been  such  a  dictum  as 
might  be  called  an  authority. 

But  we  are  not  without  authority,  I 
should  say  as  strong  as  that,  the  other  way. 
We  have  the  case  of  The  Grand  Trunk 
Railway  Company  y.  Brodicj  where  the 
point  was  brought  before  the  Court  by  some 
members  of  the  company  against  others ; 
the  learned  Judge  in  that  case,  is  himself 
one  whose  dictum  is  cited  in  favour  of  the 
plaintiff,  and  also  one  of  the  Court  in  which 
that  dictum  of  the  Lord  Chancellor  is  said 
to  have  been  given.  What  was  the  case 
there  1  A  suit  had  been  instituted  by 
Warren  on  behalf  of  himself  and  all  oth^ 
the  shareholders  or  scripholders  of  the 
company,  except  the  defendants,  who  were 
the  provisional  directors.  A  bfll  was  filed 
in  December  1846,  and  it  sought  to  make 
the  defendants  liable  on  the  ground  that 
the  rest  of  the  shareholders  were  entitled 
to  have  relief  against  them.  An  official 
manager  was  appointed,  and  he  procured 
the  usual  order  of  course  that  the  suit 
should  be  prosecuted  by  him  as  the  nominal 
plaintiff  for  and  (m  behalf  of  the  company. 
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When  the  suit  came  on  to  be  heard,  it  was 
argued  on  the  merits,  and  on  this  point 
on  which  I  am  now  dwelling.  But  there 
is  an  expression  of  opinion  that,  under  the 
53rd  section,  it  would  be  difficult  to  answer 
the  arguments  arising  with  reference  to  the 
right  of  the  official  manager  to  take  up  such 
a  suit;  and  if  he  could  not  take  up  such  a 
suit,  how  can  he  institute  it  de  novo  imder 
the  50th  section  ?  It  appears  to  me  that 
such  an  interpretation  would  lead  to  great 
mischie£ 

I  am,  therefore,  of  opinion  that  there  is 
no  indication  of  that  point  ever  having 
been  brought  before  the  Court  except  in 
the  last  case,  and  I  have  no  indications  of 
any  opinion  upon  the  subject  except  those 
which  I  have  referred  to  in  Ernest  v.  Croys- 
dilly  and  that  unreported  case  and  The  Grand 
Trunk  RaUioay  Company  v.  Brodie.  I  think 
I  am,  therefore,  bound  to  consider  the  matter 
open  for  determination,  not  concluded  by 
authority,  and  upon  which  there  are  not 
sufficient  guides  even  to  lead  me  in  the  de- 
dsion  of  ^e  case.  I  am  consequently  left 
to  decide  it  upon  the  best  construction  I 
can  put  upon  the  case ;  and  it  appears  to 
me  that  the  construction  is  entirely  un- 
favourable to  the  official  manager.  I  think, 
therefore,  that  this  suit  ought  to  be  dis- 
missed; but  inasmuch  as  this  is  a  point 
quite  irrespective  of  merit,  and  as  it  was 
not  taken  by  demurrer,  I  shall  dismiss  it 
without  costs. 


ROMILLY,  M.R.  )      ^^,«^^  ^*^»^ 
Nov.  18,  19.      }       MILLETTt..DAVEY. 

Mortgage — Deficient  Security — Right  to 
work  Mines — Acquiescence, 

Where  a  mortgagee  of  freehold  estates 
enters  into  possession,  he  may  uwrk  mines  un- 
der the  estate,  if  the  security  is  insufficient  for 
the  payment  of  his  principal,  interest,  and 
costs. 

A  mortgagor  not  allowed  to  surcharge  a 
mortgagee  with  the  value  of  minerals  which 
he  or  his  lessees  had  raised  after  entering 
into  possession,  when  he  knew  that  the  mines 
were  being  worked  for  four  years,  and  allowed 
the  work  to  proceed  without  remonstrance  or 
complaint. 

This  was  a  foreclosure  suit,  instituted  by 
Richard  Millett  and  Richard  Yinicon^ 


Davey,  the  trustees  of  the  will  of  John 
Richards  the  younger,  deceased,  son  of  the 
original  mortgagee,  against  John  Davey, 
the  heir-at-law  of  the  mortgagor. 

The  principal  money  due  was  3,000^.  It 
was  made  up  of  2,000^  undw  a  mortgage, 
dated  the  22nd  of  December  1820,  and  of 
400^  and  600/.  under  two  several  further 
charges,  dated  respectively  the  9th  of  April 
1822  and  the  Slst  of  December  1832. 

The  property  mortgaged  consisted  of  one 
moiety  of  a  freehold  estate  called  "Besur- 
ral,''  in  the  parish  of  Gwinear,  in  the  county 
of  ComwalL  There  were  minerals  beneath 
it,  and  several  mines. 

In  the  year  1842  the  interest  upon  the 
mortgage  had  fallen  into  arrear  about  200^; 
the  mortgagee,  therefore,  took  possession 
of  the  estate.  The  mines  upon  the  estate 
had  been  worked  before  the  possession  of 
the  estate  was  taken,  but  having  been  found 
unproductive  they  had  been  abandoned 
In  1855  the  plaintiffs  granted  a  sett  of 
their  moiety  of  the  Rosewame  and  Herland 
mines,  part  of  the  premises,  to  a  company, 
and  they  reserved  to  themselves  a  royalty  of 
one>eighteeuth  of  the  gross  produce  raised, 
and  at  the  same  time  Uie  company  obtained 
firom  the  ovmer  another  sett  of  the  other 
moiety  of  the  mines.  The  company  worked 
the  mines  under  these  setts,  but  they  after- 
wards abandoned  them  as  unproductive. 
By  these  setts  the  company  were  not  com- 
pelled to  make  good  the  damage  done  to 
the  surface  by  the  working  under  the  setts. 
The  plaintiffs  received  13^  as  their  moiety 
of  the  royalties,  and  they  gave  credit  for  it 
in  the  accounts.  There  was  great  conflict 
in  the  evidence  on  the  surface  value  of  the 
estate  when  possession  was  taken  of  it  by 
the  mortgagee.  On  behalf  of  the  defendant 
it  was  represented  as  being  worth  4,500(. ; 
while,  on  behalf  of  the  plaintiffs,  it  was 
represented  as  being  worth  only  2,500^ 
It  appeared,  however,  that  the  gross  rental 
received  for  the  surfku^e  was  at  that  time 
112^  7«.  per  annum,  «nd  that  12^  Is. 
arose  from  the  rent  of  cottages.  There  was 
nothing  to  shew  what  the  estate  would  have 
produced  if  it  had  been  then  sold  with  the 
minerals. 

The  chief  derk,  by  his  report,  dated 
the  6th  of  August  1862,  certified  that  the 
interest,  calculated  to  February,  and  the 
costs,  as  taxed,  after   giving    credit   for 
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the  Toyidty  on  the  mines,  and  the  rents  of 
the  turns,  Ac,  reoeiyed  by  ihe  plaintiifa, 
amounted  to  3,162^  Ss.  id.,  and  made, 
irith  thepiincipal  money,  a  total  of  6,162^ 
St,i(L 

A  decree  was  made  on  the  28th  of  Janu- 
ary 1 860,  directing  the  accounts  to  be  taken, 
and  when  in  chambers  the  defendant  ob- 
jected that  the  mortgagees  ought  not  by 
ri^t  to  have  worked  the  mines,  and  he 
claimed  a  right  to  surcharge  them  in  ac- 
count with  4,92(U.  Ss,  8^,  the  value  of  one 
moiety  of  the  ores  raised,  and  also  with  a 
sum  <^  2S7L  69,  id,,  the  estimated  value 
of  tiiree  acres  and  a  half  of  land  damaged 
by  the  working  of  the  minea  From  the 
evidence  of  the  defendant,  it  appeared  that 
he  had  been  a  mine-agent  for  thirty  years; 
that  his  fJEither  also  had  been  a  mine-agent, 
and  that  he  had  purchased  the  estate  in 
questioQ  for  the  purpose  of  working  the 
mines,  and  that  he  had  worked  several,  and 
that  ibe  plaintiff  himself  was  underground 
agent  in  the  mines  worked  for  about  twelve 
years ;  that  he  resided  near  the  mines  worked 
by  the  lessees  of  the  mortgagee  under 
the  sett  of  1855,  and  was  aware  of  their 
being  worked,  uid  never  made  any  com- 
plaint either  to    the  plaintiffs    or    their 


The  plaintiffs  further  proved  that  the 
sor&oe  of  Uie  land  had  not  sustained  any 
damage,  except  what  arose  from  unavoid- 
able necessity  in  working  the  mines. 

The  chief  clerk  disallowed  both  the  sur- 
chaiges;  and,  at  the  defendant's  request, 
tiie  summons  on  eadi  claim  was  adjourned 
into  court. 

Mr.  Lloyd  and  Mr,  Eddu,  for  the  de- 
fendant, contended  that  the  value  of  the 
estate  muttt  be  calculated  as  including 
the  minerals.  The  mortgagees  had  no  right 
to  open  mines  or  to  authorize  others  to 
do  so;  they  could  only  work  mines  which 
had  been  previously  opened.  The  defen- 
dant certainly  knew  the  mines  were  being 
worked,  but  he  was  not  aware  of  the  cir- 
cmnstances.  A  mortgagee  had  no  right  to 
speculate  with  the  estate  of  the  mortgagor; 
the  best  part  of  the  ore  was  won  near  the 
sor&ce.  The  loss  sustained  had  arisen  £rom 
sinking  lower. 

Viner  v.  Vaughan,  2  Beav.  466. 
Tkameyerofi  v.  Crockett,  16  Sim.  445  ; 
s.  c  2  H.L.  Cas.  239. 


Clavering  v.  Clavering,  2  P.  Wms.  38a 
Hood  V.  Eagton,  2  Gi£  692. 
Dean  v.  ThwaUe,  21  Beav.  621. 
Hnghes  v.  WUltame,  12  Yes.  493. 
Whitfield  V.  Bewit,  2  P.  Wms.  240. 
Mr,  Southgate  and  Mr.  Bevir,  for  the 
plainti£&. — ^The  security  was  altogether  in- 
sufficient for  the  repayment  of  the  money 
lent  upon  the  estate;  the  plaintiffs  were, 
therefore,  justified  in  working  the  mines, 
and  they  had  accounted  for  their  receipts. 
The  co-owners  of  the  mine  mi^t  also  have 
worked  it,  accounting  for  half  the  profits, 
Powell  V.  Atken,  4  Kay  &  J.  343. 
SmaUman  v.  OwioM,  3  Bro.  C.C.  620. 
Hole  V.  TJumuu,  7  Ves.  589. 
TwoH  V.  Twyrt,  16  Ibid  128. 
Denye  v.  Skuckburg,  4  You.  k  C.  (Ex. 

Eq.)  42. 
Spencer  v.  Scurr^  31  Law  J.  Rep.  (N.a) 

Chanc  808. 
Ijyrd  SL  Leonard^f  Handy  Book,   92^ 
4th  edit 
Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls  (Nov.  19). 
— ^The  defendant  in  this  case  seeks  to  sur- 
charge the  mortgagee  with  various  sums, 
consisting  of  the  value  of  minerals  obtained 
from  lessees  of  the  mortgagee;  and  also  for 
the  value  of  certain  land  wMch  has  been 
destroyed  in  obtaining  these  minerals. 

This  was  clearly  an  insufficient  security. 
The  amount  of  the  mortgage-money  was 
3,000^,  and  there  was  an  arrear  of  interest 
exceeding  200^  when,  in  1842,  the  mort* 
gagee  entered  into  possession,  llie  accounts 
have  been  taken  against  him  as  mortgagee 
in  possession  and  after  making  every  allow<- 
ance,  taking  out  of  consideration  the  quesr 
tion  of  the  mines,  the  mortgage-debt  has 
been  gradually  increasing  down  to  the  pre- 
sent time,  and  it  now  exceeds  6,000/.,  with 
principal  and  interest  Against  that  it  will 
require  strong  evidence  to  prove,  after  the 
accounts  have  been  taken,  that  this  was  a 
sufficient  security  to  cover  the  amount  of 
principal,  interest  and  costs,  that  were 
due  upon  this  mortgage.  It  is  true 
there  is  a  witness  for  the  defendant,  who 
says  that  the  suifeice  of  the  property  was 
worth  4,500/.;  but,  on  the  other  hand, 
there  is  a  witness  for  the  plaintiff,  who 
says  that  it  is  worth  2,500/. ;  but  there  is 
too  much  occasion  to  observe  the  impossi^ 
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bility  of  placing  any  reliance  in  these  qnes- 
tions  upon  the  evidence  given  respecting 
the  value  of  the  property.  It  is  %  mere 
matter  of  opinion,  upon  which  it  is  impos- 
sible, however  preposterous  it  may  appear, 
to  assign  a  value  upon  which  a  decision 
may  be  arrived  at.  It  may  be  a  bond  fide 
opinion  of  the  person  who  expresses  it> 
and  the  most  monstrous  opposite  results 
may  be  produced  by  witnesses  on  opposite 
sides.  The  only  way  in  which  it  is  pos- 
sible to  determine  questions  of  value  where 
it  has  been  necessary,  and  where  there 
are  no  other  data  to  go  upon,  is  to  employ 
some  respectable  surveyor  or  land-vduer 
totally  disconnected  with  the  partiea  In 
this  case,  however,  there  is  a  test  to  pro- 
ceed upon,  and  that  is  the  annual  rental 
of  the  property :  the  gross  rental  was  only 
112/.  7*.  a  year,  of  which  12/.  7*.  arose  from 
cottages,  which  are  of  a  very  inferior  descrip- 
tion— at  least,  of  so  inferior  a  description 
that  in  times  of  distress  the  landlord  can 
never  get  his  rent.  K  the  mere  gross 
rental  were  put  at  thirty  years'  purchase,  it 
would  very  little  ezceeid  3,300/.,  and  the 
total  amount  would  not  exceed  about  what 
was  due  for  principal  and  interest  at  the 
time  when  the  mortgagee  took  possession, 
and  there  is  evidence  that  more  could  not 
have  been  got  for  it.  It  is  in  vain  to  say 
that  this  coidd  have  been  put  up  for  auction 
and  sold  if  the  minerals  had  been  added  to 
it  The  value  of  the  minerals  in  the  market 
is  veiy  doubtful  What  is  known  respecting 
the  minerals  in  the  mine  is,  that  at  the 
time  when  the  mortgagee  took  possession 
they  had  been  attempted  to  be  worked 
before  and  had  fsdled,  the  working  had  been 
given  up,  and  subsequently  a  sett  made 
by  the  mortgagee;  it  had  been  worked  at 
a  serious  and  continued  loss.  Under  those 
circumstances,  the  burden  thrown  upon  the 
mortgagee  of  proving  that  the  security  is 
insufficient  has  been  fulfilled  by  him  on  the 
present  occasion;  and  he  has  established 
that  when  he  took  possession  the  security 
was  insufficient  to  pay  the  principal  and 
interest  due  to  him,  and  the  costs  which, 
as  mortgagee,  he  was  entitled  to ;  and  that 
accordingly  he  was  entitled  to  such  rights 
as  a  mortgagee  is  entitied  to  who  enters 
into  possession  of  a  security  which  is  insuffi- 
cient for  the  payment  of  his  mortgage — 
principal,  interest,  and  costs. 


What  those  rights  are  is  really  not  a 
matter  in  dispute,  and  may  be  stated 
as  follows.  A  mortgagee  with  a  soffident 
security  cannot  commit  waste,  or  rather 
cannot  dispose  of  any  portion  of  the 
inheritance,  because  the  word  "waste" 
is  an  improper  expression:  it  does  not 
apply  to  a  person  who  is  the  absolute 
owner  at  law,  who  is  only  subject  to 
the  equitable  rules  of  this  Court;  and  this 
Court  will  inierfere  by  injunction  to  pr^ 
vent  him  from  destroying  any  part  of  the 
inheritance.  You  are  in  possession  of  a 
property  which  is  sufficient  to  keep  down 
the  interest  of  the  mortgage,  to  keq[> 
down  and  pay  all  the  arrears  of  the  interest 
of  the  mortgage,  and  you  are  not  entitled 
to  anything  else.  You  may  file  a  bill  to 
foreclose,  if  you  please;  but  you  are  not 
entitied  to  destroy  any  part  of  the  inherit^ 
ance,  and  if  you  do,  it  is  at  your  risk  and 
peril;  and  if  you  destroy  a  part  of  the 
inheritance,  you  must  make  that  good  to 
the  mortgagor  in  taking  the  accounts. 
The  mortgagor  now  says,  the  whole  estate 
is  mortgaged  to  you,  and  as  you  have 
disposed  of  a  certain  quantity  of  mine- 
rals without  any  sufficient  reason,  you 
must  make  that  good,  now  that  I  desire  to 
pay  you  off;  and,  according  to  the  case  of 
Thorrieycroft  v.  Crockett^  he  must  be  charged 
with  the  value  of  tiie  inheritance,  and  not 
allowed  anything  in  diminution  of  that 
But  where  the  security  is  insufficient,  atotally 
different  set  of  considerations  arise.  There 
a  mortgagee  is  entitled  to  make  the  most 
of  his  property,  for  the  purpose  (^realizing 
what  is  due  to  him :  he  may  cut  timber, 
and  he  may  open  a  mine,  and  this  Court 
will  not  by  irjunction  interfere  to  prevent 
his  so  doing — assuming,  of  course,  that  he 
does  not  bring  himself  within  the  cases  of 
wanton  destruction;  in  all  which  cases  the 
Court  will  at  any  time  interfere  and  under 
any  circumstances;  butwhenitis6ond./£cj^ 
as  in  the  present  case,  the  Court  will  never 
interfere  to  prevent  his  felling  timber  or 
opening  a  mine,  and  the  like,  but  he  does  it 
at  this  risk  and  peril :  that  if  he  has  agreat 
loss  in  working  the  mine  he  cannot  charge 
a  penny  of  that  loss  against  the  mortgagor; 
and  if  he  obtains  a  great  profit  the  whole 
of  that  profit  must  go  in  discharge  of  his 
mortgage  debt  That  is  the  condition  upon 
which  he  speculates;  but,  sul^ject  to  tiiat 
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conditioii  of  BpeenlatiOD,  he  is  entitled  to 
make  the  most  of  the  property  for  the 
purpose  of  produciiig  his  mortgage  debt 

What  oocurred  in  the  present  case  was 
this:  a  mortgagee  and  mortgagor  being 
entitled  between  them  to  an  undivided 
moiety  of  the  property,  they  concur  with 
the  owner  of  the  otiier  undivided  moiety  in 
making  a  sett  of  the  whole  of  the  minerals 
of  a  portion  of  the  property,  of  the  two 
undivided  moieties,  to  a  company  upon 
payment  of  a  royalty  of  one-eighteenth  of 
the  gross  produce.  The  company  worked 
it ;  and  certainly,  in  the  absence  of  any 
evidence  to  the  contrary,  it  must  be  as- 
Biuned  that  they  worked  it  properly ;  and 
if  it  had  been  worked  by  the  mortgagee 
himself  personally,  and  it  had  been  sup- 
posed he  had  inade  a  profit,  then  the 
mortgagor  would  have  been  entitled  to  an 
account,  and  that  woidd  have  been  the 
only  mode  in  which  he  could  question  the 
propriety  of  the  mode  of  working  it.  But 
upon  the  evidence,  it  seems  the  company 
spent  17,000/.  and  they  got  10,000/L;  ac- 
cordingly the  company  was  bankrupt — or 
at  leasts  qtUi  company,  it  was  unable  to  go 
00,  and  the  whole  thing  was  abandon^ 
But  the  owner  of  the  two  undivided  moie- 
ties got  under  their  royalty  136/.  each,  and 
of  course  they  must  account  for  that  sum; 
that  b  not  disputed ;  but  they  in  reality, 
as  it  appears,  gained  something  out  of  the 
mineralB,  which  otherwise  could  not  by 
possibility  have  been  gained. 

But  that  is  not  ^  only  view  which 
makes  it  impossible  for  the  defendant  to 
succeed  on  the  surcharges.  The  defendant 
himself  was  resident  upon  the  spot,  and  cog- 
nisant of  the  whole  matter.  He  is  a  person 
ezperieneed  in  mining  transactions,  who, 
according  to  his  evidence  on  cross-ezaminsr 
tkm,  has  been  educated  in  mines  all  his 
life  and  has  risen  to  the  situation  of  being 
an  agent  of  mines,  which  is  a  responsible 
and  important  situation  in  ComwalL  He 
was  cognisant  of  the  whole  of  the  facts;  he 
knew  that  this  mining-lease  was  being  car- 
ried out ;  he  knew  that  it  had  been  granted 
in  1855»  and  he  made  no  complaint  until 
just  before  December  1859 — ^a  period  of 
four  years — so  that  the  working  was  allowed 
to  proceed,  and,  certainly,  after  it  is  con- 
duded  he  cannot  comi^ain.  In  the  case  of 
Hmgkm  v.  WUUmmSy  it  was  considered  the 


bounden  duty  of  the  mortgagor,  if  he  knew 
that  the  mortgagee  was  doing  something 
iigurious  to  the  property  and  not  making 
the  most  of  it,  to  inform  him  of  what  was 
going  on,  and  what  ought  to  be  done;  and 
upon  that  ground  particulariy  it  is  im- 
possible to  allow  the  surcharge,  and  this 
(thou^  the  conclusion  at  first  was  not 
without  doubt)  will  not  alter  the  balance 
in  respect  of  the  destruction  of  the  three 
acres  and  a  half  of  land  which  were  de- 
stroyed for  the  purpose  of  this  mine.  It 
i^pears  in  evidence  that  it  was  not  wan- 
tonly or  improperly  done,  but  that  it  was 
the  unavoidable  consequence  of  working 
the  mine ;  and  after  what  has  taken  place 
the  mortgagor  cannot  complain  of  that 
being  done,  more  especially  as  the  co-owners 
of  the  undivided  moiety  are  of  the  same 
opinion  upon  that  subject  I  forbear  to 
go  into  the  other  circumstances  connected 
with  the  case — such  as  the  question  of  the 
co-owners, — and  whether  this  is  really  open* 
ing  a  mine  or  merely  working  a  mine 
already  opened.  They  are  questions  of 
some  nicety,  but  it  is  unnecessaiy  to  con- 
sider them,  as  the  two  grounds  already 
dilated  upon  are  sufficient  to  disentitle  the 
defendant  from  making  any  variation  in 
the  manner  in  which  the  account  has  been 
taken  in  chambers.  Aa  the  security  is  in- 
sufficient, the  plaintiffs  are  entitled  to  be 
paid  their  costs.  Had  it  berai  sufficient 
they  must  have  added  them  to  their 
security. 


PBOUD  V,   PBOUD. 


ROMILLY,  M.R 

Nov.  19. 

Statute  of  Ltmttationa — Devise  of  Real 
Estate  charged  vnth  Payment  of  Legacies. 

A  devise  of  real  estate,  subfect  to  and 
charged  with  the  payment  of  legacies^  does 
not  create  a  trust  for  securing  their  payment 
or  prevent  the  StattUe  of  Limitations  (3^4 
Will.  4.  c.  27.)  from  running  against  the 
legatees. 

John  Teasdale,  by  his  will,  dated  the 
30th  of  January  1811,  devised  to  each  of 
his  nephews,  John  Teasdale  and  Henry 
Proud,  and  their  respective  heirs  and  as* 
signs,  one  moiety  of  his  estate  at  Farlam, 
in  the  county  of  Cumberland,  subject  to 
the  payment  of  the  several  annuities,  lega- 
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ciM  and  bequests  thereinafiter  menticMiedy 
and  he  charged  each  moiety  with  the  pay- 
ment of  haJf  his  just  debts  and  fanend 
and  testamentary  expenses,  in  case  his  per- 
sonal estate  should  &11  short,  and  with 
the  payment  of  one-half  of  the  mortgage 
money  and  interest  then  charged  upon 
the  whole  of  his  real  property ;  and  he  gave 
and  bequeathed  unto  each  and  every  of 
the  children  of  his  sister,  Sarah  Proud,  the 
yearly  sum  of  lOiL  arpieoe  when  and  as 
they  should  severally  attain  the  age  of 
twenty-one  years,  to  be  paid  until  the 
youngest  of  such  children  as  might  be 
living  shoidd  have  attained  the  said  age, 
and  then  he  gave  and  bequeathed  to  each 
of  such  children  the  sum  of  300/L  in  lieu 
of  the  said  annuity  or  yearly  sum ;  and  in 
case  any  of  the  said  younger  children 
should  die  before  attaining  twenty-one,  he 
gave  and  bequeathed  the  share  or  shares 
of  him,  her  or  them  so  dying  unto  the 
survivors  and  survivor  of  them,  the  said 
Henry  Proud  to  take  a  proportion  thereof 

And  the  testator  also  gave  and  bequeath- 
ed all  his  personal  estate,  goods,  chattels 
and  effects  whatsoever  unto  and  equally  to 
be  divided  between  his  said  two  nephews, 
subject  to  the  payment  of  his  just  debts 
and  funeral  and  testamentary  expenses ;  and 
in  case  the  same  should  be  found  insuffi- 
cient for  that  purpose,  then  he  charged  all 
his  real  estate  whatsoever  with  the  payment 
thereof,  and  he  directed  his  executors  to 
raise  such  sum  as  might  be  sufficient^  by 
mortgage  or  otherwise,  out  of  his  said  real 
estate. 

And  he  appointed  his  sister,  Sarah  Proud, 
his  executrix. 

The  testator  died  on  the  1st  of  April 
1811. 

The  will  was  proved  by  Sarah  Proud. 
She  got  in  the  personal  estate  of  the  tes- 
tator; but  it  was  insufficient  to  pay  the 
mortgage  on  the  estate  and  the  legacies 
bequeathed  by  the  wilL  She  had  four 
daughters,  Elizabeth,  Margaret,  Isabella 
and  Anne,  who  were  nieces  of  John  Teas- 
dale,  and  they  were  all  living  at  his  death. 

Henry  Proud  took  possession  of  the 
estate,  and  his  mother  and  four  sisters  con- 
tinued to  reside  with  him  as  part  of  his 
family,  and  they  assisted  in  the  manage- 
ment of  the  farm.  Anne  Proud,  the  young- 
est daughter,  attained  the  age  of  twenty- 


one  on  the  18th  of  July  183S,  when  the 
several  legacies  became  payable 

Isabella  Proud  continued  to  reside  with 
the  fiunily  until  about  1833,  when  she  went 
into  service  and  only  occasionally  visited 
her  mother  in  the  intervids  between  her 
hirings;  and  on  the  3rd  of  August  1841 
she  intermarried  with  William  Little. 

Sarah  Proud  died  on  the  28th  of  Octo- 
ber 1848  intestate,  and  no  person  had 
taken  out  letters  of  administration  to  the 
testator. 

Elizabeth,  Margaret  and  Anne  Proud  for 
Bometimecontinuedto  live  with  their  broths 
as  before;  but  in  July  1860  they  filed  this 
bill,  ailing  that  an  arrangement  had  been 
made  between  them  and  their  brother, 
Henry  Proud,  that  in  consideration  of  their 
residing  with  and  being  maintained  by  him, 
they  should  for^o  not  only  the  annuities 
of  lOL  severally  given  to  tiiem,  but  also 
the  interest  of  their  several  legacies  of 
300/.,  and  they  now  asked  for  the  pay- 
ment of  their  several  legacies.  Heniy 
Proud,  by  his  answer,  denied  the  arrange- 
ment and  claimed  the  benefit  of  the  Sta- 
tute of  Limitations;  but  ultimately  the 
{^intiffis  agreed  to  accept  400L  and  the 
costs  of  the  suit  in  satis&ction  of  their 
legacies,  and  on  the  18th  of  January  1862 
a  decree  was,  by  consent,  made  for  Uie  sale 
of  the  estate;  it  abo  directed  inquiries  to 
be  made  whether  the  estate  was  subject  to 
any  and  what  incumbrances  (other  than  the 
plaintiff's  charge)  and  what  was  due  and 
owing  in  respect  thereof 

Under  this  decree  William  Little,  in  ri^t 
of  his  wife,  claimed  the  benefit  of  the  same 
arrangement,  and  he  carried  in  his  daim; 
and  on  the  30th  of  July  1862,  the  chief 
clerk  found  that  the  estate  was  charged 
with  the  legacy  of  300/.  given  to  his  vrtfe, 
and  that  there  was  an  arrear  of  interest 
thereon,  amounting  to  335/L  18^.  4<^ 

A  summons  was  then  taken  out  by  the 
defendant  to  vary  the  certificate,  and  it  was 
adjourned  into  court. 

Mr.  A.  M,  Shee,  for  the  plaintiflfs. 

Mr,  Hobhowe  and  Mr,  Brodricky  for  the 
defendant,  Henry  Proud. — No  trust  was 
created  by  the  testator  upon  his  real  estate 
either  for  the  payment  of  debts  or  lega- 
cies; the  estate  was  certainly  devised  sub- 
ject to  their  payment ;  this  legacy,  however, 
was  unsupported  by  any  trust  or  interest 
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in  the  laady  and  it  was  barred  by  the  Upse 
of  time. 

Jacquet  y.  Jacquet,  27  Beay.  332. 

Fronds  y.  Qrover^  5  Hare,  39;  8.  a  15 
Law  J.  Rep.  (k.b.)  Chaoc.  99. 

Oreenway  y.  Bromfield,  9  Hare,  201. 

WiUanttm,  v.  Wilkinaon,  Ibid  204. 

3  lit  4  Wai.  4.  c.  27.  «.  25,  40. 
Ifr.  Eendall,  for  Mr.  and  Mrs.  Little. — 
The  arrangement  made  between  the  parties 
clearly  took  the  estate  out  of  the  3  <k  4 
Will  4.  c.  27.  The  estate  was  also  sub- 
ject to  incumbrances  of  the  testator,  and 
nntil  they  were  satisfied,  no  present  right  to 
the  legacies  coidd  arise;  assuming  tibat  it 
did,  the  l^atee  might  haye  to  file  a  bill  to 
redeem.  So  long,  howeyer,  as  the  estate 
was  in  the  hands  of  mortgagees  the  statute 
could  not  begin  to  run,  especially  in  a  case 
where  the  deyisee  took  the  estate  subject 
to  the  legacies  and  a  consequent  trust  which 
pledged  the  estate  for  payment 

Httnt  y.  BcUematiy  10  Ir.  Eq.  Rep.  360. 

Bavenscrofi  y.  Frisby,  1  ColL  C.C.  16; 
s.  c.  1 3  Law  J.  Rep.  (n.s.)  Chanc.  153. 

Faulkner  y.  Daniel,  3  Hare,  199. 

The  Masteb  of  thb  Rolls. — The  right 
to  receiye  and  giye  a  discharge  for  the 
legacy  arose  on  the  youngest  daughter 
attaining  twenty-one;  tiiat  is  a  fact  which 
must  be  admitted  for  the  purposes  of  the 
3^4  WilL  4.  c  27.  It  is  also  clear  that 
a  chaige  only  was  made  upon  the  estate  for 
the  payment  of  the  legacy,  and  that  no 
trust  was  created  for  securing  the  payment. 
This  was  decided  in  Jacquet  y.  Ja4;quety 
and  again  in  DickeMon  y.  TeasdcUe  (1). 
What  is  and  what  is  not  to  be  considered 
a  trust  depends  upon  a  most  minute  accu- 
racy of  judgment ;  but  between  a  devise 
subject  to  debts  or  legacies  and  a  mere 
charge,  no  such  distinction  exists,  and  the 
arrangement  which  Mrs.  Little  claims  the 
benefit  of  certainly  affords  no  ground  for 
giving  the  relief  asked  upon  Uie  present 
claim ;  but  assuming  such  an  arrangement 
to  have  been  made,  after  twenty  years  it  is 
most  undoubtedly  barred  by  the  lapse  of 
time.  The  certificate  of  the  chief  clerk 
must,  therefore,  be  varied. 


Wood,  V.C. 
Jan.  12. 


KNIGHT  V.  OOBT. 


(1)  AnicZl. 


Practice — Cads,  Security  for — Misde- 
scription of  Residence. 

The  plaintiff  could  not  he  found  at  the 
residence  described  in  his  amended  hUL  An 
application  by  a  defendant  (made  a  party 
to  the  suit  by  the  amended  bill),  that  the 
plaintiff  might  be  ordered  to  give  security 
for  costs,  was  refused,  with  costs,  the  misde- 
scription having  arisen  by  mistake,  and  no 
inquiry  as  to  the  plaintiffs  residence  having 
been  made  of  his  solicitor. 

This  was  a  motion,  on  behalf  of  the  defen- 
dant Qeorge  Fell,  that  the  plaintiff  might 
be  ordered  to  find  security  for  the  costs  to 
be  incurred  in  the  suit. 

The  original  bill  in  this  cause  was  filed 
on  the  30th  of  April  1861,  and  the  plaintiff; 
Alfred  Knight,  was  therein  described  as  of 
No.  52,  HolyweU  Street,  Westminster.  On 
the  4th  of  October  1862  the  bill  was 
amended,  and  in  such  amended  bill  the 
phdntiff  was  described  as  of  the  same  place, 
and  the  defendant  G.  Pell  was  made  a 
party  to  the  suit. 

In  support  of  the  application,  it  was  stated 
on  affidavit  that  the  defendant  G.  Pell 
had  made  inquiry  for  the  plaintiff  at  52, 
Holywell  Street^  Westminster,  and  was 
informed  that  the  phdntiff  had,  about  Mid- 
summer, 1861,  removed  to  No.  15,  Howard 
Street,  Strand,  with  Mrs.  Cooper,  his  land- 
lady; that  on  inquiry  at  the  last-mentioned 
address  it  was  found  that  the  plaintiff,  in 
January  1862,  left  Mrs.  Cooper,  being  con- 
siderably indebted  to  her ;  that  she  did  not 
know  his  address ;  and  that  she  stated  that 
she  had  inquired  of  his  solicitor  in  this 
cause,  but  tiiat  such  solicitor  had  said  that 
he  did  not  know  the  plaintiff's  address. 

The  defendant  G.  Pell  made  no  inquiry 
of  the  phdntiff's  solicitor,  but,  on  the  11th 
of  December  1862,  served  him  with  notice 
of  motion  that  the  plaintiff  might  be  ordered 
to  give  security  for  costs  in  the  suit. 

The  pkintiff's  solicitor,  on  receiving 
such  notice,  at  once,  by  letter,  informed  the 
defendant  G.  Pell  of  the  plaintiff's  address. 

Mr.  W.  M.  James  and  Mr.  Toumsend, 
in  support  of  the  motion,  contended  that 
the  pluntiff  had  not  acted  innocently  and 
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from  mistake  solely,  so  that  this  case  dif- 
fered from  HurH  v.  Padwick{\\  and  came 
within  the  authority  of  Player  v.  Anderson 
(2),  Calvert  v.  Day  (3)  and  OldaU  v. 
Whitehead  (4), 

Mr,  W,  Pearson  opposed  the  application, 
and  submitted  that  a  mere  accidental  mis- 
take would  not  entitle  a  party  to  ask  for 
security  for  costs :  there  must  be  an  inten- 
tion to  mislead — ManbyY,Beunche{b).  The 
plaintifiT's  solicitor  was  known  to  the  defen- 
dant G.  Pell,  and  it  was  his  duty,  on  finding 
that  the  plaintiff  had  left  the  address  stated 
in  the  biU,  to  make  inquiries  of  the  plain- 
tiff's solicitor,  which  he  neglected  to  do—- 
Bailey  v.  Qundry  (6). 

Mt»  JameSy  in  reply. 

Wood,  V.C. — ^In  the  absence  of  fraud, 
a  plaintiff  or  defendant,  being  a  subject  of 
the  realm,  and  having  a  fixed  abode,  could 
not  be  required  to  give  security  for  costs. 
The  plaintiff  could,  if  he  pleased,  change 
hiB  residence,  provided  he  did  so  without 
any  fraudulent  intent,  of  which  there  was 
no  evidence  in  the  present  instance.  This 
case  appeared  to  come  within  the  authority 
c^  Hwnt  V.  Padufick,  It  was  true  that 
the  plaintiff's  address,  as  given  in  the 
amended  bill,  was  wrong,  and  that  his 
landlady,  on  being  applied  to,  not  only 
could  not  give  his  aiddr^  but  stated  that 
she  was  unable  to  obtain  lus  address  frx)m 
his  solicitor;  but  it  must  be  remembered 
that  the  plaintiff  was  indebted  to  his  land- 
lady, and  probably  wished  to  conceal  him- 
self frx)m  her.  At  any  rate,  the  plaintiff's 
solicitor  was  well  known,  and  the  defen- 
dant G.  Pell  neglected  to  inquire  of  him 
as  to  where  tibe  plaintiff  was  living. 
In  cases  where  a  solicitor  on  being  applied 
to  had  refrised  to  give  his  client's  address, 
the  Court  had  ordered  security  for  costs  to 
be  given ;  but  here  there  had  been  no  re- 
frisal  on  the  part  of  the  solicitor,  and  the 
misdescription  having  been  given  by  mis- 
take, the  plaintiff  could  not  be  compelled 


f> 


1)  17  Law  J.  Rep.  (v.s.)  Ghana  169. 
(2)  15  Sim.  104;   b.o.  15  Law  J.  Bep.  (v.s.) 
ChAno.  189. 

(5)  2  You.  ft  Col.  (Ex.  Eq.)  217. 

(4)  28  Law  J.  Rep.  (ir.s.)  Chanc  888. 

(6)  8De6ez,M.liG.468;  ■.o.24Law  J.  Bep. 
V.B )  Chano.  664. 

(6)  1   Keen,  58;  1.0.  5  Law  J.   Bep.   (n.s.) 
Cbanc  199. 


to  find  security  for  coeta  As  to  the 
costs  of  this  application,  the  question 
arose  iidiether  expense  had  not  been 
needlessly  incurred  by  the  defendant 
G.  Pell  in  consequence  of  his  neglect  to 
inquire  of  the  plaintiff's  solicitor.  The 
statement  by  the  landlady  did  not  absolve 
the  defendant  G.  Pell  frt)m  the  duty  of 
making  such  inquiry  before  making  the 
present  application.  The  motion,  therefore^ 
would  be  refrised,  with  costs. 


,V.C.) 

,18;     } 

13.     J 


WSATHEBLY  V,  BOSS. 


Wood, 
Dec 
Jan. 

It^unctum — Ancient  LighU — New  Wimr 
daws — Right  to  obstruct — Costs. 

The  plairUiff  being  oumer  of  a  house  in 
which  there  were  ancient  lights^  rebuilt  it, 
and  in  so  doing  altered  the  position  of  some 
of  the  ancient  vdndows  and  also  opened  neto 
windows.  The  defendant  proposed  to  build 
so  as  to  obstruct  both  the  new  and  ancient 
windows: — Held,  that  as  the  defendant  could 
not  possibly  obstruct  the  new  unndows  vfitli- 
out  at  the  same  time  obstructing  the  ancient 
lightSy  the  plaintiff  was  not  entitled  to  an 
injunction  as  prayed.  The  decision  in  Ben- 
shaw  V,  Bean  (1)  approved. 

Held,  also  that  the  plaintiffs  on  under- 
taking to  dose  up  the  new  windows  and  to 
restore  the  ancient  lights  to  their  original 
position,  toould  be  entitled  to  an  injunction; 
but  that  as  this  uhis  new  relief,  he  must 
pay  the  costs  of  the  suit. 

A  building,  known  as  the  Waterman's 
Arms,  had  certain  windows  on  the  east 
side,  which  for  more  than  twenty  years 
ei^joyed  rights  of  light  and  air  over  a  yard 
and  the  roofs  of  certain  houses  belonging 
to  the  defendant  In  1848,  the  Water- 
man's Arms  was  pulled  down  and  a  new 
building  of  two  stories  and  about  35  feet 
in  height  was  shortly  afterwards  erected 
on  the  same  site,  having  five  windows  on 
the  east  side  which  received  light  and  air 
partly  over  a  small  yard  belonging  to  the 
plaintiff,  but  chiefly  over  the  yard  and 
houses  belonging  to  the  defendant 

(I)  18  Q.a  Bep.  112 ;  i.c.  21  Law  J.  Bep.  (ir.s.) 
Q.B.  219. 
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On  the  east  side  of  the  Wftterman's  Anns 
as  80  rebuilt^  and  contigaons  thereto,  were 
two  messuages,  not  qnite  so  hi^  as  the 
Walennan's  Arms,  belonging  to  tibte  defen- 
dant, lliese  were  pulled  down  in  1861, 
and  the  defendant  proposed  to  erect  a 
gnaury  of  63  feet  in  height,  extending  oyer 
the  site  of  the  messnages  so  pulled  down, 
and  also  oyer  the  whole  of  the  defendant's 
yard. 

Hie  plaintiff  then  filed  a  bill,  by  which 
he  daisied  five  ancient  windows,  and  prayed 
that  the  defendant  might  be  restrained 
firom  proceeding  with  or  making  any  erec- 
tion or  building  along  the  eastern  boundary 
of  the  plaintiff's  said  yard  or  any  part 
thereof^  or  upon  any  part  of  the  defendant's 
said  yard,  or  in  any  other  manner  so  as  in 
any  way  to  darken  or  obstruct  or  injure 
any  of  the  said  ancient  lights  or  windows 
of  the  plaintiff^  or  to  obstruct  or  impede 
the  firee  admission  of  light  and  air  thereto. 

By  a  decree  made  on  the  14th  of  June 
1862,  it  was  ordered  that  the  following 
questions  of  fact  should  be  tried  before  the 
Court: 

1.  Whether  before  the  rebuilding  of  the 
Waterman's  Arms  the  plaintiff  was  enti- 
tled to  the  right  of  light  and  air  through 
certain  windows  of  the  said  premises. 

2.  Whether  upon  the  rebuilding  of  the 
Waterman's  Arms  as  they  then  stood,  the 
ancient  boundaiy  line  of  the  main  waUs  of 
the  said  'buildings  on  the  east  and  south 
sides  of  the  said  buildings,  wheHBin  the 
said  windows  were  situate,  was  departed 
nom. 

3.  Whether,  in  the  rebuilding  of  the 
Waterman's  Arms,  the  said  windows,  or 
any  or  either  and  which  of  them,  were  or 
vas  preserved  in  the  same  positions,  and 
are  or  is  of  the  same  or  less  dimensions 
than  the  windows  in  the  said  premises 
before  the  same  were  pulled  down  and 
rebuilt^ 

On  the  5th  of  November  1862,  the  jury, 
by  their  verdict,  found : 

1.  That  the  plaintiff  was  entitled  to 
the  right  and  easement  of  light  and  air 
throu^  certain  windows  of  their  premises, 
viz.,  the  cellar-vrindow,  the  scuUery-win- 
dow  and  loft-window. 

2.  That  the  ancient  boundary  lines  of 
the  old  building  east  and  south  were  not 
departed  from.- 

Niw  Skbbs,  82.— Ohaiio. 


3.  That  the  three  andent  windows  facing 
the  east  in  the  new  building  were  not  iu" 
creased  in  sice,  but  that  the  scullery  and 
loft  windows  were  more  to  the  south  than 
they  were  in  the  old  building. 

The  cause  now  came  on  for  further  con* 
sideration. 

Mr,  Eddia  (with  whom  was  Mr.  RoU)^ 
for  the  plaintiff,  contended  that  the  defen- 
dant could  not  justify  an  obstruction  of 
the  plaintiff's  ancient  lights  by  shewing 
that  the  usurpation  of  an  easement  by  the 
new  windows  coidd  not  have  been  other- 
wise prevented.  Benshaw  v.  Bean  (1), 
which  decided  the  contrary,  could  not  be 
reconciled  with  Janes  v.  Tapling  (2)  and 
Chandler  v.  Thompson  (3).  And  that  the 
owner  of  ancient  lights  has  a  right  to 
open  new  windows,  for  this  is  no  injury  to 
his  neighbour,  and  the  opening  of  such 
new  windows  does  not  destroy  his  right  to 
ancient  lights;  the  easement  is  not  thereby 
lost 

LuttreVa  ccwe,  4  Rep.  86,  a. 

Oale  on  Easements^  p.  282,  et  seq. 

Wilson  V.  Townendy  1  Drew.  <fe  S.  324; 
S.C  30  Law  J.  Rep.  (y.s.)  Chanc.  25. 

Hutchinson  v.  Copesicike,  9  Com.  B. 
Rep.  N.S.  863;  s.c.  31  Law  J.  Rep. 
(n.s.)  C.P.  19. 

Turner  v.  Spooner,  30  Law  J.  Rep.  (n.s.) 
Chanc.  801. 
Even  assuming  Beruhaw  v.  Bean  to  have 
been  rightly  decided,  it  was  incumbent  on 
the  person  claiming  a  right  to  obstruct  the 
ancient  lights  to  prove  that  it  was  impossible 
to  obstruct  the  new  windows  without  at 
the  same  time  obstructing  the  ancient 
lights — Binekes  v.  Posh  (4).  In  the  pre- 
sent case  there  had  been  no  abandonment 
of  the  easement,  for  there  had  been  con- 
tinued user  of  the  ancient  windows — Moore 
V.  Bawson  (5),  Cooper  v.  Hubhuch  (6).  But 
if  the  Court  should  take  a  different  view 
of  the  law  on  these  points,  the  plaintiff  was 
entitled  to  an  injunction  on  restoring  the 
ancient  windows  to  their  original  position 

(1)  18  Q.B.  Bep.  112. 

(2)  11  Com.  B.  Rep.  N.S.  288;  1.0.  81  Law  J. 
Rep.  (N.s.)  C.P.  842, 

(8)  8  Gampb.  80. 

(4)  81  Law  J.  Bep.  (H.s.)  O.P.  121. 

(5)  8  B.  &  0.  882;  ■.  o.  8  Law  J.  Bep.  E.B. 
82. 

(8)  80  Beav.  160;  i.o.  81  Law  J.  Bep.  {v.b.) 
C.P.  828. 
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and  closing  tip  Hie  new  windows — Janet 
▼.  Tapling, 

Mr.  Qiffard  and  Mr,  NaMer^  for  the 
defendant,  contended  that  in  the  present 
case  it  was  impossible  to  obstract  the  new 
windows  without  obstracting  the  ancient 
lights.  The  case  raised  by  the  bill  was 
'Hhat  the  lights  were  all  ancient  lights," 
but  the  plaintiff  had  not  proved  this,  the 
jury  having  found  that  only  three  out  of 
the  five  windows  were  ancient  lights,  and 
that  two  of  these  were  not  in  their  original 
positions.  This  was  virtually  finding  for 
the  defendant  If  the  plaintiff  restored  the 
windows  to  their  original  pdsition  and 
closed  up  the  new  windows,  he  would  be 
entitled  to  an  injunction;  but  as  the  win* 
dows  now  stood,  the  bill  must  be  dismissed. 

Mr,  Eddisj  in  reply. 

Wood,  V.C.  (Jan.  13)  said,  the  verdict  of 
the  juiy  was,  in  effect,  a  verdict  for  the 
defendimt,  and  appeared  to  bring  the  case 
within  the  authority  of  Eenshaw  v.  Bean, 
Doubts  had  been  expressed  whether  the 
decision  in  that  case  was  good  law,  but  it 
had  been  approved  of  by  seven  Judges  and 
disapproved  of  by  only  three,  and  his 
opinion  was  with  the  majority,  for  that 
decision  appeared  to  be  founded  on  rea- 
son and  equity;  if  this  were  not  so, 
where  a  right  to  one  window  had  been 
granted,  any  number  of  other  windows  in 
die  same  perpendicular  line  above  or  below 
it,  might  be  opened  by  the  owner  of  the 
dominant  tenement  and  entirely  new  rights 
of  light  and  air  be  thus  in  time  acquired. 
A  Court  of  equity  would  not  allow  a  man, 
by  a  £raud  upon  a  grant  of  one  window,  to 
acquire  a  further  easement.  Any  man  had 
a  light  to  open  new  windows,  but  his 
neighbour  had  an  equal  right  to  obstruct 
them ;  and  it  appeared  that  in  the  pre- 
sent case  this  was  not  possible  without,  at 
the  same  time,  obstructing  the  ancient 
lights.  Hie  position  of  the  plaintiff  now 
was  veiy  different  to  what  it  was  at  the 
time  the  bill  was  filed;  but  he  was  bound 
to  rely  on  his  case  as  laid,  and  if  through 
ignorance  or  carelessness  he  had  mis-stated 
his  own  case,  he  must  take  the  consequences. 

The  bill  alleged  a  right  of  light  and  air 
to  all  the  windows.  According  to  the  ver- 
dict, therefore,  the  plaintiff  was  entitled  to 
no  relief  on  the  original  bilL 


If  the  plaintiff  would  undertake  to  dose 
up  the  new  windows  and  to  rej^ace  the 
ancient  lights  in  their  original  podtioli,  he 
would  be  entitled  to  an  injunction;  but  the 
plaintiff  should  have  offered  to  do  this  in 
his  bill,  for  in  that  case  it  was  probable  that 
the  defendant  would  have  submitted  with- 
out further  litigation ;  and  this  new  relief 
the  plaintiff  could  only  have  as  an  indul- 
gence and  on  payment  of  the  costs  of  the 
suit  As  on  the  issue  it  was  a  drawn 
battle,  and  neither  party  was  completely 
successful,  there  would  be  no  costs  of  the 
issue  on  either  side. 


EOBflLLY,  M.R. 

Nov.  21; 

Dec  9, 


) 


JONES  V.  SOUTHAIL. 


Legacy — Ademption — Demonstrative  Le- 
gacy— Gift  in  Default  of  Appointment, 

A  testatrix  bequeathed  her  renduary  estate 
to  snch  persons  as  B.  C,  should  appoint  htf 
deed  or  vnlly  and  in  default  of  appointment 
to  his  nextrof-kin ;  B.  C.  made  his  wiH,  but 
died  before  the  testatrix: — Held,  that  the 
will  could  not  operate  as  an  execution  of  the 
power f  but  that  the  gift  in  default  of  appoint- 
ment took  effect,  and  the  next-of-kin  were 
entitled. 

Upon  an  intended  marriage  between  B,  C* 
and  C,  TF,  which  under  the  5  it  6  WilL  i. 
c,  54.  was  void  in  its  inception  as  being  conr 
traded  with  the  husband  of  a  deceased  sister, 
C.  W,  assigned  various  mortgage  debts,  stocks 
and  securities  to  trustees  by  wcty  of  setUement, 
She  afterwards  by  will  directed  her  trustees 
to  hold  all  the  trust  monies  and  the  securities 
upon  trust  in  the  proportions  mentioned  for 
the  several  persons  named  whoshould  be  living 
at  the  decease  of  B,  C;  she  then  gave  several 
legacies  to  persons  by  name,  C,  W,  survived 
B,  C;  she  destroyed  the  settlement  and  also 
the  assignment  of  some  of  the  securities  to  the 
trustees,  and  took  re4ransfers  of  stock  into 
her  oum  name,  and  died  tvithout  altering  her 
will: — Held,  thcU  the  legacies  werenot€uleemed 
by  the  destruction  of  the  deeds,  but  that  they 
were  adeemed  to  the  extent  to  which  she  had 
called  in,  received  and  re-in/vested  the  trust 
monies  on  new  securities. 

C.  W,  believing  herself  to  be  the  wife  of 
B.  C,  made  her  will;  and  after  redtmg  her 
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daire  to  gwe  $everal  legacies^  the  requeHed 
RC.  (who  died  before  her)  to  pay  several 
legacies  out  of  property  of  here  whdch  she 
assumed  he  had  become  entitled  to  on  their 
marriage: — Held,  thai  they  %eere  demon- 
straUve  legacies^  aatd  payable  out  of  the 
general  estate, 

Catherine  Wood,  in  contemplation  of  a 
marriage  with  Bei^jamin  Crane,  executed 
a  settlement  dated  the  27th  of  June  1842, 
hy  which,  in  consideration  of  marriage,  she 
assigned  a  mortgage  of  1,200/.  on  the 
Broadwas  turnpike-road,  and  Tarious  spe- 
cific sums  of  money  with  their  securities 
(then  vested  in  the  executors  of  her  father), 
to  William  Plumtre  Grape  and  Edward 
Southall  upon  trust  for  herself  until  the 
solemnization  of  the  marriage,  and  after- 
wards during  the  joint  Utos  of  herself  and 
E  Crane,  for  her  separate  use,  and  alter 
the  decease  of  either  upon  trust  for  the 
smrivor  for  Ufe,  and  after  the  decease  of 
the  surviyor  for  the  benefit  of  the  issue  of 
the  marriage,  and  if  none,  in  case  Catherine 
Wood  should  survive  and  there  shoidd  be 
a  fulure  of  children,  in  trust  for  C.  Wood, 
her  executors,  administrators  and  assigns; 
but  if  she  should  die  in  the  lifetime  of  K 
Crane,  then  after  his  death  and  such  failure 
of  children  in  trust  for  such  person  or  per- 
sons as  she  by  deed  or  will,  notwithstanding 
coverture,  should  direct  or  appoint,  give  or 
bequeath  the  same,  and  in  de&ult  of  appoint- 
ment in  trust  for  her  next-of-kin. 

Hie  ceremony  of  marriage  was  duly  per- 
formed in  Edinburgh;  but  the  5  <&  6  Will  4. 
c.  54.  in«v^ited  any  such  marriage  being  con- 
tracted, as  Catherine  Wood  was  the  sister 
of  Benjamin  Crane's  deceased  wife;  but  not- 
withstanding this  they  cohabited  during 
their  joint  lives  as  husband  and  wife. 

On  the  4th  of  October  1842,  Catherine 
Wood  made  her  will;  and  after  describing 
herself  as  Catherine,  the  wife  of  Bei^amin 
Crane,  late  Catherine  Wood,  spinster,  and 
reciting  the  marriage  settlement,  the  power 
of  ai^intment  therein  contained  in  the 
ev^t  of  her  husband  surviving  her,  and  of 
her  having  no  child,  she  ratified  and  con- 
firmed the  settlement,  and  in  pursuance 
and  in  exercise  of  the  power  thereby  reserved 
to  her,  and  of  all  other  powers  enabling 
her  in  that  behalf,  directed  and  appointed 
Ihat  the  trustees  of  the  settlement  should 


stand  possessed  of  all  and  singular  the  trust 
monies  comprised  therein^  and  the  securities 
on  which  the  same  should  be  invested^  from 
and  after  the  decease  of  Benjamin  Crane,  and 
such  failure  of  issue,  in  trust  for  such  of  the 
several  persons  whom  she  named  as  should 
be  living  at  the  decease  of  Benjamin  Crane, 
in  the  parts  and  shares  thereinafter  men- 
tioned, to  whom  she  bequeathed  the  same 
accordingly.  She  then  named  the  lega- 
tees, and  gave  several  sums  of  money 
as  legacies;  and  as  to  the  residue  of  the 
trust  monies  and  personal  estate  comprised 
in  suck  settlement^  from  and  alter  the  pay^ 
ment  of  such  legacies,  which  she  directed  to 
be  paid  at  the  end  of  six  months  alter  the 
decease  of  B.  Crane,  and  the  expense  of 
proving  her  will,  she  gave  and  bequeathed 
one  moiety  thereof  to  such  person  or  persons 
as  her  husband  B.  Crane  should  by  deed  or 
will  appoint,  and  in  defaidt  of  appointment 
to  his  next-of-kin;  and  the  other  moiety  she 
gave  to  her  sisters  Jemima  Wood  and  Anne 
Jones,  in  equal  shares,  with  a  proviso  that 
in  case  of  tiie  death  of  any  of  the  legatees 
except  her  sisters  in  the  lifetime  of  B.  Crane» 
the  legacies  given  to  them  shoidd  sink  into 
the  residue  of  her  personal  estate. 

The  will  then  contiuned  a  clause,  set  out 
in  the  judgment,  by  which  the  testatrix 
requested  R  Crane  to  pay  several  legacies 
out  of  certain  property  which  she  assumed 
to  have  become  his  by  virtue  of  his  marital 
right 

On  the  5th  of  June  1844  B.  Crane 
made  his  will,  and  gave  all  his  real  and 
personal  estate  to  his  wife,  Catherine  Crane, 
subject  to  the  payment  of  his  debts  and  an 
annuity  of  20/L  to  the  defendant,  Sarah 
Pardoe,  his  half-sister;  and  he  appointed 
Catherine  Crane  his  sole  executrix. 

B.  Crane  died  on  the  27th  of  Decem- 
ber 1846,  leaving  the  testatrix  surviving, 
and  without  having  had  any  issue  by  her. 
She  died  on  the  2nd  of  January  1857,  with- 
out haviog  made  any  alteration  in  her  will, 
leaving  l£e  phuntifif  her  only  surviving 
sister,  and  sole  next-of-kin  at  her  death. 

By  a  decree  made  in  the  suit  on  the  17th 
of  April  1861  (1),  the  settlement  made  by 
Catherine  Wood  was  declared  valid  as  a 
voluntary  settlement,  and  her  will,  though 

(1)  Jones  V.  Soothan,  SO  Beav.187;  lo,  30  Law 
J.  Bep.  (H.8.)  Chano.  875. 
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it  purported  to  be  made  in  execution  of  a 
power  contained  in  the  settlement,  wag  alBO 
declared  good;  and,  among  other  inquiries, 
inquiries  were  directed  to  ascertain  the 
position  of  the  property  at  the  death  of  the 
testatrix. 

Under  this  direction  the  chief  derk  certi- 
fied that  in  1846,  during  the  life  of  K 
Crane,  a  sum  of  400^  secured  by  mort- 
gage was  paid  off,  and  invested  by  the 
trustees  of  the  settlement  in  their  own 
names  in  the  purchase  of  411/.  16«.  lOd 
3/.  per  cent  reduced  annuities.  That  shortly 
after  the  death  of  B.  Crane,  the  settlement, 
with  a  deed  of  even  date,  assigning  a  mort- 
gage debt  of  700/.  to  tiie  trustees  of  the 
settlement,  were  given  up  by  them  to  the 
testatrix,  and  that  she  afterwards  destroyed 
them.  Thataboutthesame  time  41 1/.  1 6s,  lOd, 
consols,  and  also  2,000/.  consols,  were  trans- 
ferred by  the  trustees,  at  the  request  of  the 
testatrix,  into  her  name,  in  which  they 
stood  at  the  time  of  her  death ;  that  200/. 
due  on  bond  was  paid  to  her  in  April 
1847  by  the  debtor,  with  the  consent  of 
the  trustees;  that  in  1855,  600/.,  being 
one-half  of  the  sum  due  on  the  mortgage  of 
the  turnpike  toUs,  was  also  paid  to  the  tes- 
tatrix, and  was,  on  the  13th  of  July  1855, 
lent  by  her  to  George  Peake  on  his  bond, 
which  was  to  be  void  on  his  paying  the 
money  to  her  with  interest  It  was  also 
collaterally  secured  by  a  mortgage  dated  the 
24th  of  August  1855,  made  between  G. 
Peake  of  the  one  part  and  the  testatrix  of 
the  other  part,  and  it  was  so  invested  at  her 
death.  That  93SL  9«.  2^  due  on  the  mort- 
gage of  Sapey  Mill  remained  on  that  secu- 
rity at  the  death  of  the  testatrix ;  but  that 
in  1847,  and  again  in  1851,  she  had  ^i- 
deavoured  to  sdl  the  premises  by  auction 
without  the  intervention  of  the  trustees. 
That  the  investment  of  the  second  half  of 
the  1,200/L  due  on  the  mortgage  of  the 
turnpike  tolls  had  been  allowed  to  remain 
on  that  security;  that,  at  the  date  of  the 
settlement,  the  testatrix  was  transferee  of 
this  mortgage,  but  that  neither  the  transfer 
to'her  or  from  her  to  the  tmsteeswas  ever 
registered,  as  required  by  the  3  Geo.  4. 
c  126.  s.  81. 

Mr.  Selwyn  and  Mr.  T,  A.  BoberU,  for 
the  plaintiff.  —  The  will  of  the  testatrix 
could  not  affect  any  property  which  at  the 
time  of  her  death  was  not  sobject  to  the 


trusts  of  the  settlement     The  tuminke 
bonds  were  never  subject  to  the  tmsts  of 
the  settlement ;  they  were  never  roistered 
in  the  names  of  the  trustees,  who  conse- 
quently never  had  any  legal  titla    The 
testatrix  also  had  resumed  the  sole  owner- 
ship of  the  property ;  she  destroyed  the 
deeds,  and  put  an  end  to  the  settlement  At 
the  same  time,  the  legacies  and  the  fiinds 
given  for  their  payment  were  taken  away. 
Considering,   therefore,   that  the  l^acies 
were  specific,  they  were  adeemed  not  only 
by  the  resumption  of  the  property,  but  also 
by  the  several  acts  which  had  either  altered 
or  varied  the  investments.     The  attempt, 
also,  to  sell  the  mortgage  upon  Sapey  MiU 
was  an  ademption  of  the  security  as  a  fund 
appropriated  to  the  payment  of  tiie  legacies, 
llie  testatrix,  by  the  gift  of  a  moiety  of 
her  residuary  estate  to  such  persons  as  B. 
Crane  should  appoint,  gave  him  a  power 
which  he  might  be  considered  to  have  exe- 
cuted by  his  will  in  favour  of  the  testatrix 
herself ;  but  if  the  power  never  arose,  the 
gift  over  must  fail,  as  it  was  altogether 
dependent  upon  it    In  ihaJt  case,  therefore, 
the  plaintiff  would  become  entitled  to  the 
entire  residuary  estate  of  the^  testatrix. 
The  gifts  which  the  testatrix  requested  K 
Crane  to  pay  created  no  obligations ;  they 
were  not  legacies  either  general  or  specific: 
but  assuming  they  were,  still  they  must 
fail,  as  being  given  upon  a  condition  that 
the  party  to  pay  them  should  be  living  and 
entitled  to  the  property  out  of  which  they 
were  to  be  paid  by  virtue  of  his  marital 
right — 

Jones  V.  JaneSy  5  ExcL  Rep.  16. 

Pigo^s  ease,  11  Rep,  26,  b. 

1  Stephen's  CcmmentarieSy  478, 3rd  edit, 
5th  edit  504,  and  the  cases  there 
dted. 

Rider  v.  Wager,  2  P.  Wma  328. 

Barker  v.  Bayner,  5  Mod.  208. 

Badrick  v.  Sievens,  3  Bro.  CO.  431. 

Gardner  v.  HaUon,  6  Sim.  93. 

PaUison  v.  PatHson^  1  MyL  &  K.  12; 
s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc  15. 

Baker  v.  Banbury,  3  Russ.  340. 
Mr,  Lloyd  and  Mr.  A.  Smkk,  for  Sarah 
Pardee. — ^The  plaintiff  has  omitted  to  trace 
some  of  the  funds;  they  must,  therefore,  if 
they  exist,  be  considered  as  part  of  the 
residuary  estate:  but  those  which  have 
been    tiaoed    cannot    be    oonaideied    as 
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adeemed,  since  the  testatrix  gave  all  the 
monies  with  the  securities  on  which  ihey 
should  be  invested.  They  must,  therefore, 
for  all  purposes  of  the  will,  be  considered 
as  existing.  The  power  which  the  testa- 
trix intended  B.  Crane  to  execute  over  a 
mmety  of  her  personal  estate  never  arose, 
inasmuch  as  he  died  before  her — 7  WilL  4. 
and  1  Vid.  c  26.  ».  27.  The  gift  over  for 
tiie  benefit  of  the  next-of-kin  was  a  sub- 
stantive gift,  in  no  way  depending  upon 
the  power.  It  was  cleu*ly  the  intention  of 
the  testatrix  to  make  two  separate  gifts, 
tiie  kst  of  which  had  taken  effect 
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Bridge  v.  Bridge,  16  Beav.  315;  s.a  22 
Law  J.  (N.s.)  Chanc  189. 

Bvrek  ▼.  Baker,  Mos.  373. 

Fryer  v.  Morris,  9  Vea  360. 

Le  Grice  v.  Fiwch,  3  Mer.  50. 

CkaUeris  y.  Yomg,  6  Madd.  30. 

Edwcards  v.  Saloway,  2  De  Gex  <k  Sm. 
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Jone9  V.  Westetymh,  Free.  CL  316. 

Avelyn  ▼.  Ward,  1  Ves.  sen.  420. 
Mr,  Baggallay  and  Mr,  Freeman,  for 
the  trustees,  on  behalf  of  the  second  class 
of  legatees,  who  were  not  before  the  Court, 
said  it  had  been  argued  that  no  l^;acies 
had  been  giv^  and  that  the  vdll  contained 
a  request  merely:  they  clearly,  however, 
w»e  legacies,  and  must  be  paid  out  of  the 
genend  personal  estate,  where  a  general 
intent  was  clear,  and  a  particiilar  fund  was 
named  for  its  satisfitction;  if  that  failed, 
they  became  payable  out  of  the  general 
estate.  In  this  case  it  was  clear  that  the 
parties  were  to  take  the  legacies ;  they  must> 
ther^re,  be  considered  as  demonstrative. 
Mr,  Swan,  for  other  legatees. 

Mr.  8ehffyn,  in  rej^y. 


The  Mastkb  of  thb  Bolls  (Dec  9).— 
The  first  question  is,  whether  the  will  of 
Benjamin  Crane  operates  as  an  execution  of 
the  power  contained  in  the  will  of  the  testa- 
trix, which  it  does  not,  as  no  power  created 
by  the  will  of  the  testatrix  had  any  exist- 
ence until  her  death  had  given  validity  to 
the  instrument  itself;  and  this  is  the  first 
time  it  has  been  aigued  that  a  man  coidd 
execute  a  power  of  which  he  was  the  in- 
tended donee  named  in  the  will  of  the 
person  who  survived  him.  Under  the  old 
law  it  was  obvious  that,  having  no  refer- 
ence either  to  the  power  or  the  &nd  which 
was  the  subject  of  it,  it  could  not  operate 
as  an  execution  of  the  power ;  and  under 
the  7  WilL  4.  k  1  Vict  c.  26.  s.  27,  it 
is  equally  obvious  that  it  could  have  no 
such  operation.  That  section  makes  a  gene- 
ral disposition  by  will  operate  as  an  execu- 
tion of  a  power.  Such  disposition  it  treats 
as  evidence  of  intention  to  execute  the 
power;  and  therefore  it  makes  such  a 
disposition  an  execution  of  the  power,  un- 
less the  contrary  intention  appears  upon  the 
&ce  of  the  will  But  no  intention  can  be 
presumed  respecting  the  execution  of  a 
power  of  the  existence  of  which  the  testator 
was  ignorant;  in  other  words,  the  testator 
could,  by  his  will,  execute  only  such  powers 
as  were  then  in  existence ;  and  when  his  will 
took  effect  he  was  not  the  donee  of  any 
power  at  his  death,  the  time  at  which  the 
will  begins  to  speak ;  and,  therefore,  unless 
he  survived  the  testatrix,  he  never  could 
become  the  donee  of  a  power  created  by 
her  will,  which  had  no  operation,  except 
from  her  deatL  The  gift  then,  in  default 
of  appointment,  takes  effect :  it  is  only  a 
gift  to  a  class  of  persons  provided  a  certain 
event  does  not  happen.  The  class  to  whom 
the  gift  is  made  is  the  next-of-kin  of  Ben- 
jamin Crane,  and  the  event  upon  which  it 
is  to  take  effect  is  the  non-execution  of  the 
power  by  him.  The  event  has  occurred : 
he  has  not  executed  the  power,  simply 
because  he  could  not;  but  this  does  not 
alter  the  case.  His  capacity  or  incapacity 
to  influence  the  occurrence  of  the  event 
upon  which  the  gift  over  took  effect  is 
wholly  immaterial  If  the  gift  had  been 
to  the  next-of-kin  of  Benjamin  Crane  in 
the  event  of  his  dying  before  Catherine 
Crane,  the  fieu^t  of  his  death  previous  to  that 
of  Catiierine  Crane  would  have  given  effect  to 
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tHe  legacy,  althongli  the  occnrrenoe  of  the 
event  depended,  not  upon  the  will  of  Ben- 
jamin Crane,  but  upon  the  will  of  God. 
Here,  if  he  had  survived  the  testatrix  he 
would  have  executed  the  power.  He  died 
before  her,  and,  therefore,  he  did  not  exe- 
cute the  power.  As  he  has  not  done  so, 
the  gift  takes  effect  in  favour  of  his  next- 
of-kin.  This  also  appears  to  be  the  plain 
meaning  of  the  testatrix's  will,  which  may 
be  thus  expressed  :  "  I  wish  a  half  of  the 
residue  to  go  as  Benjamin  Crane  shall  direct. 
If  he  does  not  or  camiot  give  any  direction 
upon  the  subject,  then  I  wish  his  next-of- 
kin  to  have  that  half.'' 

The  next  question  which  arises  relates  to 
whether  there  has  been  any  ademption  of 
the  sums  mentioned  in  the  settlement 
The  testatrix,  by  her  will,  directs  "  that  the 
trustees  of  the  settlement  shall  stand  pos- 
sessed of  all  the  trust  monies  comprised  in 
the  settlement,  and  the  securities  on  which 
the  same  shall  be  invested  from  and  after 
the  decease  of  Benjamin  Crane,  in  trust  for 
the  persons  mentioned  "  in  the  will.  It  is 
clear,  therefore,  they  are  specific  legacies. 
The  first  consideration  is,  whether  these 
are  all  adeemed  by  reason  of  the  trustees 
having  delivered  up  the  settlement  to  the 
testatrix,  and  her  having  destroyed  it ;  but 
such  a  delivery  and  destruction  did  not 
produce  any  effect  The  settlement  never 
had  any  validity,  as  it  was  founded  upon  a 
marriage  consideration  which  did  not  arise, 
and  the  destruction  of  it  affected  nothing. 
In  fnct,  if  it  had  possessed  any  operation,  the 
destruction  would  have  left  it  exactly  as  it 
was  before.  The  words  of  the  will  simply 
describe  the  specific  funds,  the  division  of 
which  is  to  take  place  among  certain 
legatees. 

The  next  question  is,  whether  the  dealing 
with  these  ftmds  by  the  testatrix  subse- 
quently to  the  date  of  the  will  has  adeemed 
any,  and  which  of  them. 

The  first  is  a  sum  of  1,200/.  and  interest 
secured  by  a  mortgage  of  the  tolls  of  the 
Broadwas  turnpike-road.  In  1855,  600/., 
part  of  this,  was  paid  off,  and  lent  by  the 
testatrix  to  Geoi^  Peake,  and  secured  by 
his  bond  and  mortgage.  The  remaining 
600/.  continued  due  upon  the  security  of 
the  tolls  until  the  death  of  the  testatrix. 
This  fund  is  adeemed  to  the  extent  of  the 
600/.  paid  to  the  testatrix. 


It  is  contended  that  under  the  words 
**  and  the  securities  an  which  the  same  shall 
he  invested,"  the  legatees  are  entitled  to 
follow  out  and  trace  these  funds  into  the 
fresh  securities  in  which  they  have  been  in- 
vested by  the  testatrix  from  time  to  time,  and 
that  they  preclude  any  question  of  ademp- 
tion. But  that  argument  cannot  prevail. 
I  do  not  mean  to  say  that  if  the  settle- 
ment had  been  valid  and  effectual,  and  if 
in  pursuance  of  the  power  contained  in  it 
the  trustees  had  invested  the  settled  fond 
in  fresh  securities  frt)m  time  to  time,  con- 
siderable weight  might  not  have  attached 
to  the  argument,  or  that  the  words  of  the 
will  might  not  have  been  in  that  case  con- 
strued to  mean  fimds  in  the  settlement, 
whatever  they  were;  and  if  it  was  the  trae 
construction  of  the  will  that  only  the  frmds 
subject  to  the  settlement  and  none  other 
should  be  applied  in  payment  of  the  lega- 
cies, then,  as  the  settlement  had  no  opera- 
tion, it  might  support  the  argument  that 
this  bequest  had  no  operation  at  all,  inas- 
much as  there  are  no  frmds  in  settlement 
But  this  is  not  a  just  construction  of  the  will, 
and  those  words  in  the  will  simply  import  a 
description  of  the  fiind  specificiJly  appro- 
priated to  the  payment  of  certain  legacies, 
and  the  reference  to  ''the  securities  upon 
which  they  shall  be  invested  "  merely  gives 
the  existing  securities  by  way  of  more  com- 
pletely identifying  and  disposing  of  the 
fund,  and  does  not  operate  as  a  bequest  of 
future  securities  to  be  thereafter  taken  for  a 
future  advance  of  any  portion  of  those  funds 
if  they  should  be  either  called  in  or  voluntarily 
paid  off.  The  words  of  the  will  are  merely 
referential  to  the  other  document,  as  con- 
taining the  description  of  the  fund;  and 
they  may  be  read  exactly  as  if  the  testatrix, 
instead  of  using  the  words  in  the  will,  had 
inserted  the  various  funds  which  were  men- 
tioned in  the  document  referred  to,  and 
which  the  certificate  enumerated. 

The  first  fund,  therefore,  is  adeemed  to 
the  extent  of  one-half.  The  second  is  a 
sum  of  400/.  and  interest  secured  on  the 
mortgage  of  a  reversionary  interest.  This 
also  is  paid  off  and  invested  by  the  trustees 
of  the  settlement  in  the  purchase  of 
41U  I6s,  lOd,  new  3/.  lOs,  per  cents. 
This  fund  is  also  adeemed  for  the  reason 
already  stated. 

The  third  fund  is  a  sum  of  2001.  se- 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


135 


cai^  by  bond,  wHch  has  been  paid  off  and 
received  by  ike  testatrix,  and  not  re-in- 
Teeted.     TIob  also  is  therefore  adeemed. 

The  fourth  fond  is  938/.  9s.  2d.  secured 
upon  the  mortgage  of  Sapej  Mill,  and 
700L  charged  upon  lands  caUed  Burley. 
Both  these  sums  now  remain  due  upon  the 
original  securities,  and  both  are  available 
for  the  payment  of  the  legacies  to  which 
they  were  specifically  appropriated. 

The  fifth  and  last  fund  is  2,000^,  3L  10«. 
per  cent,  reduced  annuities.  There  was 
no  dealing  with  this  fund  other  than  that, 
after  the  death  of  Benjamin  Crane,  it  was 
transferred  by  the  trustees  into  the  name 
of  the  testatrix,  in  whose  name  it  stood  at 
her  death.  This  is  no  ademption,  and  this 
sum  is  specifically  available  for  the  payment 
of  debts. 

The  only  remaining  question  which  arises 
is  that  upon  the  will,  which  relates  to  the 
five  legacies,  which  are  given  in  the  follow- 
ing words :  And  whereas  on  my  marriage 
w^  my  said  dear  husband,  Benjamin 
Cruie,  he  became  entitled,  in  right  of  such 
marriage,  to  certain  personal  estate  belong- 
ing to  me  which  was  not  comprised  in  the 
hefore-mentioned  settlement,  and  I  am  de- 
sirous of  leaving  certain  legacies  payable 
immediately  on  my  decease.  I  do,  tiiere- 
fore,  hereby  request  my  said  dear  husband 
to  pay  out  of  such  personal  estate,  notwith- 
standing  the  same  has  now  become  his  own 
Iff<^>erty,  the  following  legacies,  viz. : "  to  the 
poor  of  the  pariah  of  Knightwick  who  do 
not  receive  regular  parish  pay,  ten  pounds.'' 
This  was  followed  by  four  other  legacies, 
the  three  last  of  which  were  to  be  paid 
within  six  months  from  her  decease. 

All  these  l^^ades  are  payable.  The  aigu- 
ment  against  Uiem  is,  that  they  are  simply 
a  direction  or  request  to  Benjamin  Crane 
to  pay  these  legacies,  and  that  they  are  not 
legacies  of  hers,  but  a  request  to  him  to 
give  legacies,  which  request  has  no  opera- 
tion. But  the  words  of  the  will  do  not 
support  that  argument ;  they  are  five  lega- 
cies given  by  her  will,  with  a  request  that 
they  shall  be  paid  by  Benjamin  Crane  out 
of  a  particular  fiind.  They  are  in  the  nature 
of  demonstrative  legacies ;  that  is  to  say, 
they  are  g^ieral  legacies  directed  to  be  paid 
oat  of  a  particular  fund.  Omit  the  intro- 
ductory words,  and  there  can  be  no  ques- 
tion but  that  the  five  legacies  were  legacies 


given  by  the  will  of  the  testiettrix ;  and  all 
that  she  does  is,  that>  before  giving  them, 
she  mentions  the  sources  from  which  they 
are  to  be  paid.  If  Benjamin  Crane  had 
survived  her,  that  might  have  raised  a 
question  of  election ;  but  it  could  not  have 
disappointed  the  legatees.  Assume  that 
the  fund  which  she  appointed  for  the  pay- 
ment of  these  legacies  fails,  the  legacies  are 
not  also  to  ML  Suppose  she  had  said,  "  I 
give  the  following  legacies  to  A.  B.  <kc.  and 
request  these  legacies  to  be  paid  by  my 
executors  out  of  a  sum  of  stock  standing  in 
my  name,''  using  (observe)  the  words  "  out 
of" — not  by  giving  a  part  of  the  stock 
itself  so  as  to  make  it  specific  and  not 
demonstrative — ^then  the  effect  would  have 
been,  that  they  woidd  have  been  general 
legacies  to  be  paid  out  of  a  specified  fiind ; 
but  if  the  fimd  failed,  the  legatees  must  be 
paid  out  of  the  general  personal  estate. 
Here  the  words  "  I  am  desirous  of  leaving 
certain  legacies,"  and  the  subsequent  enu- 
meration of  the  five  legacies,  the  last  three 
of  which  she  directs  to  be  paid  six  months 
after  her  decease,  point  at  the  fact  that 
these  were  general  legacies,  which  the  pre- 
vious words  shew  were  coupled  with  a 
request  to  her  husband  to  pay  them  out  of 
a  fimd  belonging  to  him,  or  which  was 
supposed  to  belong  to  him;  which  request, 
whether  complied  with  or  not,  does  not 
alter  the  validity  of  the  bequest 


Wood,  V.C, 
Dec  18. 


{ 


Be  THB   STATE  FIBB    IKBUB- 
ANCK  COMPANY. 
WEBSTBB's  CASS. 


Company — Winding  up — Contributory 
— Forfeiture  of  Shares, 

The  directors  of  a  company  having  trecUed 
shares  as  forfeited  for  non-payment  of  callsy 
and  the  company  being  afterwards  ordered  to 
be  wound  up,  the  shareholder's  name  will  not 
be  pktced  uponthe  list  of  contributories  on  the 
application  of  the  official  manager. 

Whether  it  would  be  done  on  the  appli- 
cation of  the  creditor^  representative  — 
qusere. 

The  State  Fire  Insurance  Company,  now 
in  course  of  winding  up,  was  formed  in 
1856;  and  by  the  deed  of  settlement  it 
was  declared  that  if  any  instalment  of  the 
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amoont  payable  upon  the  shares  should  not 
be  paid  on  the  appointed  day,  interest  at  5L 
per  cent  should  be  payable;  and  if  such 
instalment  and  interest  should  not  be  paid 
within  three  months  after  such  appointed 
day,  the  share  or  shares  in  respect  of  which 
the  instalment  was  payable  should  be  ipso 
facto  forfeited  to  tiie  company,  and  the 
directors  should,  notwithstanding  such 
forfeiture,  enforce  the  payment  of  such 
instalments  from  the  shareholders  making 
such  default 

Mr.  Webster  was  the  original  holder  of 
100  shares  in  the  company,  upon  which  he 
had  paid  a  deposit  of  5s.  per  share,  and  in 
respect  of  which  he  had  signed  the  deed  of 
settlement  In  October  1860  a  call  of  5«. 
per  share,  payable  on  the  2nd  of  January 
1861,  was  made.  This  call  was  not  paid 
by  Mr.  Webster,  and  by  their  report,  pre- 
sented to  the  shareholders  at  the  general 
meeting  of  the  company  on  the  15th  of 
August  1861,  in  which  the  balance-sheet 
was  made  up  to  the  31st  of  March  previous, 
the  directors  treated  these  shares  as  for- 
feited, and  credited  the  company  with  a 
sum  of  about  27,000/.  for  shares  forfeited 
by  reason  of  the  non-payment  of  calls. 
In  July  1861  a  further  call  was  made;  but 
no  notice  of  this  had  been  sent  to  Mr. 
Webster,  nor  did  he  ever  receive  any  notice 
of  the  subsequent  proceedings  of  the 
company. 

The  order  for  winding  up  the  company 
was  made  in  December  1861,  and  the 
matter  now  came  before  the  Court  upon 
the  application  of  the  official  manager  that 
Mr.  Webster's  name  might  be  placed  upon 
the  list  of  contributories. 

Mr.  Rolt  and  Mr,  Drucey  for  the  official 
manager,  contended  that  there  had  been  no 
such  deliberate  act  on  the  part  of  the 
directors  as  was  necessary  to  constitute  a 
forfeiture  of  the  shares;  and  the  share- 
holder himself  could  not  be  allowed  to 
escape  his  liability  to  the  debts  of  the  com- 
pany by  permitting  his  shares  to  become 
forfeited — 

Doe  d.  Bryan,  v.  Bancks^  4  R  d;  A. 

401. 
MaltnsY,  Freemauy  4  Ring.  N.C.  395; 
s.  c.  6  Scott,  187 ;  7  Law  J.  Rep.  (N.a) 
C.P.  212 
Wiliion  V.  Carey,  10  Mee.  &  W.  641 ; 
8.C.  12  Law  J,  Rep.  (N.a)  Exch.  17. 


Ex  parte  Hawthom,  1  Mac.  &  G.  49; 
ac  1  HaUifeTw.  225;  18LawJ.Bq>. 
(N.a)  Chanc  179. 
Ex  parte  Cape*8  Executor,  2  De  Gex, 
M.  <&  G.  562 ;  ac.  22  Law  J.  Rep. 
(N.a)  Chanc  601. 
Sutton's  ease,  3  De  Gex  t  Sm.  262. 
ExparUGarew,  7  DeGex,M  &G.43; 
s.  c.  24  Law  J.  Rep.  (N.a)  Chanc. 
769. 
Ex  parte  Holme,  2  Ibid.  113;  ac.  22 

Law  J.  Rep.  (n.s.)  Chanc.  226. 
Smith's  Mercantile  Law,  509. 
ChiUy  on  Contracts,  631. 
Mr,  Bagskawe,  for  the  creditors'  le^sn- 
sentativa 

Mr,  WiUeock  and  Mr,  Rooc^rgh,  for  Mr. 
Webster,  were  not  called  upon. 

Wood,  V.C — ^Upon  the  first  point  in  this 
case  I  think  I  ought  not  to  hesitata  It 
seems  to  me  that  as  between  the  company 
and  this  gentleman  he  cannot  be  placed 
on  the  list.  I  do  not  think  that  this  case 
reaches,  or  nearly  reaches,  the  class  of  autho- 
rities that  have  been  cited  upon  the  question 
whether  this  forfeiture,  occasioned  by  the 
non-payment  of  the  call,  is  an  absolute  for- 
feiture or  a  forfeiture  at  the  option  of  the 
company,  because  it  appears  to  me  that 
the  company  has  exercised  the  right  of 
forfeitura  Mr.  Rolt  says  that  is  not  a 
forfeiture  per  se,  but  only  if  the  directors 
exercise  their  option  to  declare  it  so ;  and 
that  option  must  be  deliberately  exercised, 
which  has  not  been  done  in  this  casa 

It  is  not  necessary  for  me  in  this  case  to 
construe  the  clause  in  the  deed.  I  assume 
for  the  purpose  of  this  case  the  forfeiture 
to  be  optional;  and  assuming  that,  what  I 
find  is  this :  The  directors  make .  up  a 
balance-sheet  up  to  the  31st  of  March,  two 
days  before  the  actual  time  for  forfeiture 
of  these  sharea  They  assume  that  the 
aspect  of  the  affairs  of  the  company  on  the 
31st  of  March  will  not  be  altered  two  days 
afterwards;  and  assuming,  as  they  very 
well  could,  that  these  calls  would  not  be 
paid,  they  take  credit  in  the  balanoo^eet 
for  Uiose  shares  as  a  benefit  actually  secured 
to  the  company.  WoUaston's  case  (1)  seems 
to  be  very  strong  upon  the  point  There, 
a  call  being  made,  the  directors  gave  notice 

(1)  4  De  Oez  ft  Jo.  487;  aa  88  Law  J.  Bap. 
(K.a)  Chtttta  721. 
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reqniiiiig  payment  within  twenty-one  days 
of  the  date  of  the  notice  on  pain  of  for- 
feiture. WooUaston  did  not  pay,  and  though 
it  was  argaed  there,  with  considerable 
energy,  that  the  directors  were  taking  upon 
themselves  to  do  that  which  required  much 
more  deliben^on,  and  that  after  the 
twenty-one  days  they  might  have  seen 
reason  to  change  their  minds,  and  therefore 
that  prospective  forfeiture  could  not  be  held 
to  be  an  actual  forfeiture,  yet  the  Court 
held  that  the  shareholder  having  acquiesced, 
and  the  company  having  acquiesced  for 
about  two  years,  there  was  no  doubt  that 
the  forfeiture  had  taken  place.  But  here 
is  a  deliberate  apt  done  months  after  the 
forfeiture  accrued.  In  their  balance-sheet, 
made  up  to  the  31st  of  March,  they  take 
credit  by  anticipation  for  the  shares,  and 
on  the  15th  of  August  they  meet  their 
shareholders,  and  teU  them  what  is  per- 
fectly true,  that  a  number  of  shares  became 
£Dffeited  to  the  company  in  accordance 
with  the  terms  of  the  deed  of  settlement 
(and  it  cannot  be  a  question  that  they  were 
finfeited),  and  that  the  directors  have  in- 
stmcted  their  solicitors  to  institute  legal 
proceedings  against  all  the  defaulters,  and 
it  is  anticipated  that  a  large  sum  will  be 
realised  from  this  source.  They  then  con- 
gmtolate  their  shareholders  upon  having  a 
eonaiderable  fund  ''which  they  will  acquire 
iair  the  benefit  of  the  company  wiUiout 
being  liable  to  deal  with  it  as  capital,  and 
without  any  of  those  persons  being  able  to 
daim  any  benefit  resulting  from  it"  They 
then  proceed  to  state  l£e  affairs  of  the 
company,  and  it  is  so  far  in  favour  of  the 
?iew  tikein  on  behalf  of  the  official  ma- 
nager, that  they  do  not  represent  the  afiairs 
of  the  company  as  being  in  a  very  flourish- 
ing condition;  they  rather  say  their  dr- 
comstances  are  somewhat  depressed;  but 
tiiey  say  th^e  is  no  contemplation  of  wind- 
ing up,  and,  "  notwithstanding  the  losses 
that  have  taken  place,  and  which  share-^ 
hddera  who  embark  in  fire  companies  may 
Curly  anticipate  at  their  commencement, 
and  until  a  sufficiently  extended  area  of 
bnsineae  has  been  obtained,  the  directors  are 
convinced  that  the  foundation  has  been  laid 
ci  a  business  of  so  sound  a  character  that 
it  only  requires  a  further  extension  of 
capital  to  make  the  present  investment  both 
pmnanent  and  profitable.''  The  shareholders 

Haw  SbBOB,  82r-€HAHO, 


adopt  the  report  which  contains  that  ac- 
count, and  tells  them  they  have  27,000/.  in 
pocket  by  reason  of  those  forfeited  shares ; 
and  if  they  have  taken  the  money,  how  cati 
they  turn  round  now  and  say,  we  would  rather 
not  have  the  shares!  I  think,  therefore, 
that  the  application  of  the  official  manager 
to  place  Mr.  Webster's  name  on  the  list 
must  be  refused. 

As  regards  the  other  point,  whether  Mr. 
Webster  may  not  be  liable  to  the  creditors, 
I  do  not  think  the  company  or  the  directors 
have  anything  to  do  with  that ;  nor  am  I 
now  dealing  with  that.  It  appears  to  me 
that  the  company  are  primarily  liable  as 
between  themselves  and  Mr.  Webster ;  and 
I  think  there  should  be  some  substantive 
apjdication  on  the  part  of  the  creditors  if 
they  seek  to  make  him  liable.  Mr.  Webster, 
the  creditors'  representative,  and  the  official 
manager,  vdll  all  have  their  costs  out  of 
the  estate. 


Wood,  V.C. 
Dec  9. 


HUGHES  V.  TOUNO. 


Marriage  Settlement — Covenant  to  settle 
Wife's  future  Property — Reversionary/  In- 
terest—'' Settled," 

By  a  marriage  settlement  3,000Z.  toas 
assigned  hy  the  father  of  the  intended  ^fe 
to  trustees^  to  he  held  after  his  decease  upon 
trusts  as  to  2,000/.,  part  thereof  for  the 
vfife^  her  husband  and  children^  and  as  to 
the  residue,  upon  trust  for  the  husband 
absolutely;  and  it  was  covenanted  that  all 
the  property  which  the  wife,  or  the  huihand 
in  her  right,  should  during  the  coverture 
become  seised  or  possessed  of  or  entitled 
to,  should  be  settled  upon  the  trusts  therein 
declared  of  the  premises  thereby  settled : — 
Held,  first,  that  property  to  which  the  wife 
became  entitled  in  reversion  during  the 
coverture  woe  bound  by  the  covenant;  and, 
secondly,  that  the  sum  given  by  the  settlement, 
in  trust  for  the  husband  absolutely,  was  not 
seUled. 

By  the  settlement  made  on  the  marriage 
of  the  Rev.  John  Young  Hughes  with 
Justina  Mercy  Rhodes,  dated  the  14th  of 
July  1847,  tluree  several  sums,  amounting 
to  3,000/.,  were  assigned  by  the  lady's 
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father  to  troBtees,  upon  trost,  after  the 
decease  of  the  fatiier,  as  to  2,000/.,  part 
thereoi^  to  inyest  the  same  and  pay  the  in- 
terest to  Mrs.  Hnghes  for  her  life  for  her 
separate  use,  without  power  of  anticipation ; 
and  after  her  decease,  and  subject  to  a  life 
interest  therein  given  to  the  husband,  upon 
certain  trusts  for  the  children  of  the  mar- 
riage; and  as  to  the  residue  of  the  3,000/., 
after  payment  of  all  expenses,  upon  trust 
for  J.  Y.  Hughes,  the  husband,  absolutely; 
and  the  settlement  contained  a  covenant 
that  all  the  estate,  property  and  effects 
which  the  said  Justina  Mercy  Rhodes,  or 
J.  Y.  Hughes  in  her  right,  should  at  any 
time  or  times  during  the  said  intended 
coverture  become  seised  or  possessed  of  or 
entitled  to,  either  at  law  or  in  equity,  under 
any  gift,  devise  or  bequest  in  her  favour, 
by  or  on  the  part  of  the  said  Richard  Rhodes 
(her  father),  should  be  forthwith  thereafter 
assured  and  settled  for  all  the  estate  and 
interest  of  the  said  J.  Y.  Hughes  and  Jus- 
tina Mercy  Rhodes,  or  either  of  them,  upon 
the  same  trusts,  <^c.  as  were  therein  ex- 
pressed and  declared  of  and  concerning  the 
said  funds  and  premises  thereby  settled,  or 
such  of  the  same  as  should  then  be  sub- 
sisting, &c 

Richard  Rhodes,  the  father  of  Mrs. 
Hu^es,  by  his  wiU,  dated  the  3rd  of  Oc- 
tober 1850,  after  certain  specific  and  pecu- 
niaiy  bequests,  gave  all  the  residue  of  his 
property  to  his  wife  for  life,  with  remainder 
to  Mrs.  Hughes  absolutely. 

He  died  on  the  7th  of  September  1851; 
Mrs.  Hughes  died  on  the  10th  of  Novem- 
ber 1861,  and  Mrs.  Rhodes,  the  widow  of 
the  testator,  died  on  the  16th  of  December 
1861. 

The  plaintiffs  were  the  infEuit  children  of 
the  maniage  of  Mr.  and  Mrs.  Hughes,  and 
asked,  by  their  bill,  for  a  declaration  that 
all  the  real  and  personal  estate  by  the  will 
of  the  testator  devised  and  bequeathed  to 
Justina  Mercy  Hughes  became  and  was 
subject  to  the  covenant  and  declaration  in 
the  settlement^  and  was  subject  to  the  trusts 
and  provisions  therein  contained  with 
respect  to  the  2,000/.  thereby  settled. 

Mr.  Shifhbeare  (with  whom  was  Mr. 
RoU)y  for  the  plaintiffs,  cited — 

Archer  v.  Kelly,  1  Drew.  <fe  Sm.  300 ; 
S.C.  29  Law  J.  Rea  (n.s.)  Chanc 
911. 


WiUan  v.  Colvin^  3  Drew.  617;  8.C 

25  Law  J.  Rep.  (n.s.)  Chanc.  850. 
Wilcox  V.  Smith,  4  Ibid.  51 ;  b.c.  26 
Law  J.  Rep.  (n.s.)  Chanc.  596. 

Mr.  Osborne  and  Mr.  O.  N.  Colty  for  the 
defendant  Hughes.— The  covenant  does  not 
include  property  in  reversion.  Mrs.  Hogh^s, 
having  died  in  the  lifetime  of  the  testator's 
widow,  never  became  seised,  possessed  or 
entitled  within  the  meaning  of  the  covenant 
for  settling  her  future  property.  But  if 
this  should  be  held  not  to  be  the  tnie  con- 
struction, the  after-acquired  property  must 
be  divided  in  the  same  way  as  the  3,000/., 
subject  to  the  settlement;  and  consequently 
one  third  part  will  belong  to  the  husband 
They  cited  Atcherley  v.  Du  Moulin  (1). 

Mr.  Daniel,  Sir  Hugh  Oaims,  Mr. 
Boupelly  Mr.  Wal/ord  and  Mr.  Fry  9^ 
peared  for  other  parties. 

Butcher  v.  Butcher  (2)  was  also  cited 

Wood,  V.C.  said,  there  appeared  to  him 
to  be  no  substantial  distinction  between 
Gh^afftey  v.  Humpage  (3)  and  this  case. 
There  the  covenant  was  to  settle  any  pro- 
perty which  the  intended  wifie,  or  the  hus- 
band in  her  right,  should  at  any  time  or 
times  during  the  coverture  succeed  to  the 
possession  of  or  acquire,  and  this  was  held 
to  bind  a  sum  of  money  which  had  been 
bequeathed  by  the  lad/s  father,  in  the 
event  of  her  decease  witiiout  issue,  and,  in 
de&ult  of  appointment  by  her,  to  her  exe- 
cutors,  adnunistrators    or  assigns.      The 
present,  if  anything,  was  a  stronger  case 
than    that,    the    words    being    '*  seised 
or    possessed    of   or    entitied   to,**     At- 
cherley  v.  Du  Moulin  was  a  different  case. 
The  covenant  there  was  very  special;  it 
was  to  settie  all  such  personal  estate  as  the 
husband  and  wife,  or  either  of  them  in  her 
right,  should  during  the  coverture  be  or 
become  entitied  to.     At  the  date  of  the 
settiement  the  wife  had  a  contingent  inter- 
est in  a  legacy;  it  could  not  be  ascertained 
till  the  death  of  her  father  whether  she  ever 
would  become  entitied,  and  the  £atiier  did 
not  die  till  after  the   determination   of 
the  coverture;  the  legacy,  therefore,  never 
became  vested  during  the  coverture.     In 

(1)  2  Kay  ft  J.  186. 

(2)  14  Beav.  222. 

(3)  1  Ibid  46;  B.C.  8  Law  J.  Rep.  (N.s.)Cliaiie. 
98. 
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thiseasetlie  lady's  &ther  wasa party  to  the 
s^em^it,  and  it  expressly  referred  to  what 
might  come  to  her  from  him,  so  that  he 
mnsthaye  contemplated  this  very  property; 
and  the  husband  became  **  entitled  "  to  it 
on  the  death  of  the  father,  thongb  his  right 
might  have  been  defeated  by  his  death  in 
his  wife's  lifetime — Biple^  v.  Woods  (4). 

With  regard  to  the  other  point,  his 
Honour  considered  it  would  be  an  abuse  of 
words  to  speak  of  the  1,000^  as  settled;  it 
was  to  be  paid  to  the  husband  at  once,  and 
waB  plainly  distinguished  from  the  2,000/. 
which  was  put  into  the  settlement 

It  would  therefore  be  declared  that  all 
the  real  and  personal  estate  given  by  the 
will  <^  Richard  Rhodes  to  his  daughter 
Justina  Mercy  Hughes  was  bound  by  the 
covenant  in  the  settlement,  and  subject  to 
the  same  trusts  as  the  2,000/.  thereby  set- 
tled. 


Westbury,  L.CL 
Kov.  20, 
Dec.  10. 


lY,  L.a  ) 
[),  21;  } 
10.         j 


THOMAS  V.  JONES. 


Tower  of  AppotntmerU — Survivorship — 
General  Devise — Contrary  Intention — Mar- 
ried Woman— 7  Will.  4.  <fe  1  Vict,  c  26. 
«.  8,  24,  27. 

Under  the  Wills  Act,  1  Vict  e.  26,  a 
general  devise  by  will  executed  after  the  1st 
of  January  1838  operates  as  an  execution  of 
a  power  of  appointment  vested  in  the  testator 
iJifUr  ike  execution  of  the  will. 

The  Wi  section  of  the  act  does  not  prevent 
a  general  devise  by  a  married  woman  from 
operating  as  such  an  appointment. 

Semble — a  general  power  of  appointment 
over  an  equitable  estate  given  to  the  survivor 
€f  two  persons  to  be  executed  by  deed  or  will 
wouldy  independently  of  the  Wills  Act,  be 
well  exercised  by  a  will  made  during  the 
Uses  of  both  the  persons  by  that  one  of  them 
mlo  afterwards  proved  to  be  the  survivor,  for 
a  cotUingewt  power  is  in  equity  analogous  to 
a  contingent  equitable  interest,  and  as  such 
an  interest  is  ('independently  of  the  S  <t:  9 
Viet,  c  106.  ^  capable  of  being  alienated, 
so  is  the  power  capable  of  being  exercised 
before  the  contingency  occurs. 

{i)  2  Sun.  165. 


A  testamentary  power  of  appointment 
over  real  estate  was  given  to  the  survivor  of 
A,  B.  and  O;  C.  afterwards  became  a  mar- 
ried woman,  and  by  herwUl,  executed  after  the 
\st  of  January  1838,  made  a  general  devise 
of  her  residuary  real  estate,  giving,  am^mgst 
other  things,  a  life  interest  to  B.  C.  after- 
wards became  the  survivor : — Held,  that  the 
will  operated  as  an  execution  of  the  power, 
and  ^at  the  gift  of  a  life  estate  to  B,  whom 
the  testatrix  must  necessarily  survive  before 
the  power  could  vest  in  her,  was  not  a  suffi- 
cient expression  of  a  contrary  intention  to 
take  the  case  out  of  the  act. 

This  was  an  appeal  from  a  decision  of 
Wood,  V.C,  reported  2  J.  &  H  475,  and  31 
Law  J.  Rep.  (k.s.)  Chanc.  732,  where  the 
&ct8  will  be  found  fiiUy  stated. 

Sir  Hugh  Cairns,  Mr.  Hobhouse  and 
Mr.  Hugh  Williams,  for  the  plaintiff  sup- 
ported the  appeal 

The  Solicitor  General,  Mr.  Oiffard  and 
Mr.  W.  Pearson  appeared  for  the  principal 
defendants. 

Mr.  Freeling  and  Mr.  Waller,  for  other 
parties. 

In  addition  to  the  authorities  cited  in 
the  Court  below,  the  following  were  reHed 
on: 

Bernard  v.  Minshull,  Johns.  276;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  649. 
Stillmanw.  Weedon.  16  Sim.  26;  S.C. 

18  Law  J.  Rep.  (n.s.)  Chanc.  46. 
Trimmell  v.  Fell,  16  Beav.  537;  s.  c. 

22  Law  J.  Rep.  (n.s.)  Chanc.  954. 
The  Countess  of  Sutherland^.  Northmore, 
1  Dicken,  56;  s.c.  1  Sugd.  Pow.  331. 
(7th  edit) 
Church  V.  Mundy,  15  Ves.  396. 
Eccles  V.  Cheyne,  2  Kay  &  J.  676. 

The  LoBD  Chancellor  (Dec.  10). — 
The  question  in  this  case  arises  under  the 
following  circumstances.  By  the  wiU  of 
Sarah  Davies,  executed  in  the  year  1825, 
freehold  estates  were  appointed  to  trustees, 
to  hold,  subject  to  certain  prior  interests, 
to  the  use  of  such  persons  and  for  such 
estates,  intents  and  purposes,  and  in  such 
manner  and  form  as  the  survivor  of  the 
testator's  three  children,  David,  John  and 
Margaretta,  should,  by  deed,  instrument  in 
writing  or  will,  direct  or  appoint  Under 
this  w^  the  legal  estate  in  fee  was  vested 
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in  the  trastees;  and  a  power,  therefore,  was 
a  right  to  declare  a  trust,  and  thereby  to 
dispose  of  the  equitable  ownership. 

In  the  year  1838,  John,  one  of  the  three 
children,  was  dead,  but  David,  and  Mar- 
garetta,  who  had  married  Mr.  Nichol,  were 
living. 

By  the  marriage  settlement  of  Mrs. 
Nichol,  her  husband  covenanted  with  the 
trustees  that  he  would  permit  the  will  of 
his  wife  to  be  proved  in  the  proper  Ecclesi- 
astical Court,  and  that  it  should  be  lawfid 
for  her  to  exercise  all  powers  of  appointment 
that  might  accrue  to  her  during  her  cove- 
ture. 

In  the  mouth  of  August  1838,  Maiga- 
retta,  being  still  under  coverture,  made  her 
will,  and  thereby,  after  certain  specific 
devises  of  other  estates,  she  made  a  general 
devise  and  bequest  of  all  her  real  and  per- 
sonal property  for  the  benefit  of  her  own 
children  if  she  should  have  any,  and  if  she 
had  no  child  who  survived  her,  then  to  her 
brother  David  for  life,  with  remainder  to 
his  children,  and  in  de&ult  of  children  imto 
the  two  natural  children  of  her  brother 
John. 

David  died  in  the  year  1848,  leaving 
Margaretta  the  survivor.  There  was  no 
republication  of  the  will  of  Margaretta  after 
the  death  of  David.  Margaretta  died  in 
the  year  1858. 

The  question  arises  between  the  plain- 
tiffs, who  claim  under  the  limitations  con- 
tained in  the  will  of  Sarah  Davis,  in  default 
of  the  execution  of  the  power  of  appoint- 
ment given  to  the  survivor  of  the  three 
children,  and  the  respondents,  who  claim 
under  the  wiU  of  Margaretta  NichoL 

The  argument  of  iJbe  plaintiffs  is,  first, 
that  at  the  date  of  the  will  of  ^Margaretta, 
in  1838,  the  power  of  appointment  given 
to  the  survivor  of  the  three  children  had 
not  arisen  and  could  not  be  exercised ;  and, 
secondly,  that  the  will  is  not  within  the 
operation  of  the  present  Statute  of  Wills, 
and  cannot  be  made  a  valid  appoint- 
ment by  force  of  the  provisions  of  the 
statute. 

As  to  the  first  question,  the  power  of 
appointment  was  a  general  power,  that 
might  be  used  for  the  benefit  of  the  persons 
entitled  to  exercise  it  It  was,  therefore, 
equivalent  to  ownership.  In  £Eict,  it  was  a 
right  of  exercising  ownership  that  would  cer- 


tainly belong  to  one  of  the  three  designated 
persons,  but  uncertain  as  to  the  individual 
in  whom  it  might  become  vested.    There 
was  a  possibility  of  absolute  ownership  of 
the  power  in  each  one  of  the  three  children 
from  the  time  of  the  death  of  the  testatrix. 
To  assert  that  the  right  to  exercise  such  a 
power  does  not  arise  until  the  person  of 
the  donee  be  ascertained  is  simply  to  beg 
the  question  at  issue,  and  to  affirm  a  con- 
clusion with  regard  to  a  contingent  right 
to  a  power  which  is  wholly  untrue  with 
respect  to  a  contingent  right  to  an  equit* 
able  estate.     I  think  that  a  power  to  the 
survivor  of  three  persons  to  declare  a  trust 
for  her  own  benefit  is  not  to  be  distin- 
guished in  principle  firom  a  trust  for  the 
benefit  of  the  survivor.     The  one  is  a  con- 
tingent interest,  the  other   a   contingent 
power.     But  if  in  equity,  as  the  law  stood 
even  before  the  statute  of  the  8  &  9  Vict, 
c  106,  a  contingent  interest  was  alienable 
by  deed  or  will,  what  is  there  to  prevent 
a  person  who  has  a  contingent  right  to 
appoint  an  estate  for  his  own  benefit  from 
exercising  that  power  subject  to  the  con- 
tingency? And  what  is  there  in  principle  to 
prevent  the  instrument  so  executed  from 
becoming  a  valid  execution  of  the  power  as 
soon  as  the  contingency  happens?    I  speak 
of  general  powers  only,  and  such  as  affect 
equitable   estates.      At  common  law  the 
principle  which  made  contingent  remain- 
ders inalienable  might  well  extend  to  pro- 
hibit the  exercise  of  a  contingent  power 
over  the  legal  ownership.     But  in  equity 
this  rule  never  prevailed,  and  if  a  right  to 
declare  a  trust  for  his  own  benefit  be  given 
to  the  survivor  of  two  persons,  it  would 
seem  t^at  either  might,  before  the  contin- 
gency is  ascertained,  exercise  this  possible 
right  subject  to  the  contingency;  and  that 
the  appointment  of  the  person  who  proved  to 
be  the  survivor  would  take  effect  as  soon 
as  the  contingency  was  determined. 

With  respect  to  authority  upon  this  sub- 
ject, there  is  very  little  to  be  found.  There 
are  cases  which  decide  that  powers  which 
are  given  for  the  benefit  of  special  objects, 
and  are  therefore  in  the  nature  of  a  trusty 
or  which  are  given  to  trustees  to  be  used  as 
sound  discretion  may  dictate,  at  a  particular 
period,  must  not  be  exercised  by  anticipa- 
tion. But  cases  of  this  nature  are  wholly 
inapplicable  to  the  presenti  because  they 
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proceed  upon  an  obligation  of  dnty  whidi 
does  not  control  the  exercise  of  an  nn- 
oonditional  right  of  ownership. 

Cases  where  the  time  for  ^e  exercise 
ci  the  power  is  expressly  defined  are  also 
inapplicaUe.  The  decision  of  Lord  Thur- 
low  in  the  case  of  MacAdam  v.  Logan  (!)  and 
other  cases  of  the  same  description  is  not 
disputed;  and  the  dictmn  attributed  to  Lord 
£llenborough  in  Doe  v.  TomktMon  (2)  may 
be  admitted  to  be  correct  if  it  be  considered 
with  reference  to  the  then  existing  state  of 
the  law,  and  confined  to  a  power  of  i^point- 
ing  a  nse  and  not  a  trust 

Li  the  last  edition  of  Lord  Si  Leonards^ 
work  on  Powers^  published  in  1861,  there 
k  found  in  page  124  the  following  passage : 
""It  seems  that  undor  the  1  Vict  c.  26.  a 
general  power  by  will  to  the  surviyor  of 
two  persons  may  be  executed  at  any  time 
by  the  will  of  the  actual  survivor.  K  this 
be  so  it  alters  the  previous  law."  But  I  do 
not  find  that  the  previous  law  is  anywhere 
explained  or  stated,  except  by  a  passage  in 
page  269:  ''There  is  a  distinction  where 
the  power  is  given  to  a  designated  person 
to  be  executed  upon  a  contingency,  and 
a  power  given  to  a  contingent  person, 
if  we  may  use  the  expression;"  and  for 
tins  the  case  of  Doe  v.  Tomkinson  is  cited. 
At  the  same  time,  it  seems  to  have  been 
assumed  that  as  an  use  limited  to  the 
survivor  of  two  persons  could  not  as  the 
law  formerly  stood  be  aliened  until  after 
the  surviTorship,  so  the  power  to  declare 
an  use  given  to  the  survivor  of  two  persons 
could  not  be  exercised  except  by  the  actual 
survivor. 

li^  therefore,  it  was  necesrary  to  decide 
the  question  in  the  present  case,  I  should  be 
of  opinion  that  a  general  power  of  appoint- 
nent  over  an  equitable  estate  given  to  the 
survivor  <^  two  persons  to  be  executed  by 
deed  or  will  could  be  well  exercised  by  a 
will  made  during  the  liyes  of  both  the  per- 
sons by  that  individual  who  afterwards 
proved  to  be  the  survivor. 

But  in  the  present  case,  if  the  validity  of 
audi  an  appointment  were  conceded  to  the 
respondents,  yet,  as  in  the  will  of  ACrs.  Nichol 
^  power  is  not  referred  to,  and  there  is 
no  specific  gift  of  the  property  vduch  is  the 
subject  of  it^  the  general  devise  made  by 

{!)  8  Bro.  C.C.  810. 
(2)  2  M.  &  S.  166. 


that  will  would  not  be  a  good  execution  of 
the  power  without  the  aid  of  the  present 
Statute  of  Wills ;  and  if  the  will  be  entitled 
to  the  benefit  of  t^t  statute,  it  may  be 
a  good  execution  of  the  power  even  if  the 
law  be  taken  to  be  that  ^ere  cannot  be  a 
valid  exercise  of  the  power  either  at  law 
or  in  equity,  unless  made  after  the  contin- 
gency^ happens,  by  the  person  who  is  the 
survivor.  The  objection  of  the  app^lants 
is  founded  on  the  8th  section  of  the  statute, 
and  may  be  thus  stated:  The  statute  can- 
not be  ^>plied  to  render  valid  any  devise 
contained  in  the  will  of  a  married  woman 
which  would  not  have  been  valid  before 
the  act  But  the  will  of  Mai^garetta 
Nichol,  if  made  before  the  statute,  would  not 
have  been  valid  as  an  appointment  of  the 
estate  in  question;  therefore,  say  the  appel- 
lants, the  Court  cannot  apply  to  this  will 
the  beneficial  principles  and  rules  of  con- 
struction which  are  introduced  by  the  24th 
and  27  th  sections  of  the  act,  and  which  are 
necessary  to  render  the  will  a  valid  appoint- 
ment In  other  words,  the  plaintifis  contend 
that  the  application  to  this  will  of  the  24th 
section  of  the  statute,  thereby  giving  a  sub- 
sequent date  to  the  will,  is  to  confer  a  tes- 
tamentary capacity  which  would  not  other- 
wise exist;  and  that  this  is  forbidden  by 
the  8th  section.  They  insist  that  if  by 
Implying  the  statute  you  make  the  wiU  of 
a  feme  covert  include  that  which  but  for 
the  statute  it  would  not,  you  enlarge  her 
capacity  and  make  her  will  valid  as  to  pro- 
perty of  which,  without  the  statute,  it  would 
not  be  a  valid  disposition. 

It  is  obvious  that  the  result  of  this  rea- 
soning would  exclude  all  wills  of  married 
women  from  the  benefit  of  the  provisions 
of  the  act,  wherever  by  virtue  of  its  enact- 
ment such  wiUs  would  receive  a  more 
extended  operation.  Such  could  hardly 
have  been  the  intention  of  the  legislature; 
we  may,  perhaps,  ascertain  the  meaning  of 
the  8th  section  by  adverting  to  the  state 
of  the  law  at  the  time  of  the  introduction 
of  the  act,  and  observing  the  manner  in 
which  the  act  is  construed.  By  the  law,  as 
it  stood  at  the  time  when  the  act  was  passed, 
an  infant  might  make  a  valid  will  of  per- 
sonal estate,  but  married  women  had  no 
testamentary  capacity  except  by  virtue  of 
a  delegated  authority.  By  means  of  a  power 
or  under  a  trust,  as  in  case  of  separate 
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estate,  a  mamed  woman  mi^t,  by  a  writ- 
ing in  the  nature  of  a  will,  dispose  of  real 
or  personal  estate,  and  with  the  licence  and 
consent  of  her  husband  she  mi^t  make  a 
will,  properly  so  called,  of  personal  property. 
It  was  the  intention  of  the  legislature  by 
the  new  statute  to  render  infants  absolutely 
incapable  of  making  a  will;  but  it  has,  I 
think,  preserved  the  testamentary  status  of 
married  women  equally  as  it  stood  under 
the  existing  law.  Therefore,  a  married 
woman's  devise  of  real  estate  must  still  be 
made  by  means  of  a  trust  or  power  created, 
for  the  purpose ;  and  her  capacity  to  bequeath 
personal  estate  must  still  be  derived  from 
the  licence  and  authority  of  her  husband. 
A  distinction  exists  between  the  testamen- 
tary power  of  a  feme  covert  and  the  effect 
and  operation  of  her  testamentary  appoint- 
ment. No  greater  testamentary  power  is 
to  be  obtained  from  the  act  than  would 
otherwise  have  existed.  But  an  effect  and 
operation  may  be  given  under  the  statute 
to  a  testamentaiy  instrument  executed  by  a 
muried  woman,  which  may  make  that  instru- 
ment a  valid  exercise  of  an  existing  testa- 
mentary power  which,  before  the  statute,  it 
would  not  have  been  held  to  be.  But  to 
render  the  will  of  Maigaretta,  made  in  1 838, 
a  valid  appointment  by  way  of  devise  of 
the  estates  in  question  under  the  statute,  it 
is  still  necessaiy  that  Maigaretta  should 
have  had  at  the  time  of  her  decease  fiiU 
power  and  right  to  make  such  a  testamen- 
tary appointment  without  the  aid  of  the 
statute.  This  she  undoubtedly  had,  and 
her  will  by  being  made  to  speak  at  the  time 
of  her  death  still  depends  for  its  operation 
on  the  extent  of  her  then  existing  testamen- 
tary authority. 

It  seems  to  me,  therefore,  that  the  mean- 
ing of  the  8th  section  may  be  correctly 
given  by  this  paraphrase.  No  married 
woman  shall  acquire  under  this  statute  any 
greater  testamentary  right  or  power  than 
married  women  are  now  capable  of  possess- 
ing by  the  existing  law.  In  short,  the  legal 
testamentary  status  of  a  feme  covert  is  to 
remain  the  same.  And  this  is  confirmed 
by  observing  the  manner  of  the  construction 
of  the  act 

First,  the  word  "will"  is  made  to  include 
appointments  by  will,  or  by  writing  in  the 
nature  of  a  wUl,  in  exercise  of  a  power; 
and,  next,  the  Srd  section  is  so  worded  as 


to  give  the  most  extensive  testamentary 
power  to  every  person,  which  word  would 
include  infants  and  married  women,  and 
render  them  as  competent  as  any  other  per- 
sons but  for  the  effect  of  the  7th  and  8th 
sections.  By  the  7th  section  the  in&nt  is 
absolutely  disqualified;  and  by  the  8th  sec- 
tion the  legal  position  of  the  feme  covert  is 
made  to  remain  as  before.  Personally  she 
acquires  no  enlarged  capacity  from  the  sta- 
tute, although  her  testamentaiy  instrument 
or  will  when  made  may  have  the  benefit 
of  more  liberal  rules  of  interpretatioiL  But 
the  appointment  and  the  will  are  still  to 
be  confined  within  the  limits  of  the  autho- 
rity of  the  maker  existing  at  the  time  d 
the  death.  It  is  not,  however,  necessary 
that  the  authority  should  exist  at  the  time 
of  the  execution  of  the  instrument,  if  it  be 
afterwards  acquired,  and  be  subsisting  at  the 
time  of  the  death  of  the  testatrix.  Such 
appears  to  me  to  be  the  meaning  of  the 
language  of  the  act,  and  to  have  been  the 
intention  and  policy  of  the  law. 

Subject,  therefore,  to  the  objection  which 
remains  to  be  considered,  I  have  no  diffi- 
culty in  holding  that  by  virtue  of  the  24ih 
section  the  will  of  Margaretta  is  to  be  read 
and  applied  as  if  it  had  been  executed  imme- 
diately before  her  decease;  and  that,  under 
the  27th  section,  the  general  devise  con- 
tained in  the  will  so  executed  is  a  good 
execution  of  the  power  of  appointment 
given  to  the  survivor.  But  it  is  said  that 
an  intention  contrary  to  each  of  these  con- 
clusions appears  by  the  will,  and  tiierefore 
that  neither  section  is  applicable.  The  sign 
of  this  intention  is  said  to  be  the  fact 
that  David  the  brother  takes  an  estate 
for  life  under  the  general  devise ;  but  how 
can  that  fietct  or  the  subsequent  death  of 
David  be  taken  to  prohibit  the  will  from 
speaking  at  the  time  of  the  death  of  the 
testatrix  9  Might  it  not  have  been  simply 
re-executed  after  the  death  of  David  f  and 
would  the  devise  to  David,  which  had  lapsed 
by  his  death,  have  interfered  with  the  oper- 
ation of  the  testamentary  instrument  when 
so  re-executed  9  There  is  nothing  to  prevent 
the  will  from  taking  effect  at  the  de^,  and 
being  considered  as  if  it  had  been  then 
again  executed.  We  must,  therefore,  take 
the  general  devise  as  contained  in  the  will, 
as  if  it  was  re-executed  after  the  death  of 
Da^d>  '^^  ^  ^^  be  so,  is  there  anything 
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to  prevent  the  will  from  operating  as  if  the 
appointment  to  David  had  never  been  con- 
tained in  it  t 

To  prevent  the  application  of  the  24ih 
section  an  intention  must  be  shewn  ex- 
dnding  that  effect  which  is  given  to  the 
will  by  the  statute,  namely,  a  continuing 
operation  during  the  subsequent  life  of  the 
testatrix;  and  to  exclude  the  operation  of 
the  27th  secticm  you  must  take  the  will  as 
having  been  executed  immediately  before 
the  death,  and  shew  on  the  face  of  it 
an  intention  sufficient  to  deprive  the 
general  devise  of  the  effect  given  to  it  by 
&e  statute,  namely,  that  of  being  a  valid 
execution  of  any  general  power  of  appoint- 
ment which,  at  &e  time  of  his  decease, 
mi^t  have  been  exercised  by  the  testator. 
The  statute  must  apply,  unless  the  conclu- 
sions of  the  24th  and  27th  sections  are  on 
the  face  of  the  will  clearly  repelled.  I 
must,  therefore,  affirm  the  decree  of  the 
vice  Chancellor,  and,  as  a  necessary  conse- 
quence, I  must  dismiss  this  petition  of 
rdiearing,  with  costs. 


BABNES  V.  ROBINSON. 


Stuabt,  V.G 
Jan.  2a 

Baron  and  Feme — Wi/e^s  Equity  to  a 
Settlement  out  of  Real  Estate  as  against  the 
Assignees  in  Insolvency  of  her  Husband — 
BiU  by  Wife. 

A  wifej  suing  in  fbrmA  pauperis  without 
a  next  friend^  held  to  be  entitled  as  against 
the  assignees  in  insolvency  of  her  husband 
to  a  setdement  for  her  separate  use  for  life 
of  the  rents  of  real  property,  the  legal  estate 
in  which  was  vested  in  trustees  for  her  benefit 
for  life. 

This  was  a  suit  by  a  married  woman, 
Bcdng  in  formd  pauperis,  without  a  next 
friend  (1),  against  the  assignees  in  insol- 
vency of  her  husband,  for  the  purpose  of 
obtaming  a  settlement  for  her  separate  use 
for  life  (^  the  rents  of  real  estate  vested  in 
trustees  for  her  benefit  for  life. 

Sarah  Read,  by  will,  dated  in  Novem- 
ber 1849,  gave  all  her  real  estate  to  trustees 
upon  trust  to  pay  the  rents  of  certain 
houses  in  Nottingham  to  her  daughter,  the 

(1)  Vide  Re  Bamei,  81  Law  J.  Rep.  (n.s.) 
ClmB£,i5tk 


plaintiff,  Elizabeth  Barnes,  for  life,  and  after 
the  plaintiff's  death,  the  testatrix  gave  such 
real  estate  for  the  benefit  of  the  cUldren  or 
descendants  of  the  children  of  the  plaintiff. 

The  testatrix  died  in  June  1852. 

In  December  1859,  the  plaintiff's  hus- 
band, Thomas  Barnes,  petitioned  the  Court 
for  the  Relief  of  Insolvent  Debtors  for  pro- 
tection from  process,  and  the  defendants 
Waller  and  White  were  appointed  official 
and  creditors'  assignees  respectively. 

The  bill  alleged  that  Bmies  was  now  a 
labourer,  and  that  his  earnings  were  not 
sufficient  to  maintain  his  wife,  and  that  he 
did  not  maintain  her.  No  settlement  had 
been  made  upon  the  plaintiff  upon  her 
marriage,  and  she  was  now  living  with  her 
daughters,  who  were  themselves  in  a  state 
of  great  poverty. 

The  bill  prayed  for  an  account  against 
Robinson  and  Watts,  the  trustees  of  the 
testatrix,  of  the  rents  of  her  real  estate, 
and  for  a  declaration  "that  the  plaintiff 
was  entitled  to  the  sum  so  found  due  frt)m 
the  defendants  Robinson  and  Watts  as  last 
aforesaid,  and  to  the  rents  and  profits  of 
the  said  hereditaments  and  premises  which 
should  accrue  due  during  her  life  for  her 
separate  use,  and  that  the  defendants 
Robinson  and  Watts  might  be  decreed  to 
pay  the  same  to  the  plaintiff  upon  her  sole 
receipt,  or  else  that  a  proper  settlement  or 
provision  might  be  made  for  the  plaintiff 
out  of  the  same." 

The  income  of  the  property  was  35^.  per 
annum. 

Mr,  Greene  and  Mr.  F.  C,  J.  Millar, 
for  the  plaintiff,  relied  on  Bosvily.  Brander 
(2)  and  Sturgis  v.  Cfhampneys  (3). 

Mr.  Shee,  for  the  trustees. 

Mr.  Bevir,  for  the  assignees  in  insolvency 
of  Thomas  Barnes. — If  the  property  in 
question  had  been  personalty,  the  assignees 
could  not  have  resisted  the  wife's  equity  to 
a  settlement  thereout  The  property  here, 
however,  was  realty,  and  the  wife  could  not 
come  as  plaintiff  and  ask  for  a  settlement 
The  circumstance  of  Uie  wife  being  plaintiff 
made  the  present  case  distinguishable  from 
Sturgis  v.  Champneys,  where  the  wife  was 
a  d^endant  and  resisted  a  claim  by  the 
assignees  in  insolvency  of  her  husbuid  to 

(2)  1  P.  Wms.  468. 

(8)  5  MyL  &  Cr.  97;  s.  c.  9  Law  J.  Rep.  (N.s.) 
Chano.  10. 
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real  estate  to  which  she  was  entitled  for 
life,  and  the  legal  estate  in  which  was 
vested  in  mortgagees. 

Stuart,  V.C. — ^I  think  there  is  no  doubt 
about  the  equity  of  the  wife  to  a  settlement 
in  this  case.  If  the  assignees  had  been 
plaintiffs,  it  is  clear  that  the  wife  would 
have  been  considered  to  be  entitled,  but  it 
is  said  that  as  the  property  here  is  realty, 
the  wife  cannot  succeed  unless  the  plaintiffs 
are  persons  claiming  in  right  of  the  hus- 
band. 

In  all  cases  of  personal  property,  the  wife 
may,  as  plaintiff,  assert  her  right  to  a  set- 
tlement in  the  same  manner  as  if  those 
claiming  in  right  of  her  husband  had  been 
plainti&  That  being  so  in  regard  to  per- 
sonalty, the  same  principle  must  be  applied 
to  real  estate.  It  would  be  ridiculous  to 
say  that  a  starving  wife  can  only  be  relieved 
if  other  people  come  to  the  Court  to  obtain 
possession  of  her  property. 

I  think  the  phuntiff  has  a  right  to  nudn- 
tain  this  suit,  and  that  her  right  to  a  settle- 
ment for  her  separate  use  for  life  of  the 
whole  of  the  income  of  the  property  in 
question  cannot  be  denied. 


PBATT  V.  BULL. 


Westbury,  L.C. 
Jan.  12,  23. 

Jvdgment — Charge  on  Land — Order  of 
Court  of  Probate  directing  Payment  of  a 
Sum  of  Money— \  dc  2  Vict,  e.  110.— 20  <fe 
21  Vict.  e.  71.  8,  25. 

An  order  of  the  Court  of  Probate  direct- 
ing the  payment  of  a  sum  of  money  does  not 
by  being  registered  with  the  senior  Master  of 
the  Court  of  Common  PUas  at  Westminster 
constitute  a  valid  charge  on  land. 

This  was  an  appeal  from  a  decision  of 
Stuart,  y.C,  allowing  a  demurrer  to  the 
plaintiff's  bill,  reported  ante^  p.  21. 

Mr.  Matins,  Mr.  H.  Matthews  (of  the 
common  law  bar)  and  Mr.  Biltan  appeared 
for  the  appellant 

Mr.  Bacon  and  Mr.  Hardy,  for  the 
respondent 

The  Lord  Chancellob  (Jan.  23). — By 
the  act  of  the  1  <fe  2  Vict  c.  110.  the  legis- 


lature has  given  to  every  judgment  and 
decree  of  the  superior  Courts  at  Westmin- 
ster, both  at  law  and  in  equity,  a  very 
peculiar  effect  and  operation.  The  judg- 
ment or  decree  is  to  operate  as  a  charge 
upon  the  estate  and  interest  of  the  debtor 
in  any  lands,  tenements  or  hereditaments, 
and  the  creditor,  at  the  end  of  the  year,  is 
to  have  the  same  remedies  in  a  Court  of 
equity  against  the  hereditaments  so  charged 
as  he  would  be  entitled  to  if  the  judgment 
debtor  had,  by  writing  under  his  hand, 
agreed  to  charge  his  estate  with  the  amount 
of  such  judgment  debt  and  interest  thereon. 
This  enactment  gives  to  the  creditor,  in 
respect  of  his  judgment^  the  character  and 
right  of  an  incumbrancer  by  contract  on 
any  interest  which  the  debtor  may  have  in 
real  estate.  The  object  of  the  enactment 
was  to  enable  the  judgment  creditor  to 
attach  and  realize,  by  a  suit  in  equity, 
such  estates  and  interests  of  his  debtor  at 
could  not  be  extended  under  a  writ  of  elegit. 
It  gives  a  new  right  to  the  judgment  cre- 
ditor to  be  prosecuted  by  a  new  suit  in  a 
Court  of  equity;  but  the  chaige  and  the 
right  of  suit  to  enforce  it  cannot  be  called, 
with  any  propriety  of  language,  part  of  the 
powers  of  the  Court  by  wMdi  the  judg- 
ment or  decree  was  made  for  enforcing  audi 
decree  or  judgment  If  it  be  so  called, 
then  a  suit  in  equity,  to  have  the  benefit 
of  a  charge  created  by  a  judgment  of  the 
Court  of  Queen's  Bench,  becomes  part  of 
the  process,  jurisdiction  and  authority  of 
the  last-mentioned  Court  Nor  can  the 
new  suit  that  may  be  brought  on  the  decree 
be  denominated  part  of  Uie  power,  juris- 
diction or  authority  of  the  Court  of  equity 
for  enforcing  that  decree,  which  words  are 
the  appropriate  language  for  denoting  the 
means  which  the  Court  has  of  giving  effect 
to  its  decree,  namely,  process  of  execution 
of  various  kinds. 

By  the  25th  section  of  the  Court  of  Pro- 
bate Act,  20  &  21  Vict.  c.  71,  it  is  enacted 
that  "the  Court  of  Probate  shaU  have  the 
like  powers,  jurisdicticm  and  authority  for 
enforcing  all  orders,  decrees  and  judgments 
made  or  given  by  t^t  Court  as  are  by  law 
vested  in  the  Hi^  Court  of  Chancery." 
The  question  in  this  case  is,  whether  under 
and  by  virtue  of  this  25th  section  a  judg- 
ment or  order  of  the  Court  of  Probate  for 
the  payment  of  money  is  attended  with  the 
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same  ri^ts  and  consequences  of  creating  a 
chaige  upon  the  interest  in  land  of  ike 
person  against  whom  it  is  made,  as  are  by 
the  statute  of  the  1  i&  2  Vict  c.  110.  given 
and  attach  to  judgments  and  decrees  of  the 
superior  Courts  of  law  and  equity  at  West- 
minster existing  at  the  time  of  the  passing 
of  that  statute.  I  am  of  opinion,  for  the 
reasons  already  stated,  that  the  charge  and 
right  of  suit  in  equity  given  by  that  statute 
to  the  persons  who  obtain  decrees  of  the 
High  Court  of  Chancery  cannot  in  any 
sense  be  treated  as  part  of  the  powers,  juris- 
diction and  authority  of  the  Court  of  Chan- 
ceiy  for  enforcing  its  decrees;  and  that 
these  words  in  Uie  25th  section  of  the 
Court  of  Probate  Act  denote  only  the  ordi- 
nary powers  of  enforcing  decrees  by  writs 
of  execution  and  process  in  contempt;  and 
therefore  I  affirm  the  order  which  has 
been  made,  and  dismiss  the  appeal  with 
costs. 


Lords 
Nov, 


Justices.  J 
V.  14.       S 


Ex  parte  habdikg,  in  re 

THE  PLUMSTEAD,  WOOL- 
WICH AND  CHARLTON 
WATER  COMPANY. 


Jov^t-Stoek  Company  —  Winding-up 
Cov^Muy  registered  as  a  Company  with 
lAvUted  LiabHity  —  Official  Manager — 
Costs. 

A  company  unUy  in  1852,  registered  as 
one  of  unlimited  liability  ,  under  the  act,  7  <l&  8 
VieL  c  110.  After  the  passing  of  the  act 
of  1856  J19  <fe  20  Vict.  c.  47.)  it  utas  re- 
rtgisterea  cu  one  of  limited  liabiUty,  In 
1858  one  of  the  Vice  Chancellors  made  an 
order  for  winding  up  the  company,  and 
appovfUed  Mr,  R.  P.  H,  official  manager, 
who  proceeded  in  the  winding-up.  On  appeal 
to  the  Lords  Justices,  their  Lordships  dis- 
charged the  order  for  winding-up,  and  sub- 
sequently one  of  the  Commissioners  in  Bank- 
ruptcy made  an  order  for  winding  up,  and 
appointed  an  official  liquidator.^  R.  P.  H. 
paid  over  all  the  assets  in  his  hands  to  such 
official  liquidator,  and  presented  a  petition 
to  the  Commissioner  for  payment  of  his  costs 
and  expenses  cu  official  manager  out  of  the 
estate  of  the  company^  hut  the  petition  was 
dismissed  on  the  ground  that  there  was  no 
jurisdiction  to  make  the  order;  and,  on 
Niw  Ssmus,  32.— OHAV0. 


appeal,  the  order  of  the  Commissioner  was 
affirmed,  but  without  costs. 

This  was  an  appeal,  presented  by  Mr. 
Robert  Palmer  Harding,  against  an  order 
made  by  Mr.  Commissioner  Goulbum. 
The  petitioner  had  been  appointed  official 
manager  of  the  above-named  company  by 
Vice  Chancellor  Kindersley,  and  bdfore  the 
Commissioner  he  prayed  tiiat  he  might  be 
paid  out  of  the  estate  of  the  company  his 
costs  and  expenses  incurred  by  him  as 
official  manager.  The  facts  of  the  case, 
which  are  a  little  complicated,  were  stated 
in  the  petition  as  follows :  that  the  com- 
pany was,  on  the  14th  of  October  1852, 
registered  as  a  joint-stock  company  under 
the  provisions  of  the  act,  7  &  8  Vict.  c.  110; 
that  upon  the  passing  of  the  Joint-Stock 
Companies  Act,  1856,  the  19  (&  20  Vict 
c  47,  it  was  re-registered  on  the  5th  of 
November  1856  as  a  company  with  limited 
liability,  and  continued  to  cany  on  its 
business  with  no  other  alteration  until  the 
montii  of  November  1858;  that  by  the 
60th  section  of  the  act,  19  4fe20Vict  c.  47, 
"the  Court''  is  defined  to  mean  for  the 
purpose  of  winding  up  companies,  the 
Court  of  Bankruptcy  in  the  case  of  limited 
companies  and  the  Court  of  Chancery  in 
the  case  of  unlimited  companies;  Uiat 
Vice  Chancellor  Kindersley  considering  that 
the  Court  of  Chancery  had  jurisdiction  so 
to  order,  although  the  company  was  regis- 
tered as  a  limited  company,  dii^cted  on  the 
19th  of  November  1858  that  the  company 
should  be  wound  up  in  Chanceiy,  and  ac- 
cordingly, on  the  2nd  of  December  following, 
he  appointed  Mr.  Robert  Palmer  Harding 
official  manager ;  that  Mr.  Harding,  in  con- 
ducting the  winding-up,  obtained  ^e  sanc- 
tion of  the  Court  to  file  a  bill  against  Mr. 
Lewis  Davis,  and  on  the  3rd  of  February 
1860  he  exhibited  his  bill  against  that 
gentleman  in  the  Court  of  the  Master  of 
ihe  RoUs ;  that  on  the  hearing  of  the  cause 
an  objection  was  taken,  on  behalf  of  the 
defendant,  that  the  order  of  Vice  Chancellor 
Kindersley  of  the  19th  of  November  1858 
for  the  winding  up  the  company  was  null 
and  void,  as  the  Court  of  Chanceiy  had  no 
jurisdiction  in  the  case  of  an  unlimited 
company  by  reason  of  section  60.  of  the 
act,  19  &  20  Vict  c  47,  and  that  therefore 
the  appointment  of  Mr.  Harding  as  official 
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manager  was  also  yoid,  and  that  he  had  no 
interest  in  the  matter  sufficient  to  maintain 
his  suit ;  that  the  Master  of  the  Rolls  con- 
sidered the  objection  valid,  and  thereupon 
dismissed  the  bill,  without  costs ;  that  on 
appeal  to  the  Lords  Justices,  which  was 
heard  witK  an  application  by  some  of  the 
contributories  of  Uie  company  to  discharge 
the  order  for  winding-up  of  the  19th  of 
November  1858,  their  Lordships  affirmed 
the  order  of  the  Master  of  the  RoUs,  and 
discharged  the  order  of  the  Vice  Chancellor 
(1);  that  thereupon  a  petition  to  wind  up 
the  company  was  presented  in  bankruptcy, 
and  an  order  was  made  accordingly,  and 
an  official  liquidator  was  appointed,  to 
whom  Mr.  Harding  handed  over  all  the 
assets  in  his  hands,  making  no  deduction 
therefrom  for  the  costs  and  expenses  in 
conducting  the  winding-up;  tiiat  soon 
afterwards  he  presented  a  petition  to 
the  Court  of  Bankruptcy  for  payment  out 
of  the  estate  of  the  company  (which  was 
ample),  of  all  his  costs  of  the  winding-up 
under  the  order  of  the  19th  of  November 
1858,  the  costs  of  the  suit  against  Mr. 
Davis  and  his  (the  petitioner's)  own  fees, 
amounting  altogether  to  the  sum  of  600^. ; 
that  the  petition  was  heard  before  Mr. 
Commissioner  Goulbum,  who,  considering 
that  he  had  no'  jurisdiction  to  make  the 
order,  dismissed  it.  Under  this  state  of 
drcumstanoes,  Mr.  Harding  appealed. 

The  appeal  was  commenced  in  the  month 
of  June  1862;  and  on  a  question  of  juris- 
diction being  raised,  their  Lordships  oixlered 
it  to  stand  over  until  after  the  passing  of 
the  act  of  1862,  then  in  its  passage  through 
parliament  (2),  and  the  appeal  now  came 
on  for  hearing. 

Mr,  Olasse  and  Mr,  Roxburgh,  for  the 
appellant^  argued  that  the  Court  had  juris- 
diction to  order  pa3nnent  of  all  costs  pro- 
perly incurred,  as  was  plainly  manifest  from 
the  fair  purport  of  the  following  enact- 
ments: 

(1)  See  2  De  Oex,  F.  &  J.  20 ;  8.c.  29  Law  J. 
Rep.  (n.s.)  Cbanc.  741. 

(2)  It  was  arranged  that  a  dauae  should  be  in- 
■eited,  if  thought  desirable,  to  give  the  Court 
jurisdictioii  in  this  and  such  Uke  cases.  A  clause 
was  inserted  in  the  bill  by  the  Solicitor  General, 
which  passed  the  House  of  Commons,  but  was  re- 
jected m  the  House  of  Lords— The  Companies 
Act,  1862,  (26  k  26  Vict.  c.  89). 


Sectiotis  59,  83.  and  103.  of  the  Wtnd- 
ing-up  Act,  1848,    11    &  U  Viet. 
C.45. 
Sections  74,  86.  and  87.  of  the  Joint- 
Stock  Companies  Act,  1856,  19<£r20 
Vict,  c.  47. 
Section  11.  of  the  Joint- Stock  Banking 
Companies  Act,  1858,  21  <i:  22  Vict. 
c.  60. 
Mr,  Daniel  and  Mr, ./  essel,  for  the  official 
liquidator,  opposed  the  petition,  though 
they  admitted  that  the  claim  of  Mr.  Harding 
was  perfectly  just     He  had  parted  wi^ 
the  money  in  his  hands,  and  the  Court  now 
had  no  jurisdiction  to  make  the  order  asked 
for,  so  tiiat  his  case  was  a  most  imfortunate 
one.     The  Court  of  Chancery,  under  the 
events    that    had   happened,    never   had 
authority  to  order  the  winding  up  of  the 
company,  and  consequently  the  appoint- 
ment of  Mr.  Harding  to  the  office  of  official 
manager  was  wholly  void.  All  the  proceed- 
ings of  that  gentleman  in  the  performance 
of  that  office  were  therefore  equally  void, 
and  any  charge  upon  the  estate  for  those 
proceedings  could  not  be  made  to  the  detri- 
ment of  creditors  who  were  the  only  legi- 
timate claimants  thereupon.     His  position 
was  simply  that  of  a  trustee  whose  supposed 
cestui  que  trust  had  been  proved  to  have 
no  interest  or  title  whatever  in  or  to  the 
trust  estate. 

Mr,  Glasse  was  heard  in  reply. 

Lord  Justice  Knight  Bbucb. — In  my 
opinion  it  would  have  been  desirable  if  the 
legislature  had  interfered  in  the  matter, 
but  it  has  not  thought  fit  to  do  so.  This 
Court  has  made  a  decision  affinmng  a  deci- 
sion of  his  Honour  the  Master  of  the  Rolls, 
and  that  decision  must  be  assumed  to  be 
correct  Mr.  Harding  has  throughout 
these  proceedings  manifested  the  best  in- 
tentions, but  he  has  acted  without  the  re- 
quisite legal  authority.  There  has  been  a 
mistake  of  Hie  law;  and  as  that  is  so,  and 
as  the  present  question  is  one  of  Mr.  Hard- 
ing's remuneration  and  the  payment  to 
him  of  the  costs  of  a  suit  and  of  the  other 
proceedings  taken  whilst  he  was  acting  in 
the  character  of  official  manager,  I  feel,  and 
so  does  my  learned  Brother,  that  we  are 
unable  to  interfere  to  do  that  which,  upon 
all  other  grounds,  we  should  be  most  de- 
sirous to  do. 
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LoBD  Jusncs  TuRKKB. — I  regret  much 
that  I  am  compelled  to  come  to  the  same 
concluflion,  but  I  think  it  is  quite  impossi- 
He  that  this  Court  can  accede  to  the  prayer 
of  this  petition.  It  is  deeply  to  be  regretted 
that  Mr.  Harding  has  been  employed,  and 
most  diligently  employed,  under  an  order 
of  this  Court  whidi,  as  it  turns  out,  this 
Court  had  no  jurisdiction  to  make ;  for  the 
judgment  of  this  Court  has  most  clearly 
e8tiU>lished  that  there  was  no  jurisdiction 
to  make  the  winding-up  order  in  November 
1858.  It  is  impossible  to  construe  the 
Winding-up  Acts  in  &your  of  a  person  who 
is  called  the  <' official  manager,"  but  who 
in  truth  never  did  fill  that  character  at  alL 
I  repeat  that  it  is  with  great  regret  that  I 
can  find  no  ground  whatever  for  granting 
the  prayer  of  this  petition. 


Stuakt,  V.C. 
Jan.  12. 


SWEET  V.  MEBEDXTH. 


Practice  —  Vendor  and  Purchaser  — 
Motion  to  rescind  Contract  after  Decree  for 
Specific  Performance  —  Reference  to  Judge 
at  Chambers  to  assess  Damages. 

Wkerey  after  a  decree  against  a  pur- 
chaser for  specific  performance^  he  made 
default  in  pa^yment  of  the  purchase-money^ 
tie  Court,  upon  the  application  of  the  ven- 
dor, rescinded  the  contract  and  stayed  aU 
further  proceedings  in  the  causCy  except  as  to 
any  application  which  might  be  made  by  the 
vendor  to  assess  the  damages  incurred  hg  him 
in  consequence  of  the  breach  of  the  contract. 

This  suit  was  instituted,  by  the  Rev. 
Charles  Baxter  Sweet,  clerk,  the  owner  of 
the  advowBon  of  a  rectory,  against  a  pur^ 
chaser,  to  enforce  the  specific  performance 
of  a  contract  ioit  the  sale  of  the  advowson 
for  5,500/. 

n^  cause  came  on  for  hearing  in  March 
1862,  when  it  was  dechured  that  the  plain- 
tiff was  entitled  to  a  decree  for  specific 
perfOTmance  of  the  contract  (1) ;  and  the 
defendant  was  directed  to  pay  the  purchase- 
money  upon  the  execution  of  the  convey- 
ance by  Uie  plaintifiEl 

In  consequence  of  the  death  of  Charles 
R  Sweet,  the  suit  was  revived  by  an  order 

(1)  Vide  81  Law  J.  Bep.  (ic.8.)  Ghanc.  817. 


of  revivor  of  the  1 6th  of  April  1 862,  by  the 
present  plaintiffs,  Geoige  Sweet  and  William 
Foot  Sweet 

The  conveyance  had  been  duly  executed 
by  the  conveying  parties,  but  the  defendant 
had  failed  to  pay  the  purchase-money,  and 
on  the  9th  of  August  1862  an'  order  was 
made  for  payment  of  the  purchase-money 
by  the  defendant  on  the  18th  of  August 
1862,  or  within  seven  days  after  service  of 
the  order  upon  him.  The  purchase-money 
being  still  unpaid,  an  attachment  was,  on 
the  22nd  of  August  1862,  issued  against 
the  defendant,  who,  it  was  stated,  had  gone 
to  Ireland  to  avoid  process. 

Mr.  KardakCy  on  behalf  of  the  plaintiffs, 
moved  for  an  order  to  rescind  the  contract 
and  to  stay  all  proceedings  in  the  cause, 
and  for  payment  of  the  costs  of  this  appli- 
cation by  the  defendant.  He  referred  to 
Foligno  v.  Martin  (2). 

Stuaet,  V.C.  said,  that  on  the  authority 
of  that  case,  the  order  asked  for  might  be 
made. 

Mr.  KarslaJce  asked  that  the  plaintiffs 
might  have  liberty  to  apply  to  assess  the 
damages  which  they  had  incurred  in  conse- 
quence of  the  defendant's  breach  of  the 
contract. 

Stuabt,  V.C.  said  the  plaintiffs  might 
have  an  order  to  this  effect  also. 

The  order  made  was  as  follows :  — 
''Upon  motion  this  day  made,  ifec,  this 
Court  doth  order  that  the  contract  men- 
tioned in  the  pleadings  of  the  first- 
mentioned  cause,  and  set  forth  in  the 
third,  sixth  and  seventh  paragraphs  to  the 
plaintiff's  bUl  therein,  be  rescinded,  and 
that  aU  further  proceedings  in  this  cause  be 
stayed,  except  as  to  any  application  which 
may  be  made  to  this  Court  to  award  and 
assess  the  damages  which  the  plaintiffs  G^rge 
Sweet  and  WiUiam  Foot  Sweet,  clerk,  have 
sustained  by  reason  or  in  consequence  of 
the  breach  of  the  said  contract;  and  it  is 
ordered  that  the  defendant  Robert  Fitz- 
gerald Meredith  do  pay  unto  the  plaintiffs 
George  Sweet  and  William  Foot  Sweet 
their  costs  of  this  application,  to  be  taxed  by 
the  taxing  Master.'* 


(2)  16  Beav.  586;  s.c.  22  Law  J.  Rep.  (n.s.) 
Chane.  502. 
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Vendor  and  Purchaser — Stipulation  in 
Contract  as  to  Admission  hy  Purchaser  of 
Vendor's  Right  as  Heir  to  last  Ovmer — 
Defective  Pedigree — Form  of  Decree — Di- 
rection to  settle  Conveyance  "by  all  necessary 
PaHies:* 

By  the  terms  of  a  contract  for  the  pur- 
chase of  real  estate,  it  wcu  stipulated  that 
"a  copy  of  the  pedigree  on  which  the  claim 
of  the  vendor  as  heir-al4aw  to  the  last  oumer 
was  based  should  be  furnished  to  the  pur- 
chaser, who  should  admit  the  right  of  the 
vendor  as  such  heir-at-law^  and  should  not 
require  any  further  evidence  of  marriages^ 
births,  failure  of  issue,  descents,  intestacies, 
survivorships,  or  other  matters  of  pedigree 
than  such  as  were  in  the  possession  of  the 
vendor**  The  vendor  furnished  a  pedigree 
which  was  defective : — Held,  upon  the  con- 
struction of  the  contract  that  the  purchaser 
had  thereby  admitted  the  vendor^ s  right  as 
heir-atrldw  to  the  last  oumer,  and  that  he 
could  not  object  to  any  defect  in  the  vendor* s 
pedigreee  purporting  to  shew  such  heirship. 

Decree  for  specific  performance,  with  direc- 
tion to  settle  conveyance  "by  all  necessary 
parties**  in  case  the  parties  should  differ. 

This  was  a  suit  by  a  vendor  against  a 
purchaser  for  the  specific  performance  of 
a  contract,  dated  in  October  1861,  for  the 
purchase  for  4,300^  of  a  messuage  and 
lands  situate  in  the  county  of  Essex. 

The  contract  was  made  between  the 
vendor  John  Nash  of  the  one  part,  and 
the  purchaser  Joseph  Augustus  Browne  of 
the  other  part  The  following  is  the  only 
portion  of  the  contract  which  is  material  to 
this  case: — ''The  said  John  Nash  in  the 
year  1848  entered  into  possession  or  the 
receipt  of  the  rents  of  the  estate,  claiming 
as  heir-at-law  to  his  cousin  the  last  owner. 
A  copy  of  the  pedigree,  on  which  such  claim 
is  based,  will  be  furnished  to  the  said  Joseph 
Augustus  Browne,  who  shall  admit  the  right 
of  Uie  said  John  Nash  as  such  heir«t-law, 
and  shall  not  require  any  further  evidence 
of  marriages,  births,  fidlure  of  issue,  descents, 
intestacies,  survivorships  or  other  matters  of 
pedigree  than  such  as  are  in  the  possession 
of  the  said  John  Nash ;  he  the  said  John 
Nash  executing  to  the  said  Joseph  Augustus 


Browne  a  bond  of  indemnity  in  the  penal 
sum  of  4,000/.  against  the  claims  of  all 
parties  to  the  said  lands  as  heir-atrlaw  of 
the  said  John  Heniy  Nash  (the  last  owner) 
deceased,  for  the  term  of  seven  years." 

The  vendor  and  the  last  owner  John 
Heniy  Nash,  were  each  descended  in  the 
fourth  degree  from  a  conmion  ancestor. 

The  pMntifTs  solicitor  furnished  to  the 
defendimt's  solicitor,  together  with  the  ab- 
stract, a  copy  of  what  purported  to  be  the 
pedigree  mentioned  in  liie  contract,  the 
object  of  which,  as  the  plaintiif  alleged,  was 
merely  to  shew  the  general  nature  of  the 
plaintifTs  claim  to  be  heir-at-law  of  John 
Heniy  Nash,  who  died  intestate  in  Januaiy 
1848,  although,  as  the  plaintiff  further 
alleged,  the  defendant  was  by  the  terms  of 
contract  bound  to  admit  the  right  of  the 
plaintiff  as  such  heir-at-law. 

The  following  were  the  purchaser's  requi- 
sitions on  the  copy  of  what  purported  to 
be  the  pedigree  mentioned  in  the  contract 
The  pedigree  should  set  forth  matter  which, 
if  true,  would  shew  the  heirship  of  the 
vendor  to  John  Heniy  Nash;  the  true  con- 
struction of  the  contract  being  simply  that 
the  purchaser  shall  not  require  evidence  in 
support  of  the  pedigree  beyond  what  the 
vendor  may  have  in  his  poesessioiL  The 
pedigree  according  to  the  vendor^s  own 
shewing  is  defective,  for  neither  the  time  of 
the  marriage  of  Edward  Nash,  the  fother  of 
John  Nash,  the  testator,  who  by  his  will 
and  codicil  devised  his  estates  to  his  son 
John  Heniy  Nash,  the  last  owner,  nor  the 
name  of  his  wife,  nor  the  time  of  the  mar- 
riage of  William  Nash,  the  testator^s  grand- 
£ftther,  nor  the  name  of  lus  wife,  were  known; 
nor  was  the  time  of  the  marriage  of  Thomas 
Nash,  the  vendor^s  great  grandfather,  nor 
the  name  of  his  wife,  known. 

The  vendor  replied,  that  all  questions 
respecting  the  pedigree  were  understood  to 
be  answered  by  the  bond  which  the  pur- 
chaser's solicitor  stipulated  for,  and  which 
bond  was  mentioned  in  the  contract 

The  purchaser  then  refused  to  complete, 
and  the  bill  in  this  suit  was  filed  in  March 
1862. 

Thedefendant,  the  purchaser,  by  hisanswer 
submitted  that  by  the  terms  of  ^e  contract 
he  was  not  bound  to  admit  the  vendor's 
right  as  heir-at-law  of  the  last  owner,  and 
that  he  was  according  to  such  contract  en- 
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titled  to  have  it  shewn  by  a  proper  pedigree 
tiiat  the  vendor  was  both  in  £Etct  and  in  law 
sach  heir;  and  as  the  paper  writing  fur- 
nished by  the  vendor  to  the  purchaser's 
solicits  did  not  shew  the  plaintiff  to  be 
such  heir,  and  was  not  a  pedigree  at  all,  he 
was  not  bound  to  admit  the  plaintiff  to  be 
such  heir-at-law. 

Mr,  Bacon  and  Mr,  BoyU,  for  the  plain- 
ti£^  the  vendor. 

Mr.  Molina  and  Mr,  Nalder  for  the  de- 
fendant, the  purchaser,  referred  to  SauthJby 
V.  HuU{\), 

Stuart,  V.C. — ^The  question  in  this  case 
is  one  of  construction  of  a  contract.  The 
contract  seems  dear.  It  has  been  contended  - 
for  the  purchaser,  the  defendant,  that  the 
sdniission  of  the  plaintiff's  right  as  heir-at- 
law  is  not  absolute  but  qualified.  It  is  said 
to  have  be^i  qualified  by  the  language  of 
the  contract  That  language,  however,  ad- 
mits the  right  of  John  Nadi  as  heir-at-law 
to  the  preceding  owner.  I  have  looked  at 
the  case  of  SouMy  v.  Hutty  which  Ihjs 
down  the  principle  by  which  this  case  must 
be  decided.  Lord  Cottenham  was  of  opin- 
ion that  if  the  conditions  of  sale  amount 
to  a  declaration  that  the  purchaser  is  to  take 
soch  title  as  the  vendor  has,  the  vendor  may 
80  stipulate;  and  the  purchaser  in  such  case 
cimiot  object  to  any  infirmity  in  the  title, 
or  in  the  evidence  to  verify  it  The  objec- 
tion of  the  defendant  as  purchaser  having 
fiuled,  he  must  pay  the  costs  of  the  litigation. 
There  must  be  a  decree  for  specific  perform- 
ance, and  a  reference  to  chambers  to  settle 
the  conv^ance  in  case  the  parties  differ. 

Mr.  Malins  suggested  that  the  direction 
should  be  to  settle  the  conveyance  ''by 
all  necessaiy  parties,"  in  case  the  parties 
differed.  He  referred  to  a  case  of  Morris 
V.  the  Swansea  Harbour  Bailway  Company , 

inot  reported,)  in  which  he  said  the  Lords 
Justices  had  made  a  similar  direction. 

Stuart,  V.C.  accordingly  directed  the 
words  ''by  all  necessaiy  parties"  to  be 
inserted  in  the  decree. 


Wood,  V.C. 
Feb.  16. 


'^} 


ROLFE  V.  PERRT. 


(I)  2  MyL  k  Cr.  207;  Dart's  Yen.  k  Pur.  df, 
Medit 


Will — Widow — Divorce  a  Mensd  et  Thoro 
— Statute  of  DistrHmtions, 

A  woman  who  under  the  old  practice  had 
been  divorced  a  mensd  et  thoro onthe ground 
of  adultery^  and  had  not  since  been  reconciled 
to  her  husband, — Held,  upon  his  dying  tn^ 
testate,  to  be  entitled,  as  his  widow,  to  a 
share  of  his  personal  estate,  under  the 
Statute  of  Distributions. 

Before  the  year  1834,  Nehemiah  Peny 
married  Sarah  Perry,  one  of  the  defendants 
in  this  suit;  and  on  the  31st  of  May  1836, 
a  sentence  of  divorce  a  mensd  et  thoro  was 
pronounced  against  the  said  S.  Perry  on 
the  ground  of  adultery.  There  was  na 
reconciliation  or  renewal  of  cohabitation 
between  N.  Perry  and  S.  Peny  at  any  time 
after  such  sentence  of  divorce. 

N.  Perry,  by  his  will,  dated  the  6th  of 
September  1847,  appointed  his  brother, 
Thomas  Perry,  and  Joseph  Scruby  his 
trustees  and  executors,  and  after  directing 
that  his  debts  and  funeral  and  testamentary 
expenses  should  be  paid  out  of  his  personid 
estate,  the  testator  bequeathed  the  residue 
of  Ms  personal  estate  to  his  daughter,  S.  A. 
Peny.  And  the  testator  devised  sdl  the 
real  estate  which  might  belong  to  him  at 
the  time  of  his  decease  to  the  use  of  the 
said  T.  Perry  and  J.  Scruby,  their  heirs 
and  assigns,  upon  certain  trusts,  which 
failed  And  the  testator  continued  as  fol- 
lows :  "  And  my  mind  and  will  is,  that  if 
my  said  daughter  should  die  without  leaving 
lawful  issue  before  the  decease  of  my  bro- 
ther the  said  T.  Perry  (which  event  hap- 
pened), then  I  give  and  devise  all  my  r^ 
estate  and  property  unto  the  said  T.  Peny, 
his  heirs  and  assigns  for  ever.  And  I 
further  declare  that  if  the  said  T.  Perry 
should  die  during  the  lifetime  of  my  said 
daughter,  and  my  said  daughter  ^ould 
not  marry,  or  marry  and  have  no  children, 
then  I  give  and  devise  the  same  unto  such 
person  or  persons,  their  heirs  or  assigns, 
respectively,  as  my  said  daughter  shall,  by 
her  last  will  and  testament  in  writing,  or 
any  codicil  thereto,  direct  or  appoint." 

On  the  2nd  of  December  1861  the  tes- 
tator made  another  will,  which  was  a& 
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follows:  '^This  b  the  last  will  and  testa- 
ment of  me,  N.  Peny.  I  appoint  John 
Rolfe  and  Edmund  Emson,  of  Littlebury, 
in  the  county  of  Essex,  ftuiners,  executors 
and  trustees  of  this  my  will  I  give  the 
following  leigacies:  to  Rebecca  Nash,  my 
servant,  the  sum  of  100^.,  and  if  she  re- 
mains and  waits  upon  me  up  to  the  time 
of  my  death,  I  give  her  50/.  in  addition  to 
the  IQOL'' 

N.  Perry  died  on  the  7th  of  December 
1861.  T.  Perry  and  J.  Scruby  renounced 
any  title  to  probate  of  the  will  of  1847, 
and  J.  Scruby,  by  deed,  disclaimed  the 
trusts  thereby  vested  in  him. 

On  the  14th  of  February  1862  probate 
of  both  wiUs  was  granted  to  the  plaintiffs, 
J.  Rolfe  and  £.  Emson. 

The  testator's  daughter  died  before  him 
without  issue,  and  his  brother,  the  said 
T.  Perry,  was  at  the  time  of  his  death  his 
heir-at-law. 

The  testatoi^s  real  estate  was  at  the  time 
of  his  death  subject  to  certain  mortgages. 

Mr,  WickenSf  for  the  plaintiffs,  submitted 
the  following  questions  to  the  Court :  First, 
whether,  in  the  events  that  had  happened, 
there  was  an  intestacy  as  to  the  testator's 
personal  estate)  Secondly,  whether  the  de- 
fendant S.  Perry,  as  widow,  was  entitled  to 
any  share  in  the  personal  estate  under  the 
Statute  of  Distributions  1  and  thirdly,  whe- 
ther the  defendant  T.  Peny  was  entitled 
to  have  the  mortgages  paid  off  out  of  the 
testator's  personal  estate  I 

Wood,  V.C,  on  the  first  question, 
thought  that  the  word  "property''  in  the 
will  of  1847  did  not  include  personal 
estate,  and  that  as  the  second  wUl  did  not 
affect  the  construction  of  the  first,  there 
was  an  intestacy  as  to  the  personal  estate. 

Mr,  RendcUl,  on  the  second  question, 
for  the  next-of-kin,  submitted  that  the  widow 
was  not  entitled  to  any  share  as  one  of  the 
next-of-kin.  If  a  woman  eloped  from  her 
husband  and  remained  with  the  adulterer 
she  lost  her  dower,  unless  she  afterwards 
became  reconciled  to  her  husband.  * '  Sponte 
virum  mulier  fugiens  et  adultera  facta  Dote 
sua  careat  nisi  sponsi  sponte.  retracta." — 
Co.  Liu,  32  h.  The  present  case  was  analo- 
gousto  the  case  of  Dower.  Before  the  Statute 
of  Distributions  the  administrator  took  for 
his  own  benefit^  subject  only  to  the  payment 


of  debts,  and  the  Ecclesiastical  Court  had  a 
discretionary  power  to  grant  administration 
either  to  the  widow  or  the  next-of-kin.  The 
object  of  the  statute  was  to  prevent  per- 
sons having  a  stronger  claim  tha^  the  admin- 
istrator being  deprived  of  the  property  by 
the  mere  grant  of  administration — Pettit  v. 
Smiihi}),  The  Ecclesiastical  Coxirts  would 
not  now  grant  administration  to  a  widow 
who  had  committed  adultery;  a  wife  who 
had  so  conducted  herself  was  no  wife,  and 
on  the  death  of  her  husband  intestate  his 
estate  ought  to  be  divided  as  if  she  were 
dead.     On  this  point  he  cited — 

Pettifer  v.  James,  Bunb.  16. 

Shute  v.  Shute,  Prec.  Chanc.  111. 

Anon,y  9  Mod.  44. 

Carr  v.  EastaJlmx^  4  Ves.  146. 

BuU  v.  Montgomery,  2  Ves,  jun.  191. 
Mr,  Amphletty  for  S.  Peny,  Uie  widow, 
contended  that  although  the  Ecclesiastical 
Court  had  a  discretion  as  to  the  grant  of 
administration,  the  question  as  to  the  dis- 
tribution of  the  testator^s  estate  was  purely 
one  of  titla  Was  S.  Perry  the  testator^s 
wife  at  the  time  of  his  death?  as  there  had 
been  no  divorce  a  vinculo  nuUrimonu,  it 
could  not  be  contended  that  she  was  not 

Wood,  V.C.  said,  that  if  a  wife  who  had 
committed  adultery  came  to  the  Court  as 
plaintiff,  the  Court  would  refuse  to  help  her, 
but  that  the  authorities  did  not  go  fcurther 
than  that  In  the  present  case  the  wife 
was  brought  before  the  Court  by  the 
executors,  seeking  to  ascertain  the  rights 
of  all  parties.  The  main  question  was 
whether  at  the  death  of  the  testator  S.  Peny 
was  his  wife  or  not  There  was  no  autho- 
rity for  saying  that  she  was  not  his  wife, 
until  a  divorce  a  vinculo  malrimomi  had 
been  pronounced  against  her.  She  was 
therefore  entitled  to  her  share  of  the  personal 
estate. 

It  was  agreed  between  the  counsel  in  the 
case  that  the  third  point  should  be  argued 
before  the  Lord  Qiancellor  or  the  Lords 
Justices. 


(1)  1  P.  Wins.  7. 
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F  T^  6   18    I    ^^"^^  ^-  ^<>I*^  MURKAY. 

WtUy  Construction  of— Legacy,  whether 
vested  or  contingent — Severance  of  Fund — 
InleresU 

A  testatrix  directed  the  trustees  of  certain 
funds  over  which  she  had  a  pouter  of  appoint- 
menty  from  and  immediaiely  after  her  death, 
to  stand  possessed  thereof  upon  trust  to  raise 
thereout  5,000/.  and  to  pay  the  same  to  the 
five  children  of  her  deceased  sister  in  equal 
shares,  the  shares  of  sons  to  be  paid  at 
twenty-one,  the  shares  of  daughters  at  twevUy- 
one  or  marriage,  cmd  to  apply  the  income 
arising  from  the  residue  of  the  trust  funds 
as  in  the  will  mentioned: — Held,  that  this 
was  a  vested  legacy,  that  it  was  severed  from 
the  remainder  of  the  trust  funds,  and  that  the 
legatees  were  entitled  to  the  interest  of  the 
find  set  apart  to  answer  it. 

This  suit  was  instituted,  by  the  in£uit 
children  of  Sir  David  Dnndas,  to  determine 
the  tme  construction  of  the  will  of  Eliza- 
beth C.  Wolfe  Murray. 

Under  the  will  of  Catherine,  late  Duchess- 
Dowager  of  Leeds,  certain  stock  was  vested 
in  trustees  in  trust  for  her  granddaughters, 
C  M.  Whyte  Melville  and  K  C.  Whyte 
Melville,  for  their  respective  lives,  in  equal 
shares  for  their  separate  use,  without  power 
of  anticipation,  with  benefit  of  survivor- 
ship, and  after  the  decease  of  the  survivor 
as  such  survivor  should  by  will  appoint 
a  M.  Whyte  Melville  married  Sir  David 
Dnndas,  and  K  C.  Whyte  Melville  married 
James  Wolfe  Murray.  Lady  Dnndas  died 
in  1856,  leaving  her  sister  Mrs.  Wolfe  Mur- 
ray her  surviving. 

Mrs.  Wolfe  Murray  by  her  will,  dated 
the  20th  of  December  1856,  after  reciting 
ihe  death  of  her  sister,  and  that  she  there- 
upon beci^e  entitled  to  dispose  absolutely 
of  the  residuary  estate  bequeathed  by  the 
will  of  the  said  Duchess  of  Leeds;  and  that 
she  was  desirous  of  exercising  the  power 
of  appointment  given  her  by  the  said  will 
of  the  said  Duchess  of  Leeds,  thereby 
directed  and  appointed  that  from  and  imme- 
diately after  her  decease,  the  trustees  of 
the  will  of  the  Duchess  of  Leeds  should 
stand  possessed  of  the  stock  and  monies 
under  that  will,  ''upon  trust  to  raise  there- 
oat  ihe  sum  of  5,000^  sterling,  and  to  pay 


the  same  unto  and  equally  between  the  five 
children  of  her  late  sister  Lady  Dundas, 
namely,  Sydney  James  Dundas,  Charles 
Henry  Dundas,  Mary  Louisa  Dundas,  Lucy 
Jane  Dundas  and  George  Whyte  Melville 
Dundas  (the  plaintiffs  in  this  suit) :  the  shares 
of  such  of  them  as  were  sons  to  be  paid  to 
them  on  their  respectively  attaining  the 
age  of  twenty-one  years,  and  the  shares  of 
such  of  them  as  were  daughters  to  be  paid 
to  them  on  their  respectivdy  attaining  that 
age  or  being  married,  which  should  first 
happen,  with  benefit  of  survivorship  be- 
tween such  five  children  in  case  of  the 
death  of  any  one  or  more  of  them  being  a 
son  or  sons  under  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters 
under  that  age  without  having  been  mar- 
ried. And  upon  trust  out  of  the  interest 
and  annual  income  arising  from  the  residue 
of  the  said  trust  funds,  to  pay  certain 
annuities  therein  mentioned,  and  subject  to 
the  payment  of  such  annuities  upon  trust 
to  pay  the  whole  of  the  income  arising  from 
the  said  trust  funds  unto  her  husband  J. 
Wolfe  Murray  during  the  term  of  his  life; 
and  after  the  decease  of  her  said  husband 
to  pay  and  divide  the  principal  of  the  said 
trust  funds  and  premises  equally  between 
all  her  children  by  her  said  husband,  except 
an  eldest  or  only  son,  living  at  her  decease; 
the  shares  of  sons  to  become  vested  in 
them  on  their  respectively  attaining  the  age 
of  twenty-one  years,  and  the  shares  of 
daughters  on  their  respectively  attaining 
that  age  or  marriage,  which  diould  first 
happen;  with  benefit  of  survivorship  be- 
tween such  younger  children  respectively, 
in  case  of  the  death  of  any  one  or  more  of 
them  before  he  or  she  should  attain  a 
vested  interest;  and  in  case  all  such  chil- 
dren should  die  without  having  attained 
a  vested  interest^  then  in  trust  for  such 
eldest  son,  his  executors,  administrators 
and  assigns. 

Mrs.  Wolfe  Murray  died  on  the  4th  of 
October  1857,  leaving  five  children,  who 
were  defendants  to  this  suit,  her  sur- 
viving. 

The  trustees  of  the  will  of  the  Duchess 
of  Leeds  immediately  set  apart  a  sum 
of  stock  to  answer  the  above-mentioned 
legacy. 

Mr,  Springall  Thompson,  for  the  chil- 
dren of  Sir  D.  Dundas,  contended  that  this 
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was  a  vested  legacy;  there  was  a  distinct 
present  gift  followed  by  a  direction  as  to 
when  it  was  payable — 

Chaffers  v.  AMI,  3  Jur.  577. 
Williama  v.  Clark,  4  De  Gex  k  Sm, 
472. 
The  benefit  of  surviyorship  was  in  effect  a 
gift  oyer  in  case  of  death  before  attaining 
twenty-one;  and  the  fund  had  been  severed 
from  the  rest  of  the  estate,  both  of  which 
circumstances  tended  to  vest  this  legacy — 
Smither  v.  Willcock,  9  Ves.  233. 
Saunders  v.  Vautier,  Cr.  &  PL  240; 
S.C   10  Law  J.  Rep.  (n.s.)  Chanc. 
354. 
Being  a  vested  legacy,  the  legatees  were 
entitled  to  the  interest     On  this  point  he 
cited — 

Achtrly  v.  Wheeler,  1  P.  Wms.  782. 

Tyrrel  v.  Tyrrel,  4  Ves.  1. 

Boddy  V.  Dawes,  1  Keen,  362;  s.c.  6 

Law  J.  Rep.  (n.s.)  Chanc.  145. 
Mr,  Woodhause,  for  James  Wolfe  Mur- 
ray, contended  that  this  was  a  contingent 
legacy,  and  on  this  point  cited — 

Re  Bennetes  Trusts,  3  K.  <fe  J.  280. 
Be  Hares  Trusts,  3  De  Gex  &  J.  195; 
S.C.  28  Law  J.  Rep.  (n.s.)  Chanc  7. 
Watson  V.  Hayes,  5  MyL  &  Cr.  125; 
S.C  9  Law  J.  Rep.  (n.s.)  Chanc  49. 
And  even  if  this  legacy  was  vested,  the 
interest  was  not  given  to  the  children — 
Festing  v.  Allen  (1). 

Mr,  C.  Parke,  for  the  children  of  Mrs. 
Wolfe  Murray,  submitted  that  in  all  the 
cases  cited  there  had  been  either  an  actual 
gift  of  the  interest  or  a  clear  intention  that 
the  legatees  were  to  take  it,  which  was 
not  the  case  in  the  present  instance.  The 
mere  hct  of  severance  was  not  alone  suffi- 
cient to  make  a  postponed  legacy  cany 
interest,  and  in  the  present  case  the  in- 
terest ought  to  be  capitalized,  and  the 
income  only  of  such  capitalized  interest  paid 
to  the  father  Mr.  Wolfe  Murray.  He  cited 
the  following  cases — 

Be  Harris's  Trusts,  Johns.  199. 
Holgate  v.  Jennings,  24  Beav.  623. 
Crawley  v.  Crawley,  7  Sim.  427 ;  s.  c 
4  Law  J.  Rep.  (n.s.)  Chanc  265. 
Mr.  Hemming,  for  the  trustees  of  the  will 
of  the  Duchess  of  Leeds. 

Mr,  Springall  Thompson,  in  reply. 

(1)  5  Hare,  573. 


Wood,  V.C.  (Feb.  18.)— This  case  arises 
upon  the  will  of  Mrs.  Wolfe  Murray,  by 
which  she  exercised  a  power  of  appoint- 
ment that  was  vested  in  her;  and  the  fol- 
lowing questions  have  arisen  on  the  con- 
struction of  that  will  Firstly,  whether  the 
legacy  of  5,000/.  was  a  vested  legacy.  Se- 
condly, as  to  what  was  to  be  done  with 
the  income  which  would  accrue  before  the 
children  attained  twenty-one  years,  whether 
they  would  be  entitled  to  that  income,  or 
whether,  according  to  the  general  rule  which 
prevails  with  regiud  to  legacies,  no  interest 
would  be  payable  until  one  of  such  children 
attained  iiie  age  at  which  the  share  of  the 
5,000/.  itself  would  become  payable  to  that 
child.  Then,  a  subordinate  question  arose, 
if  the  children  did  not  immediately  take  the 
income  of  their  several  shares,  how  that 
income  was  to  be  disposed  of :  whether  it 
was  to  be  considered  as  a  part  of  the  general 
residuary  fund  subject  to  the  appointment, 
and  to  be  treated  as  capital  and  invested, 
and  the  annual  income  paid  to  the  husband 
of  the  testatrix  as  tenant  for  life ;  or  whether 
it  was  to  be  considered  as  al»olutely  un- 
disposed of  and  vested  in  ihe  trustees  of 
the  Duchess  of  Leeds'  wilL 

As  regards  the  firstquestion,  I  can  have  no 
doubt  that  the  legacy  was  a  vested  legacy, 
because  the  simi  of  5,000/.  is  to  be  raised 
immediately  upon  the  death  of  the  testatrix, 
and  the  direction  is  in  this  form  :  "  Upon 
trust  to  raise  thereout  the  sum  of  5,0001 
sterling,  and  pay  the  same  unto  and  equally 
between  the  five  children  *'  there  named ;  and 
then  come  the  words  "the  shares  of  such  of 
them  as  are  sons  to  be  paid  to  them  on  their 
respectively  attaining  the  age  of  twenty-one, 
and  the  shares  of  such  of  them  as  are  daugh- 
ters, to  be  paid  to  them  on  their  respectively 
attaining  that  age  or  being  married."  Here 
is  a  fund  which  the  lady  has  acquired  the 
absolute  power  of  appointing  in  consequence 
of  the  death  of  her  sister.  She  thinks  it 
right  that  a  portion  of  that  fund  should  be 
given  to  the  children  of  her  sister ;  and  with 
this  object,  instead  of  directing  the  trustees 
to  pay  1,000/.  to  each  nephew  and  niece 
when  and  as  they  should  attain  twenty-one 
being  sons,  or  attain  that  age  or  marry  being 
daughters,  the  testatrix  takes  out  of  the 
whole  fund  immediately  after  her  decease 
this  sum  of  5,000/.,  and,  having  so  taken  it 
out  in  a  mass,  the  trustees  of  the  Duchess 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


153 


of  Leeds'  irill  are  directed  to  hold  it  for  the 
benefit  of  the  children ;  but,  subsequently, 
comes  the  direction  that  each  share  as  re- 
gards each  particular  child  shall  be  paid  at 
Uie  times  in  the  will  specified,  and  then  the 
residue  of  thefimd  after  this  5,000/.  has  been 
taken  out  is  given  over  to  her  own  family : 
she  makes  a  separation  of  the  two  funds  for 
that  purpose.  This  is  not  simply  the  case  of 
a  limitation  of  a  legacy  payable  at  twenty- 
one  to  each  of  the  childi^n ;  a  l^acy  so  given 
as  distinguished  from  a  residue  wiU  not 
betr  interest  until  the  time  of  payment 
I  think  it  is  clear  from  this  will  that  the 
5,000/.  is  given  instanter  to  the  trustees  of 
the  Duchess's  will,  and,  as  Lord  Cottenham 
said  in  Scvunderg  v.  VauHeTf  "  it  makes  no 
difference  that  the  same  persons  are  execu- 
tors for  the  general  purpose  of  the  estate, 
and  also  the  trustees  of  a  particular  fund 
nhach  is  set  apart*'  This  fund  being  taken 
oat  and  separated  for  the  benefit  of  the 
nephews  and  nieces,  appears  to  me  to  have 
been  demoted  to  that  purpose  in  three 
ways.  First,  there  is  the  direction  imme- 
dii^ely  after  the  death  to  ndse  the  sum ; 
secondly,  although  there  is  a  benefit  of  sur- 
vivorship amongst  the  children,  there  is  no 
gift  over  generally  of  the  5,000/.  in  the 
event  of  1^  the  children  fidling;  and,  thirdly, 
(which  is  the  strongest  point  of  all)  imme- 
diately following  the  clause  which  she  has 
th«D  inserted  for  the  benefit  of  the  nephews 
and  niecesy  there  are  these  words  :  *'  upon 
trust  out  of  the  interest  and  annual  income 
arising  from  the  residue  of  the  said  trust 
frmds,"  deariy  shewing  that  she  had  sepa- 
nted  the  5,000/.  at  once  from  the  whole 
estate;  that  what  she  is  disposing  of  for 
the  purpose  of  annuities  and  the  other  pur- 
poses of  the  will,  though  not  so  exactly 
shewn  in  the  following  parts,  is  clearly  in- 
dicated in  this  first  clause,  which  foUows 
upon  the  gift  as  the  interest  and  annual 
income  arising  frt)m  the  residue  of  the  trust 
fonds,  after  first  setting  apart  the  5,000/.  for 
the  benefit  of  the  nephews  and  nieces. 

The  separation  of  afund  is  a  point  which  has 
been  rel^d  on  in  several  authorities,  besides 
that  of  Boddy  v.  Dawes  (which,  perhaps, 
might  stand  on  its  special  circumstances). 
The  case  ofLwey.  L* Estrange  (2),  referred  to 
by  Lewd  Cottenham  in  Saunders  v.  Vautiery 
is  a  case  which,  as  explained  by  Sir  W.  Grant 
<2)  6  Bro.  P.C.  69. 
Kxw  SiBiss,  32.— Cbaitc. 


in  Hanson  v.  Grakam  (3),  indicates  how  far 
the  Court  has  been  inclined  to  go  when  it 
sees  that  a  fund  is  set  apart  and  appro- 
priated for  the  benefit  of  the  legatees^  both 
with  reference  to  vesting  and  interest ;  and 
the  remarks  of  Sir  W.  Grant  in  that  case 
struck  me  as  strongly  applicable  in  the 
present  instance.  In  Festing  v.  Allen,  Sir 
J.  Wigram,  referring  to  the  case  of  Saunders 
V.  Vautter,  says,  "  It  is  impossible  to  hold 
that  the  mere  necessity  of  making  such  a 
severance  in  some  events  only  (as  in  the 
case  of  the  residue  becoming  payable  before 
the  legacy  itself  is  payable,  or  other  cause 
unconnected  with  the  legacy  itself^)  can  have 
the  effect  of  giving  interest  upon  a  deferred 
legacy  before  it  becomes  payable."  That  is 
true,  but  here  there  is  a  distinction  as  it 
seems  to  tne :  it  is  not  the  mere  part  of  the 
fund  which  is  to  produce  the  legacy  be- 
coming necessarily  severable  in  consequence 
of  other  trusts  connected  with  the  will,  that 
will  make  interest  payable  upon  the  legacy 
before  the  time  when  the  payment  arrives ; 
but  there  must  be  a  severance,  as  Sir  J. 
Wigram  says,  connected  with  the  legacy 
itself;  and  it  appears  to  me  that  the  sever- 
ance here  is  connected  with  the  legacy  itself^ 
and  that  the  severance  takes  place  imme- 
diately in  one  lump  sum,  severed  instantly, 
and  to  be  turned  into  cash  instantly;  and 
then  the  testatrix  proceeds  to  deal  only  with 
the  interest  of  the  residue  of  the  fiind. 

Under  all  these  circumstances,  I  think 
that  there  is  plain  indication  that  this  was 
intended  to  be  a  vested  interest,  and  not 
only  a  vested  interest,  but  to  be  separated 
instanter  from  the  general  mass  of  the  pro- 
perly over  which  the  testatrix  exercised  her 
power  of  a^^intment,  for  the  benefit  of 
those  who  were  the  objects  of  the  gift  And 
therefore  I  must  declare  that,  according  to 
the  true  construction  of  the  testamentary 
appointment  of  Miis.  Elizabeth  Murray,  the 
5,000/.  thereby  i^pointed  upon  trust  in 
fovour  of  the  plaintiffs  became  a  vested 
interest  in  the  legatees  upon  her  decease ; 
and  that  it  ou^t  to  be  held  by  the 
trustees  of  the  fund  in  trust  for  the  benefit 
of  the  legatees  immediately  from  the  decease 
of  the  testatrix,  and  that  the  legatees  are 
in  the  mean  time  respectively  entitled  to  the 
income  arising  from  their  respective  shares. 

(8)  6  Vm.  288. 
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{Ex  parte  hill,  in  re 
THE  CABDIFF  PEBSEBYKD 
COAL  AKD  COKE  COM- 
PANY (limitsd). 

JoifU^Stock  Company — Contract  hy  Di- 
rector of  with  Company — The  Joint-Stock 
Companies  Act,  1856. 

A  director  of  a  joint-stock  company,  regis- 
tered under  the  Joint-Stock  Companies^  Act, 
1856  (19  iS:  20  Vict.  c.  47),  cannot  make  a 
binding  contract  for  profit  to  himself  in  a 
transaction  with  the  company. 

Where  a  director  had  advanced  money  to 
the  company  from  time  to  time  under  an 
arrangement  for  receving  a  bonus  or  com- 
mission of  6d,  per  ton  on  the  amount  of 
produce  sold  by  the  company y  and  the  account 
between  him  and  the  company  as  entered  in 
the  compantfs  books,  included  this  commis- 
sion, the  Court  refused  to  cUlow  it,  but 
directed  the  account  to  be  taken  allowing 
interest  on  the  advances  at  51,  per  cent. 

In  this  case  there  were  two  appeals  from 
the  decision  of  the  Commissioner  of  Bank- 
rupts at  Bristol,  against  an  order  allowing 
the  claim  of  Mr.  Hill  for  648/.  7s.  as  a 
creditor  of  the  company  at  the  sum  of 
368/.  3s.  9d. 

Mr.  Hill  appealed  against  the  disallow- 
ance of  the  part  of  his  claim,  and  Messrs. 
Norton  and  others  appealed  against  the 
allowance  of  any  part  of  Mr.  Hill's  claim. 

It  appeared  fiom  the  evidence  that  in 
the  year  1859,  the  company  being  in  want 
of  money,  an  arrangement  was  made  between 
the  directors  and  Mr.  Hill,  who  was  one  of 
the  directors,  that  the  latter  should  advance 
to  the  company  from  time  to  time  money 
to  carry  on  its  operations,  and  should  receive 
6d  per  ton  upon  all  the  preserved  coal  and 
coke  manufactured  and  sold  by  the  com- 
pany in  lieu  of  interest  This  arrangement 
was  carried  on  until  some  time  in  the  latter 
part  of  the  year  1860,  when  the  company 
sold  its  business  to  the  Crown  Preserved 
Coal  Company  (Limited)  for  6,500/.,  the 
latter  company  retaining  out  of  the  pur- 
chase-money 1,750/.  to  pay  the  liabilities 
then  existing  of  the  Cardiff  Company. 
Amongst  these  liabilities,  as  alleged  by 
Mr.  Hill,  was  a  debt  due  to  Messrs.  Cory, 
amounting  to  over  600/.,  and  which  he 
appeared  to  have  arranged  with  Messrs. 


Cory,  by  the  desire  of  the  Crown  Company, 
at  500£,  and  was  by  them  authorized  to 
pay  that  amount  to  Messrs.  Coiy  out  of  the 
proceeds  of  a  cai^o  of  coal  consigned  to  him 
by  the  Crown  Company,  and  which  he 
accordingly  did.  The  appellants,  Messrs. 
Norton,  insisted  that  there  was  no  debt  due 
by  the  Cardiff  Company  to  Messrs.  Cory, 
and  that  the  payment  made  to  them  by 
Mr.  Hill  was  made  on  his  own  account,  and 
claimed  to  have  credit  in  Mr.  Hill's  account 
for  the  value  of  the  entire  cargo  of  coal, 
without  allowing  thereoutthe  payment  made 
to  Messrs.  Coiy.  If  they  were  right  in  this 
contention,  and  the  Commissioner  was  right 
in  disallowing  the  portion  of  Mr.  Hill's 
claim,  which  he  had  disallowed,  there  would 
be  no  debt  due  to  Mr.  Hill.  The  portion 
of  the  claim  disallowed  consisted  of  the  6d 
per  ton  commission,  before  referred  to. 

Mr.  Bacon  and  Mr.  Roa^mrgh,  on  behalf 
of  Mr.  Hill,  contended  that  Uiere  was  no 
provision  in  the  statute  under  which  this 
company  was  formed,  prohibiting  a  director 
from  entering  into  a  contract  with  the  com- 
pany, and  that  if  such  a  contract  was  a 
fair  and  bond  fide  one,  which  this  vms,  there 
was  nothing  to  affect  it  The  prohibition 
against  contracts  by  directors  with  the 
company  contained  in  section  29.  of  the 
7  <&  8  Vict  c  110.  did  not  exist  in  the 
19  &  20  Vict  c  47. 

Mr.  Oiffard  and  Mr.  De  Qex,  for  Messrs. 
Norton,  on  this  part  of  the  case,  were  not 
called  upon. 

Their  Lordships  said  that  it  required 
no  statutory  enactment  to  invalidate  a  con- 
tract between  a  director  of  a  company  for  his 
own  benefit  with  the  company,  and  that  the 
claim  for  commission  could  not  be  allowed, 
but  that  the  account  between  Mr.  Hill  and 
the  company  ought  to  be  taken,  allowing 
interest  at  5/1  per  cent  on  both  sides  of  the 
account  of  advances  and  repayments. 

The  case  stood  over  for  this  purpose,  and 
came  on  again  on  the  6th  of  December 
1862,  on  the  other  appeal,  when  their 
Lordships,  considering  that  the  attention 
of  the  learned  Commissioner  had  not  been 
directed  to  the  question  of  MeasiB.  Cory's 
debt,  referred  the  matter  back  to  him  for 
further  inquiry. 
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Wood,  V.C.  )    Gladstone  v,  musueus 

Dec.  11.       /  BEY. 

Jurisdtctum  —  Foreign  Ambassador  — 
Fwid  in  Medio. 

AUkougk  the  Courts  in  this  country  can- 
not make  an  order  against  a  foreign  ambas- 
sador who  does  not  submit  himself  to  the 
jurimUcUony  yet  the  Court  of  Chancery  will 
restrain  a  third  party  from  handing  over 
to  him  a  fund  the  right  to  which  is  in  dis- 
putey  notwithstanding  his  title  to  the  fund 
Moy  be  absolute  at  law. 

This  was  a  motion  to  restrain  the 
defendant,  Constantine  Musurus  Bey,  from 
causing  to  be  paid  and  delivered,  and  to 
restrain  the  other  defendants,  the  Bank  of 
England,  from  pa3ring  over  and  delivering, 
to  any  person  other  than  the  plaintiffs  or 
their  nominees,  or  except  under  the  direc- 
tion of  the  Coort^  the  sum  of  20,000/. 
Torkiah  bonds,  which  had  been  deposited 
by  the  plaintiffs  in  the  Bank  as  caution 
money  or  security  for  the  performance  of 
their  engagement  to  establish  a  National 
State  Bajik  in  the  Ottoman  Empire.  It 
appeared  that,  in  the  year  1858,  the  plain- 
tifb,  who  were  English  merchants,  obtained 
from  the  government  of  Turkey  a  firman 
or  concession  granting  to  them  the  neces- 
sary rights  and  privileges  for  establishing 
the  bank  in  question;  and  such  concession 
contained,  amongst  others,  the  following 
terms: 

<'  (10).  The  capital  of  the  Bank  shall  be 
1,000,000/1  sterling,  which  may  be  increased 
to  2,000,000/.  or  3,000,000/.,  with  the 
consent  of  the  Imperial  Qovemment,  The 
bank  may  not  commence  its  operations  until 
the  capital  of  1,000,000/L  shall  be  paid  in, 
and  such  payment  is  to  be  made  within  six 
months  from  the  date  of  the  deliveiy  of 
the  finnan  for  the  concession,  against  the 
payment  of  20,000/.  as  security." 

"  (18).  In  exchange  for  the  Imperial  fii^ 
man  for  this  concession  the  grantees  under- 
take to  pay,  as  security  for  the  perfect 
execution  of  this  contract,  20,000/.  in 
money  or  Ottoman  securities  to  the  Turkish 
ambamdor  at  London,  to  be  deposited  in 
the  Bank  of  England,  on  account  of  the 
Ottcnnan  Government.  The  said  security 
shall  be  replaced  at  the  disposal  of  the 


grantees  directly  the  bank  commences  its 
operations  at  Constantinople,  in  conformity 
with  the  stipulations  contained  in  these 
presents." 

"(19).  The  said  bank  shall  commence 
operations  at  Constantinople  within  six 
months  at  the  latest  after  the  delivery  of 
the  Imperial  firman,  and  in  default  thereof 
the  security  of  20,000/.  shall  be  confiscated 
in  favour  of  the  government" 

The  concession  also  gave  to  the  bank  the 
exclusive  right  of  issuing  notes,  and  there 
was  an  additional  article  indorsed  upon 
the  concession,  stipulating  that  the  opera- 
tions of  the  bank  should  commence  three 
months  after  the  withdrawal  of  the 
"  Kaim^,"  or  government  paper  money  of 
Turkey,  and  giving  to  the  Sublime  Porte 
the  right  of  confiscating  the  caution 
money  if  the  bank  operations  should 
not  be  commenced  in  three  months 
after  the  "Kaim6s"  should  have  been 
withdrawn.  The  concession  was  delivered 
to  the  plaintiffs  in  February  1859,  and 
shortly  afterwards  they  deposited  in  the 
Bank  of  England,  to  the  credit  of  M. 
Musurus,  the  Turkish  ambassador,  the 
caution  money  of  20,000/.  bonds,  required 
by  the  18th  article  of  the  concession, 
lliese  bonds  had  ever  since  remained  in 
the  bank  to  the  credit  and  \mder  the  sole 
control  of  M.  Musurus.  The  banking  com- 
pany was  duly  formed  and  shares  were 
taken  to  a  large  amount;  the  Turkish 
government,  however,  had  not  withdrawn 
file  paper  money  from  circulation,  nor,  in 
consequence,  had  the  company  either  com- 
menced operations  at  Constantinople  or 
raised  the  stipulated  capital  of  1, 000^^000/.  ^ 
and  the  result  was  that  many  of  the  share* 
holders,  after  waiting  for  more  than  two 
years,  took  proceedings  to  recover  their 
deposits.  These  were  returned  to  such  of 
the  shareholders  as  demanded  them,  and 
the  directors  issued  a  circular  to  the 
other  shareholders  stating  that  they  had 
no  alternative  but  to  wind  up  the  under- 
taking. Upon  this  many  shareholders 
refused  to  receive  back  their  deposits,  and 
insisted  upon  the  undertaking  bein^  pro- 
ceeded with.  In  July  1 862,  the  intention  of 
the  government  to  withdraw  the  paper  money 
was,  for  the  first  time  officially  announced 
in  the  Jowrnal  de  Constantinople^  and  it 
was  now  in  process  of  withdrawal.   A  long 
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correspondence  then  ensued  between  M. 
Musurus  and  the  directors,  in  which  the 
former  stated  that,  in  the  view  of  his 
government,  the  concession  had  been  aban- 
doned and  forfeited  by  the  acts  and  defaults 
of  the  concessionaries  and  directors  and  the 
caution  money  forfeited ;  that  the  Turkish 
government,  however,  did  not  desire  to 
reap  any  advantage  from  such  forfeiture, 
and  he  was  empowered  to  return  the  cau- 
tion money  upon  the  delivery  up  of  the 
concession  within  a  specified  time.  The 
directors,  on  the  other  hand,  insisted  that 
there  had  been  no  forfeiture,  inasmuch  as 
the  additional  article  indorsed  on  the  con- 
cession was  an  integral  part  thereof^  and 
constituted  the  withdrawal  of  the  paper 
money  a  condition  precedent  to  the  estab- 
lishment of  the  bank.  They  declined  to 
give  up  the  concession,  and  filed  the  present 
bill  praying  in  the  terms  of  the  notice  of 
motion.  To  this  bill  the  Sultan  was  also 
made  a  party,  in  order  that  he  might,  if  he 
should  so  think  fit,  appear  and  assert  his 
claim,  if  any,  to  the  said  caution  money. 
He,  however,  did  not  appear. 

Mr,  BoU,  Sir  Hugh  Cairns  and  Mr. 
Druce,  for  the  plaintiffs,  in  support  of  the 
motion. 

The  Solicitor  General  (Sir  Roundell  Pal- 
inerjy  Mr.  Giffard  and  Mr.  WickenSy  for 
the  defendant,  Musurus  Bey,  objected  that, 
he  was  not,  as  the  ambassador  of  a  foreign 
power,  subject  to  the  jurisdiction  of  the 
Court — (7  Ann.  c.  12). 

[Wood,  V.C.  said  it  was  clear  that,  as 
against  M.  Musurus,  the  motion  must  be 
refused,  with  costs.  He  had  not  submitted 
himself  to  the  jurisdiction,  and  the  plain- 
tiffs could  not  bring  him  before  the 
Court] 

It  was  then  contended,  for  the  plaintiffs, 
that  the  Court  had  jurisdiction  to  restrain 
the  Bank  from  parting  with  the  fund  until 
the  question  of  title  was  settled,  and  that 
a  sufficient  case  had  been  made  out  to 
justify  the  Court  in  interfering  to  protect 
the  flmd  in  the  mean  time.  There  were 
substantial  questions  to  be  tried  at  the 
hearing,  and  until  those  questions  had 
been  decided,  it  did  not  appear  who  were 
entitled. — 

The  Secretary  of  StcUe  in  Council  of 
India  v.  Kamachee  Boye  Sahaba^  13 
Moa  P.C.  22. 


The  Duke  of  Brunnnck  v.  the  King  of 
Hanover^   6  Beav.   1;  s.  c.  13  Law 
J.  Rep.  (N.8.)  Chana  107;  2  RL 
Cas.  1. 
Mr.  Cotton,  for  the  Bank  of  England, 
urged  that  where  a  fund  was  the  property 
of  a  foreign  prince,  the  Court  had  no  juris- 
diction to  meddle  with  it — Wadsworth  v. 
the  Queen  of  Spain  (1).    But  if  it  had  such 
jurisdiction,  the  Bank  must  be  protected 
from  the  consequences  of  obeying  any  order 
the  Court  might  make. 

Wood,  V.C. — I  am  glad  to  have  heard 
this  argument,  and  I  have  no  doubt  that  I 
ought  to  grant  an  interim  injunction ;  be- 
cause the  real  question  is,  whether  there  is 
such  a  case  to  be  tried  at  the  hearing  as  to 
make  it  proper  that  this  fund  should  be 
kept  safe  in  the  mean  time.     If  there  is,  I 
ought  to  keep  the  fund  safe,  unless  by  so 
doing,  and  under  the  very  peculiar  drcmn- 
stances  of  this  case,  I  should  be  making  an 
order  against  the  Bank  of  England,  from 
the  consequences  of  which  I  am  unable 
to  protect  them.     The  Bank  of  England 
are  brought  here  as  the  holders  of  a  fund, 
which  it  certainly  must  be  taken  on  the 
bill — (and  there  is  no  doubt  of  it,  I  appre- 
hend, in  point  of  law) — could  be  withdrawn 
from   them  by  a  dieque  signed  by  the 
Turkish    ambassador.      The    bill  is  th^ 
filed,  stating  what  the  facts  are  with  rela- 
tion to  this  sum  of  money ;  and  if  the 
money  were  the  absolute  unqualified  pro- 
perty of  the  Sultan,  then  that  case  of  Wad^ 
worth  V.  the  Queen  of  Spain  might  have  some 
application.  There  might  be  some  difficulty 
in  attempting  to  enforce  a  claim  against 
that  which  was  the  property  of  the  Sultan, 
either  by  way  of  attachment  or  otherwise, 
so  as  to  bring  the   Sovereign  within  the 
jurisdiction  of  the  Court     But  the  way  in 
which  it  is  put  by  the  bill  is  this  :  it  is  said 
that  this  fund  is  not  at  present  the  ab- 
solute property  of  the  Sultan,  but  a  fund 
in  medio,  in  which  the  pUintiffs  have  a 
right  not  yet  absolutely  parted  with,  and 
which  is  in  a  contingent  event  to  become 
the  Sultan's  property,  and  in  another  con- 
tingency to  become  the  property  of  the 
plaintiffs;  that  it  is,  therefore,  a  fund  in 
which  both  the  Sultan  and  tiiey  have  a 

(I)  17  Q.B.  Rep.  171 ;  b.  c  20  Law  J.  Rep.  (n.s.) 
Q.B.  488. 
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contiiigent  interest  It  is,  in  fact,  exactly 
analogous  to  the  cases  put  by  Lord  Lang- 
dale  (though  arising  in  a  different  form),  in 
which  a  fund  will  ultimately  have  to  be 
dealt  with  by  the  Coiut,  which  may,  in  one 
event,  become  the  property  of  the  plaintiff, 
and,  in  another  event,  become  the  property 
of  the  Sultan.  Well,  the  case  standi  clearly 
thus  upon  the  facts  here ;  and  when  I  say 
"upon  the  facts  here,"  I  suppose  there 
really  is  no  reason  to  doubt  dmt,  on  the 
hearing,  they  will  be  much  the  same  as 
they  are  now.  I  do  not  say  that,  at  the 
hearing,  if  the  Turkish  government  should 
Uiink  it  right  to  intervene,  there  may  not 
be  a  point  to  be  argued  upon  the  effect  that 
should  be  given  to  the  additional  article 
indorsed  upon  the  concession,  under  all  the 
circumstances  that  have  been  introduced. 
But,  as  I  stated,  in  the  bill  it  stands  that 
the  original  concession  was  in  this  form : 
by  article  18,  20,000^  was  to  be  deposited 
as  a  security  only  for  the  perfect  execution 
of  the  contract ;  that  security  was  to  be 
replaced  at  the  disposal  of  the  grantees 
directly  the  bank  commenced  its  operations 
at  Constantinople ;  and  it  was  placed  there 
by  them  merely  as  a  security,  and  was  to 
be  withdrawn  by  them  in  the  event  of  their 
establishing  their  bank  "in  conformity 
with  the  stipulations  contained  in  these 
jwesents." 

The  next  article  says,  that  unless  they 
establish  the  bank  within  six  months  after 
the  delivery  of  the  firman,  the  security 
is  to  be  confiscated  in  favour  of  the  govern- 
ment. And  then  there  is  an  additional 
article,  as  alleged  by  the  bill,  and  the  actual 
instrument  has  been  verified,  that  the  bank 
was  not  to  be  established  until  three  months 
after  the  paper  money,  which  was  then  in 
circulation,  should  all  have  been  withdrawn. 

The  additional  article  is  signed  by  the 
unbassador  of  the  Turkish  government,  and 
the  signature  of  the  present  plaintiffs,  by 
way  of  acceptance  of  the  firman,  comes  after 
that  additional  article,  and  immediately  at 
the  foot  of  it,  and  after  the  signature  of  the 
Turkish  minister.  Therefore,  upon  that  state 
of  facts,  at  all  events,  there  is  at  least  the 
question  to  be  tried  whether  that  additional 
article  is  not  part  of  the  original  agree- 
ment If  so,  on  the  facts  stated  here  (and  of 
the  truth  of  which  I  say  again  there  is  really 
no  doubt),  that  the  paper  money  has  not 


at  the  present  moment  been  withdrawn, 
though  it  is  in  process  of  being  with- 
drawn, the  time  has  not  arrived  in  which 
the  money  could  be  confiscated.  Then  there 
is  the  averment  and  the  correspondence  set 
forth  tending  to  shew  that  the  money  is 
about  to  be  claimed,  unless  they  will  con- 
sent to  give  up  the  concession  altogether. 
Injustice  to  the  Turkish  ambassador,  as  he 
is  absent,  I  am  bound  to  say  that  in  this  cor- 
respondence he  states  that  the  government 
do  not  wish  to  avail  themselves  of  the  money ; 
that  the  money  is  at  the  disposal  of  the  plain- 
tiffs, provided  they  will  give  up  the  conces- 
sion. It  does  not  appear  to  me,  however, 
at  present,  on  the  materials  before  me,  that 
'they  are  obliged  to  give  up  that  concession 
as  a  bargain  for  preventing  the  money  from 
being  handed  over.  They  say  "  we  will  abide 
by  our  concession  at  present,  and  when 
the  paper  money  is  withdrawn  it  is  for  us 
to  say  whether  the  bank  is  to  be  started  or 
not."  The  only  doubt  (and  that,  again,  is 
a  doubt  that  may  have  to  be  determined  at 
the  hearing,  when  all  the  parties  come 
before  the  Court)  is,  whether  or  not  the 
proceedings  that  took  place  as  to  what 
is  called  the  winding-up  of  the  concern 
amounted  to  such  a  breaking  up  or  aban- 
donment of  the  concession  as  to  entitle  the 
Tiurkish  government  to  treat  it  as  aban- 
doned. That  will  be  a  matter  again  to  be 
heard  and  determined  at  the  hearing;  but 
I  cannot  say  that  it  is  clear  that  that  would 
be  the  result  in  the  present  state  of  things 
before  me ;  and  unless  it  is  so,  it  is  not  right 
that  this  20,000^  should  be,  as  it  may  be  to- 
morrow, unless  steps  are  taken,  withdrawn 
by  the  cheque  of  the  Turkish  ambassador. 
Take  a  case  that  may  well  be  supposed, 
of  a  foreign  minister  here  accepting  a  simple 
trust,  becoming  trustee  of  a  marriage-settle- 
ment or  the  Uke,  and  becoming  the  sole 
trustee  of  funds  invested  in  the  Bank  of 
England,  it  is  quite  true  I  could  not  deal 
with  him  on  account  of  the  impossibility 
of  a  process  being  had  against  an  ambas- 
sador. But  tlie  funds  being  in  the  Bank 
of  England,  it  appears  to  me  clearly  that  I 
could  prevent  the  Bank  of  England  from 
handing  them  over  to  him,  upon  a  distinct 
intimation  on  his  part  that  he  intended  to 
apply  them  to  his  own  use.  And  so  it  appears 
to  me  that  I  cannot  deal  with  this  gentleman 
here  because  he  is  a  foreign  minister ;  but, 
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the  fdnds  being  here,  this  Court  has  jmisdio- 
tion  to  prevent  them  from  being  vnisted  and 
gettinginto  hands  (and,  perhaps,  all  the  more 
on  that  account)  from  which  they  cannot  be 
withdrawn.  Therefore,  all  I  have  to  do  is  to 
consider  simply  whether  the  Bank  of  Eng- 
land will  really  be  protected  by  this  order. 
It  appears  to  me  that  the  Bank  will  be 
most  amply  protected  in  this  state  of  cir- 
cumstances ;  because,  if  the  Turkish  ambas- 
sador should  present  his  cheque,  under  the 
order  of  this  Court  the  cheque  will  not  be 
honoured,  and  the  only  mode  in  which  he 
can  arrive  at  the  money  will  be  by  taking 
some  process  of  his  own.  I  feel  a  very 
strong  opinion  that  if  he  chose  to  take  that 
course  the  position  of  things  would  be  very 
much  altered.  He  would  be  submitting 
himself  to  the  jurisdiction  of  English  tri- 
bunals, and  in  that  case  English  tribunals 
would  have  the  power  of  saying,  for  that 
purpose  only,  that  they  would  administer 
justice  between  all  parties  concerned  in  a 
litigation  which  he  had  himself  commenced. 
Therefore,  whatever  course  might  be  adopted 
in  regard  to  the  money,  the  order  of  this 
Court  will  give  in  this  case  just  the  same 
protection  to  the  Bank  as  in  the  case  of  a 
person  who  has  not  been  served  with  an 
order  in  consequence  of  his  being  absent 
from  the  jurisdiction  of  the  Court  I  think, 
therefore,  I  ought  to  make  an  order  to  re- 
strain the  Bank  from  paying  or  delivering, 
or  permitting  to  be  paid  or  delivered,  to 
any  person  or  persons  otherwise  than  under 
the  direction  of  this  Court,  the  said  sum  of 
20,000/.  Turkish  bonds,  or  any  part  there- 
of. In  fact,  the  order  will  be  as  prayed, 
with  the  exception  of  those  words,  "  other 
than  the  plaintififis  or  their  nominees."  It 
will  only  be  an  injunction  till  the  hearing 
of  the  cause  or  further  order. 


\  re  ROWLEY. 


LoBDS  Justices.  )         _ 
Jan.  16.       I       '" 

Lunacy — Practice — Costs  of  Mortgagor, 

A  tody,  before  lunacy^  became  the  mort- 
gagee of  certain  premises.  After  her  lunacy 
committees  were  appointed,  and  one  of  them 
called  in  the  m/yrtgage  money  and  served  the 
mortgagor  with  a  petition  praying  that  the 
committees  might  be  appointed  to  reconvey 


the  mortgaged  estate  to  him.  The  Ccwi 
decided  that  the  mortgagor  was  entitled  to 
his  costs  of  appearance  ont  of  the  lunatv^s 
estate, 

Mrs.  Elizabeth  Rowley,  prior  to  her 
lunacy,  had  advanced  monies  to  several 
persons  on  mortgage.  After  she  had  been 
declared  lunatic,  committees  of  her  person 
and  estate  were  in  due  form  appointed,  and 
it  appearing  to  the  committees  of  the  estate 
that  the  mortgage  mouies  ought  to  be  called 
in,  one  of  them  had  given  notice  to  the 
several  mortgagors  of  an  intention  of  calling 
in  the  money.  The  case  came  before  the 
Court  on  a  petition  by  the  committees  of 
the  estate,  praying  that  they  might  be  ap- 
pointed in  the  place  of  the  lunatic  to  execute 
all  proper  deeds  and  other  assurances  for 
the  purpose  of  re-conveying  such  heredita- 
ments and  premises  to  the  several  parties 
entitled  thereto,  or  as  they  should  direct, 
freed  and  discharged  from  the  several 
respective  mortgage  debts  thereby  secured, 
and  that  such  mortgaged  securities,  now  in 
the  custody  of  the  Master,  might  be  deli- 
vered to  the  petitioners  as  such  committees, 
to  be  delivered  over  by  them  to  the  several 
persons  entitled  thereto,  on  completion  of 
such  re-conveyances,  and  that  the  costs  of 
all  proper  parties  incidental  to  this  applica- 
tion might  be  paid  out  of  the  estate  of  the 
lunatic 

The  petition  was  served  upon  the  several 
mortgagors,  but  only  one  appeared. 

Mr,  Speedy  for  that  mortgagor,  asked  for 
his  costs  out  of  the  lunatic's  estate,  citing 
Re  Wheeler  (1). 

Their  Lordships  considered  that  although 
the  question  was  one  which  did  not  seem 
to  be  very  clearly  settled,  they  apprehended 
that  where  the  petition  was  presented  by 
the  mortgagor  for  a  re-conveyance  or  vesting 
order,  the  legal  estate  being  outstanding  in 
the  mortgagee's  lunatic  heir,  the  costs 
would  be  ordered  to  be  paid  by  the  mort- 
gagor. But  their  Lordships  considered 
Uiat  it  was  the  duty  of  the  committees  to 
place  themselves  in  such  a  position  as 
would  enable  them  to  re-convey  a  perfect 
title  to  the  mortgagors,  and  if  they  brought 

(1)  1  De  Gex,  M.  k  G.  434;  b.c.  21  Law  J 
B€p.  (v.s.)  Chano.  759. 
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any  mortgagor  before  the  Court  previous  to 
80  doing,  the  estate  of  the  lunatic,  whose 
nusfortune  occasioned  the  imperfect  title, 
must  bear  the  costs. 


SNO  V.  TATAM. 


Stuart,  V.C. 
Jan.  19. 

Mortgage — Bequest  of  PersoncU  Estate 
subject  to  Payment  of  Testator's  Debts — 
Exoneration  of  mortgaged  Estate — 17  ds  \% 
VieL  c  113. 

A  bequest  contained  in  a  will,  dated  in 
1857,  of  all  a  testator's  personal  estate, 
^smbfect  to  the  paymetU  of  his  debts,*^  renders 
rntek  personal  estate  primarily  liable  for  the 
payment  of  a  sum  of  money  with  which  the 
teiator's  real  estate  woe  charged  by  way  of 
mortgage. 

Dictum  of  Lord  Campbell,  in  Woolstenr 
croft  V.  Woolstencroft  (1),  not  followed 

Hildred  Eno,  by  will,  dated  the  11th  of 
November  1857,  after  appointing  his  wife, 
Harriet  Eno,  to  be  executrix,  and  William 
Sykes  and  Isaac  Sykes  to  be  trustees 
thereof  bequeathed  as  follows:  ''I  give 
my  household  goods,  live  and  dead  stock, 
aiui  other  my  personal  estate  and  effects 
whatsoever  and  wheresoever  unto  my  wife 
absolutely,  subject  to  the  payment  of  my 
debts,  funeral  and  testamentary  expenses." 
The  testator  then  gave  all  his  real  estates 
to  his  trustees,  upon  trust  to  let  the  same 
either  from  year  to  year,  or  for  a  term  not 
exceeding  seven  years,  provided  his  wife 
should  so  long  live,  and  to  stand  possessed 
of  the  rents  and  profits  thereof  in  trust  for 
his  wife  for  her  life,  and  on  her  death  upon 
tnvst  to  sell  the  same,  and  to  stand  pos- 
sessed of  the  monies  arising  from  such  sale, 
for  the  benefit  of  his  brothers  and  sisters 
and  nephews  and  nieces. 

By  a  codicil  to  Ms  will,  dated  the  6th  of 
May  1859,  the  testator,  after  stating  that 
once  the  making  of  his  will  his  wife  had 
borne  him  a  son,  dedared  that  all  his  real 
estates  should,  after  the  decease  of  his  wife, 
be  held  by  his  trustees  upon  trust,  in  the 
events  which  had  happened,  for  his  said 
son  and  only  child,  the  plahitiff^  Hildred 
AlUss  Eno,  absolutely. 

a)  2  De  Gex,  F.  &  J.  851;  8.  c  30  Law  J.  Bap. 
(v.8.)  ChMic  22. 


The  testator  died  on  the  2nd  of  Septem- 
ber 1859. 

At  the  time  of  his  death  the  testator  was 
seised  in  fee  simple  of  certain  real  estate, 
situate  at  Stickney,  in  Lincolnshire,  which 
was  subject  to  a  mortgage  debt  of  1,700/. 
thereon  created  by  him. 

In  January  1860  Harriet  Tatam,  the 
testator's  widow,  intermarried  with  the  de- 
fendant, William  Tatam. 

W.  Sykes  and  I.  Sykes  had  duly  dis- 
daimed  the  trusts  of  the  testator's  will,  and 
no  new  trustees  had  been  appointed  in  their 
stead. 

This  was  a  suit  on  behalf  of  the  in&nt 
son  of  the  testator  against  William  Tatam 
and  Harriet  his  wife  for  (among  other 
things)  the  administration  of  the  testator's 
estate,  and  praying  a  declaration  that  his 
personal  estate  was,  as  between  the  plaintiff 
and  the  defendants,  primarily  liable  to  the 
payment  of  the  mortgage  debt  of  1,700/. 
and  interest,  and  that  such  personal  estate 
might  be  applied  in  discharge  of  that 
debt 

Under  an  order  obtained  for  the  purpose, 
Mrs.  Tatam  appeared  separately  from  her 
husband. 

Mr,  Schomherg,  for  the  plaintiff,  referred 
to— 

MeUish  V.  VaUinSy  2  Jo.  A  H.  194 ; 
S.C  31  Law  J.  Rep.  (n.s.)  Chanc.  592. 
Woolstencroft  v.  Woolstencroft,  29  Law 
J.  Rep.  (n.s.)  Chanc  511;  s.c  on 
appeal,  2  De  Gex,  F.  &  J.  351 ;  30 
Law  J.  Rep.  (n.s.)  Chanc  22. 
Wilson  V.  Newman,  before  the  Master 
of  the  Rolls,  not  reported. 

Mr,  Martindale,  for  Mrs.  Tatam,  sup- 
ported the  plaintiff's  case.  He  referred  to 
Smith  V,  Smith  (2), 

Mr,  Bacon  and  Mr,  Bedwell,  for  Mr. 
Tatam,  who,  in  right  of  his  wife,  was  en- 
titled to  the  testator's  personal  estate,  con- 
tended that  a  bequest  of  personalty  "subject 
to  the  payment  of  the  testator's  debts," 
was  not  a  sufficient  indication  of  intention 
on  the  part  of  the  testator  to  make  the  per- 
sonal estate  primarily  liable  for  the  payment 
of  mortgage  debts,  under  the  statute  1 7  <&  1 8 
Vict  c  1 1 3.  They  relied  upon  the  dictum 
of  Campbell,  L.C.,  in  Woolstencroft  v.  Wool- 


(2)  8  Giff.  268;  8.  c.  31  Law  J.  Rep.  (n.s.) 
ChAnc.  91. 
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gtmcroftj  to  the  effect  that  the  same 
rule  should  now  be  observed  with  respect 
to  exempting  mortgaged  land  from  the 
payment  of  die  mortgage  money  charged 
thereon  as  was,  before  the  17  i  18  Vict, 
c  113.  came  into  operation,  observed  with 
respect  to  exempting  the  personal  estate; — 
the  mortgaged  land  being  now  primarily 
liable,  as  the  personal  estate  had  been  liable 
previously. 

Stuart,  V.C— The  difficulty  in  this 
case  seems  to  me  to  turn  upon  those  par- 
ticular words  of  the  act  which  say  that  the 
expression  of  "any  contrary  or  other  in- 
tention'^  shall  be  sufficient  to  shew  that 
the  personal  estate  is  primarily  liable.  I 
have  already  in  the  case  of  Smith  v.  Smith 
stated  my  impression  as  to  the  dictum 
which  Lord  Campbell  is  reported  to  have 
expressed  in  the  case  of  WooUtencroft  y, 
WoolsUncrofty  and  my  impression  certainly 
is,  that  Lord  Campbell  had  not  clearly 
in  his  mind  what  the  rule  was  which  was 
established  by  the  case  of  Bootle  v.  Blunr 
dell  (3),  and  by  other  cases,  as  to  what 
was  necessary  to  exonerate  the  personal 
estate  from  the  payment  of  debts.  I 
do  not  think  that  anybody  can  say  that, 
according  to  the  law  as  settled  by  those 
older  cases,  the  expression  of  "  any  contrary 
or  other  intention"  merely  would  have 
exonerated  the  personal  estate.  That  was 
not  the  law  of  the  Court  Such  was  not 
the  doctrine  of  the  cases. 

In  the  present  case  there  is  a  gift  to 
the  wife  of  the  testator's  household  goods, 
and  of  all  his  personal  estate,  subject  to  the 
payment  of  his  debts.  It  has  not  been 
observed  at  the  bar,  but  it  appears  that 
in  the  case  of  Hellish  v.  VallinSy  which 
resembles  this,  except  in  the  transposition 
of  the  clauses,  the  direction  extends  to  the 
pa3rment  of  "all"  debts.  In  the  present 
case,  the  direction  is  "  subject  to  the  pay- 
ment of  my  debts."  But  I  do  not  think 
anyUiing  can  turn  upon  that  circumstance, 
because  when  a  testator  says  "  subject  to 
my  debts,"  he  means  "subject  to  all  my 
debts."  What  the  testator  has  given  here 
is  what  remains  after  all  his  debts  are  paid ; 
and  I  cannot  come  to  any  other  conclu- 
sion upon  the  true  construction  of  the  gift 

(8)  19  Yes.  494;  b.c.  1  Mer.  193. 


of  the  personal  estate  to  this  lady,  than 
that  whit  she  is  entitled  to  is  the  residue 
after  the  payment  of  all  the  testators  debts, 
funeral  and  testamentary  expenses.  Now, 
if  she  is  to  take  the  personal  estate  subject 
to  the  pajmient  of  aU  debts,  this  mortgage 
is  one  of  them ;  and  I  can  find  no  ground 
for  construing  this  gift,  so  as  to  except  the 
mortgage  debt  Vice  Chancellor  Wood,  in 
Mellish  V.  VallinSy  has  made  this  im- 
portant observation,  that  one  of  the  argu- 
ments relied  upon  to  induce  the  legislature 
to  pass  the  act  called  "  Mr.  Locke  King's 
Act,"  was  the  rule  of  construction  of  this 
Court,  that  if  a  testator  gave  an  estate  sub- 
ject to  a  mortgage,  that  was  not  sufficient 
to  exonerate  the  personal  estate.  Every 
one  must  see  that  such  a  construction  was 
a  remarkably  strong  one  to  be  arrived  at  by 
this  Court ;  but  that  construction  was  up- 
held by  the  weight  of  authority.  Lord 
Campbell's  construction  of  the  act  seems  to 
me  to  go  this  length,  that  if  a  testator  says, 
"  I  give  all  my  personal  estate  to  my  wife, 
subject  to  the  payment  thereout  of  all  my 
debts,"  still  the  personal  estate  is  not  sub- 
ject to  the  pajmient  of  a  mortgage  debt 
I  can  come  to  no  other  conclusion  upon 
this  act  of  parliament  than  that  the  words 
**any  contrary  or  other  intention"  must 
have  their  proper  meaning ;  and  if  I  find 
a  will  in  which  there  is  some  intention 
expressed  contrary  to  that  of  the  mortgage 
debt  being  paid  out  of  the  mortgaged  estate, 
I  am  bound  by  the  language  of  the  act 
There  being  here  the  expression  of  such  a 
contrary  intention,  I  have  come  to  the  con- 
clusion that,  in  tMs  case,  the  provisions  of 
the  act  of  parliament  with  respect  to  making 
the  mortgaged  estate  primarily  liable  for 
the  payment  of  the  mortgage  debt  chaiged 
thereon  cannot  take  effect,  and  that  this 
lady  takes  the  testator's  personal  estate 
subject  to  the  payment  of  the  debts ;  and 
therefore  that  ^e  does  not  take  anyUiing 
until  she  has  paid  the  mortgage  debt,  which, 
in  my  opinion,  is  not  primarily  payable  out 
of  the  mortgaged  estate  upon  which  it  was 
charged. 
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^q^lQ.  {  THE  ATTORNEY  GENB- 

•^^'    g  *  j      EAL  V.  BTHERIDOS. 

TnuU — Partteular  Baptists — Strict  or 
Open  Communion, 

By  a  trust  d^ed^  executed  in  May  1841, 
a  certain  chapel  at  Ramsgate  was  conveyed 
to  trustees  upon  trust  at  aU  times  thereafter 
to  permit  the  sadd  chapel  to  be  used^  occur 
pied  and  et^'oyed  as  a  place  for  public  reli- 
gions worship  by  the  society  of  Protestant 
dissenters  of  the  denomination  called  "  Par- 
ticular or  Calvinistic  Baptists"  and  by  such 
other  persons  as  should  thereafter  be  united 
to  the  said  society  and  admitted  members 
thereof: — Held,  ^uU  the  doctrine  of  strict 
communion  was  not  an  essential  doctrine  of 
ewery  Particular  Baptist  church;  that  it 
was  a  matter  of  order  and  practice  which 
each  church  had  an  inherent  right  to  vary; 
and  that  a  large  nuj^'ority  of  the  congregation 
of  this  chapel  having  arrived  at  the  conclu- 
sion that  unbaptized  persons  might  be  ad- 
mitted to  the  communion,  such  a  practice 
was  not  a  breach  of  the  trusts  of  the  deed. 

This  was  an  infonnation  filed,  at  the 
rdation  of  Maiy  Spencer,  of  King  Street, 
Bamsgate,  against  Benjamin  Copeland 
Etheridge,  the  minister,  and  other  persons, 
trustees  of  Cavendish  Chapel,  Bamsgate, 
and  it  prayed,  inter  alioy  that  it  might  be 
declared  that  according  to  the  true  con- 
stmction  of  the  trust  deed  of  the  15th  of 
May  1841,  no  persons  other  than  Particular 
Bi^tists,  or  such  as  had  been  baptized  by 
immersion  when  adult,  upon  a  personal 
profession  of  repentance  towards  Gk)d  and 
£uth  in  Jesus  Christ,  and  who  professed 
the  doctrine  of  limited  or  particular  redemp- 
tion, were  entitled  to  t^e  benefit  of  the 
trusts  of  the  said  deed,  or  to  be  admitted 
to  a  participation  of  the  Lord's  Supper  at 
tiie  said  chapeL  Secondly,  that  the  trusts 
of  the  said  indenture  of  the  15th  of  May 
1841  might  be  performed  and  carried  into 
execution  under  the  direction  of  the  Court 
Thirdly,  that  the  defendant  Etheridge 
might  be  restrained  from  admitting  to 
Church  mranbership,  or  to  the  communion 
of  the  Lord's  Supper  at  Cavendish  Chapel, 
and  frt>m  administering  the  communion 
there  to  any  persons  or  person  not  being  a 
Particular  Baptist  or  a  baptized  believer. 


Fourthly,  that  the  defendants  might  be 
restrained  from  permitting  any  persons  not 
being  Particular  Baptists  to  use  the  said 
chapel,  or  to  partake  of  the  Lord's  Supper 
at  tiie  said  chapel ;  and  that  the  defendant 
B.  Copeland  Etheridge  might  be  removed 
from  being  the  minister  of  the  said  chapeL 

The  bill  contained  the  following  state- 
ments.— 

B^ore  the  separation  of  the  Church  of 
England  from  the  Church  of  Rome  the 
doctrine  of  psedobaptism,  or  the  baptism 
of  inffuits,  and  the  rite  of  baptism  by 
sprinkling,  as  held  and  practised  by  the 
Boman  Catholic  Church,  had  become  the 
subject  of  earnest  controversy.  Many,  as 
the  Waldenses,  Lollards,  and  Wycliffe  him- 
self, maintained  that  adults  only  ought  to 
be  baptized,  and  that  baptism  ought  to  be 
performed  by  the  immersion  of  the  whole 
body  in  water;  and  early  in  the  sixteenth 
century  the  persons  maintaining  these  opin- 
ions came  to  be  designated  "  Anabaptists," 
and  in  later  times  they  have  been  usually 
distingmshed  by  the  name  of  "Baptists" 
simply.  Soon  after  the  Reformation  the 
Baptists  separated  from  the  Established 
Church  and  formed  themselves  into  distinct 
congregations  or  churches.  These  sepa- 
rate congregations  or  churches  all  agree  in 
holding  baptism  to  be  a  Qospel  ordmance, 
which  ought  to  be  administered  to  those 
only  who  have  previously  given  satisfactory 
proof  of  repentance  towards  GK>d  and  faith 
in  the  Lord  Jesus  Christ;  that  it  ought  to 
be  administered  by  immersion  of  the  whole 
body,  when  adult,  upon  a  profession  of 
repentance  and  fedtL  These  separate  con- 
gregations or  churches,  however,  differed 
amongst  themselves  on  other  points  of 
doctrine  and  practice,  some  holding,  with 
Calvin,  that  particular  individuals  were 
predestinated  or  elected  to  salvation  and 
eternal  life,  while  others  held,  with  Armi- 
nius,  that  salvation  and  eternal  life  were 
freely  offered  .to  alL  Those  who  held  with 
Calvin  were  called  "Calvinistic"  or  "Par^ 
ticular  Baptists,"  while  those  who  held 
with  Arminius  were  denominated  "Armi- 
nian"  or  "General  Baptists."  In  early 
times  the  words  "  congregation "  and 
"church"  were,  at  all  events  with  refer- 
ence to  Particular  Baptists,  synonymous 
terms;  but  in  later  times  a  distinction  has 
become  recognized  and  established  between 
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them — a  church  of  Pardcnlar  Baptists  being 
a  society  of  baptized  believers,  that  is  to 
say,  of  persons  who,  having  received  the 
rite  of  baptism  by  immersion  when  adult, 
upon  a  personal  profession  of  repentance 
and  fEUth,  are  united  together  in  the  bonds 
of  Christian  fellowship  for  the  worship  of 
Qod  and  the  administration  and  reception 
of  the  ordinances  of  baptism  and  the  Lord's 
Supper;  while  the  term  "congregation" 
has  come  to  be  applied  to  all  who  regularly 
attend  the  public  worship  of  Gkxl  in  the 
same  place,  whether  they  have  or  have  not 
been  received  into  the  fellowship  of  the 
church.  A  church  or  society  of  Particular 
Baptists  IB  an  organized  body,  having  pas: 
tors  or  ministers,  and  office-bearers  called 
deacons,  whose  chief  duty  is  to  administer 
the  pecuniary  affairs  of  the  church.  Each 
church  or  society  is  absolutely  independent 
of  all  other  churches,  even  of  Particular 
Baptists,  in  all  matters,  as  well  spiritual  as 
temporal  Each  church  holds  certain  speci- 
fied doctrines  of  religion  and  principles  of 
church  government,  and  also  certain  sped- 
fied  rites  or  modes  of  celebrating  Christian 
ordinances,  and  these  they  maintain  to  be 
derived  from  or  in  accordance  with  the 
revelation  and  will  of  Ood  as  contained  in 
his  Word.  Each  church  has  its  own  rules 
and  modes  of  action  with  reference  to  the 
admission  and  ejection  of  members,  and 
the  terms  of  communicm  or  fellowship 
amongst  themselves.  These  matters  are 
all  peculiar  and  essential  to  the  church, 
and  with  them  the  general  congregation  or 
attendants  at  public  worship  (not  being 
also  members  of  the  society)  have  nothing 
to  da  Admission  to  membership  or  church 
fellowship  implies  and  involves  an  adhesion 
to  and  the  maintenance  of  the  doctrines 
and  practice  of  the  church  into  which  any 
individual  may  be  received;  and  it  is 
admission  to  membership  with  the  church, 
and  this  alone,  which  gives  the  right  to 
participate  with  the  church  ip  its  celebra- 
tion of  the  ordinances  of  religion  and  in 
particular  of  the  Lord's  Supper.  In  former 
times  the  buildings  where  the  societies  or 
churches  of  Particular  Baptists  and  other 
dissenters  were  accustomed  to  assemble  for 
public  worship  were  held  on  lease  or  other- 
wise at  a  rental,  and  not  being  the  absolute 
property  of  the  church  or  society  were  not 
devoted  in  perpetuity  to  its  use,  and  under 


such  circumstances  it  was  competent  for 
any  church  or  Christian  society  to  alter 
and  depart  from  the  doctrines  and  ordi- 
nances of  religion  which  it  originally  main- 
tained, and  as  the  persons  for  the  time 
being  constituting  the  church  might  think 
fit,  and  in  this  way  it  has  happoied  that 
many  churches  of  (General  Baptists  which 
were  originally  orthodox  have  become 
Unitarian,  and  many  Particular  Baptist 
churches  have  come  to  receive  into  memba<- 
ship  with  them,  or  have  admitted  to  occa- 
sional communion  of  the  Lord's  Supper, 
persons  who  are  not  baptized  believers,  that 
is  to  say,  who  have  not  been  bi^>tised  by 
immersion  when  aduH;  and  to  such  an 
extent  has  this  practice  been  carried  within 
the  present  century,  that  a  distinction  is 
now  recognized  between  churches  and  soci- 
eties calling  themselves  Particular  Bapdst 
churches,  with  reference  to  what  is  called 
« the  terms  of  communion,"  or  the  condi- 
tions upon  which  persons  are  received 
amongst  them  to  the  communion  of  the 
Lord's  Supper.  Those  churches  whidi 
admit  to  a  participation  with  them  of  the 
Lord's  Supper  only  baptized  believers,  as 
that  expression  is  known  and  recognized 
amongst  Particular  Baptists,  being  called 
churches  of  ^'  strict  communion,"  "vdiile 
those  who  admit  to  membership  or  ooca- 
sional  communion  of  the  Lord's  Supper 
persons  who  are  not  baptized  believers 
are  termed  churches  of  "free,"  "mixed" 
or  "  open "  communion.  However,  no 
church  or  society  is  or  can  be  a  Particular 
Baptist  church  which  allows  of  "  fr^e," 
"  open"  or  "  mixed"  communion ;  inas- 
much as  it  is  the  essential  condition  and 
particular  characteristic  of  a  Particular 
Baptist  church  that  all  its  members  and 
all  those  who  partake  of  the  Lord's 
Supper  with  them  should  be  Particular 
Baptists,  and  it  is  by  a  loose  and  improper 
use  of  the  term,  and  by  way  of  courtesy 
only,  that  societies  who  allow  of  free,  open, 
or  mixed  communion  are  caUed  Particular 
Baptist  churches,  although  the  minister  and 
a  majority  of  the  members  for  the  time  being 
may  hi4>pen  to  be  personsholdingin  themain 
the  same  doctrines  as  Particular  Baptists. 
In  later  times,  when  any  member  of  Parti- 
cular Baptists  or  other  dissenters  have  been 
desirous  of  uniting  themselves  together  as 
a  church  or  Christian  society,  and  of  procur- 
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ing  a  place  of  pablic  worship^  they  have  for 
the  most  part  purchased  or  buih  a  chapel 
bj  means  of  sabscriptioiis  of  money  amongst 
themselves  and  others  favourable  to  their 
Tiews;  and  in  these  cases  the  chapel,  with 
the  school-rooms  or  other  buildings  attached 
to  it,  are  conveyed  in  perpetuity  to  a  body 
of  persons  in  trust  for  the  benefit  of  the 
individual  church  or  Christian  society  by 
or  for  whom  the  same  had  been  erected  or 
bou^t,  with  a  declaration  of  the  trusts 
npon  which  the  same  should  forever  there- 
after be  held,  so  as  to  connect  and  identify 
the  property  with  certain  articles  of  futh 
sod  practice,  and  thereby  prevent  the  same 
from  being  diverted  to  any  other  purpose, 
or  occupied,  used,  or  enjoyed  by  any  person 
not  holding  and  maintaining  the  same 
iitides  and  practice  as  the  church  or  Chris* 
tian  society  who  first  established  the  trust 
In  or  about  the  year  1 850,  a  number  of  Par- 
ticnlar  Baptists,  holding  to  the  practice  of 
s^ct  communion,  formed  themselves  into  a 
diurch  or  Christian  society  at  Ramsgate,  in 
the  Isle  of  Thanet,  and  being  desirous  of 
having  a  chapel  or  building  for  the  public 
worship  of  God  in  accordance  with  their 
own  views,  they  purchased  a  chapel  called 
Bnilah  Cii&pel,  in  Bamsgate  aforesaid,  which, 
hj  an  indenture,  bearing  date  the  17th  of 
iqpiil  1834,  and  made  between  Benjamin 
WiUiama  of  the  one  part,  and  several  persons 
as  trustees  of  the  odier  part,  was  conveyed 
unto  and  to  the  use  of  the  said  parties 
thereto  of  the  second  part,  their  heirs  and 
assigns  for  ever,  subject  nevertheless  to  a 
mortgage  therein  mentioned  for  600/.  and 
interest;  upon  trusty  nevertheless  that  the 
said  trustees  should,  from  time  to  time,  and 
at  all  times  thereafter,  permit  the  said  chapel 
to  be  used,  occupied,  and  eigoyed  as  a  place 

fnr  fJkA  miMii*  wolimruna  vrrkvaVkin  an/1   ackrmi*^ 


Baptists  as  the  major  part  of  the  members 
of  the  said  society  present  at  a  meeting  to 
be  held  for  that  purpose,  should  from  time 
to  time  elect  and  choose  to  be  their  minister 
or  .pastor  to  preach  and  expound  the  Holy 
Scriptures,  and  otherwise  to  officiate  in  the 
said  chapel  according  to  the  usual  order  and 
customs  of  the  society  of  Protestant  dissen- 
ters of  the  denonunation  aforesaid;  and 
when  and  so  often  as  the  person  who  should 
be  elected  such  minister  or  pastor  as  afore- 
said should  die  or  be  removed  or  displaced 
from  his  office  by  the  major  part  of  the 
members  of  the  said  society  present  at  a 
meeting  to  be  held  for  that  purpose,  as  there- 
inafter mentioned,  they  should,  until  another 
person  should  be  duly  appointed  minister  or 
pastor  of  the  said  society,  permit  such  per- 
son or  persons  of  the  denomination  aforesaid 
to  preach  in  the  said  chapel  or  otherwise 
officiate  therein  according  to  such  order  and 
customs  as  thereinbefore  mentioned  as  the 
deacons  for  the  time  being  of  the  said 
society,  or  the  major  part  of  them,  should 
appoint  in  that  behalf;  and  if  they  should 
disagree  in  their  choice,  then  as  the  majority 
of  the  members  of  the  said  society  present 
at  a  meeting  to  be  held  for  that  purpose 
should  in  the  manner  thereinbefore  men- 
ti(med  appoint  in  that  behalf;  and  the  said 
indenture  contained  divers  other  directions 
and  provisions.  The  lastly-stated  indenture 
was  duly  enrolled  in  Chancery,  pursuant  to 
the  statute  of  9  Gea  2.  c  36.  In  the  year 
1837,  the  Bev.  John  Mortlock  Daniell  was 
chosen  minister  of  the  church  assembling  at 
Beulah  ChapeL  He  was  a  "strict  Baptist," 
and  he  held  to  the  practice  of  "strict  com- 
munion,'' and  throughout  his  ministry,  with 
the  exception  hereinafter  mentioned,  the 
practice  of  "strict  communion"  was  invio- 
lably maintained.  The  church  and  congre- 
gation considerably  increased  under  Mr. 
Daniell's  ministry,  and  the  said  chapel  was, 
firom  time  to  time,  altered  and  enlarged  by 
means  of  subscriptions  raised  amongst 
members  of  the  church  and  others  fiivour- 
able  to  its  views  and  practice.  Early  in 
1839  Mr.  Daniell  became  desirous  of  a  furr 
ther  enlargement  of  the  chapel,  which  he 
proposed  should  be  effected  by  the  purchase 
of  an  adjoining  house,  but  tlus  design  was 
abandoned,  and  it  was  ultimately  proposed 
and  determined  to  erect  a  new  and  larger 
chapel  in  another  part  of  Bamsgate,  and  that 
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the  old  chapel  should  be  sold,  and  the  surplus 
purchase-money,  after  discharging  the  mort- 
gage debt  and  costs,  applied  towards  the 
erection  of  the  new  one;  that  the  sum  of 
700/.  should  be  borrowed  on  security  of  the 
new  chapel,  and  the  rest  of  the  money 
which  might  be  required  for  completing  the 
new  chapel  should  be  raised  by  subscrip- 
tions; and  that  Mr.  Daniell  should  take 
upon  himself  the  responsibility  of  carrying 
the  undertaking  into  effect  Meanwhile 
Mr.  Daniell's  views  upon  the  question  of 
strictcommunionaresupposedto  have  under- 
gone a  change,  and  he  mentioned  to  a  few 
of  the  members  of  the  church  that  he  was 
desirous  of  admitting  to  the  Lord's  table  at 
Beulah  Chapel  persons  other  than  baptized 
believers,  and  upon  their  expostulating  with 
him  on  the  subject  several  church  meetings 
were  specially  convened  and  held  in  the 
month  of  December  1839;  and  at  the  last 
of  these  meetings,  which  was  held  on  the 
10th  day  of  that  month,  Mr.  Daniell  having 
ascertained  that  the  great  majority  of  the 
church  members  were  decidedly  opposed  to 
any  change,  stated  that  he  saw  what  were 
the  feelings  of  the  church,  and  that  he  would 
not  disturb  its  harmony  by  proposing  any 
alteration.  The  practice  of  strict  communion 
as  the  same  had  theretobefore  been  observed 
was  from  thenceforth  continued,  in  accord- 
ance with  the  unanimous  wish  of  the  church. 
The  proposal  of  Mr.  Daniell  to  alter  the 
practice  of  the  church  had,  however,  greatly 
interfered  with  the  arrangements  for  the 
erection  of  a  new  chapel  and  disturbed  the 
peace  of  the  church;  and  upon  his  acqui- 
escing in  the  views  and  wishes  of  the  mem- 
bers the  undertaking  was  resumed  and 
carried  on  with  vigour,  but  it  was  determined 
and  agreed  that  die  new  chapel,  when  com- 
pleted, should  not  remain  under  the  control 
of  Mr.  Daniell,  but  should  be  vested  in  per- 
sons to  be  chosen  by  the  church,  upon  such 
trusts  as  would  effectually  secure  the  same 
for  the  benefit  of  the  then  existing  church 
of  Particular  Baptists,  and  such  persons 
holding  and  maintaining  the  same  doctrines 
and  practice  as  should  afterwards  be  received 
into  fellowship  with  them.  Shortly  after- 
wards a  plot  of  land,  in  Cavendish  Street^ 
Ramsgate,  aforesaid,  was  purchased  in  the 
name  of  Mr.  Daniell,  and  by  an  indenture, 
bearing  date  the  19th  of  March  1840, 
and  made  between  William  Woodland  and 


Thomas  Areton  Qmndy,  therein  described, 
of  the  first  part,  the  said  John  Mortlock 
Daniell  of  the  second  part,  and  William 
Adley  of  the  third  part,  the  same  was  duly 
appointed  and  conveyed  to  the  said  John 
Mortlock  Daniell,  and  the  erection  of  a  new 
chapel  upon  the  said  plot  of  ground,  with 
school-rooms  and  other  buildings,  was  comr 
menced  and  proceeded  with,  and  such  new 
chapel  was  and  is  called  Cavendish  ChapeL 
Under  the  circumstances  aforesaid  further 
sums  were  raised  by  subscription  for  the 
completion  of  the  chapel;  and  in  July  1840, 
the  church  and  congregation  removed  from 
Beulah  Chapel,  and  took  possession  of  and 
from  thenceforth  continuously  worshipped  at 
Cavendish  ChapeL    Although,  however,  the 
chapel  was  built  and  occupied  in  July  1 840,  a 
heavy  debt,  amounting  to  1,365/1 1  It.  Id  and 
upwards,  was  then  still  owing  upon  it,  and 
in  January  1841  the  sum   of  700^.  was 
borrowed  of  one  David  Price,  upon  the 
security  of  the  chapel,  and  applied  towards 
pajmient  of  such  debt    Shortly  afterwards, 
suitable  persons  having  been  diosen  by  the 
church  as  trustees  of  the  said  chapel  and 
the  property  connected  therewith,  an  inden- 
ture, bearing  date  the  15th  of  May  1841, 
was  executed  between  the  said  John  Mort- 
lock  Daniell  of  the  first  part,  and  vari- 
ous persons  therein  named  of  the  second 
part  (the  said  persons  of  the  second  part 
being  the  persons  who  had  been  chosen  by 
the  church  to  be  such  trustees  as  aforesaid), 
whereby  the  said  piece  or  parcel  of  land 
comprised  in  the  hereinbefore  stated  inr 
denture  of  the  19th  of  March  1840,  and 
also  the  tenements  or  buildings  used  as  a 
chapel,  together  with  the  school-room  and 
other  erections  and  buildings  then  standing 
and  being  on  the  said  piece  of  land,  or  on 
some  part  thereof,  were  conveyed  unto  and 
to  the  use  of  the  said  several  persons  par- 
ties thereto  of  the  second  part,  their  hein 
and  assigns  for  ever;  subject,  nevertheless, 
to  a  certain  therein   mentioned  deed  of 
stipulation,  and  to  the  said  mortgage  secu- 
rity for  700^  and  interest,  but  upon  the 
trust  and  for  the  intents  and  purposes,  and 
with  and  under  and  subject  to  the  powers, 
provisoes    and    dedarations  thereinbefore 
expressed,  declared  and  contained,  of  and 
concerning  the  same,  (that  is  to  say),  upon 
trust  that  the  said  several  persons  parties 
thereto  of  the  second  part>  their  hehrs  or 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


165 


assigiis,  or  other  the  trustees  or  trustee  for 
the  time  being  acting  in  the  execution  of 
the  trusts  of  the  indenture  now  in  state- 
ment, should  from  time  to  time  and  at  all 
times  iheieafter  permit  the  said  chapel  to 
be  used,  occupied  and  enjoyed  as  a  place 
for  public  religious  worship  and  service  of 
God  by  the  society  of  Protestant  dissen- 
ters, at  Ramsgate  aforesaid,  of  the  denomi- 
nation called  "  Particular  or  Calvinistic 
BaptLsts,"  and  by  such  other  persons  as 
should  thereafter  be  united  to  the  said 
society  and  admitted  members  thereof  and 
should  attend  the  worship  of  God  in  the 
said  chapel;  and  should  from  time  to  time 
and  at  idl  times  thereafter  permit  the  school- 
room and  other  buildings  adjoining  thereto 
to  be  used  with  and  appurtenant  to  the 
chapel  and  occupied  and  enjoyed  accord- 
in^y;  and  should  permit  such  person  of 
tiie  denomination  of  Particular  Calvinistic 
Baptists  as  two-thirds  of  the  members  of 
the  said  society  present  at  a  meeting  to  be 
held  for  that  purpose,  should  from  time  to 
time  elect  and  choose  to  be  their  minister 
or  pastor,  to  preach  and  expound  the  Holy 
Scriptures,  and  likewise  to  officiate  in  the 
said  chapel  according  to  the  usual  order 
and  customs  of  societies  of  Protestant  dis- 
senters of  the  denomination  aforesaid,  with 
power  to  appoint  successors  in  a  similar 
manner,  llie  said  indenture  was  prepared 
and  executed  with  a  view  to  secure,  and  it 
was  understood  by  the  said  John  Mortlock 
Daniell,  and  all  the  members  of  the  said 
church,  as  effectually  securing  the  use  and 
enjoyment  of  the  said  chapel  to  them  and 
the  friture  members  of  the  said  church,  and 
the  maintenance  intact  of  the  doctrines 
and  {Mractice  of  the  church  as  then  existing 
and  established,  and  accordingly  the  prac- 
tice of  "  strict  communion''  was  continued 
and  maintained  inviolate  down  to  the  latter 
end  of  1843  or  the  early  part  of  1844. 
About  that  time,  however,  the  said  John 
Mortlock  Daniell  took  upon  himself  to 
admit  to  the  Lord's  Supper  certain  persons 
who  were  not  Particular  Baptists,  or  bap- 
tised believers,  and  for  nearly  three  years 
he  continued  so  to  do,  not  only  without  the 
authority  of  the  church,  but  against  the 
known  views  and  wishes  of  a  majority  of  the 
monbers,  many  of  whom  stron^y  protested 
against  the  innovation,  while  others,  rather 
than  reaort  to  legal  measures  or  quarrel 


with  Mr.  Daniell,  withdrew  from  the  church. 
The  innovation  thus  introduced  by  Mr. 
Daniell  proved  disastrous  to  the  interests  of 
the  society :  the  members  greatly  diminished 
in  numbers  and  declined  in  zeal,  and  the 
debt  upon  the  chapel  largely  increased. 
Under  these  circumstances  Mr.  Daniell, 
towards  the  latter  end  of  1846,  proposed 
to  abandon  the  practice  of  admitting  per- 
sons other  than  baptized  believers  to  the 
Lord's  table,  and,  at  a  church  meeting  duly 
summoned  in  the  manner  prescril^  by 
the  said  indenture  of  the  15th  of  May 
1841,  and  held  on  the  21st  of  Decemb^ 
1846.  a  resolution  was  proposed  and  unani- 
mously carried  in  the  following  terms,  (that 
is  to  say):  "That  the  Lord's  table  be 
restricted  to  baptized  believers,  and  that 
the  chureh  thus  remains  in  its  constitution 
and  communion."  This  resolution,  which 
was  forthwith  acted  upon  and  adhered  to, 
restored  harmony  and  prosperity  to  the 
church;  many  of  the  members  who  had 
seceded  in  1844  returned,  and  chiefly  by 
their  efforts  the  debt,  which  in  the  mean 
time  had  increased  to  2,000^.,  was  reduced 
to  700/.,  and  prior  to  the  renewed  inno- 
vation hereinafter  mentioned  it  was  further 
reduced  to  the  sum  of  400/.  From  the 
said  month  of  December  1846,  down  to 
the  time  hereinafter  mentioned,  "  strict 
communion"  continued  to  be  the  unbroken 
practice  of  the  chureh.  Mr.  Daniell  re- 
signed the  office  of  minister  shortly  after- 
wards, and  thereupon  the  Rev.  Frauds 
Wills  was  chosen  in  his  place.  Mr.  Wills 
held  that  office  until  the  year  1853,  and 
throughout  his  pastorate  the  practice  of 
strict  communion  was  observed  and  main- 
tained. In  the  year  1848,  during  Mr. 
Wills's  ministry,  it  was  thought  advisable 
that  a  declaration  of  faith,  with  rules 
and  r^ulations  for  the  government  of  the 
chureh,  should  be  compiled,  and  for  that 
purpose  church  meetings  were  from  time  to 
time  duly  summoned  and  held  in  the  man- 
ner prescribed  by  the  said  indenture  of 
the  15th  of  May  1841,  and  on  the  5th  of 
May  1848,  and  the  draft  of  a  declaration  of 
fEUli],  with  certain  rules  and  regulations,  was 
considered,  and  ultimately  adopted  unani- 
mously by  the  meeting.  The  said  declaration 
contained  the  following  amongst  other  pas- 


sages: 


'That  the  Lord's  table  be  restricted 


to  baptized  believers,  and  thatthe  church  thus 
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remains  in  its  constitution  and  oommnnion.' 
We  agree  to  receive  into  our  communion  all 
who  love  our  Lord  Jesus  Christ  in  sincerity, 
who  may  desire  to  unite  with  us,  and  mani- 
fest their  faith  in  him  by  a  conversation 
becoming  the  Gospel,  provided  they  have 
been  baptized  according  to  the  Word  of 
Ood,  and  do  not  maintain  sentiments  op- 
posed to  the  leading  doctrines  of  grace  as  set 
forth  in  the  preceding  declaration  of  fedth." 

Among  the  rules  adopted  were  the  fol- 
lowing : 

''  1.  We  agree  that  all  who  desire  to  unite 
with  us  shall,  after  conversation  with  the 
pastor,  be  proposed  to  the  next  church 
meeting,  when  two  members  shall  be  ap- 
pointed to  converse  with  each  individual 
proposed.  The  result  shall  be  stated  at  a 
subsequent  meeting,  and,  if  the  individuals 
feel  at  liberty,  they  shall  also  attend  person- 
ally, and  state  their  experience  before  the 
church,  or  by  letter ;  or  if  their  testimony, 
together  wiUi  that  of  the  pastor,  be  satiafae- 
tory,  they  shall  be  admitted  members  of  the 
church,  subject  to  their  being  baptized  ac- 
cording to  the  Word  of  Ood.  Should  mem- 
bers belonging  to  other  churches  wish  to 
unite  with  us,  application  shall  be  made  to 
those  churches  requesting  their  dismission." 

The  foregoing  declaration  and  rules  were, 
until  the  innovation  hereinafter  mentioned, 
imiformly  adhered  to  by  the  said  church 
and  minister  thereof  In  the  year  1853 
Benjamin  Copeland  Etheridge,  one  of  the 
defendants  hereto,  was  chosen  and  appointed 
to  succeed  Mr.  Wills,  and  down  to  the  period 
hereinafter  mentioned  he  adhered  to  and 
maintained  inviolate  the  practice  of  strict 
communion.  However,  some  time  in  the 
year  1858,  it  was  discovered  and  ascertained 
that  the  defendant  Benjamin  Copeland 
Etheridge,  had  allowed  one  or  more  unbap- 
tized  persons  to  partake  of  the  Lord's  Sup- 
per in  Cavendish  Chapel.  This  circumstance 
created  great  dissati^Action  and  uneasiness 
in  the  church,  and  several  of  the  members 
earnestly,  though  privately,  remonstrated 
with  the  defendant  Benjamin  Copeland 
Etheridge  on  the  subject,  but  he  refased  to 
alter  his  course,  and  many  of  the  members 
being  unwilling  to  adopt  harsh  measures 
against  their  pastor,  simply  abstained  from 
partaking  of  Uie  Lord's  Supper  as  adminis- 
tered by  him  in  common  with  persons  not 
Mng  baptized  believers. 


A  general  meeting  of  tiie  church  was 
held  in  the  month  of  October  or  November, 
1859,  when  the  defendant  Benjamin  Cq>e- 
land  Etheridge  endeavoured  to  obtain  some 
sanction  and  confirmation  of  his  conduct; 
and  a  resolution  proposing  a  continuance  of 
the  practice  as  idtered  by  him  was  moved 
and  seconded,  but  rejected  by  a  majority  of 
those  present.  Mr.  Stephen  Knight,  the 
deacon,  thereupon  moved  that  the  order  of 
the  church  should  remain  in  accordance  with 
the  declaration ;  but  the  defendant  Benjamin 
Copeland  Etheridge,  who,  as  minister,  occu- 
pied the  chair,  revised  to  put  the  motion, 
and  ultimately  the  meeting  was  brought  to 
a  premature  close  by  the  sudden  illness  of 
the  defendant  Benjamin  Copeland  Ethe- 
ridge, without  any  decision  upon  the  motion 
having  been  come  to.  On  Sunday,  the  4th 
of  December  1859,  notice  was  given  that  a 
general  meeting  of  the  members  of  the 
church  would  be  held  on  the  following 
Wednesday,  the  7th  of  December  1859. 
This  meeting  was  held  and  attended  by 
about  forty-four  members,  and  a  resoluticm 
was  proposed  and  seconded  to  the  effect 
that  ihe  communion  be  open  to  all  believera 
This  resolution  was  strongly  opposed,  and 
Mr.  Stephen  Knight,  the  deacon,  claimed 
precedence  for  the  resolution  which  he  had 
proposed  at  the  previous  meeting,  in  accord- 
ance with  the  practice  at  genend  meetings 
oi  the  church.  To  this,  however,  the  defen- 
dant Benjamin  Copeland  Etheridge  would 
not  accede,  and  insisted  upon  putting  the 
other  resolution,  and  also  that  the  voting 
upon  it  should  be  by  ballot.  The  practice 
of  the  church  having  always  been  to  decide 
every  question  by  a  shew  of  hands,  the  pro- 
posal of  voting  by  ballot  was  strongly 
objected  to  by  many  present  Howev^ 
the  defendant  Beigamin  Copeland  Etheridge 
caused  voting  papers  to  be  handed  to  the 
members,  some  of  whom,  however,  refused 
to  receive  them ;  and,  after  protesting  against 
that  method  of  voting,  left  the  meting. 
The  vote  by  ballot  was  persevered  in  and 
taken  amongst  such  of  the  members  as 
remained  and  thought  fit  to  vote,  and  by 
this  means  many  of  the  members  opposed 
to  opMsn  communion  having  left,  and  others 
refusing  to  vote,  th^re  was  an  apparent 
majority  in  favour  of  the  Hiotion;  sack 
m%i(»ity,  however,  did  not  ankount  to  two- 
thirds  of  the  mao^bers  preseni     Jmiae^ 
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diatelf  after  the  meeting  of  the  7th  of 
Deoember  1859,  a  protest  was  drawn  up 
and  signed  by  thirty  members  of  the  church, 
and  addressed  to  the  trustees,  who,  upon 
being  thus  appealed  to,  held  a  meeting  on 
the  7th  of  March  1860,  when  they  pMsed 
the  following  resolution :  *'That  the  majority 
of  trustees  of  the  Cavendish  Chapel,  Rams- 
gate,  now  assembled  in  the  BritLah  School 
Boom,  Broadstairs,  to  take  into  considera- 
tion an  appeal  firom  members  of  the  church 
meeting  at  Cavendish  Chapel,  Bamsgate, 
sympathize  with  the  appellants,  and  con- 
sider  that  they  have  been  un£urly  dealt 
with  by  the  pastor,  the  Bev.  K  C.  Etheridge, 
in  not  calling  a  second  church  meeting  to 
re-consider  the  subject  of  their  grievance, 
and  are  decidedly  of  opinion  that  the  chiq>el 
cannot  be  held  by  a  diurch  admitting  un- 
baptized  persons  to  the  Lord's  table,  that 
bein^  in  their  opinion,  a  violation  of  the 
trust  deed  of  the  chapel,  and  feeling  that 
there  have  been  some  informalities  in  refer- 
ence to  the  late  meeting,  suggest  to  the 
church  and  the  pastor  the  propriety  of 
entirely  rescinding  those  resolutions  lately 
made  in  relation  to  altering  the  terms  of 
communion." 

Ilie  bill  alleged  that  the  practice  <^ 
admitting  unbaptized  persons  to  commu- 
nion was  not  consistent  with  the  tenets  of 
the  Society  of  Particular  or  Calvimstic 
Baptists;  and  that  it  was  contrary  to  the 
trusts  of  the  deed  under  which  tins  chi^pel 
was  held;  and  the  bill  prayed  a  decree  in 
Ute  tetma  already  set  forth. 

A  considerable  amount  of  evidence  was 
read,  consisting  of  affidavits  made  by  the 
relator,  the  plaintiff  and  the  defendants 
before  the  special  examiner;  and  also  a 
number  of  books,  pamphlets,  and  other 
documents  tending  to  shew  tiie  doctrines 
and  practices  of  the  Baptists. 

Mr,  Lhydy  Mr,  Hardy  and  Mr.  Davey 
appeared  for  the.  plaintiffs,  and  contended 
that  this  chapel  was  held  upon  trusts  in 
oonnexion  solely  with  the  doctrines  of  the 
Particular  or  Calvimstic  Baptists,  and  no 
others  were  entitled  to  the  benefit  of  the  trusts; 
and  that  it  was  cohtrary  to  those  trusts,  and 
contrary  to  the  doctrine  of  the  Particular 
Baptists,  to  allow  any  persons  but  those  who 
bad  been  baptized  according  to  their  custom 
by  total  inunersion,  as  adults,  to  join  in  the 
oommnnion  with  the  other  communicants. 


Every  congregation  and  church  of  Baptists 
was  independent  in  point  of  authority  and 
jurisdiction  of  every  other,  and  no  congre- 
gation could  control  the  principles  of  those, 
however  few,  who  held  cQfferent  views.  It 
was  not  disputed  by  either  party  that  the 
true  baptism  of  adults  was  by  total  immer- 
sion on  confession  of  feuth ;  but  the  question 
was,  whether  there  was  any  right,  under  a 
deed  framed  like  the  trust  deed  of  this  con- 
gr^;ation,  to  admit  persons  who  were  not 
baptized  in  the  true  method  to  commu- 
nicate in  this  chapel  with  those  who  had 
been  so  baptized.  The  strict  communionists 
objected  to  communicate  with  those  who 
had  not  been  baptized,  and  the  consequence 
of  these  innovations  was,  that  the  strict 
commimiomsts  had  absented  themselves 
from  the  ordinances  of  the  church.  It  was 
to  be  observed  that  a  distinction  was  drawn 
in  this  case  between  open  membership  and 
open  communion.  The  defendants  aUeged 
that  there  had  always  been  this  distinction 
existing  among  the  Baptist  body ;  but  the 
plaintifiis  denied  that  allegation,  llie  defen- 
dants, while  admitting  that  open  member- 
ship would  not  be  consistent  with  the  trusts 
of  their  deed,  stiU  asserted  that  open  com- 
munion was  perfectly  consistent  with  those 
trusts;  and  that  those  churches  which  might 
be  precluded  from  receiving  unbaptized 
persons  into  membership  were,  nevertheless, 
constantly  in  the  habit  of  receiving  such 
persons  to  the  communion.  This,  it  was 
contended,  was  a  device  of  modem  times 
contrived  only  for  the  purpose  of  evading 
the  provisions  contained  in  particular  deeds. 
To  admit  persons  to  the  commimion  and  to 
stop  short  of  admitting  them  to  membership 
was  to  place  the  means  above  the  end,  and 
to  give  a  higher  value  to  what  was  subsi- 
diary and  secondary  than  to  what  was 
essential  and  spirituid.  Moreover,  in  mem- 
bership the  question  lay  with  the  members 
of  the  church  to  determine  whether  a  person 
was  to  be  admitted  or  not  The  minister 
could  not  admit  to  membership,  but  he 
could  to  the  communion;  and  therefore  the 
practice  of  open  communion  without  mem- 
bership was  practically  placing  the  choice 
of  the  communicants  in  the  hands  of  the 
minister  alone. 

The  following  authorities  were  referred  to : 
The  Attorney    CfenercU  v.   Pearson^  3 
Mer.  353. 
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The  Attorney  GfenercUv.  Shore,  11  Sim. 

592. 
The  Attorney   General  v.    Gould,    28 

Beav.   485;    8.C  30  Law  J.  Rep. 

(n.s.)  Chanc.  77. 
Crony's  History  of  the  Baptute,  voL  1, 

pp.  147,  184,  431;  voL  2,  p.  345; 

and  YoL  3,  p.  44. 
Dr,  Watte  on  Infant  Baptism,  edition 

of  1707,  pp.  44,  431,  560. 
Ivimj/s  Confession  of  Faith,  296. 
Spilsbur^s  Treatise,  54,  note. 
History  of  Bunyan,  592. 
History  of  Robert  Hall,  voL  6,  p.  171, 

175,  379. 
Sir  Hugh  Cairns  and  Mr.  Marten,  who 
appeared  for  the  defendants,  were  not  called 
upon  to  address  the  Court 

KiNDBBSLEY,  V.C.  (Dec.  8.) — ^This  is  an 
information  and  bill  relating  to  the  chapel 
of  the  Particular  Baptists  at  Ramsgate.  So 
£Ekr  as  it  is  an  information,  it  is  at  the  rela- 
tion of  a  lady,  Miss  Spencer,  who  was  for- 
merly a  member  of  the  society  worshipping 
at  the  chapel,  but  who  has  ceased  to  be  so; 
and  the  plaintiflEs  are  some  of  the  trustees, 
and  some  of  them  are  members  of  the 
society.  The  plaintiffs,  so  feu*  as  it  is  a 
bill,  file  it  on  behalf  of  themselves  and 
all  other  persons  interested  in  the  trust  pre- 
mises hereinafter  mentioned  —  the  trust 
premises  being  the  chapel  in  question.  The 
defendants  are,  first  of  all,  the  minister  or 
pastor,  Mr.  Etheridge,  and  then  the  other 
trustees.  The  object  of  the  suit  is,  in  sub- 
stance, to  remove  the  minister,  Mr.  Ether- 
idge, firom  his  office  of  minister,  on  the 
ground  that  he  has  acted  in  violation  of  the 
trusts  on  which  the  chapel  is  holden,  and 
also  to  remove  the  trustees,  who  are  defen- 
dants, on  the  ground  that  they  have  allowed 
Mr.  Etheridge  so  to  act  The  deed  of  trust 
in  question  is  a  very  simple  one,  and  is  set 
forUi  in  the  information. — (His  Honour 
then  stated  the  essential  portions  of  the 
deed  of  the  15th  of  May  1841,  as  stated 
above.) — Now,  upon  that  trust  we  have  got 
a  distinct  enunciation  of  the  purposes  for 
which,  and  the  cestuis  que  trust  for  whose 
benefit,  these  premises  were  to  be  held  in 
trust;  and,  therefore,  such  cases  as  The 
Attorney  General  v.  Pearson  and  The  At- 
torney General  v.  Shore,  commonly  called 
Lady  Hewlej^s  case^  and  other  cases  of  that 


description,  have  no  sort  of  application. 
The  principal  question  raised  in  those  cases 
is  not  raised  here.  In  those  cases  it 
was  necessaiy  to  resort  to  extrinsic  evi- 
dence to  shew  who  the  cestuis  que  trust 
were.  Here  we  have  got  the  cestuis  que 
trust  distinctly  pointed  out  The  cestuis 
que  trust  are  *'  llie  Society  of  Protestant 
dissenters  at  Ramsgate,  of  the  denomination 
called  Particular  or  Calvimstic  Baptists, 
and  such  other  persons  as  should  hereafter 
be  united  to  the  society  and  admitted 
members  thereof^  and  should  attend  the 
worship  of  Gk)d  in  the  chapel;''  and  the 
purpose  is,  that  that  society,  and  those  per- 
sons afterwards  admitted  members  thereof 
should  have  this  as  a  "  place  for  the  religious 
public  worship  and  service  of  God."  I 
may  observe  that  it  is  required  by  these 
trusts  that  though  the  minister  should  be 
himself  of  the  denomination  of  Particular 
or  Calvinistic  Baptists,  the  trustees  need 
not  be  of  that  denomination.  All  that  is 
required  with  regard  to  them  is,  that  they 
should  be  Protestants — ^which,  of  course, 
would  exclude  the  Church  of  Rome — and 
that  they  should  be  dissenters  —  which 
would,  of  course,  exclude  the  Church  of 
England.  But  with  these  exclusions,  there 
is  nothing  whatever  to  prevent  any  person 
being  appointed  trustee,  let  his  denomina- 
tion be  what  it  may.  It  may  be  remarked 
as  soinething  peculiar,  that,  notwithstanding 
the  requisition  that  the  minister  should  be 
of  the  denomination  of  Particular  or  Cal- 
vinistic Baptists,  it  is  not  stipulated  in 
terms  that  persons  who  should  afterwards 
be  admitted  members  should  be  of  that 
denomination. 

This  is  very  remai^ble;  because  this  is 
certainly  a  careMly-prepared  deed;  they 
had  the  precedent  of  the  deed  of  the  chapel 
which  they  occupied  before  —  Beuhdi 
Chapel  —  before  tiiem.  That  was  well 
considered;  and  they  had  also  the  ad- 
vantage of  those  precedents,  or  of  that 
precedent,  which  a  certain  society  or 
association  of  Baptists  has  put  forth  as  a 
convenient  form.  But  it  is  very  remark- 
able that  although  the  sodety  then  existing 
at  Ramsgate  was  a  society  of  the  denomina- 
tion called  Particular  or  Calvinistic  Bap- 
tists, it  is  not  required  in  terms  that  persons 
to  be  afterwards  admitted  as  members  of 
that  society  should  be  Particular  or  Calvin- 
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istie  Baptiste.  Now,  notwithatanding  that 
pecnliarityy  I  am  not  going  to  fonnd  my 
decision  in  any  respect  upon  that,  because 
my  decision  would  be  just  the  same  if  it  had 
bi^  required  that  the  members  afterwards 
admitted  to  the  society  should  be  Particular 
or  CalTinistic  Baptists.  But  still  it  is  a 
remarkable  fact,  and,  if  it  was  necessary,  it 
mi^t  be  considered  as  haying  a  consider- 
able bearing  upon  a  part,  and  an  important 
part,  of  the  aiguments  in  this  case.  It  is 
allied  by  the  relator  and  the  phdntiflEls 
that  Mr.  Etheiidge  has  acted  in  such  a 
maimer  as  to  yiola^  these  trusts;  and  the 
act  on  his  part  which  is  alleged  to  have  had 
that  effect  is  the  act  of  admitting  to  tlie 
participation  of  the  Lord's  Supper  in  this 
chapel  persons  who  are  not  themselves  Par- 
ticdar  or  Calyinistic  Baptists.  The  fact  of 
his  having  done  so  is  not  in  controversy ; 
and  the  only  question,  therefore,  that  I 
have  to  determine  is,  whether  that  act  of 
Mr.  Etheridge — ^not  a  single  act,  but  re- 
peated— ia  an  act  which  is  in  contravention 
of  the  trusts  upon  which  the  chapel  is 
holden.  I  do  not  stop  here  to  consider  the 
question,  whether,  supposing  that  this  act 
of  Mr.  £th^dge  was  a  violation  of  the 
trusts,  this  Court  would,  under  the  circum- 
stances, and  having  r^ard  to  all  the  trusts, 
give  any,  or  if  any,  what  relief  upon  that  foot- 
ing. I  will  assume,  in  favour  of  the  relate 
andtheplaintiflfs,  thatif  theact  beanactin 
contravention  and  violation  of  the  trusts  of 
this  deed,  the  Court  would  then  grant  the 
relief  or,  at  least,  some  portion  of  the 
relief  asked  by  this  bilL 

The  question,  then,  that  I  have  to 
consider  is  this :  Is  it  contrary  to  any 
essential  or  general  tenet  or  practice  of 
the  denomination  of  Protestant  dissenters, 
called  Particular  or  Calvinistic  Baptists, 
that  persons  not  being  themselves  of  that 
denomination  should  be  admitted  to  par- 
ticipate in  the  ordinance  of  the  Lord's 
Supper  in  the  chapel?  Now,  in  con- 
sidering this  question,  of  course  it  is 
necessary  to  advert  to  the  doctrines  of  the 
Particular  Baptists,  and  with  the  exception 
of  the  question  which  is  now  immediately 
before  me,  there  is  really  no  controversy 
about  what  are  the  general  tenets  of  the 
PMicnlar  Baptists.  As  Baptists,  leaving 
out  the  words  "  Particular  or  Calvinistic," 
they  hold,  in  common  with  General  Bap- 
Nkw  Skues,  32.— Cbamo. 


tista,  the  doctrine  that  the  mode  of  baptism 
by  administering  it  to  infants  by  sprinkling, 
and  without  total  immersion,  is  improper 
and  not  Scriptural,  and  ought  not  to  be 
practised;  but  that  the  proper  mode  of 
baptism  is  total  immersion  in  water  in  the 
name  of  the  Father,  and  the  Son  and  the 
Holy  Ghost;  and  that  it  is  rightiy  admin- 
istered only  to  those  who  make  a  personal 
profession  of  repentance  towards  God  and 
faith  in  Jesus  Christ,  which  profession,  of 
course,  can  only  be  personally  made  when 
the  party  has  arrived  at  years  to  enable 
him  to  make  such  profession;  excluding, 
therefore,  the  baptism  of  infants,  or  what 
is  commonly  called  piedobaptism.  In  that 
respect  they  are  Anti-Piedobaptists,  though 
I  may  observe  that  the  term  Anti-Paddo- 
baptist  does  not  embrace  the  whole  of  their 
doctrines  with  regard  to  baptism.  It 
objects  to  infant  baptism;  but  it  does  not 
involve  the  proposition  tiiat  there  should 
be  total  immersion,  because  one  can  ccm- 
ceive  of  baptism  being  administered  to  an 
adult  by  sprinkling  without  total  immer- 
sion. But,  at  all  events,  the  doctrine  of 
baptism  held  by  Baptists  generally,  whether 
Particular  or  General  Baptists,  is  what  I 
have  mentioned.  About  that  there  is  no 
controversy;  and  they  consider  and*  use 
language  to  express  the  idea  that  a  person 
who  has  not  been  baptized  in  that  manner, 
although  he  may  have  been  baptized  in 
infancy  by  the  ordinaiy  way  in  which  that 
rite  is  administered  by  the  Church  of 
England  and  a  great  many  dissenting 
bo<&es,  is  not  what  they  cidl  a  baptized 
believer.  They  do  not  (ill  any  one  a  bap- 
tized believer  except  one  that  has  be^ 
baptized  by  total  immersion  in  the  manner 
I  have  mentioned.  Then,  the  Baptists  are 
divided  into  two  different  sects  or  denomi- 
natioa^i,  and  that  upon  questions  which  have 
divided  the  Christian  world  almost  from 
the  earliest  period,  not  only  from  the  time 
of  Calvin,  but  of  Augustine  and  Pelagius, 
and  even  before  that  period,  namely,  the 
questions  of  predestination  and  election, 
and  particular  redemption  and  other  doc- 
trines, commonly  called  Calvinistic,  con- 
nected with  these  subjects. 

Those  of  the  Baptists  who  have  held 
what  are  commonly  called  the  Calvinistic 
doctrine,  separated  from  the  others,  and 
called  themselves  Particular  or  Calvinistic 
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Baptists;  Calvinistic  implies,  of  courBe, 
that  they  hold  the  doctrines  of  Calvin,  and 
Particular  is  used  synonymously,  but  is  used 
espedaUy  because  they  hold  the  doctrine  of 
Particular  Redemption ;  and,  therefore,  they 
called  themselves  Particular  or  Calvinistic 
Baptists.  I  have  nothing  to  do  with  the 
question  of  the  propriety  of  these  views — 
I  have  merely  to  deal  with  the  civil 
question  as  to  the  trusts  of  the  deed; 
and,  no  doubt,  the  Particular  Baptists 
are  entitled,  just  as  much  as  any  other 
persons  are,  to  be  protected  in  the  eiyoy- 
ment  of  that  property  which  is  dedicated 
to  trusts  for  their  benefit 

Before  I  proceed  to  consider  the  ques- 
tion which  is  immediately  before  me,  I 
may  observe  this,  which  is  to  be  borne 
in  mind  in  considering  all  these  questions 
with  reference  to  the  doctrines,  or  tenets, 
or  practices  of  the  congregations,  or 
societies,  or  churches  of  Particular  Bap- 
tists. It  is  this:  that  like  many  other 
dissenting  bodies  they  hold  this,  and 
it  is  fundamental  with  them,  that  each 
church — ^that  is  to  say,  each  society  orga- 
nized with  its  ministers  and  deacons  or 
other  officers — each  society  worshipping  in 
a  given  place  of  worship,  is  not  a  branch  of 
a  church,  not  a  portion  of  a  more  general 
church,  but  is  a  complete^  distinct,  inde- 
pendent church,  standing  in  its  integrity 
and  completeness,  and  subject  to  no  con- 
trol, no  authority,  no  interference,  either 
of  the  State,  or  of  any  other  church  or  body 
of  persons  whatever.  That  Ls  a  fundamental 
tenet  with  them;  and,  therefore,  when  we 
talk  of  the  body,  the  great  body  of  Baptists, 
or  of  Particular  Baptists,  we  are  talking 
about  what  does  not  exist  in  the  proper 
sense  of  the  tenn.  There  is  no  "  body*'  of 
Particular  Baptists;  but  the  term  may  be 
used  to  express  the  great  mass  of  persons 
who  are  baptized.  It  is  not  like  the  Church 
of  England  or  the  Presbyterian  Church; 
but  each  particular  congregation,  with  its 
oi^ganization  of  minister  and  deacons,  is  a 
complete  church,  and  has  no  sort  of  con- 
nexion, except  that  kind  which  they  may 
voluntarily  adopt  or  reject  as  they  please, 
with  any  other  church  or  society  whatever, 
even  of  their  own  denomination.  That 
is  to  be  borne  in  mind.  Of  course  the 
result  IB  this,  that  we  can  have  nothing 
like  Articles  such   as  we   have    in    the 


Church  of  England,  or  a  Confession  of 
Faith  such  as  we  have  in  the  Presby- 
terian body;  but  we  can  have  this,  that 
a  certain  number  of  Particular  Baptist 
churches  may  agree  to  send  delegates  to 
meet  together,  and  to  mark  out  and 
enunciate  that  which  these  persons  con- 
sider to  be  the  doctrines  of  Particular 
Baptists.  You  can  have  that,  and  that 
we  have,  but  we  can  have  nothing  to 
do  with  a  general  confession  which  is 
binding  upon  a  church  or  the  members  of 
a  church.  Each  Particular  Baptist  church — 
for  I  will  use  that  term,  inasmuch  as  it  is 
used  by  themselves,  meaning  each  particu- 
lar congregation  or  society — ^is  a  church  in 
itself  independent  of  all  others,  and  there- 
fore what  church  "A"  holds,  church  "  B" 
may  not  hold;  and  what  churches  '^A  and 
B  "  may  hold  in  common,  church  "C  "  may 
not  hold;  and  you  may  go  through  the 
whole  alphabet  in  that  way.  Any  church 
may  hold  what  it  pleases.  Of  course,  if  it 
does  not  hold  the  doctrine  of  Particular 
Baptists  with  regard  to  baptism  and  the 
doctrines  of  Calvin,  then,  whatever  it  may 
call  itself,  it  is  not  a  Particular  or  Calvinistic 
Baptist  Church ;  but  provided  it  does,  it  may 
have  what  practice  it  pleases,  and  may  do 
just  what  it  wishes,  and  hold  just  what  it 
likes.  Now,  with  reference  to  the  question 
which  is  before  me,  whether  the  admission 
to  the  participation  of  the  Lord's  Supper  of 
persons  not  being  what  they  call  baptized 
believers — ^whether  that  doctrine,  tenet,  or 
practice,  is  or  is  not  in  violation  of  the 
trusts,  depends  upon  this :  Is  it  or  is  it  not 
an  essential  doctrine  of  the  congregations, 
or  societies,  or  churches  of  Particular  or 
Calvinistic  Baptists  1 

A  great  deal  of  evidence  on  both  sides 
has  been  read,  although  I  have  not  found 
it  necessary  to  hear  Uie  arguments  of  the 
counsel  for  the  defendants.  The  evidence 
has  been  very  largely  and  fully  conmiented 
upon  by  the  learned  counsel  for  the  plain- 
tiffs, and  therefore  I  have  been  enabled,  in 
the  course  of  the  considerable  time  that 
this  case  has  been  under  argument,  to  make 
myself  well  acquainted  wiUi  all  the  details 
of  the  evidence.  The  first  portion  of  it 
which  I  shall  have  to  consider  is  that  whidi 
bears  upon  this  question  (not  adverting  to 
this  particular  congregation  as  distinguished 
from  others),  wha^  do  we  find  to  be  the 
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▼iewB  and  tenets,  and  doctrines  and  prac- 
tices  of  the  variotis  churches  or  congre- 
gations of  Particular  Baptists,  from  the 
time  when  thej  first  existed  as  a  separate 
sect  or  denomination?     And  upon   that 
head,  the  first  branch  of  evidence  which 
I   shall    advert  to  —  is   the  evidence  of 
various  books  and  pamphlets,  partly  his- 
torical,  partly  biographical,   partly  theo- 
l<^cal   and  polemical,   which  have  been 
from  time  to  time  published  in  relation  to 
the  history,  doctrines  and  constitution  of 
the  various  churches  or  congregations  of 
Particular  Baptists.     I  might,  of  course, 
go  through  every  extract  and  every  passage 
that  has  been  referred  to  in  these  works, 
but  it  would  occupy  a  great  deal  of  time, 
and  would  not  be,  I  think,  of  any  great 
use.     It  is  quite  sufficient,  I  apprehend,  for 
me  to  say  what  is  the  general  conclusion 
tiiat  I  draw  from  these  books;  and,  looking 
at  the  whole  of  the  evidence  from  beginning 
to  end,  the  conclusion  I  arrive  at — and  it 
is  a  conclusion  which  has  become  more  and 
more  strengthened  the  more  I  have  heard 
of  that  portion  of  evidence  as  well  as  other 
evidence— the  conclusion,   I  say,   is  that 
almost  from  the  earliest  time  of  the  exist- 
ence of  these  societies  or  churches  of  Parti- 
cular  or  Calvinistic  Baptists,  the  earliest 
date  of  which  is  assumed  to  be  somewhere 
about  1633,  or  the  early  part  of  the  seven- 
teenth century — ^the  conclusion  I  draw  is, 
that  from  the  earliest  times,  or  very  nearly 
so,  this   question  with  regard  to  what  is 
c^ed  strict  or  open  communion — whether 
as  a  distinct  isolated  question  apart  from 
others,  or  in  connexion  with  otiier  ques- 
tions, or  with  a  wider  view  of  the  principle 
involved  in  it — has  been  the  subject  of 
controversy,  and  of  difference  of  opinion 
and  of  party  among  the  various  churches, 
to  this  extent,  that  not  only  do  some  indi- 
viduaLs  in  a  given  church  think  one  way 
and  some  another  upon  it — ^not  only  do 
some  ndnisters  of  churches  think  one  way, 
and  other  ministers  think  otherwise — but 
some  churches  practise  one  way  and  some 
the  other;    and    not   only    so,    but    the 
very  same  church  —  still  using  the  term 
**  church  '*  to  indicate  the  organized  church 
or  congregation*  worshipping  at  a  given 
place— the  very  same   church  shall  have 
b^an  either  as  an  open-communion  church 


or  as  a  strict-communion  church,  and  in  the 
course  of  years  shall  have  changed  that 
practice,  and  again  in  the  course  of  years 
shall  have  reverted  again  to  its  original 
practice ;  in  short,  that  every  possible  va- 
riety is  to  be  found  among  tiiese  churches 
and  chapels.  And  when  I  come  to  advett 
to  the  particular  history  and  circumstances 
of  this  church  which  is  now  before  me,  it 
will  be  found  that  it  is  a  strong  illustration 
of  what  I  have  just  been  mentioning. 

I  do  not  think  it  at  all  necessary  to  advert 
to  the  next  argument,  though  it  was  very 
strongly  pressed,  more  largely  than  this.  The 
argument  is  this :  the  question  now  raised 
is  not  the  question  that  was  raised  in  former 
times.  I  say,  it  may  have  been  a  different 
question,  so  far  as  that  the  question  then 
discussed,  and  disputed,  and  controverted, 
was  a  question  of  a  very  much  larger  kind, 
and  involving  this;  but  this  question  of 
how  far  the  churches  should  be  exclusive, 
or  how  far  they  should  be  open  with  regard 
to  membership,  or  with  regard  to  commu- 
nion of  the  Lord's  Supper,  is  substantially 
and  in  principle  the  same  question  that  has 
been  the  subject  of  so  much  discussion  and 
controversy.  But  leaving  now  the  evidence 
of  that  kind,  I  advert  to  another  head  of 
evidence,  which  appears  to  me  to  be  a  very 
material  head,  and  that  is  the  evidence  that 
maybe  derived  from  the  Confessions  of  Faith 
that  have,  from  time  to  time,  been  put  forth 
by  different  associations  of  churches  of  the 
denomination  of  Particular  Baptists.  Now, 
these  Confessions  of  Faith  have  been  pub- 
lished by  a  society,  which  I  presume  to 
be  a  society  kept  on  foot  by  the  general 
churches  of  Particular  Baptists-*-the  Han- 
serd  Knollys  Society — ^and  are  contained 
in  the  book  which  I  hold  in  my  hand. — 
[His  Honour  then  read  numerous  extracts 
from  the  book  mentioned,  and  continued] — 
I  must  say,  considering  what  appears  in 
•  evidence,  and  is  not  in  controversy  at  aU — ' 
considering  that  that  is  the  Confession  of 
Faith  which  so  far  as  Baptist  churches  can 
admit  the  authority  or  the  guidance  of  any 
Confession  of  Faith  at  all  is  treated  by 
them  as  enunciating  the  doctrines  and  the 
practice  of  Particular  Baptist  ohurches — it 
appears  to  me  that  that  Confbssion  of  Faith, 
hieing  such  as  it  is,  is  really  conclusive  upon 
the  question  now  before  me;  so  far  as  I  can 
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collect,  it  forms  an  essential  item  of  evidence, 
and  I  do  not  find  any  item  of  evidence  which 
at  all  goes  against  that  I  am  going  through 
the  rest  of  the  evidence,  but  it  appears  to 
me  we  have,  as  early  as  1677,  a  representa- 
tion of  the  state  of  the  churches — namely, 
that  they  were  at  variance  among  themselves 
on  the  subject.  And  I  dare  say,  if  we  could 
know  all  the  details,  some  of  those  delegates 
who  attended  the  meeting  might  themselves 
be  favourable  to  the  strict  communion,  and 
be  yet  sent  by  a  church  which  practised 
open  communion,  and  vice  versd.  It  is 
very  possible.  But  however  that  be,  it 
appears  to  me  that  imless  there  is  some- 
thing to  counten^ail  that,  that  is  really  con- 
clusive upon  the  question. 

The  next  item  of  evidence  which  I  will 
advert  to— which  appears  to  me  a  very 
strong  item — ia  entirely  in  the  same  direc- 
tion. Throughout  England  there  are,  I 
think,  it  is  said,  at  the  present  moment,  some- 
where about  2,000  churches  of  Particular 
Baptists,  a  great  many  being  in  London. 
These  churches,  in  different  parts,  in  coun- 
ties, and  in  different  districts  of  the  county, 
form  themselves  into  associations.  I  do  not 
intend  to  name  all  these  associations,  but 
there  is,  for  example,  the  association  of 
Particular  Baptists  called  the  Baptist  Fund 
in  London;  another  called  the  London  Bap- 
tist Board;  another  called  the  London 
Baptist  Building  Fund ;  and  so  on.  And 
there  are  throughout  England,  in  different 
counties,  associations  of  the  churches,  esta- 
blished for  the  purpose  of  keeping  up  what 
may  be  called  the  interest  of  the  great  body 
— ^if  I  may  use  the  term — of  the  Particular 
Baptists,  and  of  spreading  their  principles  in 
the  community.  These  associations  receive 
contributions  from  the  different  churches, 
or  from  the  members  of  those  different 
churches,  and  they  distribute  the  fund  so 
collected,  for  purposes  for  which  they 
are  combined.  They  also  assist  churches, 
or  the  members  of  the  churches,  sometimes 
in  building,  and  sometimes  in  other  ways. 
And  what  do  we  find  these  associations 
consist  of?  Do  they  consist  of  churches 
which  are  all  agreed  in  the  doctrine,  tenet 
and  practice  of  strict  communion  ?  Quite 
the  reverse.  These  associations  are  consti- 
tuted by  churches,  or  the  representatives  of 
churches,  or  persons  coming  from  churches, 


of  all  views  on  the  subject  of  strict  or  open 
communion.  I  may  take  the  instance  men- 
tioned in  Mr.  Etheridge's  answer,  paragraph 
118:— 

"I  am,"  he  says,  "the  secretary  of  the 
East  Kent  and  Sussex  Baptist  Association. 
This  association  is  regulated  by  certain 
printed  rules,  of  which  the  first  is  as  fol- 
lows: That  this  association  consists  of 
Particular  Baptist  Churches  in  East  Kent 
and  Sussex." 

And  then  it  goes  on  to  state  that  that  asso- 
ciation consists  of  fourteen  or  sixteen — some 
having  joined  since — ^but  we  will  say  four- 
teen churches :  and  what  are  these  churches? 
It  is  sworn,  and  not  contradicted,  that  half 
of  them — I  think  rather  more  than  half — 
hold  to  open  communion,  and  the  other  hal^ 
or  thereabouts,  hold  to  strict  communion. 
But  they  are  all  members  of  this  association ; 
they  are  all  treated  by  the  association,  by 
themselves,  and  by  each  other,  as  Particular 
Baptist  churches  of  East  Kent  and  Sussex ; 
and  they  consider  that  they  are  not  the  less 
so  because  they  hold  these  tenets,  some  one 
way  and  some  another.  Well,  it  appears  to 
me  that  that  is  strong  evidence  to  shew  that 
it  is  in  point  of  fact  a  question  of  church 
order  and  church  regulation — not  a  matter 
of  essential  or  vital  character,  one  without 
the  holding  of  which  a  man  is  not  a  Parti- 
cular Baptist,  or  a  church  is  not  a  Particular 
Baptist  Church,  but  a  point  upon  which 
different  churches  by  common  ag]:eement,  I 
may  say,  concur  in  allowing  one  church  to 
practise  and  hold  one  way,  and  another 
church  to  practise  and  hold  another.  I  am 
not  unaware  that  among  the  Particular 
Baptists  there  are  some — those  who  come 
forward  in  this  suit,  as  relator  and  plain- 
tiffs, for  instance — ^who  do  not  recognize 
such  churches  as  Particular  Baptists  — 
who  say  th^  are  not,  because  they  do  not 
practise  strict  communion.  But  the  question 
is,  what  are  the  tenets  of  Particular  or  Cal- 
vinistic  Baptists? — what  is  the  practice  of 
the  body?  And  I  find,  as  I  have  said,  that 
some  think  upon  this  particular  question 
one  way  and  some  another — whether  it  is 
half-and-half,  or  whether  the  majority  is  one 
way  and  the  minority  another,  or  which 
way  the  majority  is,  is  immaterial  to  the 
question.  From  an  early  period  down  to  the 
present  time  there  has  been  this  open  ques- 
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ti<ui,  subject  to  great  cohtroyersyfrom  time 
to  time — a  question  still  open,  not  yet  de- 
cided, and  never  likely  to  be.  But  then  it  is 
said,  not  only  that  the  question,  which  was 
agitated  in  the  seventeenth  century,  was  a 
different  question,  but  that  after  the  latter 
end  of  the  century  till  about  the  latter  end 
of  ike  eighteenth,  or  the  beginning  of  the 
nineteenUi,  the  question  slumbered;  and, 
as  it  is  observed  in  some  of  the  works 
referred  to,  the  churches  that  held  and 
practised  open  communion  were  hardly 
regsu^ed  by  the  others  as  being  churches 
at  alL  Of  course,  they  would  not  be.  Those 
churches  which  held  to  strict  communion, 
of  course,  were  very  unwilling  to  recognize, 
in  the  proper  sense  of  the  term,  as  they  say, 
or  otherwise  than  what  they  call  in  a  loose 
sense — ^for  that  is  the  language  of  the  infor- 
mation— those  churches  as  Particular  Bap- 
tists which  practised  open  communion.  But 
whether  it  be  a  fact — I  do  not  think  it  is 
— ^but  whether  it  be  or  not  a  fact  that  the 
mattOT  absolutely  slumbered  during  a  whole 
centnry,  this  we  find,  at  all  events,  that  in 
the  latter  end  of  the  last  centuiy  or  the 
beginning  of  this,  or  particularly  in  the 
period  antecedent  to  the  formation  of  this 
chapel  at  leasts  the  matter  was  the  subject 
of  very  earnest  controversy.  In  that  period 
a  very  eminent  Particuliff  Baptist  became 
a  very  popular  and  well-known  preacher, 
not  only  by  Particular  Baptists  and  other 
denominations  of  dissenters,  but  by  mem- 
bers of  the  Church  of  England, — I  mean 
Robert  HalL  Many  of  us,  probably,  have 
heard  him.  That  gentleman  was  very  strong 
in  his  views  with  regard  to  open  communion; 
and,  if  I  am  not  mistaken,  he  went  to  the 
extent  ci  open  membership. 

I  need  not  stop  for  any  very  long  time 
to  point  out  the  distinction  between  open 
communion  and  open  membership,  or 
strict  communion  and  strict  membership. 
At  the  same  time  it  is  quite  necessary 
that  it  should  be  carefully  attended  ta 
Membership  is  not  governed  by  communion 
at  the  Loid^s  Supper.  I  mean  to  say, 
communion  at  the  Lord's  Supper  is  not 
the  act  of  admission  or  the  badge  of  admis- 
sion into  a  churcL  Admission  as  a  member 
into  a  church  is  by  a  different  process,  and 
it  i^pears  that  in  this  church — ^and  I  believe 
it  is  the  case  with  Particular  Baptists  in 


general,  though  they  may,  no  doubt,  vary  in 
this  as  they  may  in  any  other  matters  of 
church  order  and  regulation — ^but  in  this 
church  at  all  events  die  practice  is  this :  a 
person  wishes  to  become  a  member  of  the 
society  or  church;  he  applies  generally  to 
the  minister,  and  Uie  minister  proposes  him, 
or  he  may  be  proposed  by  any  other  member 
at  the  church-meeting.  The  church-meeting 
appoints  two  or  more  persons  as  delegates 
to  communicate  with  die  candidate,  to  con- 
verse with  him,  and  to  ascertain  that  in  point 
of  tenet  and  doctrine,  and  of  course  of  walk 
and  conversation  and  conduct,  he  is  worthy 
to  be  admitted.  When  these  delegates  have 
had  that  conversation  with  him,  and  he  satis- 
fies their  own  minds,  they  report  to  the  next 
church-meeting,  and  at  that  meeting  the 
members  present,  if  they  think  fit,  elect  him 
to  be  a  member  of  the  society.  Very  often 
they  elect  a  person  who  has  not  already 
been  baptized  by  immersion  upon  a  profes- 
sion of  faith ;  but  when  they  elect  him  they 
make  it  a  condition  that  he  should  be  bap- 
tized. I  believe  it  will  be  granted  that  in 
this  church  they  have  never  elected  a  mem- 
ber who  was  not  required  to  be  thereupon 
or  immediately  afterwards  baptized  by  im- 
mersion. I  see  no  evidence  to  the  contrary. 
But,  as  I  have  said,  that  process,  or  cere- 
mony, or  regulation  with  regard  to  the 
admission  of  members  is  quite  irrespective 
of  the  act  of  participation  of  the  Lord's 
Supper.  Even  though  they  should  never 
afterwards  receive  the  Lord's  Supper, — 
though  of  course  they  are  required  to  do  it, 
— ^they  would  not  less  have  been  elected 
members  of  this  body.  Mr.  Bobert  Hall 
was,  as  I  have  said,  an  advocate  for  open 
communion,  and,  I  believe,  open  member- 
ship; and  he  was  met  in  controversy  by  a 
gentleman,  not,  perhaps,  so  eminent  and  so 
generally  known  as  Mr.  Hall,  but  no  doubt 
a  man  of  eminence  and  learning  as  a  Par- 
ticular Baptist — Mr.  Joseph  Kinghom.  One 
of  Mr.  Kinghom's  works  has  been  put  into 
my  hand,  published  in  1816,  and,  therefore, 
at  least  in  the  year  1816 — we  know  it  was 
earlier — ^but  even  supposing  it  had  slumbered 
for  a  century,  the  controversy  was  then 
going  on ;  some  churches  were  holding  one 
way  and  some  another.  Supposing  the 
controversy  had  not  been  heard  of  till  this 
period,  still  if  since  the  year  1800,  we  will 
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saj,  it  lias  been  going  on,  and  many  chnrches 
have  held  one  way  and  many  another — ^is 
not  that  sufficient?  This  church  was  founded 
in  one  view,  which  I  shall  advert  to  pre- 
sently, in  the  year  1833,  and  in  the  oUier 
view,  in  1841 ;  but  whatever  year  you  take 
it  was  long  subsequent  even  to  this  renewal 
of  the  controversy,  supposing  it  to  have 
been  a  mere  renewal,  in  the  early  part  of 
the  present  century  or  the  latter  part  of  the 
last :  so  that  in  every  view,  as  far  as  the 
evidence  goes,  that  I  have  hitherto  consi- 
dered we  have  ground  for  concluding  that 
the  doctrine  of  strict  communion  is  not  an 
essential  doctrine  for  Particular  Baptists, 
but  is  held  by  some  and  repudiated  by 
others.  I  have  not  stopped  to  comment 
upon  the  meaning  of  the  words  ^^open," 
and  "strict"  communion,  as  there  is  no  con- 
troversy on  that  point  But  I  think  I  may 
say  this — I  shall  have  to  advert  to  it  again 
— ^that  Mr.  Hardy  in  his  argument  said  I 
had  nothing  to  do  with  open  and  strict 
communion — ^that  I  was  to  forget  it  all,  and 
shut  it  out  of  my  mind — ^that  the  whole 
thing  turned  upon  a  different  point.  I  ex- 
pressed at  the  time,  1  must  confess,  some 
surprise  at  that,  because  here  in  the  bill  and 
information  itself  the  relator  and  the  plain- 
tiffs are  most  careful  to  give  a  particular  and 
specific  definition  of  strict  and  open  com- 
munion, as  well  as  of  all  the  other  terms 
that  are  used;  and  the  whole  matter,  as  I 
understand  it,  and  as  I  believe  was  intended, 
when  a  similar  case  was  before  the  Master 
of  the  Rolls,  was  a  question  of  open  or 
strict  communion.  But  Mr.  Hardy  says  that 
it  has  nothing  to  do  with  that — forget  these 
terms,  and  only  consider  another  point,  which 
is  that  upon  which  the  whole  turns.  I  shall 
have  to  advert  to  that  argument  presently, 
but  it  appears  to  me  that  Uie  whole  question 
is  "Is  strict  communion  an  essential  view, 
or  doctrine,  or  practice  of  the  Particular 
Baptistsi" 

Having,  then,  dealt  with  the  matter  so 
far  as  relates  to  the  tenets  or  practices  of  the 
Particular  Baptists  generally,  I  come  now 
to  that  portion  of  the  evidence  which  relates 
to  this  particular  society  at  Ramsgate.  In 
the  year  1831  certain  persons  at  Ramsgate, 
consisting  of  three  men  and  eight  women, 
determined  to  form  themselves  into  a  Par- 
ticular Baptist  church  in  that  town.     They 


procured  a  chapel  which  had  been  before 
called  Zion,  but  which  they  called  Beulah. 
They  became  an  independent  congrega- 
tion, and  increased  in  numbers  under 
several  successive  ministers,  and  from  time 
to  time,  as  the  church  increased  in  numbers, 
they  enlarged  the  building.  But  at  last, 
in  1839,  or  thereabouts,  they  found  that 
whereas  it  was  necessary  further  to  enlarge 
it,  they  could  not  do  so  without  buying  some 
neighbouring  premises,  which  either  they 
coidd  not  get  or  did  not  think  it  expedient 
to  get,  and,  therefore,  they  came  to  the  deter- 
mination that  they  must  buy  a  different  site 
and  erect  a  chapeL  Accordingly  that  was 
done,  and  either  in  1840  or  1841  they  re- 
moved from  Beulah  Chapel  into  what  is 
now  called  Cavendish  ChapeL  They  sold 
the  old  site,  and  applied  liie  proceeds  in 
part  pajrment  of  the  new  site  and  building 
the  new  chapeL  The  rest  of  the  money, 
between  4,000/.  and  5,000/.,  was  contributed 
by  individual  members,  or  other  persons 
not  being  members,  and  the  largest  portion 
seems  to  have  been  contributed  by  ike  pre- 
sent relator,  who  seems  to  have  been  very 
munificent  in  her  contributions  of  money 
for  the  purposes  of  this  church;  and  it  ap- 
pears frY)m  what  is  stated,  I  assume  correctly, 
that  she  contributed  upwards  of  3,000/L 
tot^ards  the  amoimt.  Mr.  Daniell,  the  then 
minister  of  the  church,  was  very  active  in 
procuring  contributions.  Of  course  a  great 
many  were  procured  from  the  church  mem- 
bers, but  a  great  many  were  also  obtained 
from  other  quarters — I  think  it  is  even  said 
that  some  were  procured  from  members  of 
the  Church  of  England  Well,  what  was 
the  practice  of  this  church?  I  will  advert 
presently  to  the  question  whether  the  church 
which  worships  in  Cavendish  Chapel  is 
to  be  considered  as  the  same,  and  the 
eestuts  que  trust  the  same,  as  they  were 
when  they  occupied  Beulah  Chapel,  but 
I  will  assume  for  the  present  that  they 
are  merely  a  continuation  of  the  same 
church.  In  point  of  fact  I  believe  nobody 
disputes  that,  ecclesiastically  speaking, 
— ^that  is,  in  ik  spiritual  sense — that  they 
are  the  same.  But  it  is  truly  said  that  there 
is  a  new  trust  deed.  Of  course  there  is, 
and  of  course  I  am  to  decide  this  question 
according  to  the  new  deed  of  trust  But 
what  was  the  practice  of  the  church  at  the 
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time  of  thdr  first  coiistitution  in  Beolah 
Chapel?  The  only  distinct  eyidence  we 
have  upon  that  subject  that  I  am  aware  of 
is  this.  According  to  the  usage  of  dissent- 
ing churches,  books,  or  rather  a  book,  is  kept, 
called  the  "church-book" — ^when  one  volume 
is  finished  the  entries  ai^  continued  in  an- 
other. The  church-book  in  this  case  consists 
of  two  volumes,  and  in  the  first  we  have  an 
entiy  professing  to  be  a  minute  of  what  took 
place  at  the  meeting  in  1833  when  the 
drnrch  was  formed.  It  is  in  evidence  that 
this  is  not  an  original  entry,  but  a  copy 
from  another  book  kept  by  or  in  the  pos- 
session of  a  gentleman  named  Williams.  I 
assume  that  the  other  book  is  not  forth- 
coming, but  this  we  have:  that  this  minute 
bemg  the  first  entry  in  the  book  is  regularly 
followed;  it  has  not  been  put  in  after  the 
book  was  partly  filled;  and  then  the  succes- 
sive volumes  are  recognized  and  adopted  to 
be  the  church-book  of  this  society.  There- 
fore, I  think  I  may  consider  that  this  affords 
sufficient  evidence,  in  the  absence  of  anything 
in  contradiction  to  it,  of  what  was  the  pnu> 
tice  of  the  church  and  their  view  with 
i^ard  to  this  question. 

[His  Honour  read  the  minute,  which  set 
forth  that  the  chapel  and  premises  were 
purchased  by  Mr.  R  Williams,  to  be  vested 
in  trust   for  the  Particular  Baptist  deno- 
nunation,   and   detailed  the   steps  taken 
pnoT  to  forming  the  church.] — The  evidence 
is  conclusive  that  with  a  trust  deed  exactly 
similar  to  that  which  existed  in  reference  to 
Cavendish  Chapel,  they  began  with  the  prac- 
tice of  open  communion,  and  that  practice 
continued  during  the  time  of  two  successive 
ministers.     In  1837  Mr.  Mortlock  Daniell 
was  appointed  minister,   and  he  at  first 
practised  strict  communion,  but  in  1839  he 
exercised  his  undoubted  privil^e  of  chang- 
ing his  mind,  and  he  mooted  the  question 
to  the  church  on  the  6th  of  November 
1839,  and  the  matter  was  postponed ;  and 
on  the  10th  of  December  of  the  same  year 
Mr.  Daniell  expressed  his  determination  not 
to  press  the  matter  to  a  division,  finding 
that  the  members  were  so  equally  divided 
for  and  against     In  November  1841  Mr. 
Daniellmade  a  communication  to  the  church 
that  he  did  not  wish  to  press  the  question 
of  open  communion.    In  1844  Mr.  Daniell 
began  to  admit  p^sons  who  were  not  bap- 


tized believers,  although  they  were  members 
of  other  churches,  and  the  consequence 
was  that  several  members  retired  from  the 
church,  and  went  to  a  church  at  Broad- 
stairs.  On  the  2ud  of  June  1845  a  long 
discussion  took  place,  and  Mr.  Daniell  re- 
signed, and  the  church  passed  a  resolution 
that  in  future  the  Lord's  Supper  be  restricted 
to  baptized  believers.  Mr.  WiUs  was  then 
appointed  minister.  He  was  an  open  com- 
munionist ;  but  of  course,  with  this  resolu- 
tion on  the  church-book,  strict  communion 
was  practised.  In  December  1846  a  meet- 
ing was  held  and  resolutions  passed  consti- 
tuting the  church  a  Strict  Baptist  church. 
After  Mr.  Wills,  Mr.  Etheridge  was  ap- 
pointed the  minister,  and  he  practised  strict 
communion  for  some  time,  but  he  changed 
his  views,  and  practised  open  communion 
for  a  year  or  two ;  and  at  a  meeting  in  De- 
cember 1859  a  resolution  that  the  commu- 
nion should  be  open  was  brought  forward,  and 
it  having  been  agreed  that  the  vote  should 
be  taken  by  ballot,  that  mode  of  voting  was 
resorted  to,  and  the  resolution  was  carried 
by  twenty-six  to  eleven,  and  ever  since  that 
time  the  minister  of  the  church  has  practised 
open  communion,  as  in  point  of  fact  it  was 
practised  for  one  or  two  years  previously. 

It  appears,  then,  that  the  adoption  of 
open  conmiunion  was  carried  at  a  regular 
meeting,  in  a  regular  manner ;  and  I  cannot 
see  any  intimation  of  anything  like  violence, 
or  turbulence,  or  concision.  The  result 
was,  of  course,  that  there  was  a  great  deal 
of  dissatisfiEu^tion  on  the  part  of  those 
who  were  in  favour  of  strict  communion 
and  a  great  deal  of  satisfaction  on  the  part 
of  the  larger  number  who  professed  open 
communion,  and  that  has  resulted  in  the 
institution  of  this  suit  A  complaint  or 
remonstrance  was  made  to  the  minister, 
and,  after  stating  the  grievance,  the  parties 
complaining  put  the  case,  as  it  appears  to 
me,  exactly  upon  the  footing  on  which  it 
ought  to  stand.  They  do  not  suggest  in 
that  complaint  that  it  is  a  matter  of  a  breach 
of  a  doctrine  of  the  Particular  Baptists,  but 
they  say  that  they  cannot  submit  to  an  in- 
fraction of  the  church's  order.  They  assume 
that  it  was  an  infraction  of  church  order, 
but  it  was  nothing  of  the  kind.  Church 
order  is  a  matter  entirely  under  the  regula- 
tion of  the  church  for  the  time  being. 
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I  have  now  gone  through  the  evidence 
of  all  descriptions  which  has  been  brought 
to  my  attention,  so  far  as  it  appears  to  me 
necessary  to  advert  to  it  in  detail  The 
conclusion  I  draw  with  respect  to  this  par- 
ticular society  is  this.  It  is  said  by  one 
side  that  this  is  the  same  church  that  was 
originally  at  Beulah  Chapel;  the  other  side 
say  no,  the  great  object  being  to  disconnect 
the  society  at  Cavendish  Chapel  from  the 
society  at  Beulah  Chapel,  because  they  do 
not  like  to  have  against  them  the  strong 
fact  that  the  society  at  Beulah  Chapel  ori- 
ginally practised  open  communion.  They 
hold,  therefore,  that  they  ought  to  be  re- 
garded as  two  distinct  churches.  It  appears 
to  me  that  they  are  the  same  church  mi- 
grating from  one  building  to  another,  and, 
inasmuch  as  they  were  going  to  part  with 
one  building,  it  was  necessaiy  to  have  a 
new  trust,  because  the  old  trust  deed  only 
referred  to  the  old  premises.  K  the  ques- 
tion is  a  material  one,  which  I  do  not  think 
it  is,  it  appears  to  me  that  I  must  regard 
them  as  the  same  church  or  society.  The 
plaintiffs  and  relator  say  that  while  they 
were  preparing  to  migrate,  it  was  decided 
that  the  church  should  go  into  the  new 
chapel  as  they  came  out  of  the  old ;  and 
they  say  that  that  meant,  that  as  they  were 
at  that  time  practising  strict  communion, 
they  were  to  continue  to  do  so  for  all  time. 
Now,  in  point  of  fact,  it  was  a  church 
of  Strict  Baptists,  which  has  an  inherent 
right  to  regulate  their  own  church,  order 
and  practice;  they  had  varied  in  their 
practice,  and  they  had  a  right  to  vary 
it  again,  as  might  seem  fit  to  the  ma- 
jority. I  have  dealt  with  the  question 
as  to  what  the  evidence  says  relating 
to  the  Baptist  body,  or  aggregation  of 
bodies,  and  to  this  particular  chapel,  and 
it  appears  to  me  that  the  church  was  a 
church  having  a  right  to  regulate  its  own 
practice  on  this  subject.  The  discussion  of 
the  question  of  strict  communion  was  also 
revived,  at  any  rate  long  before  Cavendish 
Chapel  or  Beulah  Chapel  was  built,  so  that 
qudeutiquevidtiua  trust  comes  into  existence 
at  a  time  when  the  question  was  in  earnest 
and  vehement  controversy,  and  had  been  for 
many  years. 

1   now  advert  to  an   argument  which 
was   very  much  pressed   by  the  counsel 


for  the  relators.  As  I  understand  it,  the 
argument  is  this :  what  can  you  possibly 
mean  by  a  Particular  Baptist  church  or 
society  except  a  church  or  society  composed 
of  persons  who  are  baptized  ?  and  if  you 
admit  into  membership  one  person  who  is 
not  "  baptized"  it  ceases  to  be  a  Particular 
Baptist  Church.  The  argument  goes  on  to 
admit  that  Mr.  Etheridge  has  not  admitted 
to  membership  any  person  who  has  not 
been  baptized;  "but,"  says  the  learned 
counsel,  "  only  apply  reason  and  logic  to 
the  matter,  and  then  you  must  reason  thns : 
The  ordinance  of  the  Lord's  Supper  is  re- 
garded by  the  Particular  Baptists,  if  not  as 
a  sacrament,  as  an  ordinance  of  higher  order 
than  any  other  ordinance,  and  it  is  impos- 
sible, logically  and  reasonably,  to  hold  the 
doctrine  of  open  communion,  and  consis- 
tently to  reftise  to  hold  the  doctrine  or 
practice  of  open  membership.  Therefore 
open  communion  is  open  membership,  and 
open  membership  is  a  destruction  of  the 
character  of  a  Particular  Baptist  Church ; 
and  as  these  trusts  are  for  a  church  of 
that  kind,  reasoning  that  way  you  come 
to  the  conclusion  that  the  admission  of  a 
single  person  to  the  Lord*s  Supper  who  is 
not  himself  a  *  baptized'  believer  is  a  vio- 
lation of  the  trusts  of  this  deed."  Now  thi^ 
aigument  just  comes  round  to  this:  all  of  you 
Particular  Baptists  who  hold  to  and  practise 
open  communion  are  extremely  illogical  in 
your  reasoning;  if  you  reasoned  rightly  you 
would  not  come  to  that  conclusion.  I  have 
nothing  to  do  with  whether  they  reason 
rightly  or  wrongly.  The  only  question  I 
have  to  do  with  is,  what  is  their  practice 
and  doctrine?  and  if  I  find,  as  I  do  find, 
that  a  large  number — I  do  not  care  whether 
a  majority  or  minority — ^both  of  individuals 
and  churches  have  arrived  at  the  conclusion 
that  it  is  consistent  with  Scripture  and 
reason  to  admit  persons  to  open  communion 
whom  they  will  not  admit  to  membership — 
that  is,  "unbaptized"  believers — I  have 
nothing  to  do  with  the  question  whether 
they  reason  correctly.  If  I  were  to  go  into 
that  question,  where  should  I  stop  I  If  I 
were  to  tiy  the  conclusion  at  which  all 
Baptists  have  arrived  as  to  baptism  by 
immersion,  I  might  find  they  are  all  wrong. 
But  I  will  not  do  it ;  that  is  not  the  func- 
tion of  this  Court     The  function  of  this 
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Ooort  is  to  decide  not  what  ought  to  be 
on  the  principle  of  sound  reasoning  the 
doctrines  of  Particular  Baptists,  but  what 
is  in  point  of  fiict  their  doctrine.  There- 
fore, without  considering  the  propriety  of 
the  reasoning  and  logic,  I  have  come  to 
the  conclusion  that  whatever  might  be  the 
effect  of  open  membership — and  I  say  not 
a  single  sentence  upon  that — open  commu- 
nion is  not  in  any  way  a  violation  of  the 
trusts  of  this  deed.  I  wish  it  to  be  under- 
stood that  with  regard  to  open  membership 
— ^whether  under  this  particular  trust  deed 
the  admission  of  *' unbaptized ''  believers 
to  the  membership  of  this  church  in  the 
proper  sense  of  the  term  is  allowable — I 
have  not  expressed  or  intimated  the  slight- 
est opinion  that  it  would  be  a  violation  of 
this  trust  I  express  no  opinion  either 
way.  I  leave  it  entirely  untouched.  But 
assuming  that  argument  to  be  in  favour  of 
the  pUintiflfs,  I  must  come  to  the  conclu- 
sion that  whatever  you  may  charge  upon 
the  defendants  as  being  bad  reasoners  and 
logicians,  there  really  can  be  such  a  thing 
as  open  commimion  without  open  member- 
ship. Another  argument  is,  that  every- 
thing which  has  been  said  about  strict  and 
open  coDununion  is  of  no  consequence  if 
the  Court  will  only  take  tins  view  of  the 
case,  that  the  trust  was  for  Particular  Bap- 
tists, and  that  by  admitting  to  the  Lord's 
Supper  other  persons,  you  would  be  apply- 
ing the  property  for  the  benefit  of  persons 
who  were  not  the  objects  of  the  trusts.  It 
would  be  very  convenient  if  the  Court 
could  decide  the  question  upon  so  short  a 
point  as  that,  but  the  trust  was,  not  to 
permit  Particular  Baptists  only  to  enter 
the  chapel ;  in  fact  such  a  trust  would  be  void, 
not  only  by  the  Church  Toleration  Act,  but 
by  the  act  of  Cea  3,  which  removed  many 
d  the  penalties  and  disabilities  to  which 
Protestant  dissenters  were  liable.  All 
places  of  worship  belonging  to  dissenters 
were  required  to  be  open — ^that  is,  that  the 
doors  are  not  to  be  fastened— during  Divine 
service,  and  all  persons  who  behave  them- 
selves have  a  right  to  be  there,  so  long  as 
there  is  room;  and  if  a  person  chooses  to 
be  present  during  the  celebration  of  the 
Lord*s  Supper  I  know  of  nothing  to  pre- 
vent him.  Why,  therefore,  is  it  more 
wrong  to  admit  persons  to  the  ordinance  of 
the  Lord's  Supper  than  to  any  other  ordi- 
Hsw  Saam,  32.— CaAHa 


nance?  The  ordinance  of  baptism  is  a 
most  important  ordinance;  is  it  a  violation 
of  the  trusts  of  the  deed  to  admit  ^*  unbap- 
tized"  persons  to  be  present?  I  do  not 
know  what  the  custom  is,  but  at  all  events 
persons  may  be  present  while  public  wor- 
ship is  going  on.  How,  then,  is  it  a  viola- 
tion of  the  trusts  if  the  church  chooses  to 
admit  to  their  particular  manner  of  cele- 
brating one  portion  of  public  religious 
worship  persons  who  are  not  "baptized"? 
Does  that  admission  of  those  persons  make 
the  chi4)el  less  a  place  of  public  religious 
worship  and  service  of  God  by  this  society? 
Not  in  the  least  To  say  so  appears  to  me 
to  imply  a  total  nusapprehension  of  what 
the  trust  really  is.  It  was  then  aigued 
that  the  act  of  Mr.  Etheridge  amounts  to 
the  exclusion  of  some  members.  That  is 
one  way  of  putting  it,  no  doubt;  but  how 
are  they  excluded  ?  !^ot  by  anything  done 
for  the  purpose  of  excluding  them,  but 
inasmuch  as  the  majority  of  the  congre- 
gation choose  to  have  open  communion, 
Siose  who  are  strict  communionists  say, 
"  We  cannot  commune  with  you."  "  Well," 
says  Mr.  Etheridge,  "  if  that  is  an  objec- 
tion, I  am  unwilling  to  hurt  your  con- 
sciences ;  let  us  arrange  to  have  two  tables, 
one  on  the  first  Sunday  for  the  strict,  and 
one  on  the  third  for  open  communion.  I 
do  not  find  fault  with  the  relator  for  her 
conscientious  scruples,  and  I  am  not  called 
upon  to  comment  upon  them,  but  one  would 
have  thought  that  this  suggestion  would 
have  been  satisfsu^ry.  But  they  say, 
'^  No ;  if  you  administer  the  sacrament,  not 
only  every  Sunday,  but  every  day  in  the 
week,  and  half  a  dozen  times  every  day, 
and  on  one  of  those  occasions  choose  to 
admit  an  ^unbaptized'  believer,  inasmuch 
as  my  conscience  will  not  let  me  attend  on 
that  communion  you  are  excluding  me  from 
the  church."  I  am  patting  an  extreme 
case,  but  that  is  what  the  argument  comes 
to.  It  is  only  necessary  to  state  this  argu- 
ment to  refute  it  It  is  for  the  body  at 
large  for  whose  benefit  this  chapel  is  given 
in  trust;  that  body  is  the  cestui  que  trust . 
than  the  ei^'oyment  of  it  in  the  manner 
in  which  that  body  thinks  it  can  best  e^joy 
it  Unfortunately,  that  body,  instead  of 
being  a  single  individual  with  one  mind, 
consists  of  many  with  many  minds,  who 
cannot  agree;  and  therefore  it  is  plain  that 
2A 
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the  majority  must  decide.  I  liave  gone 
through  in  great  detail — perhaps  more  so 
than  was  necessary  —  the  evidence  and 
arguments  relating  to  this  matter.  I  might, 
perhaps,  have  spared  myself  a  great  deal  of 
trouble  by  putting  it  in  this  manner :  This 
identical  question  has  very  recently  been 
decided  by  the  Master  of  the  Rolls  in  the  suit 
of  The  Attorney  General  v.  Gould.  It  has 
been  frankly  admitted  by  the  learned  coun- 
sel for  the  plaintiffs  that  substantially  no 
distinction  can  be  drawn  between  that  case 
and  the  present,  but  it  is  said  that  the  case 
was  not  presented  to  the  Master  of  the 
Rolls  in  such  a  manner  as  that  his  decision 
is  satisfactory,  and  that  very  likely  if  it 
had  been  presented  to  him  as  it  now  has  been 
to  this  Court  his  decision  would  have  been 
different  Now,  I  have  no  reason  to  doubt, 
from  anything  before  me,  that  the  case  was 
argued  before  the  Master  of  the  RoUs — I 
wUl  not  say  at  so  much  length,  but  with  as 
much  force,  as  it  has  been  before  me. 
Substantially,  the  deeds  in  both  cases  are 
the  same,  and  where  variations  exist  they 
do  not  seem  in  the  slightest  degree  to  have 
influenced  his  judgment  In  every  mate- 
rial particular  the  evidence  is  the  same. 
The  information  and  bill  are  of  the  same 
character,  as  well  as  the  prayer  of  the  bill, 
substantially;  and  the  Master  of  the  Rolls 
having  heard  the  case  all  through  came  to 
the  same  conclusion  at  which  I  have  now 
arrived  without  any  serious  doubt  Now, 
what  would  be  my  duty  under  those 
circumstances?  AlUiough,  of  course,  I 
should  be  bound  to  look  most  carefiiUy 
into  the  matter,  as  I  have  done,  and  if 
I  came  to  a  different  conclusion  I  should 
be  bound  to  state  it  with  every  respect 
and  deference  to  his  opinion;  yet  if, 
as  the  result  of  investigation,  I  merely 
entertain  some  doubt  whether  the  Master 
of  the  Rolls  is  right,  my  duty  would  be 
to  follow  his  decision.  But  what  have 
I  herel  Have  I  a  doubt  raised  in  my 
mind  as  to  the  propriety  of  that  decision  ) 
The  arguments  have  been  put  before  me 
most  ably  and  with  great  learning,  but  I 
confess  they  have  not  raised  in  my  mind 
from  beginning  to  end  any  doubt  whatever. 
I  may  make  the  observation  that  it  was 
not  Uil  the  third  day  of  the  argument  tiiat 
I  became  aware  that  the  matter  had  been 
decided  at  all,  and  in  the  oourse  of  those 


three  da3rs,  it  will  be  recollected,  I  threw 
out  suggestions  and  difficulties  which  tnra 
out  to  be,  I  may  say,  in  abnoet  every 
instance  precisely  the  grounds  which  the 
Master  of  the  Rolls  took  as  those  on  which 
he  came  to  his  conclusion.  However,  that 
is  not  material  to  this  question. 

The  only  remaining  matter  for  consider- 
ation is,  how  the  costs  of  this  suit  are  to 
be  dealt  with.     I  observe  that  the  Master 
of  the  Rolls  did  not  give  costs  on  either 
side.     Though  I  am  not  at  all  willing  to 
say  that  I  should  not  concur  in  that  view, 
I  confess  I  think  it  was  a  very  indulgent 
view  to  the  relator  and  plaintiffs  in  that 
case.    Whether,  if  this  case  were  the  first — 
if  The  Attorney  General  v.  Govld  had  not 
been  decided — ^I  should  have  dealt  with 
the  costs  in  the  same  manner  it  is  unne- 
cessary to  say.     I  should  feel  considerable 
difficulty  in  getting  over  the  rule  that  if  a 
party  comes  to  this  Court  and  fails,  and, 
as  I  think,  signally  fails,  the  bill  should  be 
dismissed  with  costs.     But  I  must  say, 
"vdien  I  find  that  before  this  suit  was  insti- 
tuted the  decision  of  the  Master  of  the 
Rolls  had  been  come  to  in  The  Attorney 
General  v.  Gould^  and  was  well  known  to 
the  I  arties  instituting  this  suit,  and  that  it 
is  ahnost  avowed  that  this  suit  was  insti- 
tuted in  the  hope  that  although  the  parties 
who  were  before  the  Master  of  the  Rolls 
had  failed  in  their  application,  a  different 
view  of  the  same  question  might  be  adopted 
by  a  different  Judge  oi  co-ordinate  autho- 
rity, I  cannot  have  ihe  smallest  hesitation 
in  coining  to  the  conclusion  that  this  infor- 
mation and  bill   be  both  dismissed,  and 
dismissed  with  oosta     In  the  view  I  have 
taken  I  have  thought  it  quite  nimecessaiy 
to  touch  any  particular  question  as  to  the 
costs  of  the  trustees  qud  trustees,  or  distin- 
guishing trustees  inter  w.     Even  if  there 
had  been  a  case  against  Mr.  Etheridge,  it 
appears  to  me  that  as  there  is   not  the 
slightest  against  the  trustees,    it    is  not 
necessary  to  touch  that  question,  and  the 
information  and  bill  will  be  siniply  disr 
missed  with  costs. 
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Nov.  13,  24.    }  ^^  "^'"''^  "•  "'''"^- 

SetUement  —  Foreign  Marriage  —  Pro- 
perty   in  England — Conflict  of  Laws  — 

DomiciL 

% 

A  Frenchman  rending  in  France  married^ 
according  to  the  French  law^  an  English 
w>man  who  had  been  for  some  time  domiciled 
there.  Thepctrties  at  the  same  time  declared^ 
before  a  notary  public,  that  they  married 
without  a  marriage  contract.  They  had, 
however,  previously  joined  in  a  deed  settling 
the  tffff^s  property  in  England  This  being 
an  English  deed  had  no  validity  in  France 
in  consequence  of  the  omission  to  comply  with 
the  French  formjs.  Upon  a  bill  by  the  hus- 
band asking  that  the  deed  might  be  declared 
void  and  for  payment  of  the  money: — Held, 
that  the  settlement  was  not  affected  by  the 
domieU  of  the  husband  and  wife,  that  the 
settlement  was  valid,  and  that  its  trusts  must 
beperformed 

This  bill  was  filed,  by  Pierre  Joseph  L^n 
Van  Gmtten,  a  Frendi  subject  domiciled 
in  France,  aeddng  that  a  settlement,  dated 
the  9th  of  August  1856,  made  on  his  mar- 
riage with  Charlotte  Hartley,  an  English 
woman,  might  be  declared  void,  and  that 
Geofge  Wyatt  Digbyand  Thomas  Tilleard, 
the  trustees,  might  pay  and  transfer  the  Uiist 
funds,  amounting  to  847/.  17^.,  to  the  plain- 
^;  or  otherwise  that  the  trust  funds  might 
be  secured  and  the  trust  carried  into  effect 
under  the  direction  of  this  Court 

The  Countess  of  Scarborough,  by  her 
will,  directed  the  trustees  thereof  to  stand 
possessed  <^  the  stocks  and  securities  upon 
which  her  residuary  personal  estate  should 
he  inrested,  upon  trust  to  set  ^Murt  so  much 
of  the  same  as  should  be  equivalent  to  the 
sum  of  2,000iL  for  the  benefit  of  the  children 
of  Wincfaoomb  Savile  Hartley  and  Louisa 
his  wife,  and  to  transfer  or  pay  the  same 
and  the  annual  produce  thereof  unto  and 
between,  or  for  all  or  any  one  or  more  ex- 
clusively of  the  others  or  other  of  such 
children,  at  such  ages,  in  such  maimer,  at 
such  times,  and  if  more  than  one,  in  such 
shares  for  the  maintenance,  education,  pre- 
fermmt  and  advancement,  or  as  a  marriage 
portion,  or  otherwise  for  the  benefit  of  such 
children  or  child,  as  the  said  trustees  should 
in  their  discretion  think  fit 


The  trustees,  after  paying  the  legacy  duty, 
invested  the  remainder  of  the  2,000/.  in 
the  purchase  of  1,894/.  is,  diL  3/.  per  cent 
stock. 

Leila  and  Charlotte  Hartley  had  resided 
for  some  time  in  France,  lliey  were  the 
only  children  of  W.  S.  Hartley  and  Louisa 
his  wife,  then  deceased. 

Upon  the  proposal  of  marriage  by  the 
plaintiff  an  application  was  made  to  John 
late  Earl  of  Scarborough  and  the  other 
trustees  of  the  vnll  of  the  Countess,  and 
after  a  meeting  of  the  solicitors  of  all  parties 
the  terms  of  a  settlement  were  arranged, 
and  it  was  agreed  that  a  moiety  of  the  trust 
fund,  less  100/.  for  an  outfit,  should  be 
retained  in  England,  and  in  the  names  of 
English  resident  trustees. 

Upon  these  terms  being  settled  the  trus- 
tees of  the  Countess's  will  consented  to  the 
marriage. 

The  settlement  agreed  upon  was  dated  the 
9th  of  August  1856,  and  was  made  between 
the  plaindff  of  the  first  part,  his  wife,  then 
Charlotte  Hartley,  of  the  second  part,  and 
Messrs.  Digby  and  Tilleard  of  the  third 
part;  and  after  reciting  the  facts  above 
stated  relating  to  the  cliums  of  the  legacy, 
it  witnessed,  that  in  consideration  of  the 
marriage  C.  Hartley,  with  the  consent 
of  the  plaintiff,  assigned  all  her  share  and 
interest  in  the  1,894/.  4«.  9d,  stock,  and  in 
the  dividends  and  annual  produce  thereof, 
and  also  aU  other  her  real  and  personal 
estate,  whether  vested  or  contingent,  which 
she  viras  then  or  thereafter  should  be  seised 
or  possessed  of  or  entitled  to  for  any  estate 
or  interest  whatsoever,  to  Messrs.  Digby  and 
Tilleard,  their  heirs,  executors  and  assigns, 
upon  trust  for  herself  for  life  for  her  sepa- 
rate use,  and  after  her  decease  for  the 
plaintiff  for  life,  and  after  the  decease  of  the 
survivor  upon  trust  for  all  and  every  the 
children  of  the  marriage  as  they  should 
jointly  appoint,  and,  in  default  of  such  ap- 
pointment, upon  trust  as  the  survivor 
should  appoint,  and  in  default  of  any 
appointment,  upon  trust  for  all  and  every  of 
the  children  of  the  marriage  in  equal  shares. 
The  deed  contained  several  other  provisions, 
and  lastly  it  provided  that  every  or  any 
power  of  appointment  authorized  by  the 
settlement  should  be  and  be  deemed  well 
and  sufficiently  executed  if  the  deed,  will 
or  instrument  purporting  to  exercise   the 
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same  should  be  executed,  either  according 
to  the  kw  of  the  place  where  the  party 
should  be  resident,  or  according  to  the 
Englifth  law  in  case  of  persons  domiciled  in 
England. 

The  settlement  was  executed  by  the 
plaintiff  and  C.  Hartley  and  G.  W.  Digby, 
at  Dunkerque,  in  the  form  and  manner  re- 
quired by  the  law  of  England  only.  It  was 
not  executed  in  conformity  with  the  law  of 
France  applicable  to  and  regulating  the 
executing  of  marriage  contracts  in  France, 
which,  when  they  alter  or  affect  the  general 
law  of  community,  are  required  to  be  reduced 
into  writing  and  perfected  before  marriage 
by  act  before  a  notary  public.  So  far,  there- 
fore, as  the  law  of  France  was  concerned 
the  settlement  was  wholly  inoperative  and 
a  nullity. 

The  marriage  was  duly  solemnized  at 
the  Maine  of  Dunkerque,  in  France,  on  the 
11th  of  August  1856,  and  was  duly  regis- 
tered there.  The  plaintiff  and  his  wife 
were  then  required  to  declare  whether  any 
contract  of  marriage  had  been  entered  into, 
and  being  advised  by  a  notary  that  the 
settlement  they  had  executed  was  inopera- 
tive in  France,  they  declared  that  they 
married  without  a  marriage  contract. 

After  the  marriage  a  moiety  of  the 
1,894/.  is,  9d.  stock,  less  100/.  allowed  for 
the  wedding  outfit,  was  transferred  into  the 
names  of  Messrs.  Digby  and  Tilleaid,  and 
was  now  represented  by  747/.  19«. 

The  plaintiff  and  his  wife  had  been  domi- 
ciled in  France  ever  since  the  marriage,  and 
there  was  issue  of  the  marriage  one  child. 

Mr.  EveriUy  for  the  plaintiff,  said,  that 
a  marriage  had  been  solemnized  between  a 
domiciled  Frenchman  and  an  English  lady, 
who,  by  her  long  residence  in  France,  had 
made  her  personal  property  subject  to  its 
laws,  she  recognized  those  laws,  and  was 
married  according  to  them.  Whatever, 
therefore,  had  been  done  affecting  her  per- 
sonal estate  was  contrary  to  and  in  conflict 
with  the  law  of  France.  In  the  settlement 
which  had  been  executed,  the  forms  re- 
quired by  that  law  had  never  been  observed, 
the  law  of  England  alone  had  been  com- 
plied with.  The  marriage  was  solemnized 
upon  a  declaration  that  no  settlement 
had  been  made,  and  though  executed  by 
both  parties,  it  conflicted  with  their  decla- 
ration.    It  must,  therefore,  be  considered 


inoperative  and  void ;  and  the  right  to  the 
fund  must  be  decided  by  the  Code  Napo- 
leoHf  cap.  2.  The  property  fell  within  the 
law  of  community,  which  gave  an  absolute 
control  over  the  property  of  the  wife  to  the 
husband  without  any  concurrence  from  her 
in  its  disposition. 

Mr.  PoU,  for  Mr.  Tilleard.— Lady  Sca^ 
borough,  by  her  will,  gave  to  her  trustees 
an   absolute  control    over   the  legacy  of 
2,000/.     They  could  have  disposed  of  it  to 
either  of  the  sisters.     It  was  true  they  had 
divided  it  equally  between  the  sisters,  but 
that  division  was  made  in  favour  of  Char- 
lotte Hartley  upon  a  marriage  on  which  the 
parties  themselves,  with  the  approbation  of 
the  trustees,  consented  to  settle  it,  and  to 
secure  it  in  English  securities  for  the  benefit 
of  the  lady  and  her  family.     What,  then, 
had  the  lady's  domidl  or  the  law  of  France 
to  do  with  a  fund  taken  out  of  its  control 
by  the  contract  of  the  parties  themselves  1 
Was  the  contract  also  with  the  trustees  to 
be  wholly  negatived  ?    One  specific  part  of 
the  contract  was  that  the  property  should 
be  continued,  upon  English  investments,  in 
the  names  of  resident  English  trustees,  and 
be  subject  to  the  jurisdiction  of  the  English 
Courts.     Could  diey  be  asked  to  commit  a 
breach  of  trust,  or  to  authorize  the  com- 
mittal of  a  breach  of  trust?    It  had  been 
argued  that  the    property  ought    to   be 
governed  by  the  lex  loci  contractdsy  but 
Story  considered  that  it  was  subject  to  the 
lex  loci  rei  sitce.     The  husband  and  wife 
when  they  married  did  not  disavow  the 
settlement,  and  their  declaration  that  they 
married  without  a  marriage  contract  could 
only  affect  their  property  in  France ;  it  could 
in  no  way  affect  property  in  England  which 
had  been  dealt  with  in  accordance  to  its  laws : 
Watts  V.  Shrimpton,  21  Beav.  97. 
Weitlake  on  International  LatOy  72. 

Mr.  F.  Webby  for  the  only  surviving  child 
of  the  marriage,  supported  the  same  view. 

Mr.  Everitty  in  reply. 

The  Mastbb  op  thb  Rolls. — ^The  ques- 
tions to  be  determined  are  whether  upon 
the  marriage  of  the  plaintiff  and  his  wife, 
the  settlement  of  a  sum  of  money  be- 
longing to  the  wife  has  any  validity  as 
regards  a  sum  of  747/.  10«.,  and  if  not,  whe- 
ther, by  reason  of  any  engagement  or  promise 
^  reliance  upon  which  the  marriage  took 
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place,  the  plaintiff  is  bound  to  give  the  same 
effect  to  the  provisions  of  that  settlement  as 
if  it  had  been  originally  valid  and  effectual. 
I^e  marria^^    -was  solemnized  in  France, 
according   to    the  forms  prescribed  by  the 
^Wch   lavr;    it  was  also  entered  into  in 
^utemplation  of  a  permanent  residence  in 
Yt^Ace,  and  accordingly  a  French  domicil 
W\>een  ever   since  adopted.     The  settle- 
ment had   no    legal  operation  or  effect  in 
France;  the  evidence  in  that  respect  is  un- 
questionable.      But  that  does  not  dispose 
of  the  case ;  for  in  England  the  kw  is,  that 
if  a  foreigner  and  an  English  woman  make 
an  express  contract  previous  to  marriage,  on 
the  &ith  of  -which  it  is  duly  solemnized, 
that  contract  if  it  relates  to  the  r^ulation 
of  property  arabject  to  the  laws  and  within 
the  junsdiction  of  this  countiy,  this  Court 
will  apply  the  law  to  the  circumstances  the 
same  as  if  the  whole  transaction  was  to  be 
regulated  by   the  English  law.     The  first 
consideration    is  wheUier  the  contract  is 
Frmich  or  English:  whichever  it  may  be, 
the  law  of    that  countiy  must  govern  it 
That  does  not  mean  the  place  merely  where 
the  contract  was  made.     Englishmen  when 
abroad  may  undoubtedly  contract,  and  daily 
do  enter  into  contracts  which  are  to  be 
governed  by  the  laws  of  this  countiy.     So 
abo  foreigners  here  may  and  do  enter  into 
contracts  to  be  governed  exclusively  by  the 
laws  of  their  own  countiy.     Take  the  con- 
verse of  this  case,  to  illustrate  the  meaning. 
Suppose  that  an  English  man  and  woman, 
subject  to  no  disability,  and  both  resident 
here,  contract  a  marriage  in  this  country, 
intending  to  change  their  domicil  and  to 
reside  permanently  in  France,  which  inten- 
tion they  carry  into  effect;  and  suppose  for 
th^  purpose  that  they  enter  into  a  contract 
in  writing  before  marriage,  to  the  effect  that 
all  the  property  of  the  wife  shall  be  vested 
in  trustees,  to  be  held  and  applied  by  them 
in  conformity  with  French  law,  and  to  be 
subject toandgovemed by  thelaws  of  France. 
That  document,  I  assume,  would  have  no 
validity  in  Fnmce  as  a  marriage  contract 
between  French  persons ;  still  in  the  admi- 
nistration of  that  property  for  the  benefit 
of  the  husband,  wife  and  children  of  the 
marriage,  this  Court  would  follow  the  rules 
of  the  French  Code^  as  governing  the  right 
undor  the  contract  to  the  enjoyment  of  the 
property.     The  French  tribunals  it  may  be 
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i^prehended  would  also  give  effect  to  the 
same  instrument,  not  as  possessing  any  in- 
trinsic legal  validity  in  France — it  being  a 
document  wanting  the  proper  guards  and 
formalities — ^but  by  the  exercise  of  a  species 
of  comity  of  nations.  It  would  in  that  way 
give  effect  to  a  contract  entered  into  by 
English  persons,  the  object  of  which  was 
to  alter  the  ftymm  eantraetiU  by  reason  of 
the  provisions  contained  in  the  contract 
itself.  In  the  case  supposed  the  marriage 
would  be  an  English  marriage,  solemnized 
according  to  English  law,  but  the  contract, 
though  an  English  contract,  would  be  that 
the  provisions  should  be  governed  by  the 
French  law.  That  is  a  contract  not  of  itself 
illegal,  and  it  is  one  which  it  may  be  assumed 
would  be  enforced  both  here  and  abroad. 
The  settlement  in  this  case  is  not  a  valid 
French  contract  of  marriage,  but  it  may 
be  valid  and  binding  on  the  parties  to  it 
as  a  contract  entered  into  for  value  relat- 
ing to  and  affecting  property  in  England, 
if  the  effect  of  the  provisions  of  that 
contract  be  that  the  subject-matter  of  it 
is,  as  between  the  husband  and  wife,  to  be 
regulated  by  English  kw.  It  is  to  be  re- 
gretted that,  in  this  mode  of  viewing  the 
question,  it  has  not  been  submitted  to  a 
French  jurist,  and  that  the  opinions  of  the 
French  jurists  have  been  confined  to  the 
question  whether  the  contract  in  this  case 
was  a  valid  marriage  contract  according  to 
the  French  law,  on  which  point  there  would 
have  been  no  doubt.  Upon  that  view, 
therefore,  it  becomes  necessary  to  refer  to 
the  provisions  of  the  settlement,  and  to 
consider  the  circumstances  anterior  to  and 
existing  at  the  time  of  its  execution.  The 
settlement  was  duly  executed  by  the  plain- 
tiff and  Charlotte  Hartley,  at  Dunkerque, 
on  the  9th  of  August  1856,  in  the  presence 
of  Mr.  Digby.  On  the  following  day  it 
was  found  that,  not  being  made  before  a 
notary  public  in  the  French  form  and  duly 
r^;i8tered,  it  had  no  validity  in  France. 
The  parties,  however,  determined  not  to 
suspend  their  marriage,  to  wait  for  the 
preparation  and  execution  of  any  more  for- 
mal instrument,  and  they  were  married  on 
the  11th  of  August  1856,  having  solemnly 
declared  before  the  official  persons  at  the 
time  of  their  marriage  that  no  contract  of 
marriage  had  been  entered  into  by  them. 
The  whole  matter  was  ftdly  explained  to 
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the  mAyor,  the  notary  public,  and  Mr. 
Digby,  the  tmstee  himself^  who  was  pre- 
sent; and  in  that  state  of  circumstances 
they  made  the  declaration  and  were  mar- 
ried. But  such  declaration,  it  appeared, 
was  only  understood  to  mean  that  they 
had  entered  into  no  contract  according  to 
the  French  form.  After  that  evidence,  and 
AftCTiTning  the  principles  before  mentioned 
to  be  correct,  it  is  impossible  for  the  argu- 
ments on  behalf  of  the  plaintiff  to  prevaiL 
He  entered  into  a  solemn  engagement,  on 
the  faith  of  which  the  marriage  took  place, 
and  on  the  futh  of  which  the  747/L  10«. 
was  obtained  and  vested  in  the  trustees  of 
the  settlement,  which  sum,  but  for  that 
settlement,  might  have  been  given  to  the 
wife's  sister.  Can  then  the  plaintiff  now 
dispute  the  settlement,  or  say  Uiat  he  is  not 
bouiid  by  it?  It  has  been  aigued  that  it  has 
no  validity  in  France  ;  yet  he  might  have 
made  it  valid  in  Fnuice  by  adopting  the 
proper  forms,  and  taking  the  necessary 
steps  for  that  purpose  previously  to  the 
marriage.  But  assuming  that  the  settle- 
ment is  not,  and  never  could  have  been, 
valid  in  France,  still,  the  provisions  of  the 
settlement  itself,  and  the  evidence,  establish 
that  the  contract  was,  that  this  property 
should  not  be  subject  to  French  law,  but 
that  it  should  be  subject  to  Fjiglish  law 
and  governed  accordingly.  I  am  at  a  loss 
to  understand  how,  after  this  contract  has 
made  the  property  situate  in  England  sub- 
ject to  an  English  settlement,  and  placed 
it  in  the  hands  of  trustees  for  that  purpose, 
the  plaintiff  can  say  that  this  settlement  has 
no  validity  in  France,  and,  consequently, 
that  he  is  not  bound  by  it  in  England.  If 
he  can  get  it  without  the  intervention  of 
this  Court,  it  may  be  that  the  Court  would 
not  have  the  power  to  interfere  with  him, 
or  to  rescue  the  fund  from  him.  But  the 
trustees  here  would  then  be  clearly  liable, 
at  the  suit  of  her  children,  to  replace  ik^ 
fund  vested  in  their  hands,  on  trusts  so- 
lemnly expressed  and  entered  into  prior  to 
the  marriage  of  the  plaintiff  with  his  wife. 
It  is  impossible  to  say  that  the  plaintiff  is 
entitled  to  the  relief  he  asks;  but  if  the 
parties  wish  it  the  fund  may  be  paid  into 
court  and  secured.  The  costs  of  the  trustees 
may  then  be  paid  out  of  it ;  otherwise  they 
must  be  paid  by  the  plaintiff. 


Wbstbuky,  L.C. 
Jan.  15. 


CLEAVES  V,  PAINE. 


Baron  and  Feme — Wife's  Equity  to  a 
Settlement — Fee-simple  Estates, 

Semble — A  married  womcai  is  not  entitled 
to  a  settlement  out  of  her  fee-simple  estates — 
Sturgis  V.  Champneys  (1)  disapproved  of. 

Ann  Gleaves,  the  plaintiff  in  this  suit, 
was,  at  the  time  of  her  marriage  with  the 
defendant  William  Gleaves,  seised  of  ceft- 
tain  freehold  hereditaments  of  the  value  of 
about  SOOL  No  settlement  was  made  on 
the  marriage,  which  took  place  on  the  14th 
of  March  1837,  and  there  were  now  living 
seven  children,  issue  thereof 

On  the.  25th  of  September  1857,  Mr. 
and  Mrs.  Gleaves,  by  deed  acknowledged, 
mortgaged  the  premises  to  the  defendant 
Thomas  Pyke  for  700/.,  subject  to  a  pro- 
viso for  reconveyance  to  the  use  of  Mrs. 
Gleaves,  her  heirs  and  assigns,  on  repay- 
ment of  the  mortgage-money  with  interest 

The  mortgage-money  was  not  paid,  and 
in  February  1862  the  defendant  William 
Gleaves  became  bankrupt.  The  def^dants 
Paine  and  Lenton  were  the.  creditors'  aa- 


The  plaintiff  thereupon  filed  her  bill, 
alleging  that  she  had  no  property  or  meims 
of  support  for  herself  and  her  children 
except  the  mortgaged  property;  and  that 
she  concurred  in  the  mortgage  as  a  surety 
only  for  the  money  borrowed  by  h«r  hus- 
band; and  praying,  first,  that  it  might  be 
declared  that  the  mortgage  debt  of  700L 
and  interest  was  the  debt  of  the  husband, 
and  that  the  security  effected  by  the  mort- 
gage upon  the  property  of  the  plaintiff  was 
only  a  surety  for  such  debt,  and  that  the 
property  ou^t  to  be  exonerated  from  such 
charge  out  of  the  estate  in  bankruptcy  of 
the  husband  other  than  his  interest  in  the 
mortgaged  property,  and  that  such  last- 
mentioned  interest,  or  at  least  the  equity  of 
redemption  thereof,  ought  to  be  settled  for 
the  benefit  of  the  plaintiff;  secondly,  that 
the  defendant  Pyke  (the  mortgagee)  might 
be  directed  to  prove  against  Uie  estate  in 
bankruptcy  of  the  defendant  W.  Gleaves 
for  what  was  due  in  respect  of  the  mort- 
gage, and  if  necessary  for  that  purpose  to 

(1)  5  Myl.  &  Cr.  97 ;  s.  c.  9  Law  J.  Rep.  (H.8.) 
ChaDc.  10. 
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relinquish  the  estate  and  interest  of  the 
defendant  W.  Gleaves  in  the  mortgaged  pro- 
perty;  thirdly,  that  the  mortgaged  property 
or  die  estate  and  interest  therein,  which 
the  defendant  W.  Gleaves  acquired  by  his 
marriage  with  the  plaintiff,  or  at  least  the 
equity -of  redemption  subject  to  so  much  of 
the  mortgage  debt  as  should  not  be  dis* 
charged  out  of  the  bankrupt's  estate,  might 
be  settled  on  the  pbdntiff;  and,  fourthly, 
that  the  plaintiff  might  be  allowed  to  re- 
deem the  mortgage  on  payment  of  so  much 
of  the  mortgage  debt  as  the  dividend  from 
the  estate  should  not  suffice  to  pay. 

The  case  was  argued  before  the  Master 
of  the  Kolls,  upon  motion  for  a  decree,  on 
the  7t]i  of  July  1862,  when  His  Honour 
made  a  decree  (with  the  consent  of  the 
mortgagee  and  the  bankrupt)  directing  the 
costs  of  the  assignees  in  bankruptcy  to  be 
paid  by  the  next  friend  of  the  plaintiff, 
and  also  directing  that  the  estate  and  inter- 
est of  the  bankrupt  in  the  mortgaged  pre- 
mises should  be  settled  upon  trust  for  the 
plaintiff  for  her  separate  use  for  life,  with 
remainder  to  her  children  as  she  should 
^>pointy  and  in  de&ult  equally,  and  in 
defimlt  of  children  in  trust  for  the  plaintiff 
in  fee. 

From  this  decree  the  assignees  in  bank* 
raptcy  appealed. 

Mr.  Cole  and  Mr.  Kay^  for  the  plaintiff, 
supported  the  decree,  and  contended  that 
die  was  entitled  to  an  equity  for  a  settle- 
ment. 

They  cited— 
JSiurffti  Y.  Ckampneys^  5  MyL  &  Or.  97; 
S.C  9  Law  J.  B^.  (n.s.)  Chanc  10. 
Hanson  v.  Keating^  4  Hare,  1;  s.  c.  14 
•   Law  J.  Rep.  (x.s.)  Chanc.  13. 
Newenham  v.  Femberton,  1  De  Gex  ii 
Sm.  644;  s.  a  17  Law  J.  Rep.  (n.s.) 
Chanc.  99. 
Aguilar  v.  AguUary  5  Madd.  414. 
Lady  EUbaiJcy.Mwaolieu,  5Ves.737; 

8.a  1  W.  A  T.  L.C.  341,  2nded. 
TheEarlofKinnoul  v.  Ifoiwy,  3  Swanst 
202  (n.). 
Mr.  Selwyn  and  Mr.  E.  F.  Smithy  for  the 
appellants. — ^There  is  no  equity  for  a  set- 
tlement out  of  a  married  woman's  fee- 
simi^  estates.     The  equity  to  a  settlement 
is  founded  on  the  rule  that  those  who  seek 
equity  must  do  equity;  but  here  the  assig- 
nees are  not  seeking  the  aid  of  the  Court 


at  all;  the  Common  Law  gives  a  life  estate 
to  the  husband  and  the  Bankrupt  Law 
passes  it  to  his  assignees. — 

Durham  v.  Crackles,  supri^  p.  111. 

Hill  V.  Edmonds,  6  De  Gex  &  Sm.  603. 

Warden  v,  Jones,  2  De  Gex  <fe  Jo.  76; 
S.C.  27  Law  J.  Rep.  (N.a)  Chanc.  190. 

Tidd  V.  Lister,  3  DeGex,  M.  &  G.  857; 
a  c.  23  Law  J.  Rep.  (n.s.)  Chanc.  249. 

Bobertson  v.  Norris,  11  Q.B.  Rep.  916; 
S.C  17  Law  J.  Rep.  (n.s.)  Q.B.  201. 
Mr.  Rigby,  for  the  other  defendants. 
[Li  the  course  of  the  argument  the  Lord 
Chancellor  took  occasion  to  say  that  ifStur- 
gis  V.  Ckampneys  had  not  been  established 
so  long,  he  would  not  have  been  inclined 
to  follow  it  That,  however,  was  a  case  in 
which  the  assignee  was  plaintiff.  If  the 
rule  that  equity  should  follow  the  law  and 
that  the  analogy  between  legal  and  equit- 
able estates  should  be  strictly  preserved  in 
this  Court  had  been  adverted  to,  it  would 
probably  have  been  found  that  Sturgis  v. 
Champneys  did  not  admit  of  the  decision 
that  was  made  in  that  case.  The  decision, 
however,  had  been  made,  the  doctrine  had 
been  established,  and  it  had  been  too  long 
recognized  to  be  now  altered;  but  he  saw 
no  reason  to  extend  it  in  a  single  par- 
ticular.] 

Mr.  (7o^  replied. 

The  Lord  Chancellor. — ^It  is  a  lament- 
able thing  to  observe  how  much  of  the  liti- 
gation in  this  country  and  how  mudi  of  the 
difficulty  in  the  administration  of  justice 
are  due  to  the  fact  that  the  jurisdiction  is 
divided  between  different  Courts  and  con- 
ducted upon  different  principles.  We  have 
in  this  case  to  refer  to  the  jurisdiction  of  a 
Court  of  law,  which  is  one  thing,  to  the 
jurisdiction  of  a  Court  of  equity,  which  is 
another  thing,  and  finally  to  the  jurisdic- 
tion of  a  Court  of  Bankruptcy,  which  is 
a  third  thing.  The  justice  of  a  Court 
of  law  is  one  thing,  the  justice  of  a  Court  of 
equity  is  another,  the  justice  of  a  Court 
of  Bankruptcy  is  a  third;  and  it  is  from 
that  confusion  that  this  very  simple  case 
has  become  complicated  and  has  led  to  this 
difficulty  by  reason  of  that  complication 
in  decicUng  it. 

Now,  the  facts  are  exceedingly  simple 
and  the  law  applicable  to  those  facts  is 
equally  simple  and  plain.     The  plaintiff  in 
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this  case  previously  to  her  marriage  was 
seised  in  fee  simple  of  a  freehold  estata 
Upon  her  marriage  there  was  no  settle- 
ment; the  result  therefore  was  that  the 
husband  and  wife  became  seised  as  tenants 
by  entireties  of  the  fee  simple  in  right  of 
the  wife.  Being  so  entitled,  by  a  deed 
duly  acknowledged  by  the  wife  under  the 
statute,  the  fee  simple  was  conveyed  to  a 
mortgagee  to  secure  a  stun  of  money.  The 
equity  of  redemption  was  given  in  Uie  form 
of  a  trust  for  reconveyance,  and  the  recon- 
veyance on  payment  of  the  mortgage-money 
is  directed  to  be  made  to  the  wife,  her 
heirs  and  assigns.  The  interest  therefore 
of  the  husband  and  wife,  save  only  so  feur 
as  it  is  bound  by  the  mortgage,  remained 
the  same;  but  after  this  mortgage  occurred 
the  bankruptcy  of  the  husband,  and  the 
alienation  made  by  law  upon  that  bank- 
ruptcy has  the  same  effect  as  if  the  hus- 
band had  by  a  proper  deed  of  conveyance 
conveyed  his  interest  in  the  estate  to  the 
assignees.  Therefore  after  the  bankruptcy 
the  interest  of  the  husband  and  wife  be- 
came divided  into  the  interest  of  the  hus- 
band in  the  estate  during  his  life  (there 
being  issue  of  the  marriage),  and  of  course 
the  inheritance  remained  vested  in  the 
wife. 

Now,  the  controversy  that  arises  is,  what 
is  the  right  of  the  wife  and  what  ought  to 
be  done  under  these  circumstances?  The 
wife  has  filed  a  bill  in  which  her  various 
rights  are  strangely  confounded.  Partly  she 
asserts  her  right  of  redemption  and  partly 
she  asserts  her  right  to  a  settlement  of  the 
property;  but  the  fact  which  is  admitted 
at  the  bar,  namely,  that  the  amount  of  the 
mortgage  is  much  greater  than  the  value  of 
the  life  interest  of  the  husband,  relieves  the 
case  of  much  of  the  difficulty.  Now,  the 
estate  of  the  wife  being  thus  mort^ged 
for  the  debt  of  the  husband,  unquestion- 
ably the  wife  assumes  in  the  eye  of  a  Court 
-of  equity  the  character  of  a  surety  for  the 
husband.  Properly  speaking,  she  is  not  a 
surety,  but  she  is  called  a  surety  by  way 
of  metaphor,  and  unquestionably  she  has 
this  sort  of  right  recognized  in  her,  that  she 
is  entitled  to  call  upon  the  husband  to 
exonerate  her  estate  from  the  debt;  but 
the  husband  having  become  bankrupt,  that 
exoneration  of  which  I  have  heaid  so 
much    is    nothing    more     than    a    right, 


after  she  has  paid  the  debt,  to  go  in  as  a 
creditor  upon  the  husband's  estate  and 
receive  what  dividend  she  can  get  in  com- 
mon with  his  other  creditors  in  respect  of 
this  debt  which  she  has  so  paid.  But  if 
she  desires  to  exercise  the  li^t  of  redemp- 
tion, then  I  apprehend  she  is  entitled  to  a 
declaration  that  she  has  that  right  Strictly 
speaking,  the  first  right  of  redemption  would 
belong  to  the  assignees,  because  the  estate 
and  interest  is  the  estate  of  the  husband; 
but  inasmuch  as  the  assignees  tell  me  that 
they  are  not  desirous  of  exercising  that 
right  of  redemption,  I  have  no  difficulty  in 
declaring  what  will  be  the  first  part  of  the 
decree  l^t  I  shall  make,  viz.,  **  The  assig- 
nees not  desiring  to  exerdse  any  right  of 
redeeming  the  estate  of  the  husband,  de- 
clare that  the  wife  is  entitled  to  redeem 
the  mortgage  which  is  now  vested  in  Pyke." 
The  contest  next  brought  forward  on 
behalf  of  the  wife  is,  that  she  is  entitled  to 
have  a  settlement  made  of  the  whole  of  the 
equity  of  redemption;  that  is  to  say,  she 
is  entitled  to  have  a  settlement  made  for 
her  separate  use  and  for  the  benefit  of  her 
children  of  that  estate  and  interest  which 
has  passed  to  the  assignees  imder  the  bank- 
ruptcy. Now,  if  it  w^re  not  for  the  evi- 
dence that  I  have  already  adverted  to, 
namely,  that  the  assignees  declare  that 
right  and  interest  to  be  worth  nothing, 
because  they  have  given  up  their  right  to 
redeem  the  mortgage,  I  should  think  it 
necessary  to  examine  at  large  the  decisions 
and  the  doctrine  on  which  I  have  heard  so 
much  argument,  for  the  purpose  of  shewing 
the  reason  why  in  my  opinion  the  wife  Is 
not  entitled  as  against  an  adverse  party  to 
any  such  equity.  But  inasmuch  as  there  is 
in  reality  nothing  to  decide,  I  abstain  from 
entering  into  that  examination,  because  it 
would  follow  that  if  the  wife  chooses  to  exer- 
cise the  right  of  redeeming  the  mortgage,  the 
assignees  stating  that  the  equity  of  redemp- 
tion is  worth  nothing,  and  therefore  not 
claiming  it,  the  wife  will  be  entitled,  having 
redeemed  the  mortgage,  to  foreclose  the 
estate  and  interest  of  the  husband;  and 
inasmuch  as  all  the  rest  of  the  property  is 
her  own  inheritance,  she  may  if  she  pleases, 
with  the  assent  of  the  husband,  have  an 
affirmance  of  that  part  of  the  decree  which 
has  directed  that  there  shall  be  a  settle- 
ment of  the  estate.     I  have  not  heard  whe- 
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ther  the  Husband  appears,  but  I  take  it  for 
granted  that  he  would  have  no  objection  to 
that  decree  being  made.  I  propose  there- 
fore to  reverse  the  whole  of  the  decree  from 
and  after  the  first  part  of  it,  which  directs 
the  costs  of  the  assignees  to  be  taxed  and 
paid  by  the  next  friend  of  the  plaintiff, 
and  declare  in  lieu  thereof  that  the  wife 
was  entitled  to  redeem  the  mortgage :  direct 
an  account  to  be  taken  of  the  principal  and 
interest  due  upon  that  mortgage  security 
and  tax  the  mortgagee  his  costs  of  this 
suit :  direct  that,  in  t£e  event  of  that  prin- 
cipal and  interest  and  the  costs  not  being 
paid,  the  mortgagee  will  be  entitled  to  a 
decree  of  foreclosure;  but  if  the  principal, 
interest  and  costs  are  paid  by  the  wife,iiien 
dedaie  with  the  consent  of  the  husband 
and  wife  that  the  estate  shall  be  settled  in 
the  miumer  directed  by  the  decree,  that  is, 
for  the  separate  use  of  the  wife  for  life, 
with  remainder  to  her  children  equally, 
and  in  the  event  of  her  dying  without 
leaving  any  child,  in  trust  for  the  wife,  her 
heirs  and  assigns,  absolutely. 

With  r^ard  to  the  costs  of  this  appeal, 
the  appeUants,  the  assignees,  must  take 
back  their  deposit,  and  I  make  no  order 
with  r^ard  to  the  rest  of  the  costs. 


EnmsBSLET,  V.C. 
Nov.  14  to  Dec.  6. 


PATCH  V,  SHORE. 


WHl — Blxecution  of  Power  syhsequerUly 
given  —  Revocation  hy  Deed —  Voluniary 
Deed — Assets, 

A  testator  by  his  wiU  gaveaUhis  personal 
property f  except  a  specific  portion^  to  his 
wife  absolutely,  subject  to  payment  of  debts; 
and  he  gave  the  specific  portion  of  his  pro- 
perty in  manner  therein  mentioned.  A  few 
days  afterwofrds  he  executed  a  deed,  by  which 
he  settled  a  portion  of  his  property  upon  his 
fvife  for  life,  and  after  her  decease  for  himself 
for  life^  and  after  the  death  of  the  survivor, 
for  such  persans  as  the  husband  and  wife 
should  Jointly  appoint;  aaid  in  default  of 
appointment,  either  jointly  by  the  hiuband 
and  wife,  or  by  the  husband  by  will,  the  pro- 
perty woM  to  go  to  the  survivor.  Another  deed 
weu  subsequently  excelled  in  December, 
having  only  one  witness,  by  which  the  testator 
epmenanted  thai  his  devisees,  or  heirs,  exe- 


eutors  or  administrators,  should  after  his 
death  convey  and  assign  all  his  realty  and 
personalty  of  or  to  which  he  should  at  his 
death  be  seised  or  entitled  for  a  beneficial 
interest,  or  which  he  should  have  disposed  of 
by  his  will,  to  trustees,  in  trust  to  pay  delis 
and  transfer  the  residue  to  his  wife,  if  living 
at  his  death,  or  to  his  nextof4dn: — Held, 
that  the  specific  bequest  contained  in  the 
will  operated  in  exercise  of  the  power  of  ap- 
pointment contained  in  the  subsequent  deed; 
that  the  instrument  of  December  was  a  vcUid 
deed,  and  did  not  operate  as  a  will  so  as  to 
revoke  the  former  vnU,  and  that  the  property 
passing  under  the  appointment  constituted 
assets  available  for  the  payment  of  debts 
provided  for  by  the  voluntary  deed. 

The  following  are  the  facts  of  this  case : 
In  July  1855  Mr.  Shore  married  the  defen- 
dant Mrs.  Shore,  and  a  settlement  was  then 
executed.  Shortly  after  the  marriage,  Mr. 
Shore  made  his  will ;  at  this  time  he  was 
possessed  of  considerable  property  abso- 
lutely, and  also  entitled  to  certain  specific 
property  under  the  will  of  his  uncle  Francis 
Shore,  on  the  contingency  of  another  uncle, 
Oeorge,  dying  without  leaving  issua  At 
that  time  his  uncle  George  was  still  living, 
and  therefore  his  interest  in  that  property 
was  contingent. 

By  his  will,  which  was  dated  the  8th  of 
August  1855,  he  gave  eight  legacies,  of 
100/.  each,  to  different  individuals,  one 
being  the  present  plaintiff,  Mr.  Patch;  and 
he  gave  all  his  personal  estate  whatsoever 
belonjging  to  him,  or  over  which  he  had  any 
power  of  appointment  or  disposition  (except 
the  property  to  which  he  was  contingently 
entitled  on  the  death  of  lus  uncle  George 
Shore  without  children),  to  his  wife,  the 
present  defendant,  for  her  absolute  use  and 
benefit,  subject  only  to  the  payment  of  his 
debts  and  funeral  and  testamentaiy  ex- 
penses. Having  excited  from  that  gene- 
ral bequest  the  property  he  was  contingently 
entitled  to  under  his  uncle's  will,  he  made, 
in  a  subsequent  part  of  his  will,  a  specific 
bequest  of  that  property,  and  he  dealt  with 
it  thus :  "  And  with  respect  to  the  stocks, 
funds,  securities  and  property  to  which  I  am 
entitled  under  the  will  of  my  said  uncle 
Frauds  Shore,  upon  the  decease  of  my  said 
uncle  George  Shore^  and  the  failure  of  his 
children,  as  in  the  will  mentioned,  I  do, 
2B 
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after  the  same  shall  have  fallen  into  pos- 
session, and  become  receivable  by  me  or 
my  executors,  give  and  dispose  of  ^e  same, 
and  every  part  thereof,  in  the  manner  after 
mentioned."  Then  he  proceeded  to  dispose 
of  it  thus :  he  gave  3,000/.  to  the  plaintiff, 
3,000/.  to  another  individual,  10,000/.  to 
his  wife,  the  present  defendant,  and  the 
residue  to  his  sister,  Mrs.  Elliott  The 
uncle  George  Shore  died  without  issue,  in 
November  1858,  whereby  the  testator  be- 
came entitled  to  his  uncle  Francis's  pro- 
perty, of  which  Mr.  Patch  (the  present 
plaintiff)  was  the  trustee. 

In  Februaiy  1859,  by  the  direction  of 
Mr.  Shore,  who  was  Uien  in  Germany, 
Mr.  Patch  sold  out  one  of  the  sums  of 
stock  constituting  that  property,  namely, 
6,411/.  lis.  3d.  consols,  and  remitted  the 
proceeds,  amounting  to  6,139/1  Is.  9d. 
cash,  by  Mr.  Shore's  specific  directions,  to 
Frankfort,  to  the  bank  of  Messrs.  Roths- 
child, and  placed  it  there  to  the  separate 
account  of  Mrs.  Shore,  the  then  wife,  and 
now  the  widow,  of  Mr.  Shore.  It  seemed 
that  Mr.  Shore  was  a  person  of  dissipated 
and  extravagant  habits;  and  Mr.  Patch  felt 
it  was  for  his  own  protection  to  pay  the 
other  three  funds,  which  constituted  the 
estate  of  Francis  Shore,  into  the  Court  of 
Chancery,  under  the  Trustees'  Relief  Act, 
in  order  that  he  might  be  indemnified 
against  any  responsibility.  Shortly  after 
this,  Mr.  Shore  presented  his  petition,  under 
tiie  Trustees'  Ilelief  Act,  to  have  the  three 
funds  paid  out  to  him.  Vice  Chancellor 
Stuart,  before  whom  the  matter  came,  re- 
ferred it  to  chambers.  A  few  days  after- 
wards, in  Februaiy  1860,  Mr.  Shore  exe- 
cuted a  deed,  settling  some  of  these  sums 
of  stock  in  the  following  manner. — 

By  indenture,  dated  the  15th  of  February 
1860,  and  made  between  Mr.  Shore,  of  the 
one  part,  and  certain  gentlemen,  as  trustees, 
of  the  other  part,  after  reciting  that  he  was 
absolutely  entitled,  amongst  o&er  property, 
to  5,072/.  7s.  lid,  consols,  standing  in  the 
name  of  the  Accountant  General,  and  that 
he  had  no  children,  and  that  he  was  desirous 
of  providing  for  his  wife;  he  transferred 
to  trustees  this  sum  of  5,072/.  7s.  I  Id.  con- 
sols, and  he  appointed  them  his  attomies 
to  sue  for  and  recover  that  fimd;  and  the 
trusts  were  declared  to  be  upon  trust  to  pay 
the  income  of  that  fund  as  it  should  accrue 


to  Mrs.  Shore  during  her  life,  or  as  she 
should  appoint  from  time  to  time,  for  her 
separate  use,  without  power  of  anticipation; 
and  after  her  decease,  upon  trust  for  Mr. 
Shore  for  life;  and  after  the  death  of 
the  survivor,  for  such  person  or  persont 
as  the  husband  and  wife  should  jointly  ap- 
point, which  joint  appointment  was  never 
exercised ;  and  in  default  of  any  appointment, 
either  jointly  by  the  husband  and  wife  or  by 
Mr.  Shore,  by  will,  it  was  to  go  to  the  sur- 
vivor of  Mr.  and  Mrs.  Shore;  and  if  there  mm 
no  appointment,  either  jointly  or  severally, 
by  his  will,  Mrs.  Shore  was  to  be  entitled 
by  survivorship.  In  accordance  with  that 
deed,  under  the  order  of  Vice  Chancellor 
Stnurt,  that  sum  of  stock  was  transfexred 
into  the  names  of  the  trustees  appointed  by 
the  deed ;  and  the  other  two  items  of  pro- 
perty, one  a  sum  of  625/.  East  India  stock, 
and  the  other  a  sum  of  sicca  rupees  in- 
vested upon  an  Indian  government  loan, 
were  transferred  to  Mr.  Shore  himself. 

On  the  27th  of  December  1860  Mr.  Shore 
executed  another  deed,  upon  which  the  ques- 
tion in  this  case  chiefly  turned.  By  that  deed, 
which  was  made  between  Mr.  Shore,  who  was 
described  as  then  of  Frankfort-on-the-Maine, 
of  the  one  part,  and  three  trustees  of  the 
other  part,  the  deed  of  the  Februaiy  pre- 
ceding was  recited,  and  also  that,  in  addi- 
tion to  the  provision  made  by  Mr.  Shore 
for  his  wife  by  that  deed,  he  intended  to  enter 
into  the  following  covenant  He  then  cove- 
nanted with  the  trustees  that  the  devisees, 
heira-at-law,  executors  or  administrators  of 
him  the  said  John  Shore  would,  with  all 
convenient  speed  after  his  decease,  on  being 
indemnified  against,  or  on  the  production 
to  them  of  sufficient  legal  dischaiges  for, 
the  debts  due  by  the  said  John  ^ore  at 
his  decease,  and  for  lus  funeral  and  tes- 
tamentary expenses,  well  and  sufficiently 
grant  and  convey,  assign,  transfer  and  pay 
over  all  and  singular  tibe  real  and  personsd 
estate,  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  of  or  to  which 
the  said  John  Shore,  or  any  peison  or  pei^ 
sons  in  trust  for  him,  should  at  the  time  of 
his  decease  be  seised,  possessed  or  entitled, 
for  any  beneficial  estate  or  interest,  or  which 
he  should  then  have  disposed  of  by  his  said 
will,  imto  the  trustees,  who  thereby  admitted 
that  they  would  stand  possessed  of  and  in-r 
terested  in  the  property,  upon  trust  to  pay 
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aD  the  debts  of  Mr.  Shore  due  at  his  death 
and  his  funeral  and  testamentary  expenses, 
afid  the  costs,  charges  and  expenses  of  the 
heirs  or  devisees,  executors  or  administra- 
tors of  Mr.  Shore,  in  or  about  such  convey- 
ance, transfer  and  payment  over  as  afore- 
said, and  to  convey  and  assign  over  such  part 
of  the  real  and  personal  estate  as  should 
not  have  been  sold  or  converted  into  money, 
and  to  pay  over  such  portion  of  the  ready 
money  as  should  be  paid  over  to  them  or  him; 
and  dT  the  monies  to  be  paid  by  such  sale  or 
conversion,  if  the  said  A.  M.  Shore  should  be 
then  living,  unto  and  to  the  use  of  her,  her 
heirs,  executors,  administrators  and  assigns 
respectively;  and  if  she  should  be  then 
dead,  to  such  person  as  at  the  death  of  Mr. 
Shore  would  be  entitled  to  his  personal 
estate  under  the  Statute  of  Distributions  in 
rase  he  had  died  intestate.  Then  followed  a 
power  to  appoint  new  trustees  in  the  event 
of  the  trustees  dying  or  becoming  incapable 
of  acting,  and  the  deed  concluded  with 
these  words :  **  That  .it  shall  be  lawful  for 
Mr.  Shore,  if  Mrs.  Shore  shall  die  in  his 
lifetime,  at  any  time  thereafter,  by  a  deed 
under  his  hand,  to  revoke  and  make  void 
these  presents.  ** 

This  instrument  was  executed  by  John 
Shore  and  attested  by  one  witness  only. 
Mr.  Shore  died  on  the  3rd  of  Jime  1861, 
and  his  will  was  proved  by  his  executors, 
Mrs.  Shore  and  Mr.  Patch  (the  plain- 
tiff)- 

llie  questions  raised  in  this  case  were, 
whether  or  not  the  instrument  of  December 
1860  ought  to  be  treated  as  merely  testa- 
mentary, and  intended  only  to  affect  the 
property  after  John  Shore's  death;  whe- 
ther  the  will  was  or  was  not  a  due  execu- 
tion of  the  power  of  appointment  reserved  to 
John  Shore  by  the  deed  of  February  1860 ; 
whether  the  deed  of  December  1860  was 
to  be  construed  as  a  revocation  of  the  will; 
and  whether  the  property  passing  under 
the  appointment  constituted  assets  avail- 
able for  the  payment  of  the  testator's  volun- 
tary debts. 

Mr,  Bazafyette  and  Mr,  Haig  appeared 
for  the  plaintiff. 

Mr,  BaUy  and  Mr,  Charles  Hall,  for 
Mrs.  EQiore. 

Mr.  Olasae  and  Mr,  Batten,  for  Mr. 
Lunb ;  and 

Mr.  Hmf^cim,  for  Mrs.  Hildyard 


The  following  authorities  were  cited : 
Hahergham   v.    VinceiU,   2   Ves.  jun. 

204. 
Ward  V.  Twmer,  2  Ves.  sen.  431. 
Oreen  v.  Froud,  3  Keb.  310. 
HixouY,  Wytham,  1  Ca.  in  Chanc.  248. 
Dilhn  V.  Coppin,  4  MyL  &  Cr.  647; 

s.  c  9  Law  J.  Rep.  (n.s.)  Chanc.  87. 
Saltern  v.  Mellmsk,  Amb.  247. 
Jtfferye  v.  Jefferys,  Cr.  <fe  Ph.  138. 
Ward  V.  Audland,  8  Beav.  201 ;  a  c 

14  Law  J.  Rep.  (n.s.)  Chanc  145. 
Stillman  v.  Weedan,  16  Sim.  26;  ac 

18  Law  J.  Rep.  (n.s.)  Chanc.  46. 
Kinsman  v.  Barker,  14  Vea  579. 
Kirk  V.  Eddowes,  3  Hare,  509;  s.c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  402. 
Walsh  V.  Gladstone,  13  Sim.  261 ;  a  c 

13  Law  J.  Rep.  (n.s.)  Chanc  52. 
Jeffries  v.  Alexander,  8  H.L.  Cas.  594. 
Durham  v.  Wharton,  3  CL  <fe  F.  146; 

s.  c  31  Law  J.  Rep.  (n.s.)  Chanc  9. 
Fleming  v.  Buchanan,  3  De  Qex,  M.  <fe 

G.  976;  s.  c  22  Law  J.  Rep.  (n.s.) 

Chanc  886. 
OaHhshore  v.  Chalie,  10  Ves.  1. 
FleUher  v.  Fletcher,  4  Hare,  67;  a  c. 

14  Law  J.  Rep.  (n.s.)  Chanc  6B. 
The  Attorney  General  v.  Jones,  3  Price, 

368. 
Boughton  v.  Boughton,  1  Atk.  625. 
Barkworth  v.  Young,  4  Drew.  1 ;  s.  o. 

26  L»w  J,  Rep.  (n.s.)  Chanc  153. 

KiNDBRSLEY,  V.C.  (Dec  6.) — ^The  fiujts  of 
this  case  are  peculiar,  and  there  are  questions 
which  present  some  difficulty  and  are  of  no 
slight  general  importance  The  facts  do  not 
appear  to  be  in  controversy. — (His  Honour 
stated  at  length  the  facts  of  the  case,  and 
then  proceeded) : — ^The  first  question  that  has 
been  raised  is  this,  whether  the  instrument 
of  December  1860  is  or  is  not  to  be  treated 
as  a  testamentary  instrument;  that  is,  as  a 
will,  or  as  a  codicil  to  a  will  The  plaintiff 
contends  that  the  instrument  is  to  be 
treated,  not  as  a  deed,  but  as  a  will,  and 
dealt  with  upon  that  footing.  Of  course, 
if  the  plaintiff  is  right  in  that  contention, 
this  consequence  necessarily  follows,  that, 
inasmuch  as  it  can  only  be  valid  as  a  testa- 
mentary instrument  when  it  is  attested  by 
two  witnesses,  this  instrument  is  entirely 
void,  because  it  is  only  attested  by  one  wit- 
ness.    It  is  contended,  on  the  other  handj^' 


Digitized  by 


Google 


188 


COURTS  OF  CHANCERY: 


fN.a 


by  Mrs.  Shore  and  by  the  other  parties  in 
the  same  interest,  that  this  is  not  a  testa- 
mentary instrument,  but  that  it  is  a  pure 
deed,  and  to  be  dealt  with  as  such.  The 
next  question  raised  is,  supposing  this 
instrument  is  not  to  be  regarded  as  testa- 
mentary, is  it  not  invalid  for  the  reasons 
insisted  on?  It  appears  to  me  that  the 
most  convenient  form  for  me  to  deal  with 
the  matter  is  to  take  the  second  of  these 
questions  first.  That  is,  whether,  being  in 
form  a  deed,  and  having  all  the  requisites 
and  essentials  of  a  deed,  it  is  for  any  and 
what  reason  invalid,  because  it  would  be  a 
very  extraordinary  reason  that  would  induce 
a  Court  either  of  law  or  equity  to  come 
to  the  conclusion  that  such  an  instrument 
ought  to  be  regarded  as  testamentary.  Now 
the  instrument  is  a  present  covenant  with 
individuals  in  the  character  of  trustees,  in 
trust  for  some  one  else,  that  the  executors 
of  Shore  shall,  on  the  trustees  being  satis- 
fied that  all  debts  are  paid,  hand  over  all 
his  residuary  personalty  to  the  covenantees. 
There  is  nothing  illegal  or  contrary  to  pub- 
lic policy,  or  act  of  parliament,  or  any  rule 
of  law  or  equity  in  such  a  covenant ;  but 
it  is  analogous  to  the  common  case  of  a 
man,  on  the  marriage  of  his  daughter  cove- 
nanting that  after  his  death  his  executors 
shall  pay  money  for  her  benefit  out  of  his 
assets,  and  that  it  happens  here  to  be  the 
whole  residue  instead  of  a  specific  sum 
makes  no  difference.  In  Garthshorey,  Chctlie 
the  covenant  was  to  pay  an  aliquot  part, 
and  it  was  held  valid,  but  it  was  immaterial 
what  part.  It  was  truly  said  that  the  cove- 
nant tjiere  was  for  value,  but  here  voluntary; 
but  the  element  of  a  voluntary  character 
does  not  render  it  illegal,  although  it  might 
make  a  difference  with  respect  to  other 
considerations  upon  the  question  of  specific 
performance  and  priority  of  creditors.  Such 
an  instrument  is  lawful,  whether  for  value 
or  not,  not  only  upon  abstract  principles, 
but  upon  the  cases.  In  BoughUm  v.  Bottgh- 
ton^  there  was  a  gratuitous  gift  to  daughters, 
although  no  doubt  of  specific  sums;  also 
in  Fletcher  v.  Fletcher,  the  instrument 
was  voluntary,  and  held  good.  The  volun- 
taiy  element)  therefore,  does  not  render 
it  invalid :  its  being  for  a  sum  of  money,  or 
for  the  aliquot  part  of  the  personal  estate, 
or  for  the  whole  of  the  residuary  personal 
estate,  is  an  element  which  makes  no  differ* 


ence  in  the  question  of  validity  or  invalidity. 
It  appears  to  me  that,  notwithstanding  the 
voluntary  character  of  the  instrument,  nq^ 
withstanding  its  being  a  covenant  that  the 
executors  shall  hand  over  the  whole  of  the 
residuary  estate  after  paying  the  debts,  the 
instrument  is  perfectly  lawful  and  perfectly 
valid.  It  is  not  open  to  any  of  those  tech- 
nical rules  of  law  or  of  equity,  such  as  being 
void  for  remoteness,  or  any  principle  of  that 
kind.  I  am  not  aware  of  any  doctrine  that 
can  be  adduced  as  a  reason  why  it  should 
be  considered  unlawful,  and  I  can  only 
come  to  the  conclusion  that  the  instrument, 
regarded  as  a  deed,  is  a  perfectly  valid  in- 
strument, and  capable  of  being  enforced. 
Of  course  I  am  at  present  regarding  it 
simply  per  se.  Then  we  come  to  the  ques- 
tion, supposing  that  it  be  valid  as  a  deed 
taken  per  «f ,  there  is  this  ground  of  inva- 
lidity attending  it  under  the  particular  cir- 
cumstances of  this  case,  that  the  testator 
had  made  a  will  by  which  he  had  disposed 
of  his  residuary  personal  estate  in  a  parti- 
cular manner.  This  deed  covenants  that 
the  executors  shall  dispose  of  the  estate  in 
a  manner  different  from  that  in  which  it 
was  intended  to  be  disposed  of  by  the  will; 
you  are  therefore  revoking  the  will  by  this 
instrument;  and  the  208i  section  of  the 
Wills  Act  declaring  the  only  means  by 
which  a  will  or  codicil,  or  any  part  of  a 
will  or  codicil,  shall  be  revoked,  does  not 
include  such  an  instrument  as  this ;  there- 
fore it  is  contended  that,  so  far  as  the  in- 
strument acts  as  a  revocation  of  the  will, 
so  far  the  instrument  is  void.  Now,  one 
suggestion  in  answer  to  that  objection  to 
the  validity  of  the  instrument  on  the  part 
of  the  defendants  is  this :  what  is  the 
meaning  of  that  section  when  it  speaks  of 
the  different  modes  by  which  oidy  a  will 
may  be  revoked?  It  speaks  of  its  being 
revoked  by  marriage,  it  spef^  of  its  being 
revoked  by  another  will  or  codicil  executed 
in  the  manner  required  by  the  act  itself 
and  it  speaks  also  of  a  cancellation  and 
tearing,  and  so  forth.  It  is  contended,  on 
the  part  of  the  defendants,  that  the  20th 
section  was  not  intended  to  refer  to  a  deed 
at  aU,  but  that  it  meant  this :  that  if  you 
mean  to  revoke  by  will  or  codicil,  then  the 
will  or  codicil  not  revoked  must  be  executed 
and  attested  in  the  same  manner  as  that 
which  was  prescribed  for  ih»  original  will 
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or  codicil  so  reroked.  How  far  tibat  is  a 
satisfiEUstoiy  anawer  to  the  argament  it  is 
oot  neceesary  for  me  to  consider,  because  it 
appears  to  me  that  the  answer  to  the  arga- 
ment ia  really  this :  the  plaintiff's  objection 
to  the  validity  of  the  instrument  proceeds 
upon  the  assumption  that  the  effect  of  the 
instrument  is  revocation  ;  that  the  testator 
is  thereby  revoking  certain  gifts  which  he 
had  made  to  his  wife.  Now,  I  apprehend 
it  is  veiy  difficult  to  imagine  a  revocation 
of  a  gift  in  a  will  by  a  deed.  But  suppos- 
ing it  were  possible,  how  is  this  deed  a 
revocation?  How  does  the  covenant  ope- 
rate 1  If  there  be  a  breach  of  it>  you  bring 
your  action  to  recover  damages  against  the 
individual  who  covenanted,  and  recover 
such  damages  as  a  juiy  may  think  a  fair 
amount  for  the  damnification  that  has 
arisen  to  you  by  the  nonperformance  of  the 
thing  covenanted  to  be  done.  The  effect 
of  this  instrument  is  simply  to  create  a 
debt;  it  leaves  the  will  entirely  untouched. 
Now  that  IB  the  answer,  I  think,  to  the 
objection ;  and  I  am  of  opinion  that,  regard- 
ing this  instrument  as  a  deed,  and  not  as 
b^ig,  in  its  character  and  in  its  effects, 
testamentary  and  capable  of  being  admitted 
to  proof  as  a  will,  provided  there  were  a 
sufficient  number  of  witnesses,  and  it  had 
been  duly  executed  and  attested,  I  hold 
first,  that  it  is  in  itself,  independently  of 
aU  other  instruments,  perfectly  valid  and 
perfectly  lawfid ;  and,  secondly,  that  it  is 
not  made  invalid  by  reason  that  there  was 
a  will  executed  by  which  the  residue  was 
disposed  of  in  a  certain  manner,  or  certain 
lefpuies  given.  In  fact,  it  would  be  a 
strange  thing  if  this  instrument  were  valid 
in  case  Mr.  Shore  happened  to  die  intes- 
tate :  but  that  if  he  happened  to  leave  a 
will  appointing  executors  and  disposing  of 
his  residuary  personal  estate,  that  then  it 
was  invalid. 

The  next  question  I  have  to  consider  is, 
whether,  as  is  contended,  the  instrument 
ou^t,  although  in  form  a  deed,  having  all 
the  requisites  of  a  deed,  and  having  a  pre- 
s^it  operation  by  virtue  of  there  being  a 
covenant  as  a  deed,  it  is  to  be  considered 
not  as  a  deed,  but  as  if  it  were  a  wilL  No 
doubt  the  cases  which  have  been  dted  have 
gone  a  very  long  way  with  respect  to  this 
jHinciple  of  the  Court,  that  if  an  instrument 
dearly  intended  not  to  operate  until 


after  the  death  of  the  person  executing  it, 
and  to  have  no  effect  during  his  life,  so  that 
at  any  time  he  could  put  an  end  to  it  by 
revocation  or  otherwise,  and  it  could  not 
operate  as  an  instrument  inter  vivos,  either 
as  being  invalid,  or  so  operating  as  to  be  a 
fraudulent  evasion  of  some  act;  then  it 
might  be  testamentary,  disregarding  the 
form  to  work  out  the  substance.  Perhaps 
the  strongest  case  that  has  been  cited  is 
that  of  The  Attorney  General  v.  Jones,  where 
the  Judges  of  the  Exchequer,  against  the 
opinion  of  Baron  Wood,  held  a  deed  which 
was  in  fact  a  marriage  settlement  to  be  a 
will ;  but  the  Courts  subsequently  considered 
that  that  decision  could  not  be  upheld,  and 
that  was  the  universal  opinion  of  the  pro- 
fession. I  believe  that  that  case,  and  pos- 
sibly some  others,  have  gone  to  a  length 
which  it  is  extremely  difficult  to  maintain 
at  present.  It  appears  to  me  that  the  rule 
which  I  ought  to  act  upon  is  this,  that  if 
the  instrument  be  a  deed  in  its  form,  having 
all  the  requisites  of  a  deed,  and  intended 
as  such,  and  to  operate  inter  vivos,  there 
must  be  something  extremely  special  to 
induce  the  Court  to  conclude  that  it  was 
the  intention  of  the  party  that  it  should 
only  begin  to  operate  after  his  death,  and 
to  be  ambulatory  in  the  mean  time,  and 
capable  of  revocation  or  destruction  at  his 
will  and  pleasure,  and  intended  so  to 
operate,  or  that  it  is  so  framed  as  that 
you  find  the  testator,  although  he  has  used 
the  form  of  indenture,  really  meant  to  make 
a  wilL  In  the  case  in  Keble,  though  the 
form  was  a  deed,  there  was  animus  testandi. 
The  case  of  Jeffries  v.  Alexander,  in  the 
House  of  Lords,  did  not  decide  an  instru- 
ment to  be  a  will,  but  to  be  valid  as  a 
disposition.  The  purpose  of  this  instru- 
ment was  obvious.  Mr.  Shore  wished  his 
wife  to  have  his  residuary  estate,  and  he 
wished  to  take  it  out  of  lus  own  power  to 
deprive  her  of  it;  but  at  the  same  time  he 
wished  to  retain  in  his  own  power  the  right, 
as  long  as  he  lived,  to  deal  with  that  resi- 
duary estate  by  spending  it.  This  object 
was  accomplished  by  this  instrument,  and 
it  would  be  strange  to  treat  it  as  a  will, 
knowing  that  the  intention  would  be  thereby 
defeated,  and  that  it  had  none  of  the  requi- 
sites of  a  will.  No  case  approaches  this, 
and  I  think  there  is  none  which  would  jus- 
tify any  Court  in  coming  to  the  conclusion 
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that  the  instrument  now  before  me  should 
be  treated  as  testamentary.  K  it  be  a  deed, 
the  operation  of  it  I  apprehend  to  be  plain : 
that  it  entitles  the  party,  if  there  be  a 
breach,  to  recover  damages  from  the  assets, 
but  distinguishing  between  the  amount  of 
the  obligation  of  the  assets  and  the  amount 
of  assets  applicable  to  the  satisfaction. 
Now,  it  may  be  that  the  amount  which  the 
parties  have  a  right  to  say  the  assets  shall 
satisfy,  may  exceed  the  assets  applicable  to 
the  satisfaction  of  it;  but,  if  that  be  so, 
the  amount  of  assets  are  only  applicable 
pro  tanto  as  far  as  they  will  go,  and  they 
will  be  applied  in  satisfaction  of  the  debts 
for  value.  There  is  no  doubt  that  there 
is  enough  to  satisfy  them,  and  the  only 
question  is,  what  are  the  assets  applicable 
to  satisfy  this  voluntary  debt  or  voluntary 
obligation? 

'Ebkt  raises  a  veiy  curious  and  peculiar 
question  .as  to  that  5,000Z.  stock,  which 
was  settled  by  the  deed  of  February,  and 
under  which  settlement  Mr.  Shore  had  a 
power  of  appointment  by  will ;  whether  the 
will  which  he  has  left,  which  was  made 
before  the  execution  of  the  deed  of  Febru- 
ary, is  or  is  not  to  operate  as  an  execution 
of  that  power)  If  it  operates  as  an  execu- 
tion of  the  power,  whether  it  does  so  by 
virtue  of  the  specific  bequest  under  the 
uncle's  will,  or  whether  it  operates  by 
virtue  of  the  Wills  Act,  which  says  that 
any  general  disposition  shall  operate  as  a 
general  execution  of  the  power  unless  there 
be  something  in  the  context  to  shew  a 
contrary  intention)  Then  comes  this  ques- 
tion :  supposing  that  the  clause  in  the  will 
which,  when  j&amed,  was  intended  to  be, 
and  was,  a  specific  bequest  of  the  property 
under  the  uncle's  will,  is  that  property 
which  has  been  appointed  to  a  particular 
individual  by  the  will,  although  clearly 
assets  to  pay  debts  for  value,  applicable  to 
the  pajrment  of  a  voluntary  debt)  That  is 
a  question  perfectly  novel,  and  I  am  not 
aware,  and  counsel  have  not  been  able  to 
suggest  on  either  side,  that  there  is  any  spe- 
cific authority  on  that  question,  If  it  be  the 
conclusion  to  be  arrived  at  that  the  clause 
in  the  will  which  relates  particularly  to  the 
property  under  the  uncle's  will  does  operate 
as  an  execution  of  the  power  under  the 
deed  of  February,  and  it  should  be  held 
that  that  property  is  available  for  satisfying 


this  voluntary  demand,  then  comes  another 
question  which  has  been  raised,  whether, 
if  that  which  was  specifically  intended  for 
Mrs.  Shore  has  not  been  in  part  actually 
given  to  her  by  anticipation  by  her  huj»- 
band  in  his  Ufetime,  by  selling  out  some  of 
the  specific  portions  of  the  uncle's  property 
which  he  derived,  and  giving  her  for  her 
separate  use  money  arising  from  that) 
Now,  thiese  are  questions  which  I  have  not 
had  the  same  opportunity  of  considering  as 
I  have  with  regard  to  those  I  have  abready 
disposed  of,  viz.,  the  validity  of  the  deed 
as  a  deed,  and  that  it  is  to  be  considered 
not  as  testamentary,  but  as  a  deed.  The 
other  questions  which  I  have  now  been 
stating,  I  propose  to  take  more  time  to 
consider. 

EiKDEBSLBY,  V.C.  (Dcc  6). — ^The  qnes- 
tions  which  remain  are :  first,  whether  the 
covenant  in  the  deed  of  the  27th  of  Decem- 
ber 1860  extended  to  that  5,072/.  7«.  lid 
stock,  the  subject  of  the  deed  of  the  1 5th  of 
February  1860,  and  was  a  covenant  that  the 
executors  should  pay  over  that  property) 
Secondly,  supposing  the  covenant  extended 
to  that  property,  would  it  be  assets)  Third- 
ly, supposing  the  covenant  did  not  extend 
to  the  5,072/.  7<.  lie/,  stock,  whether  cer- 
tain sums  which  Mr&  Shore  had  recdved 
in  the  lifetime  of  the  testator  were  not 
to  be  taken  in  part  satisfaction  of  the 
10,000/.,  bequeathed  to  her  by  his  will) 
As  to  the  first  question,  it  appears  to  me 
that  the  covenant  does  clearly  extend  to  the 
5,072/.  7<.  llcf.  stock;  the  words  are  in- 
tended to  embrace  and  did  embrace  it.  The 
deed  containing  the  covenant  commences 
by  reciting  the  deed  of  the  15th  of  February 
1860,  which  created  the  power  of  appoint- 
ment, the  reservation  of  that  power  and  the 
expression  that  the  power  is  to  be  exercised 
by  wilL  The  words  are,  "  all  the  real  and 
personal  estate  to  which  John  Shore  was 
entitled,  or  which  he  should  then  have  dis- 
posed of  by  his  wilL"  And  the  intention 
was,  that  if  he  left  a  will  disposing  of  that 
particular  fund,  the  executors  were  to  pay 
over  that  frmd  as  well ;  and  the  covenant 
does  therefore  extend  to  it 

In  the  next  place,  as  to  the  question 
whether  that  property  constitutes  assets  to 
satisfy  a  voluntary  debt?  This  questioB 
does  not  seem  to  have  ever  beep  brought 
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^>ecifica]ly  before  the  Court,  nor  decided 
in  any  previous  case.  The  covenant  in 
question  is  a  voluntary  covenant,  and  there- 
fore the  obligation  which  it  creates  is 
voluntaiy.  It  stands  no  higher  than  a 
Tolutary  bond,  and  parties  claiming  under 
such  a  bond  cannot  claim  payment  until 
debts  even  of  simple  contract  have  been 
paid.  The  contest  arises  between  the  volun- 
teer under  the  covenant  and  the  volunteers 
under  the  appointment,  who  stand  upon 
the  same  footing.  The  title  is  derived,  not 
from  the  appointment,  but  from  the  instru- 
ment creating  the  power — not  from  the 
donee,  but  the  donor  of  the  power.  Take 
the  case  of  a  power  created  by  A.  in  favour 
of  B,  in  exerdse  of  which  B.  appoints  to 
C ;  C.  does  not  take  under  B,  the  appointor, 
but  under  A,  the  creator  of  the  power. 
This  being  the  rule,  how  is  it  that  appointed 
property  was  ever  made  liable  to  pay  the 
debts  of  the  appointor  ?  How  came  this  to 
be  the  law,  and  what  is  the  principle  in- 
volved f  At  first  sight  there  seems  to  be  a 
perfect  violation  of  tiie  principle  of  powera 
If  A.  creates  a  power  in  favour  of  B.  by 
which  B.  is  entitled  to  appoint,  and  it 
IB  true  that  C,  the  appointee,  is  entitled 
under  A.  and  not  under  B,  who  has  only 
the  right  to  name  the  person  to  take,  it  is 
strange  that  the  law  takes  the  property  of 
the  creator  of  the  power  to  pay  the  debts 
of  the  donee  of  the  power.  It  is,  however, 
easy  to  trace,  on  looking  through  the  cases, 
how  this  rule  first  came  into  existence.  The 
eailier  cases  occur  about  the  beginning  of 
the  seventeenth  century.  The  creator  of  the 
power  reserved  it  to  hunself  out  of  his  own 
property,  and  equity  treats  the  subject- 
matter  of  the  power  as  assets  of  the  ap- 
pointor, who,  in  the  first  place,  is  also  the 
creator  of  the  power.  The  next  step  would 
be  those  cases  in  which  a  person  makes  a 
bargain  by  which  he  gives  another  a  power 
of  appointment  over  a  portion  of  his  pro- 
perty, in  return  for  some  valuable  consider- 
ation ;  and  so  on  until  the  distinction  was  lost 
sight  o^  and  it  came  to  this :  that  it  did  not 
matter  whether  A.  reserved  a  power  to  him- 
self^ or  created  a  power  in  favour  of  B ;  it 
even  went  thus  far,  that  the  mere  existence 
of  a  power,  although  never  exercised,  made 
the  subject-matter  assets  of  the  proprietor 
of  the  power,  though  it  was  soon  felt  that 
the  principle  could  not  be  carried  to  that 


length.  But  appointed  property,  although 
assets  of  the  appointor,  Ib  not  to  be  applied 
pari  passu  wiUi  general  assets,  but  after 
general  assets  are  exhausted.  The  nearest 
approach  in  principle  to  the  preseht  case  is 
in  that  of  Lord  Taumshend  v.  WtndJiam  (1). 
There  is  no  case,  however,  in  which  the  prin- 
ciple is  laid  down  as  a  general  proposition. 
The  principle  is,  as  I  have  said,  to  treat  the 
appointed  property  as  if  the  appointor  had 
appointed  to  himself,  and  quoad  creditors 
regard  it  as  asseta  How,  then,  does  this 
principle  apply  to  the  present  case  1  How 
is  it  to  be  applied  between  a  voluntary 
creditor  and  a  specific  l^^atee?  The  creditor 
under  the  covenant  is  a  volunteer;  still  the 
principle  clearly  prevails,  that  as  between 
volunteers,  the  one  who  claims  by  instru- 
ment, inter  vivos,  has  priority  over  the  one 
who  claims  by  a  testamentaiy  instrument 
Tou  must  exhaust  the  assets  not  specifically 
bequeathed  before  you  have  recourse  to  the 
assets  specifically  bequeathed.  The  prin- 
ciple also  extends  to  real  assets  specifically 
devised.  In  order  to  pay  general  debts,  the 
property  must  be  made  i^plicable  after 
general  assets.  The  same  principle  applies 
to  an  appointor  and  volunteer,  and  we  can- 
not say  that  because  the  creditor  is  a  volun- 
teer, he  is  not  entitled  to  be  paid.  The 
question  of  satisfaction  does  not  arise,  and 
upon  that  I  express  no  opinion. 


re  sie  thomas  harton 
Wilson's  estates. 


Wood,  V.C. 

1862. 
July  25,  26. 

LOBOB  JUBTICBS. 

1863. 
Jan.  23. 

Lands  Clauses  Consolidation  Act,  1846, 
sections  96,  96 — The  Copyhold  Acts,  1852 
and  1858,  15  <£r  16  Vict.  c.  51,  and  21  d: 
22  Vict,  c.  94 — Enfranchisenient. 

Copyhold  lands  taken  under  the  Lands 
Clauses  Act,  1845,  are  enfranchised  under 
the  96<A  section  of  thai  act,  and  no  fine  is 
payable  to  the  lord  under  the  6th  section 
of  the  Copyhold  Act,  1858,  as  a  condition 
of  compulsory  enfranchisement.  Therefore^ 
where  the  lord  of  the  manor  was  tenant  for 
life,  it  was  held  that  he  was  not  entitled  to 

(1)  2  Yes.  SOL  1. 
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any  pari  of  the  money  paid  into  court  by  a 
railway  company  as  •  compensation  for  the 
enfranchisement  of  copyhold  land  taken  by 
them. 

The  Hampstead  Junction  Railway  Com- 
pany under  the  powers  of  their  act,  which 
was  passed  in  1853,  took  for  the  purposes 
of  their  undertaking  a  quantity  of  copyhold 
land  held  of  the  manor  of  Hampstead,  of 
which  the  petitioner  was  tenant  for  life, 
and  by  an  agreement  dated  the  9th  of 
March  1860,  an  arbitrator  was  appointed, 
by  the  petitioner  as  lord  of  the  manor  on 
the  one  hand,  and  the  agent  of  the  company 
on  the  other,  to  ascertain  the  amount  of 
compensation  to  be  paid  for  enfranchise- 
ment; and  on  the  15th  of  June  following, 
the  arbitrator  made  his  award,  fixing  4,698/. 
as  the  compensation  to  be  paid  according  to 
the  96th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  that  amount  was 
paid  into  court  accordingly.  Of  this  sum 
the  petitioner  claimed  to  be  entitled  to 
1,016/.  as  being  the  amount  of  the  fines 
which  would  have  been  payable  to  him 
upon  admittance  previous  to  enfranchise- 
ment under  the  Copyhold  Acts.  Upon  the 
hearing  of  the  petition,  an  inquiry  was 
directed  whether  any  fines  would  have  been 
due  and  payable  under  the  Copyhold  Act, 
1858,  section  6,  from  such  of  the  copy- 
holders as  were  admitted  prior  to  the  Ist  of 
July  1853,  to  the  copyholds  purchased  by 
the  company,  and  whether  the  petitioner  as 
tenant  for  life  was  entitled  to  such  fines ;  and 
if  so,  what  proportion  of  the  fund  in  court 
represented  the  amount  of  such  fines.  The 
chief  clerk  certified  that  there  would  under 
the  circumstances  have  been  payable  under 
the  6th  section  of  the  21  <fe  22  Vict  c.  94, 
from  copyholders  admitted  prior  to  the  1st 
of  July  1853,  the  sum  of  1,01 6Z.  as  fines, 
and  that  the  petitioner  as  tenant  for  life 
was  entitled  to  the  same. 

The  matter  now  came  before  the  Court 
upon  the  chief  clerk's  certificate.  The  sec- 
tions of  the  Copyhold  Acts  bearing  upon 
the  petitioner's  right  are  the  following. 
The  Copyhold  Act,  1852,  (15  &  16  Vict. 
c.  51.)  section  1,  enacts  that  ^*at  any  time 
after  the  next  admittance  to  any  lands 
which  shall  take  place  on  or  after  the  1st 

of  July  1853 it  shall  be  kwful  for 

the  tenant  so  admitted,  or  for  the  lord,  to 


require  and  compel  enfranchisement  in 
manner  hereinafter  mentioned  of  the  lands 
to  which  there  shall  have  been  such  admit- 
tance as  aforesaid." 

By  the  Copyhold  Act,  1858  (Si  &  22 
Vict  c.  94.)  s.  6,  "Notwithstanding  the  Ist 
section  of  the  Copyhold  Act,  1852,  it  shall 
be  lawful  from  and  after  the  passing  of  Uus 
act  for  any  tenant  or  lord  of  any  copyhold 
lands,  to  which  the  last  admittance  shall 
have  taken  place  before  the  1st  of  July 
1853  ....  to  require  and  compel  enfran- 
chisement of  the  said  lands  in  die  manner 
herein  and  in  the  said  act  mentioned ;  pro- 
vided always,  that  no  such  tenant  shall  be 
entitled  to  require  such  enfranchisement 
until  after  payment  or  tender  of  such  a  fine, 
and  of  the  value  of  such  a  heriot  as  would 
become  due  or  payable  in  the  event  of 
admittance  or  death  subsequent  to  the  Ist 
of  July  1853;  and  also  of  two-thirds  of 
such  a  sum  as  the  steward  would  have  been 
entitled  to  for  fees  in  respect  of  such 
admittance." 

Mr,  Bolt  and  Mr,  Hetherinytonj  for  the 
petitioner,  contended  that  the  above-men- 
tioned sections  of  the  Copyhold  Acts  applied 
to  the  case  of  land  taken  by  a  railway  com- 
pany ;  and  the  petitioner,  as  tenant  for  life 
of  the  manor,  was  entitled  to  the  1,01 6A  as 
the  amount  payable  in  respect  of  fines, 
inasmuch  as  he,  as  lord  of  the  manor,  would 
have  been  entitled  to  a  fine  upon  alienation 
to  the  company. 

Mr,  Daniel  and  Mr,  Hanson^  for  the 
persons  interested  in  remainder. — ^A  lump 
sum  has  been  paid  into  court  as  compensa- 
tion for  the  manorial  rights,  in  pursuance 
of  the  Lands  Clauses  Consolidation  Act» 
1845,  ss.  95,  96.  The  Copyhold  Acts  have 
no  application,  as  the  enfranchisement  did 
not  take  place  under  them.  The  money 
can  only  be  applied  in  one  of  the  modes 
pointed  out  by  the  69th  section  of  the 
Lands  Clauses  Act 

They  referred  to  The  Ecclesiastical  Con^ 
missioners  v.  the  London  and  South-Western 
Railway  Company  (1). 

Mr,  Hetherington  replied. 

Wood,  V.C.  (July  26)  said  the  case  had 
been  extremely  well  aigued  on  both  sides ; 
but  it  appeared  plain  Qiat  the  petitioner's 

(1)  2  W.  Bep.  500. 
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daim  cotild  not  be  supported.  He  could 
not,  as  against  the  company,  have  compelled 
payment  of  any  money  in  respect  of  fines ; 
and  if  the  arbitrator  in  making  his  award 
had  taken  the  amount  of  fines  into  con- 
sideration, as  he  probably  had,  the  result 
was  that  a  very  good  bargain  had  been 
made  for  the  estate,  and  those  in  remainder 
were  entitled  to  the  benefit  of  it.  The 
tenant  for  life  was  not  entitled  to  any 
portion  of  .the  compensation-money  paid 
under  the  Lands  Clauses  Act ;  and  unless, 
therefore,  his  claim  in  respect  of  the  fines 
was  sanctioned  by  law  as  between  him  and 
the  railway  company,  the  whole  money 
must  go  for  the  benefit  of  the  estate.  This 
was  the  question  to  be  decided 

Under  the  95th  and  96th  sections  of  the 
Lands  Clauses  Consolidation  Act,  which 
was  passed  before  copyholders  had  the  right 
by  law  to  compel  enfiunclusement,  no  fine 
was  payable  to  the  lord  for  the  enfranchise- 
ment of  land  taken  by  public  companies, 
but  the  amount  of  compensation  was  to 
include  the  loss  in  respect  of  fines,  (fee,  and 
was  to  be  dealt  with  under  the  73rd  section 
of  the  act  By  the  Copyhold  Act,  1852, 
copyholders  admitted  subsequently  to  the 
1st  of  July  1853  were  enabled  to  demand 
enfiranchisement,  subject  to  certain  terms, 
one  of  which  was  the  payment  of  the  fines 
and  fees  consequent  on  such  admittance. 
The  railway  company,  however,  were  not 
in  the  position  of  copyholders  coming 
in  under  this  act,  but  they  came  in 
under  a  totally  different  act  of  parliament^ 
which  not  only  gave  them  the  right  to  in- 
sist on  enfranchisement,  but  by  the  96th 
section  made  it  compulsory  upon  them  to 
procure  their  lands  to  be  enfranchised 
The  two  modes  were  entirely  distinct ;  nor 
«ould  the  Copyhold  Act,  1858,  affect  the 
question.  That  act  was  passed  after  the  re- 
ference to  arbitration,  but  before  the  award 
was  made.  But  even  if  the  reference  had 
been  made  after  the  act  had  come  into  opera- 
tion, the  question  must  still  depend  upon 
ibe  Lands  Clauses  Act.  Under  the  95th 
section  of  that  act,  until  the  lands  taken 
fihoold  have  been  enfranchised,  they  were 
to  continue  subject  to  the  same  fines,  rents, 
heriots  and  services  as  were  theretofore 
payable  and  of  right  accustomed  So  far 
it  was  plain  that  no  fines  were  made  pay- 
able as  a  premium  for  exercising  the  privi- 
IHbw  Series,  32.— OHXsa 


lege  of  enfranchising  the  land,  as  was  the 
case  under  the  Copyhold  Acts.  By  the  96th 
section  of  the  Lands  Clauses  Act  the  pro- 
moters of  the  undertaking  were  directed  to 
procure  the  lands  taken  by  them  to  be 
enfirancMsed,  and  for  that  purpose  to  apply 
to  the  lord  to  enfranchise  the  same.  These 
words  might  be  thought  to  imply  that  the 
company  were  to  be  put  in  the  same  position 
as  any  other  copyholder  as  to  the  terms  on 
which  enfranchisement  was  to  be  procured ; 
but  it  had  been  held  in  the  case  of  The 
EccUtiastical  Commissioners  v.  the  London 
nnd  South 'Western  Railtoay  Company, 
that  no  fine  was  payable  by  the  company 
upon  a  conveyance  under  the  95th  section. 
Even  if  the  company  had  submitted  to  the 
demand,  and  paid  these  fines  eo  nomine  into 
court,  the  tenant  for  life  would  not  have 
been  entitled  to  the  benefit  thus  obtained ; 
but  it  must  enure  for  the  benefit  of  the 
inheritance.  There  was  nothing,  however, 
in  the  evidence  to  bring  the  case  up  so  high 
as  that;  because  a  simple  lump  sum  was 
paid,  and  no  part  of  it  was  specially  appro- 
priated as  being  paid  in  respect  of  fines. 
The  certificate  must  be  varied  by  declaring 
that  the  tenant  for  life,  Sir  T.  M.  Wilson, 
was  not  entitled  to  the  sum  of  1,01 6/L  in 
respect  of  fines. 

From  the  above  decision  the  lord  of  the 
manor  appealed  to  the  Lords  Justices. 

Mr,  Bolt  and  Mr.  Hetherin^ton  (Jan.  23) 
supported  the  appeal. 

Mr.  Daniel  and  Mr.  Hanson^  for  the 
respondent,  were  not  called  on. 

Lord  Justice  Knight  Bruce. — If  the 
question  were  whether  the  interest  of  the 
tenant  for  life  should  be  severed  from  the 
fand,  and  the  residue  free  from  that  interest 
should  be  given  over  to  the  remainderman, 
I  should  have  allowed  more  weight  to  the 
argument ;  but  here  the  claim  is  to  assume 
a  certain  benefit  of  a  particular  character  to 
have  fallen  in  to  the  tenant  for  life  which 
did  not  fall  in  at  -that  time  ;  and  that  the 
tenant  for  life  is  not  only  to  take  out  of 
the  fund  the  particular  benefit  assumed  to 
have  fallen  in  to  him,  but  also  to  have  the 
income  of  the  residue  as  well  There  is 
no  justice  or  reascm  in  this  claim.  The 
possible  benefits  which  may  be  derived 
from  the  tenancy  for  life  are  to  be  con- 
2C 
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Bidered  in  eBtimatmg  the  whole  value  so 
&r  as  they  a£fect  the  particular  land  taken. 
The  fee  simple  of  the  manor  is  to  be  valued, 
and  in  estimating  the  value  to  the  lord  of 
the  manor  for  l£e  time  being,  th^  possi- 
bility of  fines  is  to  be  taken  into  consider- 
ation; but  upon  what  principle  the  interest 
of  the  tenant  for  life  is  to  be  severed  from 
the  reversion  I  do  not  understand.  It 
appears  to  me  that  the  Vice  Chancellor  has 
taken  a  correct  view  of  the  case.  He  gives 
to  the  tenant  for  life  damages  in  respect  of 
the  immediate  injury  to  the  life  estate, 
making  the  residue  to  represent  the  inherit- 
ance, and  giving  to  the  tenant  for  life  the 
interest  of  the  fand.  I  do  not  see  how  the 
Vice  Chancellor  could  have  taken  any  other 
course. 

Lord  Justice  Turner. — ^I  also  agree 
with  the  conclusion  of  the  Vice  Chancellor. 
It  is  true  that  the  Lands  Clauses  Act  only 
came  into  operation  with  the  special  act ; 
but  in  considering  the  construction  of  the 
Lands  Clauses  Act,  we  must  look  at  the 
circumstances  which  existed  at  the  time  it 
was  passed.  The  Lands  Clauses  Act  pro- 
vides for  a  conveyance  to  the  company, 
which,  until  enrolment,  leaves  matters  as 
they  existed  before  its  execution.  The  pro- 
perty still  retains  its  copyhold  tenure,  and 
is  subject  to  copyhold  liabilities.  Then,  the 
convejrance  is  to  be  enrolled  within  three 
months,  on  which  the  land  is  enfranchised, 
and  compensation  is  to  be  estimated  in  the 
manner  prescribed  by  the  act  Nothing 
can  be  more  cleiff  tJian  the  continuation 
of  this  part  of  the  act.  The  fines,  heriots 
and  other  services  are  to  be  estimated,  and 
to  be  taken  as  an  aggregate,  and  all  fines 
are  to  be  taken  into  consideration  which 
would  have  become  due  at  any  time  but 
for  the  extinction  of  the  copyhold  tenure. 
It  is  said  that  the  tenant  for  life  would  be 
entitled  to  fines  which  might  become  due 
between  the  conveyance  and  the  enrolment, 
but  in  that  case  such  fines  would  be  taken 
into  consideration  in  the  estimate.  How- 
ever, I  give  no  opinion  on  that  question, 
which  does  not  arise  in  the  present  case. 
In  this  case  no  fines  accrued  between  the 
vesting  of  the  property  in  the  company  and 
the  period  of  enrolment  The  undoubted 
construction  of  the  act  must  be,  to  put  the 
company  purchasing  copyhold  land  imder 
the  obligation  of  paying  for  all  fines,  heriots 


or  other  services  which  may  at  any  time 
hereafter  become  due,  but  there  is  nothing 
in  the  act  which  confers  on  the  tenant  for 
life  any  particular  interest  in  respect  of  any 
particular  fines  that  may  accrue  at  any 
particular  time.  According  to  the  law  as  it 
existed  from  1845  to  1852,  there  was  to  be 
a  general  assessment  of  all  fines,  on  death, 
descent  or  alienation;  and  that  being  so 
from  1845  to  1852,  can  it  be  said  that  the 
Copyhold  Acts  of  1852  and  1858  created 
a  totally  different  interest  1  An  act  passed 
for  the  purpose  of  enabling  copyholders  to 
obtain  a  compulsory  enfranchisement  can- 
not alter  the  provisions  of  the  act  of  1845, 
passed  with  a  totally  difiJBreut  object  The 
injuiy  which  would  be  done  to  the  tenant 
for  life  is  frdly  compensated  by  the  pro- 
visions of  the  act  The  tenant  for  life  gets 
a  benefit  which  he  never  could  have  got  by 
himself.  He  gets  no  fines  during  hiis  life- 
time, but  he  gets  the  interest  of  all  future 
fines  which  may  accrue  after  his  death. 
That  is  the  principle  on  which  the  Lands 
Clauses  Act  is  framed.  I  think,  therefore, 
that  the  view  which  Mr.  Rolt  took  of  the 
act,  that  there  was  a  fine  to  be  paid  to  the 
tenant  for  life  on  alienation  to  the  company, 
cannot  be  sustained. 

After  some  discussion  it  was  agreed  that 
the  costs  of  all  parties  should  be  paid  out 
of  the  fimd. 


ROMILLY,    M.R.     I        ^,„„^^  ^     «r«xr« 

Nov.  24.  f     ^^'^^Y  ^'  WELLS. 

Partnership — Dissolution — Taking  Ac- 
counts— Capital — Interest, 

If  a  partnership  is  dissolved  by  decree^ 
and  accounts  are  directed,  it  means  accord- 
ing to  any  existing  articles  of  partnership^ 
or  system  on  which  the  accounts  have  been 
taken  up  to  the  time  of  the  dissolution^  no 
settled  accounts  being  disturbed, 

A  decree  dissolving  a  partnership  ter- 
minates any  existing  articles^  and  if  thence- 
forward  the  business  is  carried  on  for  the 
purpose  of  winding  up  the  affairs,  the  ac- 
counts must  be  taken  in  the  ordinary  forrn^ 
cUlowing  simple  interest  on  the  capital. 

The  plaintiff  and  defendant  carried  on 
the  business  of  millers  and  mealmen  in 
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partnership  firom  the  1st  of  July  1840. 
Differences  arose  between  them  some  time 
previous  to  1859  as  to  the  mode  of  writing 
off  allowances  for  bad  debts  from  the 
balance  of  September  1858.  This  ulti- 
mately caused  a  breach,  and  the  ill-feeling 
that  arose  made  it  impossible  to  cany  on 
the  business  beneficially  for  either.  This 
suit  was  then  instituted,  and  on  the 
20th  of  June  1861,  a  decree  was  made 
dissolving  the  partnership  from  that  date, 
and  without  disturbing  settled  accounts; 
it  at  the  same  time  directed  an  account  of 
all  dealings  and  transactions  between  the 
plaintiff  and  defendant  as  co-partners,  and 
of  the  property,  stock  and  effects  of  the 
partnership,  and  it  gave  directions  for  their 
ale—Watney  v.  WelU  (1). 

The  last  settlement  of  accounts  between 
the  parties  at  the  time  of  the  decree  was 
on  the  31st  of  March  1858.  After  the 
decree  the  business  was  carried  on  for  the 
purpose  of  being  wound  up,  but  it  was 
not  finally  stopped  until  August  1862. 

The  articles  of  partnership  provided  that 
the  capital  of  the  firm  should  be  100,000^ 
The  plaintiff  was  to  bring  in  75,000/.,  and 
the  defendant  25,000/^;  but  this  provision 
was  disregarded,  and  each  partner  was  from 
the  first  credited  in  the  partnership-books 
with  the  amount  belonging  to  him  in  the 
concern;  and  when  the  last  balance-sheet 
was  made  the  capital  of  the  plaintiff  amount- 
ed to  about  74,507/.  lis.  Sd,,  and  that  of 
the  defendant  to  about  9,470/.  2s,  5(1  The 
articles  also  provided  that  out  of  the  net 
profits  of  the  business  the  plaintiff  and  the 
defendant  should  in  the  first  instance  be 
entitled  to  interest  at  5L  per  cent,  on  their 
respective  shares  of  the  joint  capital,  and 
that  they  might  draw  for  such  interest  half 
yearly,  on  the  Slst  of  March  and  the  30th 
of  September  in  every  year,  and  that  the 
gains  and  profits,  after  deducting  the  inter- 
e^  upon  the  capital  should  be  divided  into 
four  equal  parts,  and  that  the  plaintiff  should 
be  entitled  to  three  of  such  parts,  and  the 
ddt^dant  to  the  remaining  fourth  part,  and 
also  that  a  general  account  and  rest  of  deal- 
ings and  transactions  should  be  taken  half- 
yeariy,  on  the  30th  of  September  and  the 
31st  of  March,  during  the  continuance  of 
the  partnership.    From  1855,  however,  the 

(1)  30  Beav.  56. 


shares  of  the  partners  were  altered,  and  it 
was  agreed  that  each  of  the  partners  should 
be  entitled  to  half  of  the  assets,  and  credited 
or  debited  with  one-half  of  the  profit  or 
loss. 

The  manner  in  which  the  accoimts  had 
been  taken  between  the  plaintiff  and  de- 
fendant was  by  debiting  each  partner  with 
any  loss  and  with  all  sums  drawn  out  by  him 
during  each  half-year,  with  interest  thereon, 
and  crediting  him  with  the  amount  of  his 
capital,  with  interest  thereon,  and  with  all 
sums  paid  in,  and  interest  thereon,  and 
also  with  profit 

This  was  the  mode  adopted  by  the  de- 
fendant for  taking  the  accounts  previous  to 
the  decree ;  but  adPber  the  decree  he  insisted 
that  the  principle  of  taking  the  accounts 
no  longer  applied,  and  that  no  interest  ought 
to  be  allowed  on  the  capital  of  either,  as 
from  that  time  the  business  was  terminated 
and  was  continued  merely  for  winding  up 
the  affairs  of  the  partnership. 

The  plaintiff  made  up  the  accounts  with 
half-yearly  rests,  except  that  he  did  not 
credit  eiUier  partner  with  profit  or  debit 
him  with  loss.  He  also  considered  that  he 
was  entitled  to  compound  interest  upon  his 
capital  up  to  the  stopping  of  the  business 
in  August  1862,  upon  the  principle  of  its 
being  capital  borrowed  by  the  firm. 

In  hoiti  the  preceding  accounts,  therefore, 
interest  was  calculated  every  half-year  on 
the  balance  standing  to  the  credit  of  each 
partner  during  the  previous  half-year,  which 
balance  of  course  included  interest  on  the 
capital  for  the  half-year  preceding,  so  that 
compound  interest  was  chaiged  on  capital. 

The  chief  clerk,  however,  in  the  absence 
of  any  special  directions  in  the  decree,  pro- 
posed to  take  the  accounts  according  to  the 
usual  practice,  without  annual  rests,  viz., 
to  commence  the  account  of  each  partner, 
with  the  amount  standing  to  his  credit  as 
capital  on  the  31st  of  March  1858,  to 
credit  him  with  all  amounts  paid  in,  and 
debit  him  with  aU  amounts  paid  out,  cre- 
diting him  with  simple  interest  at  5/.  per 
cent,  on  the  capital  and  amoimts  paid  in, 
and  debiting  him  with  interest  on  sums 
drawn  out 

The  case  was  brought  on  by  adjournment 
from  chambers. 

The  Solicitor  General,  Mr.  Baggallay  and 
Mr.  WickenSf  for  the  phdntiff,  James  Watney. 
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Mr,  Belwyn  and  Mr.  W.  W,  Cooper^  for 
the  defendant,  William  Henry  Wells. 

The  Master  op  the  Rolls. — ^When  the 
Court  dissolves  a  partnership,  and  directs 
an  account  of  the  dealings  and  transactions, 
it  means  that  such  accounts  should  be  taken 
on  the  footing  of  the  partnership  articles  up 
to  the  time  of  the  dissolution,  and  assuming 
that  there  were  no  articles,  then  that  they 
should  be  taken  upon  the  principle  on  which 
the  partners,  as  shewn  by  the  books  of  ac- 
count, had  been  accustomed  to  take  them. 
Such  accounts  as  these  are  quite  distinct 
from  the  accounts  taken  in  suits  which 
relate  to  mortgages;  no  rests  are  there  made 
unless  the  decree  specially  directs  them. 
In  partnership  suits  the  accounts  are  taken 
on  the  principle  adopted  by  the  partners 
themselves  in  carrying  on  the  business,  and 
that  principle  must  always  be  gathered  from 
the  articles  of  partnership,  or  from  the  books 
of  account,  no  settled  accounts  being  dis- 
turbed. It  is  not  necessary  that  the  decree 
should  state  that  the  accounts  were  to  be 
taken  on  the  terms  of  the  articles  of  part- 
nership; the  usual  decree  directing  the 
accounts  to  be  taken  implies  as  mucL  But 
after  a  decree  dissolving  a  partnership  the 
circumstances  are  altered:  the  articles  are  at 
an  end,  and  the  business  is  continued  simply 
for  the  purpose  of  winding  up  its  affairs. 
The  accounts  from  that  time  are  taken  as 
if  two  persons  brought  in  a  capital  in  un- 
equal sums,  and  carried  on  a  business  with- 
out any  articles  of  partnership.  In  such  a 
case  simple  interest  only  is  allowed  on  the 
capital,  and  the  profits  are  divided  equally 
between  them.  The  accounts  in  this  case 
must  therefore  be  taken  from  the  31st  of 
March  1858,  the  last  settlement  of  account, 
up  to  the  20th  of  June  1861,  the  date  of 
the  decree,  in  accordance  with  the  partner- 
ship articles  and  the  books  of  account. 
Having  then  ascertained  the  amount  of 
capital  due  to  each  partner  on  the  20th  of 
June  1861,  interest  from  that  time  at  61, 
per  cent  must  be  allowed  on  those  balances 
up  to  August  1862,  and  subject  to  that  the 
profits  must  be  divided  equally  between 
the  partners.  Interest,  however,  must  be 
stopped  on  such  sums  of  money  as  have 
been  paid  into  court,  or  received  by  either 
party  beneficially. 


RoMILLY,  M.R.  ) 

Nov.  25.  /       ^^'^^  ^-  BURTON. 

Vendor  and  Purctuuer — Ftctttious  Cof^ 
tract — Deposit — Right  to  recover, 

A  purchaser  of  reed  estate  upon  signing 
the  coTitract  aligned  and  delivered  a  nego- 
ciable  bond,  as  a  deposit,  to  O.  T,  who 
(though  never  admitted)  alleged  himself  to 
be  a  solicitor  and  the  solicitor  for  the  vendor, 
O,  T,  transferred  the  bond  to  the  defendant^ 
as  a  security/  for  his  own  debt.  The  vendor 
of  the  real  estate  wcu  a  fictitious  person,  and 
the  contract  a  fraud.  The  purchaser  filed 
his  bill  to  get  bach  the  bond  from  the  defetir 
dant ;  and  upon  an  application  for  an 
injunction  to  restrain  him  from  disposing  of 
it, — Held,  that  the  deposit  did  not  make 
G,  T,  a  trustee  for  the  plaintiff;  and  that 
the  defendant,  being  a  purchaser  for  value, 
without  notice,  could  Tiot  be  restrained  from 
dealing  with  the  bond. 

This  bill  was  filed,  by  Thomas  Smith 
Ashwin,  on  the  17th  of  November  1862, 
against  Frederick  Burton,  to  obtain  a 
declaration  of  title,  and  asking  for  the 
delivery  up  of  a  bond  of  the  Carmar- 
then and  Cardigan  Railway  Company  for 
1,000/.  to  the  plaintiff,  and  for  an  injunc- 
tion to  restrain  the  defendant  from  assign- 
ing or  disposing  of  the  bond,  or  presenting 
the  warrants  or  certificates  for  payment  of 
the  interest. 

By  a  contract  dated  the  12th  of  Septem- 
ber 1862,  Alexander  Russell,  descrih^  as 
of  Clifton,  in  the  county  of  Gloucester, 
agreed  to  sell  to  Mr.  Ashwin  a  freehold 
estate,  in  the  parish  of  Bardfield  Baling,  in 
the  county  of  Essex,  for  9,250/.,  which  was 
to  be  paid  by  nine  bonds  or  debentures 
called  Lloyd's  bonds,  of  the  Carmarthen 
and  Cardigan  Railway  Company,  for  1,000/. 
each,  and  one  like  bond  of  250/.,  bearing  in- 
terest half-yearly  at  the  rate  of  5/.  per  cent, 
per  annum,  and  that  such  bonds  should  be 
transferred  by  Mr.  Ashwin  to  A.  Russell, 
under  and  subject  to  the  conditions  therein 
mentioned;  the  first  of  which  was,  that  one 
of  the  bonds  for  1,000/.  should  be  trans- 
ferred into  the  name  of,  and  placed  in  the 
hands  of,  George  Turner,  of  44,  Chancery 
Lane,  solicitor  for  the  vendor,  as  a  deposit, 
and  the  remaining  nine  bonds  were  to  be 
transferred  to  A.  Russell  on  the  completion 
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of  the  purchase,  which  was  to  be  on  the 
3rd  of  November  1862. 

The  agreement  was  signed,  George  Tur- 
ner, solicitor  for  the  vendor. 

The  plaintiff,  in  compliance  with  the 
condition,  delivered  one  of  the  bonds  for 
1,0001  to  G.  Turner,  and  also  a  deed-poll 
'  executed  by  Howard  Ashton  Holden  (the 
original  obligee  of  the  bond),  assigning  it 
to  G.  Turner. 

In  consequence  of  the  omission  of  G. 
Turner  to  deliver  the  abstract  within  the 
twenty-one  days  after  the  execution  of  the 
agreement,  the  plaintiff,  on  his  return  to 
town  late  in  October,  made  various  in- 
quiries, from  which  he  ascertained  that 
there  was  no  such  person  as  Alexander 
Russell  at  Clifton;  and  on  the  3rd  of 
November  1862,  George  Turner  himself 
informed  the  plaintiff  that  he  had  never 
been  admitted  a  solicitor,  and  that  he  had 
delivered  the  bond,  with  the  interest  war- 
rants and  the  deed-poll,  to  Messrs.  Stuart 
&  Mass^,  as  a  security  for  a  debt  due  to 
the  defendant,  who  was  one  of  their  clients. 

The  plaintiff  immediately  informed 
Messrs.  Stuart  &  Massey  of  the  circum- 
stances under  which  the  bond  had  been 
obtained  ;  he  also,  on  the  12th  of  Novem- 
ber 1862,  gave  ihem  notice  not  to  part 
with  the  bond,  the  interest  warrants,  or  the 
deed-polL 

Subsequently,  however,  he  ascertained 
that  the  bond  and  deed-poll  had  been  deli- 
vered to  Messrs.  Massey  &  Stuart  by  G. 
Turner  on  the  Ist  of  November  1862,  as  a 
collateral  security  for  pa3rment  by  G.  Turner 
to  the  defendant  of  130/.,  secured  by  his 
cheque  drawn  about  that  time,  but  post- 
dated the  17th  of  November  1862 ;  and 
tiiat  on  the  same  1st  of  November  G.  Tur- 
ner executed  a  deed-poll,  by  which,  without 
consideration,  he  assigned  the  bond  to  the 
defendant. 

On  the  7th  of  November  1862  the 
defendant  caused  the  assignment  to  be 
registered  in  the  books  of  the  company. 

The  bill  alleged  that,  notwithstanding 
the  agreement,  the  bond,  debt  and  inter- 
est continued  the  property  of  the  plain- 
tiff^ and  that  the  bond,  interest  warrants 
and  deed-poll  were  delivered  to  G.  Turner, 
and  were  held  by  him  upon  trust  for  the 
purposes  of  the  agreement,  and,  subject 
tiiereto,  upon  trust  for  the  plaintiff. 


It  further  alleged,  that  Mr.  Massey,  on 
the  execution  of  the  agreement,  promised 
G.  Turner  that  he  would  not  register  the 
assignment  of  the  bond  with  the  company, 
or  give  them  any  notice  thereof.  This  last 
allegation  was  denied  by  the  defendant,  the 
fact  being  that  Messrs.  Stuart  <fe  Massey 
were  not  aware  of  the  interest  which  G. 
Turner  had  in  the  bond.  It  was  also  in- 
sisted that  the  defendant  was  a  purchaser 
for  value,  without  notice  that  the  plaintiff 
had  any  interest  in  the  bond. 

Mr,  A,  O.  Marten, — The  bond  was  ob- 
tained from  the  plaintiff  by  fraud  ;  it  was 
a  chase  in  action^  which  was  delivered  to 
G.  Turner  as  bailee,  to  be  applied  only  for 
a  limited  purpose.  He  held  it,  therefore, 
as  a  trustee,  and  he  could  not  part  with  it 
without  the  consent  of  the  plaintiff.  No 
act  of  the  bailee,  therefore,  could  confer  a 
better  right  than  that  which  he  pos- 
sessed. The  bond  was  not  assignable  at 
law;  the  legal  right  therefore  had  not 
been  parted  with.  Even  in  this  court 
the  transfer  of  a  chose  in  action  gave  no 
legal  right.  The  defendant,  therefore, 
could  obtain  in  equity  only  such  an  in- 
terest as  the  bailee  possessed,  notwith- 
standing the  registration  of  the  assignment 
made  by  G.  Turner ;  the  claim  set  up  of 
being  purchaser  for  value  without  notice 
was  not  without  exception  when  applied  to 
equitable  interests.  In  the  present  case  no 
valuable  consideration  passed  between  the 
defendant  and  G.  Turner;  it  was  a  mere 
voluntary  and  collateral  deposit  to  secure  an 
existing  debt,  and  no  notice  of  the  equit- 
able interest  of  the  plaintiff  was  necessary 
to  complete  it — 

The  Athenceum  Assurance  Society    v. 

Fooley,  3  De  Gex  <fe  J.  294;    s.  c. 

28    Law    J.    Rep.     (n.s.)     Chanc. 

119. 
PinkeU  v.  Wright,  2  Hare,  120 ;   s.  c 

12  Law  J.  Rep.  (n.s.)  Chanc  119 : 

nom.  Murray  v.  Finkett,  12  CL  &  F. 

764,  773,  785. 
Dearie  v.  Holly  3  Russ.  1. 
Stackhouse  v.  the  Countess  of  Jersey,  1 

J.  &  H.  721  ;  s.a  30  Law  J.  Rep. 

(n.8.)  Chanc  421. 
Phillips  V.  Phillips,  31   Law  J.   Rep. 

(n.s)  Chanc  321. 
Frazer  v.  Jones,  5  Hare,  475 ;  8.C   17 

Law  J.  Rep.  (n.s.)  Chanc.  353. 
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The  Attorney  General  v.  TTtfifewM,  17 

Beav.   285,  293;    8.C.   22  Law  J. 

Rep.  (N.s.)  Chanc.  830. 
Colyer  v.  Fmchy  19  Beav.  500 ;  8.  c.  5 

H.L.  Cas.  905;  26  Law  J.  Rep.  (n.s.) 

Ghana  65, 
Clack  V.  Holland,  19  Beav.  262  ;  a.  c 

24  Law  J.  Rep.  (n.s.)  Chanc.  13.. 
Martin  Y.  Sedgvkck,  9  Beav.  333. 
'  Mr,  Jewel,  for  the  defendant,  was  not 
called  on. 

The  Mastbb  op  thb  Rolls. — ^It  is  im- 
possible to  grant  the  injunction  asked  for 
in  this  case.  Without,  therefore,  consider- 
ing the  fraud,  it  is  clear  that  if  a  deposit 
was  made  widi  the  solicitor  of  the  vendor 
only  this  would  give  a  right  of  action 
against  him ;  and  in  case  the  purchase  went 
off  the  purchaser  would  have  a  right  of 
action  to  recover  the  deposit  How  can  a 
depositee  be  said  to  be  a  trustee  1  he  was 
subject  to  an  obligation  which  he  was 
bound  to  perform  to  another,  which  gave  a 
right  of  action  to  recover  what  had  been 
deposited,  but  it  never  constituted  him  a 
trustee.  Pinkett  v.  Wright  and  Clack  v. 
Holland  decided  that  if  a  person  proposed 
to  assign  property  in  which  he  had  no 
interest,  nothing  could  pass.  In  this  case 
the  plaintiff  not  only  gave  one  of  the  bonds 
to  Q.  Turner  in  part  payment  of  the  pur- 
chase-money and  in  part  performance  of 
the  contract,  but  he  also  assigned  it  to  him 
absolutely.  He  subsequently  ascertained 
that  the  contract  cotild  never  be  carried 
into  effect,  and  he  now  asked  the  Court  to 
restore  the  bond  he  had  assigned  to  him, 
and  he  asked  this  against  the  defendant  to 
whom  it  had  been  assigned  by  G.  Turner 
for  value  and  without  notice;  but  no  such 
equity  arose,  and  the  plaintiff  was  not  enti- 
tled to  such  relief  as  the  assignment  to 
G.  Turner  was  made  by  the  pluntiff  who 
had  the  beneficial  ownership  of  the  pro- 
perty. It  was  true  he  said  he  would  not 
have  parted  with  the  bond  or  executed  the 
assignment  if  he  had  known  of  the  circum- 
stances :  but  how  could  he  change  the  con- 
tract, or  say  that  what  was  given  in  part 
payment  of  purchase-money  had  been  con- 
verted into  a  trust  for  his  benefit  1  This 
Court  had  no  power  to  substitute  one  pur- 
pose for  the  other,  and  it  could  not  prevent 
the  defendant  &om  dealing  with  the  bond; 


and  unless  some  reason  is  assigned  to  the 
contr^^  the  costs  must  be  costs  in  the 
cause. 

Mr,  Jessely  for  the  defendant,  said  that 
the  plaintiff  in  his  bill  had  allied  that  the 
defendant  had  agreed  not  to  register  the 
shares.  He  then  cametothisCourt,  and  upon 
an  affidavit,  which  the  plaintiff  did  not  now 
rely  upon,  he  obtained  an  ex  parte  injunc- 
tion. Now,  this  allegation  contained  the 
whole  equity  of  the  bill;  it  prevented  the 
defendant  from  demurring.  It  was,  how- 
ever, erroneous.  It  was  now  denied,  and  the 
suit  failed;  the  plaintiff^  therefore,  ought 
to  pay  the  costs  of  this  application. 

Mr.  Marten  said  that  the  chaige  in  the 
bill  formed  a  part  of  the  instructions,  and 
it  was  inserted  under  the  impression  that  it 
was  correct 

The  Master  of  the  Rolls. — The  view 
taken  on  behalf  of  the  defendant  seems 
correct  The  plaintiff,  therefore,  must  pay 
the  costs  of  the  motion. 


KlNBERSLET,  Y.C.  )      B1KK8  V.  BRAITH- 

Jan.  23.  j  waits. 

Annuity-'-Dividends  of  a  Sum  set  apart 
to  Anstoer — Cesser  on  Bankruptcy  or  As- 
signment— Interest  for  Life, 

A  testator  directed  his  trustees  to  set  apart 
out  of  his  personal  estate  10,000/.  consols, 
and  to  pay  the  dividends  thereof  to  his  sister 
for  life,  and  after  her  decease  to  retain  so 
much  of  the  10,000/.  as  should  be  sufficient 
to  realize  the  yearly  income  of  150/.,  ixnd  to 
pay  the  dividends  of  the  trust  fund  so  re- 
iaimed  to  his  nephew  until  he  should  become 
bankrupt,  or  assign  away  or  encumber  his 
interest,  in  which  ccues  the  trust  declared  for 
the  benefit  of  his  nephew  was  to  cease  and 
determine,  and  the  said  sum  of  10,000/.  woe 
to  fall  into  the  testator^ s  residuary  estate.  The 
nephew  died  without  having  become  bankrupt 
or  incumbered  his  interest : — Held,  that  the 
interest  given  to  the  nephew  was  not  an  ab- 
solute interest,  but  one  only  for  his  life, 

Edward  Coates,  by  his  will,  dated  the 
3rd  of  September  1846,  after  giving  his 
residuary  personal  estate  to  trustees,  upon 
trust  to  sell  and  convert,  and  to  pay  his 
debts,  funeral  and  testamentary  expenses 
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and  pecQDiary  legacies)  contiDiied  as  follows: 
"Upon  fdriher  taust,  and  I  hereby  direct 
my  trustees  or  tmstee  for  the  time  bemg  <^ 
this  my  will,  to  set  i^Nurt  and  invest  out  of 
my  personal  estate  within  one  month  after 
my  decease  thesum of  10,000^  3L  per  cent 
conaolidated  Bank  annuities,  and  I  direct  my 
said  trustees  or  trustee  to  pay  the  dividends 
of  the  said  10,000^  3^  per  cent  consoli- 
dated Bank  annuities  when  so  set  apart  or 
invested,  as  and  when  the  same  shall  be 
received,   unto  my  said    sister    Margaret 
Holman,  during  her  life,  to  be  enjoyed  by 
her  as  her  separate  property,  free  from  the 
control  of  any  husband  she  may  have  at  the 
time  of  my  decease,  or  at  any  time  there- 
after may  be  married  to ;  and  after  the  do- 
cease  of  the  said  Margaret  Holman,  I  direct 
the  trustees  and  trustee  for  the  time  being  of 
this  my  will  to  retain  so  much  of  the  saidsum 
of  10,000/.  3^  per  cent  consolidated  bank 
annuities  as  shiJl  be  sufficient  to  realize  the 
clear  yearly  income  of  150/.,  and  I  direct 
the  trustees  and  trustee  for  the  time  being 
of  this  my  will  to  pay  the  dividends  and 
other  income  of  the  trust  stock  so  as  afore- 
said lastly  directed  to  be  retained  by  them 
to  my  nephew  John  Coates  Holman,  son  of 
the  said  Maigaret  Holman,  until  he  shall 
be  found  and  declared  a  bankrupt,  or  shall 
take  the  benefit  of  any  act  passed  for  the  relief 
of  insolvent  debtors,  or  the  interest  of  the 
said  John  Coates  Holman  shall,  or,  but  for 
tiiis  present  provision,  would  by  reason  <^ 
any  assignment,   chai^   incumbrance   or 
other  act  or  means   whatsoever,    become 
vested  in  any  othor  person  or  persons,  in 
any  or  either  of  which  cases  the  trust  here- 
inbefore declared  for  the  benefit  of  the  said 
John  Coates  Holman  shall  immediately  cease 
and  determine;  and  subject  to  the  trusts 
hereinbefore  declared  for  the  benefit  of  the 
said  Margaret  Holman  and  John  Coates 
Holman,  I  direct  that  the  said   sum  of 
10,000Z.  3/.  per  cent  consolidated  Bank 
annuities  shall  sink  into  and  form  part  of 
the  residue  of  my  personal  estate  andeffects." 

And  the  will  contained  certain  trusts  as 
to  the  residue  for  the  benefit  of  his  other 
sister  Elizabeth  Bndthwaite  and  her  chil 
dren,  upon  which  no  question  turned. 

Utgguet  Holman  died  in  1861,  and 
John  Coates  Holman  died  in  1862,  never 
having  been  bankrupt  or  made  any  dispo- 
sition of  his  interest  under  the  will. 


Under  these  drcumstanoes,  a  petition 
was  presented,  praying  that  the  sum  of 
10,000/.  consols,  might  be  paid  to  the  per^ 
sons  entitled  to  the  residue  of  the  testator's 
estate  under  the  wilL 

This  petition  was  opposed  by  the  widow 
and  personal  representative  of  John  Coates 
Holjnan,  who  claimed  the  capital  from 
which  the  annuity  of  150/.  was  derived,  as 
an  absolute  gift  to  him,  subject  only  to  cesser 
on  bankruptcy  or  alienation. 

Mr,  HalUU,  in  support  of  the  petition, 
argued  that  the  words  of  the  gift  being 
very  ambiguous,  on  the  true  construction  of 
the  will  a  life  interest  only  was  given  in  the 
income  of  the  10,000/.  consols — Hill  v. 
PoU8{l). 

Mr,  Ware  opposed  the  petition,  on  bdialf 
of  the  representative  of  John  Coates  Hol- 
man, contending  that,  upon  the  established 
rule,  that  where  the  income  of  a  specific 
fund  is  given  without  words  of  limitation 
the  whole  interest  passes.  The  words  "should 
by  any  means  whatsoever  become  vested  in 
any  other  person''  referred  to  alienation 
inUr  vivos,  and  could  not  be  construed  as 
applying  to  the  cesser  of  interest  by  death. 
In  other  parts  of  the  will  the  testator  had 
given  annual  income,  .and  had  there  ex- 
pressed that  it  was  to  be  for  life  only — 
Ootoer  V.  Totofrs  (2). 

Enn>EB8LET,  y.C. — The  question  arising 
on  this  will  is  entirely  one  of  intention,  to 
be  deduced  from  the  words  of  the  whole 
instrument  The  question  is,  did  the  testa- 
tor intend  to  give  J.  C.  Holman  5,000/. 
stock,  part  of  10,000/.  consols,  absolutely! 
or  did  he  mean  the  5,000/.  stock,  or  so 
much  as  would  produce  150L  a  year,  to  be 
set  apart,  and  the  dividends  paid  to  him 
for  life,  or  until  he  should  be  bankrupt,  or 
his  interest  become  vested,  by  any  act  of 
his,  in  some  other  person,  and,  subject  to 
thii^  that  the  whole  10,000/.  should  sink 
into  the  residue?  If  J.  C.  Holman  had  an 
absolute  interest,  the  moment  the  widow 
died  he  would  have  been  entitled  to  have 
the  stock  transferred  to  him  absolutely;  but 
such  a  construction  is  absolutely  repugnant 
to  the  language,  for  even  supposing  he  never 
parted  with  any  of  the  stock  in  his  lifetimo, 
if  he  gave  it  by  will  specifically,  assuming 

a)  81  Law  J.  Hep.  (ir.s.)  Ghano.  880. 
(2)  2d  bmf.  81. 
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him  to  be  the  absolute  owner,  that  would 
be  Testing  it  in  some  other  person.  The 
testator  could  not  have  meant  to  give  an 
absolute  interest  to  J.  C.  Holman,  and  then 
to  say  he  should  not  part  with  it  Such 
an  idea  would  be  repugnant  to  the  gift 
He,  therefore,  took  only  a  life  interest 
His  representative  must  have  her  costs. 


BLAKE  V,  PBTEB8. 


Lords  JuBTioBS.  ) 
March  3.      j 

WasU — Estate  in  Fee  Simple  with  Exe- 
aUory  Devise  over — Restraint  on  cutting 
Timber  by  Tenant  of. 

Lands  were  devised  to  J,  W,  P,  in  fee 
simple,  with  an  executory  devise  over  if  he 
died  without  issue  male,  and  the  testator 
prohibited  on  pain  of  forfeiture  the  cutting  of 
timber  except  for  necessary  repairs.  J.  W.P. 
cut  down  timber  for  other  purposes : — Held, 
affirming  a  decision  of  one  of  the  Vice 
Chancellors,  that  forfeiture  was  not  the  only 
remedy,  but  that  the  estate  of  J.  W.  P.  was 
liable  to  make  good  for  the  benefit  of  the 
executory  devisee  the  value  of  the  timber  cut, 
and  that  this  additional  remedy  did  not  take 
away  theform^  remedy. 

This  was  an  appeal,  presented  by  the 
personal  representatives  of  Mr.  John  Weston 
Peters,  against  a  decree  made  by  Vice  Chan- 
cellor Kindersley. 

The  facts  of  the  case  are  very  fiilly  re- 
ported in  voL  31  of  the  Law  Journal  Re- 
ports, Chanc.  p.  884,  and  do  not  need  to  be 
recapitulated  here,  the  following  epitome 
raising  the  chief  point  decided  by  the  Lords 
Justices  being  sufficient. 

Elizabeth  Eason,  by  will,  dated  the  16th 
of  October  1828,  devised  and  bequeathed 
freehold,  copyhold  and  leasehold  estates  to 
John  Weston  Peters,  his  heirs,  executors 
and  administrators,  subject  to  a  limitation 
over  by  way  of  executory  devise  in  the 
event  of  J.  W.  Peters  dying  without  leaving 
issue  male  living  at  his  death,  with  a  pro- 
hibition against  his  cutting  timber,  except 
for  necessary  repairs,  and  if  he  did  so  the 
estate  and  interest  given  him  was  to  cease. 
There  were  directions  as  to  copyhold  and 
leasehold  estates  (held  upon  leases  deter- 
minable upon  lives)    that  such  property 


ahould  be  kept  '^  fully  estated"  with  three 
lives..  J.  W.  Peters  died  without  issue 
male,  and  during  his  life  committed  various 
acts  of  waste  by  cutting  down  timber  and 
allowing  the  property  to  become  dilapidated. 
He  also  omitted  to  keep  the  copyhold  and 
leasehold  estates  '^  fiilly  estated."  On  a  bill 
filed  by  a  tenant  for  life  in  remainder,  one  of 
the  Vice  Chancellors  held  that  it  was  com- 
petent for  the  testatrix  to  impose  upon  J. 
W.  Peters  the  obligation  not  to  cut  timber, 
although  without  such  prohibition  he  could 
have  done  so ;  and  as  to  other  parts  of 
the  case,  decided  that  J.  W.  Peters  was 
under  no  obligation  to  repair,  and  was  not 
liable  for  permissive  waste,  but  that  all 
losses  consequent  upon  his  omission  to  keep 
the  property  '*  fully  estated"  with  three 
lives  must  be  borne  by  his  estate,  and  in- 
quiries were  directed  as  to  these  points, 
and  it  was  from  the  whole  of  this  decree 
that  the  representatives  of  J.  W.  Peters 
appealed. 

This  report  is  confined  to  the  point  of 
the  restraint  on  the  cutting  of  timber. 

Mr,  Glasse  and  Mr.  Sandys,  for  the 
plaintiffs,  in  support  of  the  Vice  Chancel- 
lor's judgment,  argued  that  the  restriction 
was  not  illegal ;  and  that  even  if  there  had 
been  no  words  the  Court  would  interpose 
to  restrain  equitable  waste,  and  beyond  this 
would  compel  restitution  of  the  value  from 
the  estate  of  the  tenant  in  fee.  In  addition 
to  the  cases  cited  in  the  Court  below,  they 
quoted  the  following : 

Turner  v.    Wright,  Johns.   740,  748; 
2  De  Gex,  F.  &  J.  234;  s.a  29  Law 
J.  Rep.  (N.S.)  Chanc.  470,  598. 
Robinson  v.  Litton,  3  Atk.  209. 
Stansfield  v.  Habergham,  10  Ves.  272, 

277. 
Wright  v.  Atkins,  Sug.  Law  of  Prop.  376. 
Langdale  v.  Briggs,  8  De  Gex,  M.  k 
G.  391,  420;  S.C.  3fcm.  <fe  Gif.  255; 
2b  Law  J.  Rep.  (k.s.)  Chanc  100; 
26  Ibid.  27. 
Warren  v.  Rudall,  1  J.  &  H.  1 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc  543. 
Mr.  Martindale,  for  other  parties  in  the 
same  interest 

Mr.  Bailey  and  Mr.  Karslake,  for  the 
appellants,  insisted  that  the  restriction  was 
an  attempt  to  fetter  the  free  action  of  the 
tenant  in  fee  simple,  and  therefore  illegal ; 
and  the  contemplation  in  the  view  of  the  tea- 
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tator,  of  the  succession  of  another  person, 
made  no  difference.  In  the  ordinary  limita- 
tion of  an  estate  tail  to  one  party,  with  a 
remainder  over,  such  a  restriction  would  be 
invalid ;  and  when,  as  here,  the  gift  over 
was  by  way  of  executory  devise,  the  same 
rule  was  applicable.  If  this  were  not  so, 
the  testatrix  had  herself  provided  a  clause 
of  forfeiture,  which  had  been  waived  by 
not  having  been  enforced  against  John 
Weeton  Peters  in  his  lifetime.  The  learned 
coonsel  commented  on  the  cases  before  re- 
ferred to. 

Mr.  QicMt^  in  reply. 

LoBD  Justice  Knight  Bruce  expressed 
his  opinion  to  be  that  forfeiture  was  not  the 
only  remedy  for  breach  of  the  condition, 
and  that  the  executory  devisee  was  entitled 
to  be  repaid  the  value  of  the  timber  cut  by 
Mr.  Peters  beyond  that  timber  which  by 
tiie  words  of  the  will  he  was  entitled  to 
cat.  AlUiough  technically  the  devisee  was 
tenant  in  fee,  still  the  intention  of  the  tes- 
tatrix was  sufficiently  expressed  to  restrain 
him  as  much  as  if  he  was  a  tenant  for  life 
impeachable  of  waste. 

Lord  Justice  Turner  concurred,  and 
said  he  thought  the  forfeiture  provided  by 
the  words  of  the  will  was  intended  only  as 
a  security  for  the  performance  of  the  con- 
dition, which  condition  it  was  the  duty  of 
the  devisee  to  perform,  although  no  forfei- 
ture had  been  provided;  and  that  the 
testatrix,  by  having  given  such  an  additional 
remedy,  did  not  remove  the  remedy  which 
would  l^ally  follow  from  the  condition 
itself: 


5D,V.C.  ) 

.U,16,V 
S,20.     j 


Wood,  V.C. 
Feb. 
18, 


TOTTENHAM  V.  ORBEN. 


Mortgage  —  Expectant  Heir  —  PostrohU 
Security —  Settled  Account — Suh-mortgagees 
— Notice —  Coits. 

An  account  settled  and  signed  by  an  ex- 
pectant heir  for  the  purpose  of  a  post-obit 
security  is  not  conclusive  cu  between  him 
and  the  person  dealing  with  him;  but  the 
right  of  such  heir  to  re-open  the  accounts 
does  not  extend  to  transactions  not  of  a  post- 
chit  character  forming  items  in  the  account. 
New  SiaiEs,  32.— CHAira 


A  person  giving  a  voluntary  bond  to  an 
agent,  in  order  that  money  may  be  raised 
upon  it,  is  bound  by  his  agen6s  acts,  although 
he  may  receive  no  part  of  the  money  raised; 
but  an  assignee  of  the  bond  can  only  hold  it 
as  security  for  the  actual  amount  advanced 
by  him  upon  it. 

The  assignee  of  a  post-obit  security  taJcea 
it  with  notice  of  all  its  legal  incidents,  in- 
cluding the  right  of  the  reversioner  to  open 
settled  accounts  between  himself  and  the  ori- 
ginal mortgagor.  Recitals  in  the  mortgage 
deed  of  an  account  settled  are  not  binding 
on  the  reversioner  even  as  against  sub-mort- 
gagees. 

Where  a  security  is  set  aside  on  the  ground 
of  undervalue,  costs  are  not  given  against 
the  mortgagee;  othertsise,  where  there  has 
been  misconduct. 

The  bill  in  this  suit  prayed  that  the 
lands  comprised  in  certain  j>ost  obit  securities 
might  be  reconveyed  to  the  plaintiff,  and 
that  certain  bonds  and  promissory  notes 
might  be  delivered  up  to  be  cancelled,  upon 
payment  by  the  plaintiff  of  such  principal 
and  interest  as  the  Court  should  consider 
due  to  the  mortgagee. 

In  1852  the  phdntifi^  L.  A.  Tottenham, 
was  entitled  in  fee-simple  to  certain  real 
and  leasehold  estates  in  Ireland,  subject  as 
to  the  freeholds  to  the  life  estate  therein  of 
his  father,  and  subject  also,  as  to  the  whole, 
to  certain  charges,  and  to  a  power  of  appoint- 
ment vested  in  the  plaintiff's  father,  who 
was  then  an  incurable  lunatic,  upwards  of 
seventy  years  of  age.  The  legal  estate  was 
vested  in  trustees. 

The  plaintiff,  being  in  want  of  money, 
applied,  by  his  solicitor,  E.  Flower,  to  the 
defendant,  F.  W.  Green,  and  on  the  17th 
of  August  1852  the  plaintiff  executed  a 
bond  to  F.  W.  Green  to  secure  516/.  and 
interest  at  61.  per  cent,  and  an  agreement 
of  even  date  charging  that  amount  on  the 
plaintiff's  interest  in  the  above-mentioned 
property.  The  bond  was  further  secured 
by  a  warrant  of  attorney.  On  which  judg- 
ment was,  on  the  5th  of  October  1852, 
entered  up  in  the  Court  of  Queen's  Bench 
in  Ireland  against  the  plaintiff.  The  sum 
of  516/.  was  made  up,  as  F.  W.  Green 
averred,  of  thirty-three  dozen  of  port  wine, 
and  of  two  bills  drawn  on  F.  W.  Green  by 
Flower  for  two  sums  of  200/.;  bui  it 
2D 


Digitized  by 


Google 


202 


COURTS  OF  CHANCERY: 


[N.S 


appeared  that  the  plaintiff  had  only  received 
in  respect  of  this  transaction  eight  dozen  of 
wine  and  about  251.  cash. 

On  the  7th  of  December  1852  the  plain- 
tiff executed  a  bond  to  F.  W.  Green,  to 
secure  250/.  and  interest  at  6/.  per  cent., 
and  on  the  31st  of  December  1852  a 
bond  to  secure  120/.  and  interest  at  61, 
per  cent 

About  the  same  time  the  plaintiff  exe- 
cuted a  bond  and  warrant  of  attorney  to 
W.  R.  Windsor,  clerk  to  K  Flower,  to 
secure  payment  by  the  plaintiff  of  400/. 
on  the  1st  of  January  1853.  No  consider- 
ation was  given  for  this  bond,  but  the 
plaintiff  stated  that  Windsor  obtained  the 
bond  on  the  representation  that  he  was 
about  to  obtain  an  advance  of  money 
thereon  for  the  plaintiff.  By  an  indenture 
dated  the  8th  of  November  1853,  Windsor, 
in  consideration  of  150/.,  assigned  the  last- 
mentioned  bond  and  warrant  of  attorney 
to  F.  W.  Green  absolutely,  and,  on  the  9t^ 
of  June  1854,  F.  W.  Green  entered  judg- 
ment against  the  plaintiff  in  the  Court  of 
Queen's  Bench,  in  Ireland,  for  the  amount 
secured  by  this  bond. 

In  1856  the  plaintiff  again  applied  to 
F.  W.  Green  for  money,  who  agreed  to 
make  a  further  advance  upon  having  a 
proper  sum,  to  be  paid  on  the  death  of  the 
plaintiff's  father,  secured  by  a  mortgage 
of  the  plaintiff^s  reversionary  interest  in 
the  estates  in  Ireland. 

During  the  negociations  for  this  advance 
F.  W.  Green  produced  to  the  plaintiff  an 
account  of  the  money  alleged  to  be  due 
from  the  plaintiff  for  principal  and  interest 
on  the  above-mentioned  bonds  and  certain 
bills;  and  in  such  account  the  bonds  were 
all  charged  at  their  full  amount,  and  there 
was  a  charge  of  86/.  for  insurance  on  the 
life  of  the  plaintiff;  the  total  amount  by 
such  account  appearing  due  from  the  plain- 
tiff to  F.  W.  Green  was  2,008/.  lU  Sd. 
F.  W.  Green  told  the  plaintiff  that  such 
account  was  accurate,  and  refused  to  make 
the  plaintiff  any  further  advance  unless  he 
signed  the  account,  and  the  plaintiff  under 
these  circumstances  signed  the  account 
On  the  same  occasion,  and  under  the  same 
eircumstances,  the  plaintiff  signed  a  case  for 
the  opinion  of  an  actuary  as  to  the  sum  to 
be  secured  on  the  death  of  the  plaintiff's 
ftther  in  respect  of  l^e  money  already 


advanced  by  F.  W.  Green,  and  a  furdier 
loan  of  500/. 

In  the  opinion  of  the  actuaiy  the  proper 
sum  to  be  secured  on  the  death  of  the 
plaintiff's  father,  in  respect  of  the  above 
transaction,  was  6,013/.,  and  the  plaintiff 
agreed  to  such  valuation. 

By  an  indenture  dated  the  19th  of 
September  1856,  in  consideration  of  the 
amount  by  the  above-mentioned  account 
found  to  be  owing  to  F.  W.  Green,  and  of 
the  further  sum  of  500/.,  the  plaintiff  mort- 
gaged his  estates  in  Ireland  to  F.  W. 
Green  to  secure  the  repayment  of  6,013/. 
on  the  deatii  of  the  plaintiff's  father,  with 
interest  from  such  death  at  6/.  per  cent 
The  plaintiff  subsequently  on  several  occa- 
sions applied  to  F.  W.  Green  for  further 
advances,  for  which  he  gave  his  promissory 
notes,  receiving  in  return  one-third  of  the 
amount  expressed  in  such  notes;  and  in 
1859  F.  W.  Green  refused  to  lend  the  plain- 
tiff any  more  money  without  a  further 
security.  The  plaintiff  was  then  called 
upon  to  sign,  and  did  sign,  an  account,  by 
which  it  appeared  that,  apart  from  the 
secured  debt,  there  was  owing  from  the  plain- 
tiff to  F.  W.  Green  3,363/.  19*.  6^1,  being  the 
amount  appearing  on  the  iNX>missory  notes 
above  mentioned  and  interest  A  case  for 
the  opinion  of  an  actuary  as  to  the  amount 
to  be  secured  on  the  death  of  the  plaintiff's 
father,  in  respect  of  this  sum,  was  signed 
by  the  plaintiff;  and  such  amount  was 
valued  by  the  actuary  at  4,696/.  I7s.  2d. 
By  an  indenture  dated  the  17th  of  Jan- 
uary 1860,  the  plaintiff  mortgaged  the  same 
estates  in  Ireland  to  F.  W.  Green  to  secure 
the  payment  of  4,696/.  17«.  2d,  six  months 
after  ^e  death  of  the  plaintiff's  father. 

F.  W.  Green  subsequently  mortgaged 
the  principal  monies  and  interest  idleged 
to  be  due  to  him  from  the  plaintiff^  and 
the  securities  for  the  same,  to  various  per- 
sons who  were  defendants  in  this  suit  No 
inquiries  were  made  on  behalf  of  the  sub- 
mortgagees of  the  plaintiff  or  his  solicitor. 

Mr,  Daniely  Mr,  Sovthgaie  and  Mr,  F, 
H.  CoU,  for  the  plaintiff,  contended  that 
under  the  circumstances  these  mortgagee 
would  not  be  upheld  by  the  Court  as 
against  an  expectant  heir,  and  on  this  point 
cited  the  following  cases : 

Bromley  v.  Smith,  26  Beav.  644;  s.  e. 
29  Law  J.  Rep.  (n.s.)  Chanc  18, 
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Talbot  V.  Stanifartk,  1  J.  A  H.  484; 
a.c  31  Law  J.  Rep.  (n.s.)  Chanc.  197. 
8L  Alhyn  v.  Harding^  27  Beav.  11. 
That  the  plaintiff  was  not  bound  by  the 
accounts  signed  by  him  under  pressure,  for 
if  such  an  account  was  held  to  be  binding, 
the  protection  extended  by  the  Court  to 
expectant  heirs  might  be  readily  evaded — 
Chambers  y.  Chldwin  (1);  that  as  between 
himself  and  the  sub-mortgagees  the  plain- 
tiff was  not  bound  by  the  recitab  in  the 
mortgage  deeds;  and  that  the  sub-mort- 
gagees were  not,  in  fact,  purchasers  for 
vidne  without  notice,  and  could  not  avail 
themselves  of  that  defence,  for  it  appeared 
on  the  deed  that  they  were  dealing  with  a 
reversion.  On  these  points  the  following 
cases  were  cited : 

CocheU  V.  Taylor,  15  Beav.  103;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Chanc.  545. 
Parker  v.   Clarke,  30  Beav.  54;   s.  c. 

6  De  Gex,  M.  A  G.  104. 
Mangles  v.  Dixon,  3  H.L.  Cas.  702. 
Eyre  V.  Burmester,  8  Jur.  N.S.  1019. 
WiUiams  v.  Sorrell,  4  Ves.  389. 
Norrish  v.  Marshall,  5  Madd.  475. 
BradweU  v.  Catchpole,  3  Swanst.  78. 
The  Solicitor  General  and  Mr,  Druce, 
for  the  defendant  F.  W.  Qreen,  submitted 
that  the  cases  as  to  the  first  and  second 
aecorities  were  quite  distinct;  that  at  any 
rate  the  first  mortgage  was   valid;   that 
^en  was  no  rule  with  regard  to  dealings 
with  reversioners  imposing  on  a  purchaser 
the  onus  of  proving  that  there  was  no 
fraud ;  that  the  purchaser  had  shewn  that 
a  fair  consideration  was  given,  and  more 
could  not  be  required  of  him.    As  to  Wind- 
sor's bond  and  the  amount  for  which  it 
could  be  held  as  security,  the  following 
cases  were  cited : 

Perry  Uerrick  v.  Attwood,  25  Beav. 
205;   S.C.  27   Law  J.    Rep.   (n.s.) 
Chanc  121. 
Payne  v.  Mortimer,  1  Giff.  118;  s.  c. 
4  De  Gex  &  Jo.  447;  28  Law  J.  Rep. 
(n.s.)  Chanc.  716. 
Lard  AUUxmntgh  v.  Trye,  7  CL  A  F. 
457. 
Mr,  Oiffard  and  Mr,  Eddis,  for  one  set  of 
sub-mortgagees,  and  Mr,  Bolt  and  Mr,  Lind- 
sey,  for  &e  others,  contended  that  in  this 
case  the  legal  estate  was  outstanding ;  that 

a)  9  Vm,  254. 


this  was  not  a  chose  in  action,  and  there- 
fore differed  from  Cockell  v.  Taylor,  That 
if  the  sub-mortgagees  shewed  that  they  had 
given  a  fair  value  for  the  reversion  more 
could  not  be  required  of  them.  And  the 
following  authorities  were  cited : 
Cory  V.  Eyre,  not  reported. 
Phillips  V.  Phillips,  31  Law  J.   Rep. 

(n.s.)  Chanc.  321. 
Bowen  v.  Evans,  I  Jo.  &  Lat.  263. 
Joyce  V.  De  Moleyns,  2  Ibid.  374. 
Penny  v.  Watts,  2  De  Gex  &  Sm  501 ; 
8.c.lMac.&G.  150;  19  Law  J.  Rep. 
(N.s.)  Chanc.  212. 
Bice  V.  Bice,  2  Drew.  73;  s.c  23  Law 

J.  Rep.  (N.s.)  Chanc.  289. 
I%e  Attorney  General  v.   Wilkins,   17 
Beav.  285;  s.c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  830. 
Jo9ies  V.  Smith,  1  Hare,  43;   s.  c  12 

Law  J.  Rep.  (N.a)  Chanc.  381. 
West  V.  Beid,  2  Ibid.  249;    s.  c.   12 

Law  J.  Rep.  (n.s.)  Chanc  245. 
Wallwyn  v.  Lee,  9  Ves.  24. 
Colyer  v.  Finch,  5  H.L.  Cas.  920;  s.c 

26  Law  J.  Rep.  (n.s.)  Chanc  65. 
Garrard  v.  Frankel,  30  Beav.  445 ;  s.  c 

31  Law  J.  Rep.  (n.s.)  Chanc  604. 
Mitfiml  on  Pleading,  274. 

Wood,  V.C.  (Feb.  20).— In  this  case  the 
bill  is  filed  for  the  purpose  of  setting  aside 
certain  post -obit  securities,  one  of  which 
was  executed  in  1856  and  the  other  in  1860, 
whereby  there  was  secured  to  the  first 
defendant  on  the  record,  F.  W.  Green,  a 
considerable  sum  of  money  by  way  of  mort- 
gage and  charge  on  the  reversionary  interest 
of  the  plaintiff  in  certain  estates,  to  which 
he  was  entitled  in  fee,  subject  to  the  life 
interest  of  his  father,  and  subject  to  a  power 
of  disposition  whichhisfatherhad,  but  which, 
at  the  date  of  the  transactions  in  question, 
it  was  dear  could  never  be  exercised.  The 
bill  also  brings  before  the  Court  as  defen- 
dants those  who  have  acquired  interests  in 
these  mortgages  through  F.  W.  Green. 

The  first  question  as  between  the  plaintiff 
and  the  defendant,  F.  W.  Green,  is,  how  far 
those  securities  can  or  cannot  be  supported  ? 

As  regards  the  second  transaction,  it  is 
quite  clear  that  it  cannot  be  supported 
upon  the  principles  which  have  been  esta- 
blished in  this  Court  between  those  who 
deal  with  expectant  heirs  and  the  expectant 
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heirs  themselves,  or,  independently  of  that, 
on  any  contention  whatsoever,  the  case 
being  one,  if  not  of  gvoss  misrepresentation, 
to  say  the  least  of  it,  of  extraordinary  errors ; 
dealings  took  place  subsequently  to  the 
first  security  on  the  express  footing  that  the 
different  notes  and  bills,  given  from  time  to 
time  by  the  defendant  Green  to  the  plaintiff 
Tottenham,  should  be  given  as  if  they  were 
on  post -obit  security  in  point  of  amount, 
that  Ls,  oi  posirohit  value,  if  I  may  use  such 
an  expression.  Then,  when  the  security 
was  given,  of  course  all  that  had  to  be  done 
was  at  once  to  convert  the  sums  for  which 
the  notes  and  bills  were  drawn  into  a  capital 
sum  to  be  charged  upon  the  estate ;  instead 
of  which  they,  being  already  taken  at  post- 
obit  value,  were  treated  as  a  capital  sum, 
and  had  a  further  post-obit  value  put  upon 
them  in  order  to  create  the  security.  Under 
the  circumstances,  it  is  impossible  that  that 
transaction  can  stand. 

The  whole  question,  then,  arises  upon 
the  first  security,  given  in  1 85  6.  With  regard 
to  that  the  case  stands  as  follows.  On  the 
face  of  the  security  itself  it  appeared  that 
an  accoimt  was  stated  between  the  plaintiff 
and  the  defendant  F.  W.  Green,  by  which 
it  was  found  that  a  certain  sum  was  due  at 
the  date  of  the  security;  500/.  more  was  to 
be  advanced;  and  those  two  sums,  making 
together  about  2,500/.,  were  to  constitute 
the  debt  in  respect  of  which  the  postponed 
security  was  to  be  given,  which  postponed 
security  was  valued  by  an  actuary  upon  a 
case  then  stated  to  him.  The  plaintiff 
agreed  to  the  valuation  so  made,  and  the 
deed  recited  these  facts.  The  draft  was 
submitted  to  the  plaintiff^s  solicitor,  and 
the  security  was  taken  for  the  value  thus 
put  upon  the  debt,  together  with  a  sum  of 
94/.  for  costs.  The  question  then  arises, 
how  far  it  was  competent  for  F.  W.  Green 
to  set  up  the  account  that  was  signed  by 
the  plaintiff  at  the  time  when  or  imme- 
diately before  the  security  was  given.  If 
the  Court  were  to  hold  that  an  accouint 
stated  for  the  purpose  of  a  postobU  security 
was  to  be  conclusive  upon  the  party  signing 
it,  the  whole  protection  given  to  expectant 
heirs  would  be  at  once  swept  away,  and  the 
whole  policy  of  the  law  on  this  subject 
could  be  readily  evaded. 

llie  next  question  arises  on  the  different 
bonds  and  promissory  notes  which  had  been 


gyen  before  the  transaction  in  question. 
This  is  a  totally  distinct  matter:  the 
plaintiff  lb  not  in  the  same  position  as  to 
setting  aside  the  bonds,  which  were  given 
without  reference  to  the  post-obit  truis- 
action.  The  protection  extended  by  the 
Qovat  to  expectant  heirs  dealing  with 
reversions  does  not  extend  in  the  least 
to  the  consideration  which  every  person  of 
full  age  may  give  bond  fide  for  the  purpose 
of  securing  monies  advanced,  and  such 
transactions  can  only  be  impeached  on  the 
ground  of  fraud,  iJleged  and  proved ;  in 
the  absence  of  such  allegation  and  proof^ 
the  securities  themselves  must  stand  in  the 
form  and  manner  in  which  they  have  been 
given.  Looking  to  the  account,  then,  from 
this  point  of  view,  I  must  consider  how  ficur 
it  was  justified  by  the  position  of  the  plain- 
tiff and  F.  W.  Green,  and  the  dealings 
between  them.  Of  the  securities  mentioned 
in  the  account  the  one  most  objected  to 
was  the  bond  of  the  17th  of  August  1852, 
which  was  a  bond  for  1,032/.  to  secure  536/. 
I  do  not  think  that  at  this  distance  of 
time  F.  W.  Green  can  be  called  upon  to 
prove  the  consideration  for  transactions 
which  were  not  post-obit  transactions;  and 
it  appears  to  me  that  with  regard  to  all 
except  Windsor's  bond,  sufficient  considera- 
tion has  been  proved  to  justify  the  different 
securities  that  were  given.  As  regards  Wind- 
sor's bond,  it  appears  to  me  clear  that  F.  W. 
Green  could  not  charge  more  than  150/. 
A  man  who  trusts  another  with  a  security, 
especially  if  he  trusts  him  with  it  for  the 
express  purpose  of  raising  money,  cannot 
complain  if  the  security  is  so  used  F.  W. 
Green's  own  case  is,  that  he  purchased  this 
bond  for  150/.  from  Windsor,  and  although 
none  of  that  money  came  into  the  plaintiff^s 
hands,  F.  W.  Green  could  not  be  held  re- 
sponsible for  the  acts  of  Windsor,  the 
plaintiff's  agent.  The  items  in  F.  W. 
Green's  account  with  Windsor  do  not  ap- 
pear to  have  been  advanced  on  the  security 
of  this  bond,  and  on  the  whole  circum- 
stances it  seems  dear  that  Green  coidd  not 
charge  more  than  150/. ;  that  is  material  as 
to  setting  aside  the  mortgage  security. 

Then,  as  regards  the  86/.  charged  for 
insurance  on  the  life  of  the  plaintiff,  there 
appears  to  be  no  antecedent  agreement  as 
to  that,  and  without  such  agreement  it  by 
no  means  follows  as  a  matter  of  course  that 
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thore  should  be  such  an  insurance  This 
statement  of  account  cannot  be  relied  upon 
under  the  circumstances;  the  plaintiff  was 
in  want  of  500L,  and  there  is  an  addition 
of  86/.  charged  as  a  sum  due  in  prcesetUi 
from  ihe  borrower :  then  as  regards  the 
interest,  there  are  overcharges  of  a  nature 
which  give  a  character  to  the  whole  trans- 
action, and  which  alone  have  in  several 
instances  had  great  weight  with  the  Court 
in  setting  aside  securities  of  this  nature 
independently  of  the  question  of  value. 
The  interest  is  charged  upon  several  secu- 
rities for  four  years,  some  of  which  had 
only  three  and  a  half  and  others  three 
years  to  run,  and  altiiough  I  should  hesi- 
tate to  say  that  the  security  must  be  set 
aside  having  regard  to  this  fact  alone,  still 
when  I  look  to  the  other  circumstances  and 
what  afterwards  took  place,  there  appears 
to  me  to  be  great  reason,  as  between  the 
plaintiff  and  F.  W.  Green,  independently 
of  the  question  of  value,  for  setting  aside 
this  security.  But  as  r^ards  F.  W.  Green, 
when  once  I  am  satisfied  that  150/.  only  is 
to  be  iJlowed  on  Windsor^s  bond,  then  there 
18  250/.  and  a  considerable  sum  for  interest 
struck  off  the  account,  and  that  taken  at 
the  value  the  actuary  puts  upon  it  would 
be  oTcr  500/.  off  the  amount  secured  On 
the  whole  evidence,  it  is  qoite  clear  to  me 
that  the  security  was  taken  for  an  overvalue, 
and  must  be  set  aside.  As  between  the 
plaintiff  and  F.  W.  Green  the  securities 
were  good  only  for  the  sums  actually  ad- 
vanced, with  interest  at  6/.  per  cent  on 
the  Mnount  secured  by  the  judgments  in 
Ireland  and  51.  per  cent  on  the  rest 

As  regards  the  sub-mortgagees,  the  ques- 
tion is  whether  this  Court  can,  as  against 
a  purchaser  for  value  without  notice,  set 
aside  a  security  at  the  instance  of  the  per- 
8Dn  who  has  given  that  security.  Where  a 
purchaser  takes  an  equitable  estate,  relief 
cannot  be  given  by  the  Court  against  him 
because  he  has  a  superior  equity  to  the 
person  who  seeks  to  set  aside  the  transac- 
tion, but  the  meaning  of  this  expression 
"  without  notice"  must  be  considered. 
These  sub-mortgagees  had  notice  of  the 
post-obit  deed ;  and  of  course  that  gave  them 
full  notice  of  all  that  the  law  imports  as  to 
poit-obit  transactions;  they  are  not  there- 
iare  strictly  purchasers  without  notice,  but 
must  be  taken  to  have  known    all  the 


consequences    of   its    being    a   pott- obit 
security. 

The  Court,  in  dealing  with  postrohit  secu- 
rities, treats  the  expectant  heir  as  incom- 
petent, and  the  whole  matter  must  be 
unravelled  to  ascertain  what  is  the  equity 
between  the  heir  and  the  grantee  as  to  the 
security.  In  Peacock  v.  Evans  (2),  the  Master 
of  the  Kolls  states  it  thus  :  "  No  diflSculty 
would  have  arisen  upon  this  case  if  it  had 
not  been  that  of  an  expectant  heir  dealing 
for  his  expectancy  during  his  father's  life. 
To  that  class  of  persons  this  Court  seems 
to  have  extended  a  degree  of  protection 
approaching  nearly  to  an  incapacity  to  bind 
themselves  by  contract."  In  Gwynne  v. 
Ueaton(Z)  Lord  Thurlow  says,  "There  ia 
a  policy  in  justice  protecting  the  person 
who  has  the  expectancy,  and  reducing  him 
to  the  situation  of  an  infant  against  the 
effects  of  his  own  conduct."  And  in  CoU8  v. 
Trecothick(^\  where  inadequacy  was  not  in 
question,  the  present  Lord  Chancellor  says, 
"The  cases  of  reversions  and  interests  of  that 
sort  go  upon  a  very  different  principle."  The 
principle  he  was  then  observing  upon  was 
inadequacy  of  price.  "  In  some  the  whole 
duty  of  making  good  the  bargain  upon  the 
principles  of  this  Court  is  upon  the  vendee^ 
as  in  the  instance  of  heirs  expectant."  He 
called  it  the  whole  duty  of  making  good 
the  bargain.  Then  he  says,  "  The  tendency 
of  this  doctrine  to  render  all  bargains  with 
such  persons  very  insecure,  if  not  altogether 
impracticable,  seems  not  to  have  been  con- 
sidered as  operating  to  prevent  its  adoption 
and  establishment;  but,  on  the  contrary, 
some  Judges  have  avowed  that  probable 
consequence  as  being  to  them  the  recom- 
mendation of  the  doctrine,"  Evidently  Sir 
William  Grant  did  not  approve — if  I  may  so 
say — of  some  of  the  doctrines  laid  down  by 
Sir  John  Leech  in  Shelly  v.  Nash  (5),  and 
of  the  learned  Judges  who  had  the  case  of 
Lord  Aldhorough  v.  Trye  before  theuL  It 
is  possible  that  the  doctrine  as  to  usiuy 
may  happen  to  be  modified  by  the  legisla- 
ture; but  that  is  at  present  the  law  of 
the  Court  He  says  (2),  "  In  this  case  I 
think  there  is  nothing  approaching  to  fraud 
or  imposition,  yet  it  will  not  beax  the  test 

(2)  16  Ve8.  512. 
(8)  1  Bro.  CO.  1. 
(4>  9  Yes.  284. 
(5)  8  Madd.  282. 
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of  that  severe  scrutiny  to  which  it  must 
upon  these  principles  be  brought ;  as  upon 
the  whole  of  the  eiddence  it  is  clear  that 
Mr.  Peacock  has  obtained  a  very  advan- 
tageous bargain.''  In  a  subsequent  part  of 
that  same  case,  I  have  noticed  one  thing 
which  is  not  wholly  irrelevant  to  the  pre- 
sent case.  SirWilliainGrant  says,  "Another 
circumstance  appearing  upon  the  face  of 
the  agreement  is,  that  Evans  intended  to 
have  and  Peacock  consented  to  give,  thirty 
years'  purchase  abating  the  Other's  life 
interest  valued  at  five  years'  purchase.  That 
abatement  being  made,  it  was  just  the  same 
as  if  the  father  had  been  dead ;  and  the 
amount  of  twenty-five  years'  purchase  ought 
to  have  been  immediately  paid  down.  In- 
stead of  that  the  payment  was  to  be  made 
by  inistalments,  the  last  at  the  distance  of 
two  years  and  a  quarter."  That  is  much 
longer  than  in  the  case  before  me.  In  this 
case  I  noticed  that  bills  were  given  instead 
of  a  cash  payment,  which,  according  to  the 
original  agreement,  was  to  be  the  mode  of 
payment  Then,  Sir  William  Grant  says, 
"  This  is  material ; — ^first,  with  reference  to 
the  accommodation  which  was  the  object 
of  Evans ;  secondly,  in  point  of  interest : 
this  distressed  man  was  obliged  immedi- 
ately to  rabe  money  upon  the  bond,  when, 
according  to  the  true  spirit  of  the  agree- 
ment, he  ought  to  have  had  the  money  in 
his  possession  immediately  upon  the  con- 
veyance." So  it  appears  to  have  been  the 
case  here. 

The  protection  which  the  Court  affects  to 
extend  to  heirs  and  other  persons  dealing 
with  reversionary  interests  would  be  shaken 
to  its  foundations  if  the  Court  allowed  those 
who  take  these  post-obit  securities  to  deal 
with  them  on  the  next  day  in  the  manner 
contended  for  by  the  defendants.  I  think 
that  persons  who  take  these  securities  as 
sub-mortgagees  must  take  them  with  notice 
that  they  are  postobit  securities,  that  they 
are  liable  to  be  unravelled  in  this  Court, 
and  can  stand  only  as  a  security  for  the 
money  actually  advanced  on  them.  The 
first  transaction  between  the  plaintiff  and 
F.  W.  Green  appears  to  have  been  a  secu- 
rity in  the  conmion  form  for  money  ad- 
vanced, bearing  such  interest  as  the  security 
would  properly  bear;  therefore  F.  W.  Green 
ought  not  to  be  fixed  with  any  costs  of  that 
transaction,  and  I  think  he  ought  not  to  be 


allowed  any;  there  has  been  evidently  a 
grasping  at  too  much  in  the  account  stated, 
and  as  regards  Windsor's  bond,  looking  at 
the  manner  in  which  the  security  was  ob- 
tained and  the  mode  in  which  interest  was 
charged,  F.  W.  Green's  conduct  cannot  be 
approved  of.  I  see  no  evidence  approxi- 
mating to  fraud  as  regards  the  monies  ori- 
ginally held;  they  were  held  on  different 
securities,  because  there  were  prior  charges, 
and  any  one  of  the  prior  incumbrancers 
could  have  sold  the  reversion  and  reduced 
F.  W.  Green's  security  to  nothing;  still  there 
was  such  a  pressure  on  the  plaintiff,  parti- 
cularly as  regards  Windsor's  bond,  and  the 
manner  in  which  interest  was  chai^^ed,  that 
I  cannot  allow  any  costs.  As  regards  the 
other  transaction,  there  seems  to  me  to  be 
no  excuse.  It  appears  from  the  authorities, 
that  where  a  security  is  set  aside  on  the 
ground  of  undervalue,  costs  are  not  given 
against  the  party;  but  where  there  has  been 
misconduct,  as  in  this  case,  they  are  rarely 
withheld.  F.  W.  Green  must,  therefore, 
pay  the  costs  of  this  transaction,  but  this 
does  not  affect  the  other  defendants;  as 
regards  these  sub-mortgagees  they  will  have 
their  costs,  and  are  I  think  entitled  to  add 
them  to  their  security. 


Wood,  V.C. 

1862. 

June  24 ; 

July  9. 

Lords  Justices. 
Nov.  6,  8,  21. 

Wood,  V.C. 
Dec.  11,  12. 
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ACT,  1848. 
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company's  cask 

the  era  assurance 
society's  cask 

Re  the  era  assurance 
SOCIETY,    Williams's 

CASK 

the  anchor  assurance 
company's  cask 


Joint-Stock  Company — Power  of  Direc- 
tors— Contract  ultra  Vires — Acquiescence — 
Mistake  in  Law — Cost  of  Creditors*  Repre- 
sentative, 

A  clause  in  the  deed  of  settlement  of  a 
joint-stock  company  gave  power  to  the  direc- 
tors ^^  generally y  where  these  presents  are  silent 
or  do  not  otherwise  provide^  to  act  in  the 
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(^rectum  of  the  concerns  of  the  society  in 
such  numner  cts  at  their  absobUe  discretion 
they^uiU  thdnk  most  conducive  to  the  interests 
of  the  society,'*  Whether  under  such  a  clause 
it  is  competent  to  the  directors  to  purchase 
the  business  and  take  the  assets  and  liabilities 
of  {mother  company-— qusdre. 

WherCy  however y  the  shareholders  had  ac- 
quiesced in  the  amalgaTnation,  and  the  deal- 
ing had  been  such  that  it  ufos  impossible  to 
replace  the  companies  in  their  original  posi- 
tion, it  was  held  to  be  too  late  to  disturb  the 
arrangement  which  had  been  made,  whether 
within  the  pofwer  of  the  directors  or  noL 

Semble — the  Court  has  pother  to  relieve 
against  mistakes  in  law,  as  well  as  mistakes 
in  fact. 

OhservaUons  (per  Wood,  V.C  J  as  to  the 
costs  of  the  cr editor f^  representative,  and  rule 
laid  down  (per  Turner,  L.  J.^  as  to  cases  in 
u^Uch  costs  of  the  appearance  of  creditor^ 
representative  will  be  allowed. 

The  drcamstances  under  which  an 
amalgamation  of  the  business  of  the 
Saxon  Life  Assurance  Society  with  that  of 
the  Era  Life  and  Fire  Assurance  Society 
was  attempted  to  be  effected  will  be  found 
reported  in  30  Law  J.  Rep,  (n.s.)  Chanc. 
137.  The  Vice  Chancellor  there  held  that 
the  38th  clause  in  the  deed  of  settlement 
of  the  Era  Society,  by  which  the  directors 
were  authorized  '^  generally,  where  these 
presents  are  silent  or  do  not  otherwise  pro- 
Tide,  to  act  in  the  direction  of  the  concerns 
of  the  society  in  such  manner  as  at  their 
absolute  discretion  they  shall  think  most 
conducive  to  the  interests  of  the  society," 
did  not  confer  upon  the  directors  the  power 
to  assume  on  bdialf  of  their  own  company 
the  debts  and  responsibilities  of  the  Saxon 
Society;  and  consequently  the  claims  of 
Mr.  Williams  and  tiie  Anchor  Assurance 
Company,  as  creditors  of  the  Saxon  So- 
ciety, now  in  course  of  winding  up,  could 
not  be  allowed  against  the  Era  Society  under 
the  winding  up  of  the  latter.  The  Anchor 
Company  now  sought  to  establish  their 
daim  against  the  assets  of  the  Saxon  So- 
ciety on  the  ground  that  the  amalgamation 
haying  been  held  to  be  void,  they  were 
remitted  to  their  original  rights  as  creditors 
of  that  company.  The  Era  Society  also 
carried  in  a  claim  against  the  Saxon  for 
the  sums  paid  by  them  in  discharge  of 


the  liabilities  of  the  Saxon,  so  &r  as  the 
same  were  in  excess  of  the  assets  received. 

Mr,  Bolt  and  Mr,  Bodwell  appeared  for 
the  Anchor  Company. 

Mr,  Giffard  and  Mr,  ReUly,  for  the  official 
manager ;  and 

Mr,  Wilcock  and  Mr,  Roxburgh,  for  the 
creditors'  representative  of  the  Era  Society. 
Mr,  Daniel  and  Mr.  W,  Morris,  for  the 
official  manager  of  the  Saxon  Society. 

Scholefield  v.  Tempter,  1  Johns.  155 ; 
S.C.  28  Law  J.  Rep.  (n.s.)  Chanc. 
452;  4  De  Gex  &  J.  429. 
Balfour  v.  Ernest,  5  Com.  R  Rep.  N.S. 
601 ;  s.  c.  28  Law  J.  Rep.  (n.s.)  C.P. 
170, 
were  cited. 

Wood,  V.C.  (July  9.)— In  this  mattJer  of 
the  winding  up  of  the  Saxon  Life  Assurance 
Society  there  are  two  claims,  both  of  which 
arose  in  chambers.  The  first  which  was 
aigued  is  a  claim  of  the  Anchor  Assur- 
ance Company  in  respect  of  a  sum  of 
1,312/.  with  interest,  claimed  from  the  Era 
Society  under  these  circumstances.  The 
Anchor  Company  originally  held  a  bond  or 
debenture  to  this  amount  from  the  Saxon 
Society.  The  Saxon  Society  afterwards 
came  to  an  arrangement  (which  in  a  certain 
sense  was  so  far  sanctioned  at  chambers 
that  the  Court  did  not  interfere  to  prevent 
it)  for  an  amalgamation,  as  it  is  now  termed, 
between  themselves  and  the  Era  Society, 
a  part  of  which  arrangement  was,  that  the 
Em  should  take  all  the  liabilities  and  all 
the  assets  of  the  Saxon  Society,  and 
should  give  bonds  for  the  debts  of  the 
Saxon  Society,  in  lieu  of  the  bonds  which 
the  creditors  held  from  the  Saxon  Society. 
The  Anchor  Company,  or  those  who 
represented  them,  were  no  doubt  aware  of 
the  arrangement,  and  they  yielded  up  the 
bonds  which  they  held  of  the  Saxon 
Society  to  that  company,  and  in  return  took 
a  bond  from  the  Era  as  a  distinct  assurance 
altogether.  In  effect,  it  has  been  held  by 
the  Court,  according  to  the  class  of  cases 
of  which  Ernest  v.  Nicholls  (1)  is  a  leading 
type,  that  no  demand  could  be  made  against 
the  assets  of  the  Era  in  respect  of  this 
debenture,  inasmuch  as  the  debenture  was 
given  for  a  transaction  which  the  Era  was 

(1)  6  H,I/.  Cil«.  401. 
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not  competent  to  bind  its  shareholders  by 
entering  into,  and  accordingly  the  claim  as 
against  the  Era  &iled  entirely.  It  has  been 
held,  that  the  bond,  which  was  given 
in  substitution  for  the  bond  which  the 
Anchor  held  of  the  Saxon,  and  in  which 
the  whole  transaction  originated,  was  an 
entire  nullity.  That,  of  course,  makes  the 
case  diflfer  very  largely  from  tJie  class  of 
cases  where,  from  some  subsequent  cause 
or  other  the  bond  may  fail.  It  is  not  a 
failure  of  the  consideration  in  consequence 
of  subsequent  circumstances,  such  as  the 
insolvency  or  otherwise  of  the  person  whose 
bond  has  been  given ;  but  it  is  a  transac- 
tion which  was  originally  absolutely  void, 
no  consideration  whatever  having  passed 
between  the  Anchor  Company  as  creditors 
and  the  Era  Society  as  debtors.  That 
which  purported  to  be  the  consideration 
was  the  bond  of  the  Era  Society,  and  that 
bond  was  ab  initio  an  utter  nidlity.  But 
difficulties  no  doubt  arise,  which  occurred 
in  a  different  form  in  the  case  which  I  have 
next  to  decide.  It  was  said  that  the  Saxon 
Society  altered  their  position :  in  conse- 
quence of  this  dealing  with  the  Era 
Society  they  have  supposed  themselves  to 
be  entirely  fi^e  from  the  liability  of  the 
engagement  which  they  had  entered  into 
with  the  Anchor.  They  have  supposed  that 
that  had  been  transferred  to  the  Era,  and 
that  in  truth  it  was  part  of  the  consideration 
for  entering  into  the  dealing  which  they 
did  enter  into  with  the  Era,  and  which 
dealing  cannot  now  be  unravelled :  con- 
sequently, the  position  of  the  company  has 
been  so  changed  that  the  Anchor  Company 
cannot  now  insist  upon  being  replaced  in 
the  situation  which  it  originsdly  occupied. 
Now  I  do  not  think  that  that  in  point  of 
fact  has  occurred,  because,  although  it  is 
quite  true  that  the  Anchor  Company  were 
aware  of  the  arrangement,  and  knew  aU 
that  was  about  to  be  done,  it  is  impossible, 
I  think,  upon  the  evidence  before  me,  to 
hold  that  the  circumstance  of  the  Anchor 
simply  releasing  their  debt  from  the  Saxon, 
and  taking  the  debt  of  the  Era,  was  that 
which  led  to  the  dealing  between  the  two 
companies.  The  dealing  between  the  two 
companies  was  absolute.  The  Era  and  the 
Saxon  dealt  for  their  own  benefit,  as  they 
each  considered  it  to  be  at  the  time,  with 
each  other.     Those  who  represented  the 


Anchor  obtained  in  truth  no  consideration, 
unless,  possibly,  they  thought  the  bond  of 
the  Era  a  better  security;  but,  if  they 
thought  that,  they  were  under  a  mistake, 
inasmuch  as  the  whole  thing  is  a  nullity. 
At  the  same  time,  it  does  not  appear  in 
any  way  that  those  who  represented  the 
Anchor  procured  the  arrangement,  or  that 
this  was  done  for  any  other  purpose  than 
to  accommodate  those  who  were  anxious  to 
make  that  arrangement.  Two  parties  being 
anxious  to  make  an  arrangement  of  this 
description,  both  sides  assimiing,  as  of 
course  they  did,  that  the  bond  of  one  was  as 
valid  in  law  as  the  bond  of  the  other,  the 
creditor  says,  he  is  quite  content  to  take 
the  bond  of  the  one  for  the  bond  of  the 
other.  It  comes  to  no  more  than  that,  and 
it  seems  to  me  a  simple  transaction  founded 
upon  a  common  mistake,  and  one  in  which 
the  position  of  neither  party  has  in  the 
slightest  degree  been  altered  or  damaged 
by  any  act  of  the  creditor  or  on  his  account. 
Now,  some  little  difficulty  crossed  my 
mind,  because  I  was  aware  that  the  matter 
had  been  a  good  deal  discussed  at  different 
times,  as  to  how  far  this  Court  will  inter- 
fere where  a  common  mistake  is  simply  one 
of  law,  and  not  a  mistake  in  fact.  I  have 
been  looking  over  the  settled  authorities  on 
the  subject,  and  I  find  one  of  the  latest,  in 
which  all  the  different  authorities  were 
cited,  is  a  case  of  Stone  v.  Oodfrty  (2). 
There  a  person  had  taken  advice  and  was 
advised  that  he  was  not  tenant  by  the 
courtesy,  and  in  consequence  of  that  advice 
he  had  done  certain  acts,  believing  that  he 
had  not  the  rights  of  a  tenant  by  the  cour- 
tesy, and  he  filed  a  bill  to  set  tjiose  trans- 
actions aside;  a  variety  of  dealings  and 
transactions  having  t^en  place  subse- 
quently, it  was  held  both  by  the  Vice  Chan- 
cellor and  by  the  Lords  Justices  that  he 
was  too  late.  In  Saunders  v.  LordAnnesley 
(3),  Lord  Redesdale  expresses  a  doubt  as 
to  how  fiir  the  Court  will  interfere  in  cases 
of  mere  ignorance;  but  Lord  Justice  Turner 
said,  in  Stone  v.  Godfrey^  that  he  had  no 
doubt  of  the  power  of  the  Court  to  relieve 
against  mistimes  in  law  as  weU  as  against 
mistakes  in  feet  Therefore,  it  appears  to 
me  in  this  case  that  the  Anchor  Company 

(2)  1  Sm.  A;  a.  590;  8.0.  5  De  Oez,  M.  &  G.  76  ; 
28  Law  J.  Kep.  (n.s.)  Chanc.  769. 
(S)  2  Skh.  &  Lef.  73, 101. 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


209 


are  entitled  to  be  replaced  in  the  position 
of  creditors  of  the  Saxon  Society  from 
the  time  the  bond  was  taken. 

Now,  the  case  of  the  Era  Society,  which 
took  upon  itself  these  liabilities  in  the 
character  of  one  of  the  principals  to  the 
engagement  between  the  two  companies,  is 
of  a  different  complexion.     They,  just  as 
much  as  the  Anchor  Company,  no  doubts 
were  fully  satisfied  that  the  transaction  was 
a  legal  (me.     Both  parties  thought  there 
could  be  no  question  of  that;  and  in  a 
certain  sense,  no  doubt,  it  may  be  said  to 
haye  haA  the  sanction  of  the  Court,  inas- 
mudi  as  there  was  an  order  in  chiunbers 
staying  the  winding  up  of  the  Saxon,  in 
consequence  of  this  treaty  for  amalgama- 
tion.    The  arrangement  was  for  one  com- 
pany to  hand  over  all  their  assets  and  for 
the  other  to  take  all  the  liabilities;  accord- 
ingly, all  the  assets  of  the  Saxon  are  handed 
over  and  the  Era  takes  them.   It  now  finds 
that  the  assets  as  fur  as  they  admitted  of 
realizatkm  were  less  than  the  debts  paid 
by  an  amount  exceeding  3,000/.,  and  now 
the  claim  of  the  Era  is  to  be  allowed  to 
prove  that  as  a  debt  against  the  Saxon. 
The  position  of  things  here  is  very  different 
Hiis  is  a  treaty  between  the  two  companies 
in  which  for  a  consideration   the   Saxon 
Society  gave  up  the  whole  of  their  pro- 
perty, including  their  policies,  and  of  course 
the  goodwill  of  those  policies,  and  the  place 
of  carrying  on  business  and  all  the  possi- 
bility of  obtaining  from  that  goodwill  the 
increased  custom  which  they  might  have 
the  benefit  of     All  that  has  been  handed 
over  and  passed  away  and  been  wholly 
taken   out  of  their  hands.     That  was  a 
consideration  which  the  Era  Society  evi- 
dently thought  of  value.     They  say  they 
have  been  misled  as  to  the  debts  of  the 
Saxon.     I  do  not  think  that  any  case  of 
fraud,  or  anything  approaching  to  it,  has 
been   made  out     There  may  have  been 
some  miscalculation;  but  it  does  not  appear 
to  me  that  there  was  anything  in  the  shape 
of  fraud  or  misrepresentation  of  that  cha- 
racter which  would  justify  the  Era  Society 
in  saying  the   transaction  should  be   set 
aside  as  fraudulent    It  can  only  stand, 
like  the  other  transaction,  on  the  ground  of 
its  b^ng  founded  on  a  common  mistake. 
But  then  the  question  arises  whether  the 
two  parties  can  be  replaced;  and  it  appears 
Ksw  SiUBS,  82.— CBAiro. 


to  me  that  the  difficulty  that  exists  is 
extremely  great  I  cannot  put  the  assets  of 
the  Saxon  Society  back  into  their  hands, 
or  start  it  again  as  a  new  company  with  all 
the  subscribers  and  insurers ;  and  when  I 
come  to  the  substantial  justice  of  the  case, 
I  have  the  gratification  of  finding  that  sub- 
stantial justice  is  done,  and  more  than  done, 
because  the  contract  was  to  take  all  the 
assets  and  pay  all  the  debts;  they  have 
had  all  the  assets  and  not  paid  all  the 
debts,  because  there  are  many,  like  this  of 
the  Anchor,  which  have  been  held  not  to 
be  provable  against  them.  It  appears  to 
me,  therefore,  that  they  really  have  had 
every  benefit  which  they  contemplated 
when  they  entered  into  the  new  engage- 
ment, although  the  bargain,  no  doubt,  has 
proved  to  be  a  bad  one.  Hie  case  of  Bal- 
four  V.  Emesty  cited  by  Mr.  Giffard,  did 
not  decide  the  point  for  which  he  cited  it, 
namely,  that  a  company  in  this  position 
entering  into  a  void  engagement  with  an- 
other to  take  all  their  assets  is,  after  taking 
all  their  liabilities,  bound  even  at  law  to 
refrmd  that  property  which  it  has  held,  even 
upon  a  contract  which  cannot  be  sustained 
at  law.  I  am  quite  willing  to  assume  that 
it  is  so;  but  I  do  not  find  it  to  be  decided 
in  the  case  which  has  been  cited.  But  even 
if  that  be  so,  it  does  not  follow  that  the 
corresponding  equity  will  arise  of  their 
being  replaced  so  as  to  bring  in  against 
that  original  company  those  debts  which 
have  been  paid  in  pursuance  of  the  con- 
tract, because  it  may  very  weU  be  that  by 
placing  both  parties  in  exactly  the  same 
position  as  they  were  in,  where  you  can  do 
it,  you  do  complete  justice  and  are  entitled 
to  relieve  either  party  from  the  mistake 
which  has  been  made ;  but  it  is  entirely  dif- 
ferent where  the  assets  cannot  be  handed 
back  and  the  goodwill  cannot  be  returned. 
It  appears  to  me,  therefore,  that  I  must 
allow  the  claim  of  the  Anchor  Company, 
and  disallow  that  of  the  Era..  As  to  the 
costs  of  the  creditors'  representative  of  the 
Era  Society,  His  Honour  said  it  had  been 
decided  by  the  superior  Court  that  he  was 
entitled  to  appear  on  all  occasions  where 
the  assets  were  concerned;  he  did  not 
know  why  it  had  been  so  decided,  though, 
no  doubt,  there  were  good  reasons.  He 
would  have  been  entitled  to  appear  at  cham- 
bers to  know  whether  a  bill  ^uld  be  filed, 
2B 
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and  then,  when  directions  were  given  for  a 
suit  he  would  not  appear,  because  the  offi- 
cial manager  would  be  the  plainti£  This 
was  more  in  the  nature  of  a  claim  made  at 
chambers  and  the  creditors'  representative 
must  have  his  costs. 

Nov.  6  and  8. — ^The  official  manager  of 
the  Era  Assurance  Society  appealed,  as 
did  also  the  official  manager  of  the  Anchor 
Assurance  Company.  The  latter  appeal  was, 
after  some  discussion,  ordered  to  stand 
over  until  their  Lordships  had  disposed  of 
the  Era  appeal  (4). 

Mr.  Giffard  and  Mr.  F,  8.  Reilly  sup- 
ported the  appeal 

Mr,  Roxburgh  appeared  for  the  creditors' 
representative  of  the  Era  Company. 

Mr,  Daniel  and  Mr,  W,  Morrisy  for  the 
official  manager  of  the  Saxon  Company. 
Mr,  Giffardy  in  reply. 
The  additional  cases  cited  on  the  appeal 
were: 

Ernest  v.  Nichols^  ubi  supriL 

Re  the  Era  Assurance  Compaaiyy  2  Johns. 

k  Hem.  400  (the  present  case). 
Bryson  v.  the  Warwick  and  Birrnvng- 
ham  Canal  Company,  4  De  C^ex,  M. 
<fe  G.  711 ;  s.  c  23  Law  J.  Rep.  (n.s.) 
Chanc.  133. 
Stone  V.  Godfrey,  ubi  supriL 

Lord  Justice  Knight  Bruce  (Nov.  21). 
— ^This  is  an  appeal  from  an  order  of  Vice 
Chancellor  Wood,  refusing  to  accede  to 
an  application  to  treat  the  deed  of  August 
1857  as  not  binding  upon  the  Era  Society. 
The  appeal  has  been  folly  and  ably  argued 
before  us;  and  it  remains  for  us  to  say 
whether,  in  our  opinion,  that  original  appli- 
cation ought  or  ought  not  to  have  been 
successful  To  myself  it  appears,  however, 
that  the  deed  in  question  bound,  and  con- 
tinues to  bind,  both  the  Era  Society  and 
the  Saxon  Society  and  their  members  and 
estates  respectively;  and  that  even  if  it  had 
not  been  binding  originally  it  has  become 
so  before  the  year  1859  by  acquiescence  and 
conduct  It  is  impossible  for  the  Court 
now  to  act  against  the  deed,  or  to  disturb 
the  arrangements  made  by  it,  and  he  thought 
that  the  appeal  had  wholly  ffdled. 

(4)  Ultimately,  after  the  Era  case  bad  been  dis- 
pt'sed  of,  tbeir  Lordabips  a  few  days  after  remitted 
tbe  Anchor  case  back  to  the  Vice  Chancellor. 


Lord  Justice  Turner. — The  Era  So- 
ciety was  registered  under  the  statute  7  d^  8 
Vict  c.  120,  and  the  Saxon  Society  was 
also  registered  under  the  same  act  The 
agreement  of  July  1856  was  to  some  extent 
modified  by  the  subsequent  deed  in  August 
1857.  After  the  agreement  of  July  1856, 
but  before  the  deed  of  August  1857,  an 
order  was  made  to  wind  up  the  Saxon  Com- 
pany, and  that  order  was  dated  in  January 
1 857.  Upon  this  certain  fresh  arrangements 
were  made,  which  led  to  the  deed  of  August 
of  that  year.  In  pursuance  of  this  deed  the 
Era  took  possession  of  the  Saxon  Society's 
business,  and  removed  it  to  their  own  pre- 
mises, got  in  various  credits,  paid  various 
debts,  and  granted  various  new  policies  in 
the  place  of  policies  which  had  been  granted 
by  the  Saxon,  and  acted,  in  short,  as  owners 
of  the  purchased  property.  By  an  order, 
dated  the  29th  of  May  1858,  the  Era  So- 
ciety was  also  ordered  to  be  wound  up,  and 
an  official  manager  was  duly  appointed. 
After  the  winding-up  order,  the  creditors  of 
the  Saxon  Society  applied  for  leave  to 
prove  their  debts  against  the  estate  of  the 
Era  Society.  Their  right  to  do  so  was 
disputed,  and  the  application  was  ultimately 
refused  by  the  Vice  Chancellor,  on  the 
ground  that  the  agreement  was  void.  The 
Era  Society  had  paid  on  the  account  of 
the  Saxon  Society  a  larger  sum  than  had 
been  received  on  account  of  its  assets,  and 
the  Era,  by  its  official  manager,  applied  to 
prove  for  the  excess  of  payments  over 
receipts.  That  application  was  also  refused 
by  his  Honour,  and  thence  arose  the  present 
appeal.  I  agree  with  the  Vice  Chancellor's 
conclusions,  llie  case  of  the  appellants 
cannot  be  maintained  on  any  other  ground 
than  that  the  deed  of  August  1857  was 
absolutely  void,  so  far  as  ^e  Era  Society 
was  concerned.  If  that  deed  were  not 
absolutely  void,  it  must  prevail,  so  long  as 
it  was  not  set  aside ;  and  upon  the  evidence 
before  the  Court  there  appears  to  be  nothing 
to  impeach  it  It  was  contended  that  it 
was  absolutely  void,  as  being  ultra  vires  as 
to  both  of  these  companies.  Whether  it  was 
so  as  to  the  Saxon,  I  will  say  nothing ;  but, 
looking  to  the  deed  of  settlement  of  the  Era 
Society,  I  think  that  it  was  within  the 
power  of  that  company,  with  the  consent  of 
a  general  meeting,  to  enter  into  the  agree- 
ment, and  to  bind  themselves  by  it     It 
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waa  said  that  the  Era  had  no  power  to  take 
to  the  assets,  and  to  subject  themselves  to 
the  liabilities  of  the  Saxon  Society.  But 
those  were  the  terms  of  the  agreement 
itself ;  and  if  they  had  power  to  purchase 
the  business,  they  must  have  the  power  to 
cany  into  effsct  the  terms  of  the  purchase. 
To  say  that  the  Saxon  Society  had  no 
power  does  not  affect  the  case.  The  only 
effect  of  that  would  be,  that  the  Era  had 
bought  a  property  with  a  bad  title;  but 
that  title,  assuming  it  to  be  bad,  had  never 
betti  disturbed.  The  remedy  of  the  Era 
Society  would  be  on  the  covenants  of 
their  deed,  and  on  examining  the  deed  of 
purchase  I  find  that  it  contains  no  covenants 
whatever  on  the  part  of  the  Saxon  Society. 
The  covenants  which  it  contains  were 
entered  into  by  certain  shareholders  of  that 
company,  who  were  evidently  made  parties 
for  that  purpose.  This  circumstance  has  a 
material  bearing  upon  the  question.  If, 
according  to  the  terms  of  the  deed,  the 
Saxon  Society  was  not  made  liable  to 
the  Era  under  those  covenants,  it  is  difficult 
to  see  how  it  could  be  made  liable  to  the 
official  manager  of  the  Era  Society  under 
the  winding-up  order.  Upon  these  grounds, 
then,  without  entering  into  the  question 
upon  which  his  Honour  so  much  relied, 
namely,  the  effect  of  the  change  of  the  posi- 
tion of  the  Saxon  Society  (as  to  which, 
however,  I  agree  with  that  learned  Judge) 
I  think  that  this  appeal  has  bailed,  and  that 
it  must  be  dismissed,  with  costs. 

Mr.  Daniel  and  Mr.  W.  Morrit  (Dec.  1 1) 
appeared  before  his  Honour  Vice  Chancellor 
Wood,  and  on  behalf  of  Mr.  Williams  sup- 
ported the  validity  of  the  amalgamation. — 
If  it  was  not  within  the  original  powers  of 
the  directors,  it  had  been  rendered  valid  by 
acquiescence;  and  it  would  be  impossible 
now  to  replace  the  parties  in  the  position  in 
whichthey  stood  before  the  amalgiunation. — 
SimpiOH  V.    the    WestminHer    Palctce 
Hotel  Companify  2  De  Gex,  F.  &  J. 
Ul;   8.C.   29   Law  J.    Rep.    (n.s.) 
Chanc.  561. 
Ex  parte  Brotherhood^  re  the  Agricul- 
tural   Cattle    Insurance    Company, 
31  Law  J.  Rep.  (n.s.)  Chanc  861. 
Ernest  v.  Nichols,  ubi  supr^ 
Mr.   RoU   and   Mr.   RodweU,    for  the 
Anchor  Company,  supported  the  same  view. 


'Mr.  Giffard  and  Mr.  RtUly,  for  the 
official  manager;  and — 

Mr.  Willcock  and  Mr.  Roxburgh,  for  the 

creditors*  representative  of  the  Era  Society. 

Kirk  V.   the  Bromley  Union,  2   PhiU. 

640;  8.  c.    17   Law  J.    Rep.    (n.s.) 

Chanc.  127:  reversing  s.  c.  16  Ibid. 

114. 

Be  the  Phomix  Life  Assurance  Company, 

2  Jo.  k  H.  441 ;  8.C  31  Law  J.  Rep. 

(n.s.)  Chanc.  749. 

Clay  V.  Rufford,  5  De  Gex  A  Sm.  768. 

Wood,  V.C.  (Dec.  12.)— In  this  case  the 
two  cases  of  Mr.  Williams,  and  the  Anchor 
Assurance  Company,  claiming  to  be  cre- 
ditors of  the  Era  Assurance  Society,  have 
been  brought  before  me  for  rehearing  under 
the  following  circumstances.  On  a  former 
occasion,  the  case  appearing  to  be  this, 
that  both  in  Mr.  Williams's  case  and  the 
Anchor  case  all  the  debts  were  originally 
the  debts  of  the  Saxon  Assurance  Society, 
and  became,  if  not  all,  nearly  all,  the 
debts  of  the  Era  Society,  owing  to  the 
Era  Society  having  purchased  the  whole 
business  of  the  Saxon,  and  having,  in  con- 
sideration of  such  purchase,  agreed  to  pay 
the  debts  of  the  Swcon,  and  not  only  having 
agreed  to  pay  those  debts,  but  having 
entered  into  a  specific  contract  with  the 
particular  creditors,  both  Williams  and  the 
Anchor  Company,  to  pay  their  particular 
debts,  that  being  part  of  the  consideration 
for  the  purchase  of  the  Saxon  business,  I 
came  to  the  conclusion  that  the  purchase  of 
the  Saxon  business  by  the  Era  Society 
was  not  within  the  powers  of  the  directors 
of  the  Era  Society,  even  though  sanc- 
tioned by  a  meeting  of  the  general  body  of 
the  shareholders;  but  that  it  was  altogether 
a  matter  not  authorized  by  the  deed,  and 
not  one,  therefore,  by  which  the  other 
shareholders  could  be  bound;  and  accord- 
ingly the  debts  could  not  now  be  established 
as  against  the  Era  Society.  The  question 
of  acquiescence  was  alsouiged  on  the  former 
occasion  ;  and  it  was  said  that  although  it 
might  not  be  considered  to  be  within  the 
original  power  of  the  deed  that  such  a  pur- 
chase should  be  made  and  such  a  considera- 
tion given,  there  had  been  such  dealings 
and  such  transactions  between  the  two 
companies,    that    it    must    be    taken    to 
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have  been  known  to  the  general  body 
of  the  shareholders ;  the  shareholders,  in 
fact,  being  aware,  as  far  as  public  meet- 
ings and  resolutions  at  meetings  of  share- 
holders could  give  them  information,  of 
what  had  been  done;  and  it  was  questioned 
whether  matters  had  not  proceeded  to  such  an 
extent  that  it  was  impossible  now  for  the 
shareholders  of  the  Era  to  complain  of  that 
which  had  been  done ;  whether,  in  fact,  they 
must  not  be  taken  to  have  assented  to  that 
which  had  been  done,  although  it  might 
not  have  been  originally  within  the  power 
of  the  directors  to  bind  them.  Those  were 
the  two  points  discussed ;  and  I  came  to 
the  conclusion,  that  it  was  not  within  the 
original  power,  and  that  there  was  not 
such  a  degree  of  acquiescence  as  could  bind 
the  shareholders,  and  accordingly  the  debts 
could  not  be  proved.  Upon  a  subsequent 
application  by  the  Era  Society  to  prove 
the  amount  of  debts  which,  by  virtue  of 
that  agreement  which  I  had,  in  effect,  held 
not  to  be  valid,  they  alleged  they  had  paid 
over  and  beyond  the  amount  of  the  assets 
which  they  had  received  from  the  Saxon  as 
part  of  the  consideration  for  which  they 
had  undertaken  to  pay  the  debts,  I  was 
of  opinion  that  matters  had  proceeded 
much  too  far  between  the  societies  for  me 
to  allow  the  Era  now  actively  to  resort, 
by  application  to  this  Court,  to  a  remedy 
against  the  Saxon  after  they  had  taken 
possession  of  their  assets,  and  put  them- 
selves in  such  a  position  that  it  was 
impossible  for  the  two  companies  to  be 
replaced  in  their  former  state,  the  whole 
of  the  business,  not  only  the  policies,  but 
the  goodwill,  having  been  transferred,  and 
there  being,  therefore,  a  state  of  things  in 
which  justice  could  not  be  done  by  allowing 
one  party,  who  had  had  the  fidl  considera- 
tion for  the  agreement,  now  to  say,  upon 
the  agreement  itself  being  considered  to  be 
invalid,  that  he  must  be  recouped  certain 
monies  which  he  had  paid  upon  the 
£aith  of  that  agreement  being  carried  into 
full  effect  That  was  the  view  I  took  of 
the  case  at  the  time. 

Now,  when  that  latter  case  came  on 
appeal  before  the  Lords  Justices,  the  whole 
matter  being  before  them  for  consideration, 
they,  agreeing  in  the  conclusion  I  had  come 
to,  and  therefore  affirming  the  decision,  did 


not  concur  in  the  grounds  upon  which  I 
arrived  at  that  conclusion.  They  expressed 
no  opinion  against  my  decision,  upon  the 
ground  that  matters  had  gone  too  &r  to  be 
recalled;  in  fact,  that  might  be  considered 
as  falling  within  the  doctrine  of  acquies- 
cence; but  they  rested  it  upon  a  much 
higher  ground.  Lord  Justice  Knight  Brace 
distinctly  rested  it  upon  the  acquiescence  of 
the  two  companies,  so  that  the  agreement 
was  put  in  a  position  in  which  neither  party 
could  resile  from  it.  That  was  distinctly 
the  ground  of  his  decision;  though  he  also 
threw  out  an  intimation  of  opinion,  if  I  may 
say  so,  that  the  original  contract  might  be 
binding,  though  he  did  not  say  so  positively. 
Lord  Justice  Turner,  who  went  more 
minutely  into  that  part  of  the  case,  un- 
doubtedly arrived  at  a  clear  and  distinct 
opinion  that  the  agreement  was  within — I 
mil  not  say  the  original  scope  and  object 
of  the  company's  deed — ^but  within  the 
power  of  the  directors,  sanctioned  by  a  com- 
mittee of  shareholders,  as  connected  witii 
the  original  scope  of  the  business  to  be 
conducted  by  the  society. 

There  are  two  points  which  now  arise 
upon  this  rehearing,  from  the  new  light 
which  I  have  deriv^  from  the  judgment  of 
the  Court  above,  upon  the  other  case:  first, 
whether  or  not  I  ought  now  to  hold  that 
this  amalgamation,  as  it  is  termed,  is  within 
the  power  of  the  deed,  regard  being  had  to 
the  original  scope  of  the  society,  and  to 
the  powers  with  which  they  have  invested 
their  directors,  for  carrying  on  the  business 
in  such  a  manner  as  should  best  conduce 
to  the  attainment  of  the  objects  of  the 
society,  and  the  power  of  sanctioning  the 
resolutions  of  the  directors  by  the  vote  of 
the  society  in  general  so  as  to  bind  all 
parties;  and,  secondly,  if  I  should  not  be 
of  that  opinion,  whether  there  has  been  a 
degree  of  acquiescence  which  prohibits 
ei^er  company  from  now  saying  that  the 
arrangement  is  not  to  be  carried  into  full 
and  complete  effect ;  and  if  on  either  of 
those  two  grounds  I  consider  that  the 
arrangement  is  now  one  that  cannot  be  dis- 
puted, then  Mr.  Williams  and  the  Anchor 
Company  ought  to  be  admitted  to  prove. 

I  should  notice,  of  course,  that  I  felt  at 
the  time,  and  still  feel,  that  there  is  a  con- 
siderable difference  between  the   case  of 
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the  Era  Society  askmg  to  be  recouped 
after  having  posseesed  themselTeB  of  the 
whole  of  the  aasets,  and  the  case  of 
tiie  members  of  the  Era  Society,  as 
to  their  liability  to  debts  which  have 
not  yet  been  paid,  and  engagements  and 
transactions  not  yet  completed,  said  which 
they  are  now  for  the  first  time  called  upon  to 
pay  and  complete.  There  is  that  distinction 
undoubtedly;  but  if  I  come  to  a  clear  con- 
clusion on  either  of  the  two  points  I  have 
mentioned,  Mr.  Williams  and  the  Anchor 
Company  should  be  admitted  to  prove. 

Now,  notwithstanding  all  that  I  have 
heard,  with  the  assistance,  I  confess,  of 
liOTd  Justice  Tumer^s  judgment,  the  doubt, 
or  rather  the  opini<m,  which  I  decidedly 
tiieo  entertained  that  the  amalgamation,  as 
it  is  called,  was  not  within  the  scope  of  the 
original  contract  (and  which,  I  think,  the 
Lord  Justice  scarcely  seems  to  differ  from) 
as  to  the  character  of  the  business,  but 
further,  that  it  was  not  within  the  power 
of  the  directors  or  of  the  society  to  enter 
into  any  such  engagement  as  that  for  the 
so-called  amalgamation ;  I  say  that  opinion 
I  then  formed,  though  unquestionably 
shaken  by  such  a  difference  of  opinion  as 
that  expressed  by  Lord  Justice  Turner,  and 
to  which,  though  a  dictum  only,  I  am 
bound  to  give  implicit  obedience,  I  confess 
is  not  changed.  I  cannot  myself  conceive 
at  present,  notwithstanding  that  asnstance, 
either  that  it  was  within  the  original  scope 
of  a  society  forming  itself  to  cany  on 
insurance  in  a  given  mode  known  to  all 
insurance  companies,  trusting  to  the  skill 
and  judgment  of  its  directors  for  carrying 
OR  that  business,  or  that  it  is  within  the 
ordinary  scope  of  such  a  body  to  purchase 
in  entirety  the  business  of  another  society, 
or  fourteen  companies,  as  was  the  case  in 
one  instance.  As  regurds  its  being  within 
the  original  scope,  I  at  that  time  relied 
upon  ^e  opinion  of  Lord  Cranworth' (it 
was  a  dictum  only)  in  moving  the  judg- 
ment of  the  House  of  Lords  in  Emett  v. 
NickolU,  He  says,  ''  Your  Lordships  will 
observe  that  the  transaction  in  question 
was  a  purchase  by  the  one  company  of  the 
goodwill  and  the  whole  concern  of  the 
other.  That  would,  ordinarily  speaking, 
be  a  transaction  in  which  no  company 
would  be  justified  in  engaging,  because  it 


certainly  cannot  be  said  to  be  within  the 
ordinary  scope  or  the  object  of  any  com- 
pany to  purdiase  the  goodwill  of  another." 
I  confess  I  entirely  agree  with  that  opinion. 
It  seems  to  me  that  taking  the  instance 
which  Mr.  Daniel  suggests  of  a  company 
for  the  manufacture  of  cotton,  it  might  weU 
be  that  a  gentleman  of  capital  would  engage 
as  a  sleeping  partner  wi^  one  well  versed 
in  the  business  of  manufacturing  cotton, 
confident  in  his  skill  and  judgment,  and 
quite  satisfied  that  his  capital  should  rest 
there;  but  I  think  he  would  be  surprised 
to  be  told  that  his  partner  had  power 
against  his  will  to  bind  him  in  buying  as 
many  cotton  businesses  as  he  pleased,  when 
he  has  not  the  same  confidence  in  his  judg- 
ment to  cany  on  the  business  of  anotheri 
or  in  his  tact  or  management  in  under- 
taking so  large  a  concern,  for  the  consi- 
derations are  entirely  different  where  the 
chances  of  fraud  or  deceit  are  of  a  totally 
different  character  from  those  which  might 
arise  with  respect  to  the  business  in  which 
he  engaged;  and  it  is  not  because  the 
business  purchased  is  exactly  analogous  to 
the  one  in  which  he  was  engaged  that  it 
can  be  said  that  an  ordinary  partnership 
for  manufacturing  cotton  would  authorize 
the  purchase  of  other  manufactories  with 
all  tiieir  debts  and  all  their  liabilities, 
although  they  had  been  established  for  the 
same  purpose.  I  still  feel  that  very  strongly 
with  regard  to  the  Era  Society;  and  I  do 
not  think  that  Lord  Justice  Turner  would 
differ  as  to  its  being  within  the  ordinary 
scope,  because  he  refers  to  the  deed  as 
giving  peculiar  powers,  enabling  directors 
to  do  ^t  which  otherwise  would  not  be 
within  the  ordinary  scope  and  range  of 
the  business  of  the  society.  He  refers  to 
the  power  of  the  directors  under  the  38th 
dause,  by  which  they  are  authorized  to  do 
all  that  is  conducive  to  the  interests  of  the 
society,  which  may  be  omitted  in  that 
deed;  and  then  a  general  power  is  given  to 
the  shareholders  to  ratify  all  that  may  be 
done  by  the  directors  so  as  to  bind  every- 
body. That,  no  doubt,  is  a  very  different 
matter,  and  opens  the  question  which  was 
raised.  Mr.  Daniel  says  that  on  the  former 
occasion  the  case  of  Simpson  v.  the  West- 
minster Palace  E[otel  Company  was  cited 
before  me,  where,  under  a  similar  power,  it 
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-was  held  that  if  the  directors,  always  having 
the  intention  of  availing  themselves  of  the 
building  as  an  hotel,  thought  it  most  con- 
ducive to  the  interests  of  tibe  company  and 
the  best  mode  of  carrying  on  the  business, 
to  let  for  a  time  a  portion  which  they  could 
not  open  as  an  hotel  at  the  time,  that  was 
within  the  general  scope  of  the  power  of 
doing  that  which  was  conducive  to  the 
interests  of  the  company.  I  said,  when 
the  case  was  argued  before  me,  that  it  was 
a  very  large  question,  and  I  should  be  glad 
to  have  it  decided  by  an  authority  to  which 
I  must  bow.  These  powers  are,  I  may  say, 
in  the  common  form  of  powers  given  to 
directors,  and  I  am  the  more  confirmed  in 
that  observation  because,  on  looking  back 
to  the  case  of  The  Eagle  Insurance  Comr 
pcm/jf  (5),  I  find  not  only  that  the  same 
words  occurred,  but  that  they  were  in  the 
same  clause  (No.  38)  of  the  deed.  I  have 
no  doubt  whatever  they  are  a  set  of  cut  and 
dried  clauses  which  will  be  found  in  almost 
every  deed;  and  therefore  it  is  most  im- 
portant to  know  what  is  the  extent  of  the 
authority  which  is  conferred  by  these 
clauses.  It  is  a  case  of  very  large  import- 
ance, undoubtedly,  to  all  shareholders  en- 
gaged in  concerns  like  the  present.  I  there 
held,  that  where  the  engagement  was,  that 
the  company  should  not  be  bound  except 
by  an  instrument  under  the  seal  of  the  com- 
pany, signed  by  three  of  the  directors ;  an 
agreement  by  three  of  the  directors,  not 
under  seal  to  execute  a  policy  was  within 
the  general  scope  and  power,  because  in 
truth  it  would  come  to  this,  that  the  com- 
pany would  not  be  legally  bound,  but  only 
bound  in  equity;  and  the  question  was 
whether,  under  tibat  general  power,  the  direc- 
tors were  not  enabled  to  enter  into  an  agree- 
ment which  would  result  in  an  instrument 
according  to  the  expressed  objects  of  the 
company  in  the  very  form  authorized  by 
the  deed.  I  found  that  clause  had  the  effect, 
and  I  continue  to  be  of  the  same  opinion. 
But  the  question  that  weighs  on  my  mind 
is,  whether  the  power  to  do  all  that  is  con- 
ducive to  the  interests  of  the  society  does 
not  involve  also  that  it  must  be  something 
that  is  not  d^iors  the  scope  and  object  for 


which  the  society  was  originaUy  formed. 
No  doubt,  the  case  of  The  WestnUngter  Por 
lace  Hotel  Company  is  analogous,  but  the 
analogy  does  not  go  so  far  as  to  authorize 
me  to  come  to  the  conclusion  I  have 
referred  to. 

The  second  point,  about  acquiescence, 
has  occasioned  me  very  great  consideration. 
Undoubtedly,  the  difficulties  are  very  great, 
as  Mr.  Giffard  argued,  in  saying  that  share- 
holders, if  not  originally  bound,  are  ever  to 
be  bound  by  acquiescence  in  that  which  there 
is  very  great  difficulty  in  supposing  they 
ever  becamie  cognizant  of  in  any  way,  where 
theonlymodeofmakingacompany  cognizant 
at  all  with  what  is  done  is  by  calling  a  meet- 
ing at  which  infants  and  other  persons  under 
disability  cannot  attend,  and  cannot,  there- 
fore, take  part  in  the  transaction,  or  be  said 
to  acquiesce ;  at  the  same  time  I  find  that 
both  the  Lords  Justices  in  this  particular 
case  concur  in  coming  to  a  very  strong 
opinion  that  there  had  been  complete  ac- 
quiescence; and  certainly  authorities  are  not 
wanting  that  when  a  company  has  received 
large  benefits,  as  was  the  case  with  The 
German  Mining  Company  (6),  having  ac- 
quiesced in  what  has  been  done,  they 
shall  be  bound.  But  my  great  difficulty 
is  this  :  the  affirmation  of  the  judgment  in 
the  case  between  the  Saxon  and  the  Era 
Societies  is  beyond  a  dictum.  The  Lords 
Justices  do  not  adopt  the  ratio  decidendi 
of  this  Court;  but  it  has  been  distinctly 
decided,  upon  the  ground  that  as  between 
these  two  societies  themselves  there  has 
been  a  complete  acquiescence  though  not 
as  between  the  shi^eholders  and  their  direc- 
tors, so  that  the  shareholders  could  not 
complain  of  what  the  directors  had  done  in 
pursuance  of  it  Between  the  two  so- 
cieties themselves  there  had  been  so  com- 
plete an  acquiescence  as  to  present  an 
insurmountable  bar  to  any  steps  taken 
by  the  shareholders  of  the  Era  Society, 
whom  I  had  taken,  and  still  conceive  not 
to  be  capable  of  originally  consenting  to 
the  transaction.  I  am  f&r  from  saying 
that  great  justice  may  not  be  done  by  that 
conclusion,  regard  b^ng  had  to  the  special 
circumstances  of  the  casa     No  doubt,  in 


(5)  4  Kay  k  J.  549;  s.c.  27  Law  J.  Rep.  (n.s.) 
Ghana  829. 


(6)  4  De  Gex,  M.  &  0. 19 ;  b.c.  22  Law  J.  Rep. 
(N.s.)  Chanc.  926;  24  Ibid.  41. 
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this  veiy  case  all  the  assets  out  of  which 
the  debts  of  the  Saxon  Society  conld  be 
taken,  have  come  to  the  hands  of  the  Era 
Society,  and  have  been  dealt  with  by 
them,  and  cannot  be  reached  again  by  the 
Saxon.  There  is  no  possibility,  therefore, 
of  patting  the  Saxon  Society  again  in 
possession  of  those  assets.  Further  than 
that,  there  is  the  goodwill,  which  cannot  be 
dealt  with  in  any  way.  New  policies  were 
granted.  In  truth,  the  contracts  between 
^oee  who  insured  in  the  Saxon  Society 
and  the  Saxon  Society  were  annihilated 
at  once,  and  new  contracts  were  entered 
into  by  the  Era  Society,  and  new  funds 
acquired  by  the  premiums  so  paid  upon 
those  contracts,  and  there  was  on  the  one 
hand  a  total  appropriation  of  all  existing 
funds,  whatever  they  mi^t  have  been,  and 
on  the  other  hand,  an  absolute  prevention 
of  the  Saxon  Society  having  claims  in 
respect  of  those  funds,  inasmuch  as  they 
could  not,  having  once  parted  with  the 
property,  secure  any  reinstatement  of  their 
business. 

Now,  if  the  contract  is  to  be  maintained, 
of  course  the  consideration  must  be  main- 
tained. The  consideration  seems  to  have 
been  to  pay  these  sums  of  money,  and 
although  I  have  some  doubt  on  my  mind, 
I  feel  it  ought  to  be  overruled  by  the  strong 
expression  of  opinion  on  the  part  of  both 
the  Lords  Justices,  amounting  in  fact  to 
more  than  an  opinion,  because  it  appears 
to  me  to  have  been  the  grounds  upon  which 
the  whole  case  was  determined ;  and  I  ought 
now,  under  all  the  circumstances,  not  to  put 
the  parties  to  the  expense  of  proceeding 
further,  althoogh,  of  course,  if  I  entertained 
a  strong  opinion,  as  I  do,  upon  the  other 
point,  it  would  not  be  right  in  me,  even 
then,  to  avoid  that  inconvenience.  But  I 
do  not  feel  upon  the  point  of  acquiescence 
quite  so  stron^y  as  upon  the  other,  and 
therefore  I  thuk  I  ought  to  allow  these 
two  proofs  to  be  made. 

Mr.  WiUcock  and  Mr,  Roxburgh  asked 
for  the  costs  of  the  creditors'  representative. 
— It  was  of  the  greatest  importance  to  the 
creditors  that  he  should  be  present  to  pro- 
tect the  assets.  The  only  case  in  which 
the  Lords  Justices  had  dedined  to  give  the 
creditors*  representative  his  costs  was  that 
of   Ex  parte   CoUerelly   re  the   NcUumcU 


Awurance  and  InvestmerU  AuociaUon  (7), 
which  was  the  case  of  an  appeal,  where 
he  was  neither  appellant  nor  respondent 
If  he  were  not  allowed  his  costs  in  a 
case  like  the  present,  it  was  difficult  to 
conceive  any  case  in  which  he  would  ven- 
ture to  appear — Re  the  Mexican  and  South 
American  Company  (Cottello's  com)  (8). 

Wood,  V.C. — I  cannot  think  that  the 
statute  was  intended  to  saddle  unfortunate 
contributories  in  winding-up  matters  with 
two  sets  of  costs  in  every  possible  case  that 
can  be  devised.  One  can  easily  conceive 
some  case  in  which  both  the  official  muiager 
and  creditors'  representative  may  properly 
appear,  because  they  may  appear  in  entirely 
dUfferentcapacities,  and  many  reasons  may  be 
suggested  why  the  creditors'  representative 
cannot  reasonably  intrust  the  defence  to  the 
official  manager;  but  in  cases  where  it  can 
be  done  it  seems  to  me  a  monstrous  thing 
that  the  estate  should  be  burdened  with  a 
double  set  of  costs.  In  this  particular  case, 
where  it  is  said  the  creditors'  representative 
got  an  order  to  attend,  I  think  the  proper 
thing  will  be  to  treat  this  as  in  chambers, 
and  allow  the  costs  of  the  creditors'  repre- 
sentative, but,  so  far  as  he  is  concerned, 
not  to  certify  that  it  is  a  proper  case  for 
counsel 

Jan.  31,  1863.— From  the  last  part  of 
the  above  decision  the  creditors'  representa- 
tive appealed. 

Mr,  WiUcock  and  Mr,  Roxhurghy  in  sup- 
port of  the  appeal,  referred  to  the  statute 
20  «fe  21  Vict.  c.  78.  (the  Joint-Stock  Wind- 
ing-up Amendment  Act,  1857)  ss.  1,  3,  4, 
and  contended  that  there  could  be  nothing 
more  material  to  the  interests  of  the  creditors 
than  the  allowance  of  claims  against  the 
society,  which  tended  to  diminish  the  fimd 
out  of  which  the  creditors  were  to  be  paid; 
that  the  Vice  Chancellor  had,  in  effect,  de- 
cided that  the  creditors'  representative  pro- 
perly appeared  by  giving  him  his  costs  of 
the  application,  and  the  only  way  in  which 
he  could  appear  in  court  was  personally  or 
by  counsel;  that  as  the  act  of  parliament 
provided  that  the  creditors'  representative 


(7)  AnU,  p.  66. 

(8)  80  Lftw  J.  Rep.  (n.8.)  Chanc  113. 
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was  to  have  his  reasonable  costs,  it  followed 
that  the  necessaiy  costs  of  his  appearance 
in  court  ought  to  be  allowed ;  and  that  this 
appeal  had  been  presented  more  with  a  view 
of  obtaining  some  intimation  from  the  Court 
as  to  what  proceedings  the  creditors'  repre- 
sentative was  entitled  to  attend,  than  as  to 
the  particular  costs  in  question,  which  were 
not  large  in  amount 

Mr,  F.  8.  ReiUy^  for  the  official  manager, 
said,  he  considered  the  present  to  be  a  case 
in  which  it  was  not  his  duty  to  interpose, 
but  would  leave  the  matter  in  the  hands  of 
the  Court  to  be  disposed  of  as  their  Lord- 
ships might  see  fit 

LoED  Justice  KmoHT  Bbucb. — ^This  is 
a  question  in  which  the  matters  in  dispute 
have  been  discussed  on  several  previous 
occasions.  The  creditors'  representative  and 
the  official  manager  having  the  same  in- 
terest, the  Vice  Chancellor  considered  that 
on  that  particular  application,  although  the 
general  costs  should  be  allowed,  there  was 
no  ground  on  which  as  to  that  particular 
application  the  expense  of  counsel  should 
be  allowed.  It  is  for  the  party  who  con- 
tends that  the  discretion  of  the  Vice  Chan- 
cellor was  erroneously  exercised  to  shew 
that  such  was  the  case.  In  this  case  that 
has  not  been  done.  My  impression  is,  that 
he  has  properly  exercnsed  his  discretion, 
and  that  it  has  not  been  unduly  exercised. 

Lord  Justice  Turneb. — ^I  am  not  sorry 
that  the  case  has  come  here,  as  it  is  import- 
ant that  some  general  rule  should  be  esta- 
blished. Great  expense  has  been  caused 
by  the  operation  of  the  statute  20  d^  21  Yict 
c  78,  which  directed  two  parties,  the  official 
manager  and  the  creditors'  representative  to 
be  served  with  notice  of  all  proceedings ;  and 
great  expense  has  been  thrown  on  estates 
in  consequence  of  that  statute.  It  is  our 
duty  to  lay  down  some  general  rule,  to  be 
applied  to  cases  of  this  description,  to  pre- 
vent the  enormous  expense  occasioned  by 
the  creditors  and  the  contributories  both 
appearing  on  every  occasion.  It  seems  to 
me  right  as  a  general  rule  (although  it  is 
of  course  impossible  to  lay  down  a  general 
rule  applicable  to  all  cases  and  all  circum- 
stances), that  where  the  creditors  and  the 
contributories  have  common  and  equal  in- 
terests, the  creditors'r  epresentative  ought 


not  to  appear  on  the  i^lication,  but  should 
leave  the  case  in  the  hands  of  the  official 
manager.  Where  any  question  arises  be- 
tween the  creditors  and  the  contributories, 
then  the  application  is  properiy  attended 
both  by  th6  creditors'  representative  and 
the  official  manager-rone  representing  the 
creditors  and  the  other  the  contributories. 
On  the  present  question  it  is  perfectly  dear 
that  both  creditors  and  contributories  have 
a  common  interest,  and  an  equal  interest^ 
in  resisting  this  claim.  In  truth  the  con- 
tributories have  a  greater  interest,  for  if 
they  had  succeeded  in  throwing  out  the 
daun  they  would  have  had  more  chance  of 
getting  something  out  of  the  estate.  It  was 
therefore  more  ^e  interest  of  the  contri- 
butories than  of  the  creditcnrs  to  resist  this 
claim.  Under  these  drcumstanoes,  at  all 
events,  the  creditor  and  the  contributories 
had  equal  interests,  and  I  rather  think  the 
contributories  had  the  greater  interest  I 
think,  therefore,  this  case  was  not  a  case 
for  the  creditors  to  appear  on  this  proceed- 
ing. It  has  been  decided  that  on  settling 
the  list  of  contributories  the  creditors'  re- 
presentative is  entitled  to  his  costs.  But 
there  is  a  great  distinction  between  settling 
the  list  of  contributories  and  resisting  a 
daim  of  debt  made  against  the  estate.  On 
settling  the  list  of  contributories  the  official 
manager  has  a  veiy  limited  interest,  as  all 
he  has  to  do  is  to  get  on  the  list  certain 
persons  who  are  liaUe  to  contribute  among 
themselves;  but  the  creditors'  representa- 
tive  has  a  veiy  great  interest,  as  by  getting 
a  particular  person  put  on  the  list  he  makes 
that  person  liable  to  pay  the  debts  due  to 
the  creditors.  There  is,  therefore,  a  great 
distinction  between  settling  the  list  of  con- 
tributories and  resisting  a  claim  of  debt 
I  think  in  the  present  case  the  weight  of 
interest  was  witii  the  contributories,  and 
the  creditors'  representative  ought  to  have 
left  the  matter  in  the  hands  of  the  official 
manager;  but  I  think  the  question  was 
properly  brought  before  the  Court,  as  it 
was  important  that  a  general  rule  should  be 
laid  down,  and  the  motion  will  therefore 
be  refused,  without  costs  (9). 


(9)  As  to  the  costs  of  creditors*  representative^ 
see  Bx  parte  Cotterell,  ante,  p.  66. 
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BOMILLT,  M.R  ) 

N         20    21        >  ^W^BB  V.  DE  BEAUV0I8IN. 

Will — DebU — Residue  —  Exoneration — 
CoHs, 

A  bequest  to  trustees  of  a  spedJU  fundy 
for  purposes  mention^  in  the  willy  with  a 
direction  "  thai  it  shall  be  liable  to,  and  ap- 
plicable byy  the  trustees  to  the  payment  of  the 
debtSy  testamentctry  and  other  expenses  and 
legacies^* — Held,  not  only  to  exonerate  the 
residuary  estate  from  d^tSy  dsc.y  but  also  to 
render  the  specific  fund  liable  to  the  costs  of. 
a  suit  for  the  general  administration  of  the 
estate, 

William  Webb,  by  his  will,  dated  the 
14th  of  September  1860,  desired  Ms  debts, 
kCy  to  be  paid  so  soon  as  conveniently 
might  be  after  his  decease ;  and  after  reciting 
that  he  was  possessed  of  yarious  leasehold 
houses  which  he  specified,  and  also  of  shares 
in  two  ndlways  and  several  sums  of  govern- 
ment stock,  he  said :  "  Now,  I  hereby  give 
all  and  several  the  houses,  shares,  stock, 
and  any  other  houses,  shares  or  stock  of 
vdiich  I  may  be  possessed  at  the  time  of 
my  decease,  to  Auguste  Mariot  de  Beau- 
voisin  and  Lewis  Wilcher,  in  trust  for  the 
uses  and  purposes  hereinafter  directed, 
namely,  that  Uiey,  the  said  trustees,  shall 
hold  the  said  houses,  shares  and  stock, 
subject  to  the  provisions  hereinafter  madCy 
in  trust,  firstly,  for  my  wife  Sarah  Webb 
during  the  term  of  her  natural  life,  paying 
over  to  her  from  time  to  time,  as  such  may 
become  due  and  received,  all  and  every  the 
profits  and  dividends  arising  therefrom,  for 
which  the  receipt  of  my  said  wife  shall, 
subject  to  such  provisionSy  be  a  frdl  and  suffi- 
cient discharge.  *  *  Provided  always,  that 
the  principal  sum  of  the  said  trust-funds 
shall  be  liable  to  and  applicable  by  the  said 
trustees  to  the  payment  of  my  just  debtSy 
testamentary  and  other  expenses  and  legacies 
under  this  my  will;  and  I  authorize  and 
empower  my  trustees  to  sell  and  dispose  of 
^e  said  houses,  shares  or  stocks  in  the 
mann^  in  which  they  may  think  best ;  but 
they  re-investing  the  balance  of  the  pro- 
ceeds thereof  immediately  thereafter  in 
government  or  real  securities  for  the  trusts 
and  purposes  herein  named." 

The  testator  then  declared  that  his  wife 
should  forfeit  her  life  interest  in  certain 
Kiw  Sebiks,  82.— Chamo. 


events,  and  that  the  trustees  should  hold  the 
houses,  shares  and  stocks  for  his  diild  or 
children,  and  in  the  event  of  the  death  of 
his  wife  or  the  forfeiture  of  her  interest, 
the  interest  was  to  be  applied  for  their 
maintenance  till  twenty-one,  when  the  pro- 
perty was  to  be  sold  and  divided  at  the  dis- 
cretion of  the  trustees  among  the  children, 
"but  in  all  cases  the  principal  sum  of  such 
trust  property  or  funds  should  be  subject  to 
the  provisions  herein  made,*'  The  testator 
at  the  death  of  his  wife  then  gave  two  lega- 
cies of  lOOL  each,  and  directed  the  houses, 
shares  and  stocks  to  be  sold  and  converted 
into  money  by  tfhe  trustees,  and  the  proceeds 
divided  in  manner  following,  namely,  100^ 
each  to  the  before-mentioned  A.  M.  de 
Beauvoisin  and  Lewis  Wilcher,  and  the  re- 
mainder to  my  cousin  Thomas  Fricker. 
And  after  directing  his  trustees  to  reimburse 
themselves  "all  just  and  necessary  ex- 
pen-ses,"  the  testator  said,  "I  further  give 
and  bequeath  to  the  said  A.  M.  de  Beau- 
voisin and  L.  Wilcher,  to  and  for  their  own 
use  and  benefit,  the  sum  of  50/L  each ;  and 
will,  that  subject  to  the  provisions  herein 
madcy  they  be  joint  residuary  legatees  of  all 
lands  and  personal  estate  to  which  I  may 
be  or  become  entitled  in  possession,  rever* 
sion,  remainder,  or  expectancy." 

The  testator  appointed  Messrs.  De  Beau- 
voisin and  Wilcher  his  executors,  and  died 
shortly  after  making  his  will,  without 
leaving  any  child  or  other  issue  surviving. 

This  bill  was  filed,  by  Sarah  Webb,  the 
testator^s  widow,  against  the  executors  for 
the  administration  of  the  estate,  and  claim- 
ing to  enjoy  in  specie  the  leasehold  mes- 
suages and  the  rents  and  profits  thereof.  It 
also  alleged  that  the  defendants  claimed  their 
respective  legacies,  and  also  the  residue  of 
the  testator's  estate,  fr«e  from  any  deduction 
on  account  of  debts,  frineral  and  testamen- 
tary expenses,  and  stated  doubts  as  to 
whether  the  testator's  estate  ought  or  not  to 
be  converted  and  invested  during  her  life. 

Mr.  Lloyd  and  Mr,  Kingdon,  for  the 
plaintiff. — ^The  residuary  estate  is  the  pri- 
mary frind  to  pay  debts,  <&:c.,  and  the  costs, 
charges  and  expenses  incident  to  the  ad- 
ministration of  the  estate.  Specific  legacies 
could  only  be  charged  by  specific  words 
clearly  expressed ;  inferences  could  not  be 
made  in  the  present  case.  The  general 
estate  was  not  exonerated;  the  words  "  the 
2P 
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principal  smn  of  the  trust  fonds"  means  no 
more  than  that  the  entire  estate  should  be 
liable  in  the  event  of  the  residue  being 
insufficient — 

Sanders  v.  Millery  25  Beav.  154. 

Ripley  v.  Moyney^  1  Keen,  578. 
Mr.  Selwyn  and  Mr,  Druce  followed  on 
the  same  side. 

Mr,  BaggcUlay  and  Mr,  O,  Morgan^  for 
the  executors  and  residuary  legatees. — ^The 
question  whether  the  debts,  legacies  and 
the  costs  of  and  incident  to  the  administra- 
tion of  the  estate  are  to  be  pud  out  of  the 
specific  legacies  must  be  answered  in  the 
affirmative.  There  was  a  clear  and  ex- 
pressed intention  to  exonerate  the  general 
estate,  and  there  was  as  clear  an  incUcation 
of  the  fimd  intended  to  pay  them.  The 
specific  legacies,  therefore,  are  liable  to  the 
burthen. — 

Broume  v.  Chroombridge^  4  Madd.  496. 

Phillips  V.  EaHwoody  1  Lloyd  &  G.  297. 

Choat  V.  Yeats,  1  Jac.  A  W.  102. 

2  Jarman  on  Wills,  639. 
Mr,  Lloydy  in  reply. — ^Express  words  or 
a  satisfactory  inference  are  as  essential  to 
charge  specific  legacies  as  they  are  to  charge 
real  estate.  The  executors  were  legatees 
as  well  as  residuary  legatees,  but  only 
"subject  to  the  provisions  herein  made." 
There  were  no  express  words  to  exonerate 
the  residue ;  and  no  residue  could  be  ascer- 
tained until  all  the  liabilities  it  was  subject 
to  were  satisfied. — 

HasUtoood  v.  Pope,  3  P.  Wms.  322. 

BoGtU  V.  Blunddly  19  Ves.  518;  s.c 
1  Mer.  193. 

The  Masteb  of  thb  Rouis. — It  has 
been  argued,  on  behalf  of  the  residuary 
legatees,  that  the  general  personal  estate  is 
exonerated  from  its  undoubted  liability  to 
pay  the  debts,  legacies,  and  other  expenses, 
when  the  testator  gives  a  portion  of  his 
personal  estate,  and  especially  directs  that 
it  shall  be  subject  to  the  payment  of  those 
charges.  In  ike  present  case  the  testator 
must  be  considered  to  have  selected  a  part 
of  his  estate,  and  to  have  made  it  liable 
to  pay  what  otherwise  the  general  personal 
estate  wotdd  have  been  liable  to.  In 
Browne  v.  Groombridge  it  is  by  no  means 
clear  that  the  trust  impost  upon  the  exe- 
cutors made  any  difference  in  the  result 
Here  there  is  not  only  a  direction  that  the 


principal  sum  of  the  trust  funds  ^shafl  be 
liable  to  and  applicable  by  the  trustees  to 
the  payment  of  my  just  debts,  testamen- 
tary and  other  expenses  and  legacies,"  but 
in  the  foregoing  parts  of  the  will  he  has 
twice  said  that  he  gives  this  property  in 
trust,  "subject  to  the  provisions  hcareiii 
made."  It  is  the  same  as  if  the  pro- 
vision for  payment  had  been  inserted  in 
those  places.  The  im)perty  then  is  given 
to  the  plaintiff,  but  subject  to  such  provi- 
sions, and  the  effect  is  that  the  specific  pro- 
perty is  not  given  to  the  widow  entire,  bvt 
subject  to  the  charges  which  the  trustees  are 
directed  to  pay :  the  words,  therefore,  "  and 
other  expenses  under  this  my  will"  include, 
not  only  the  testamentary  expenses,  but 
also  the  costs  of  the  suit  necessary  for  the 
administration  of  the  estate  of  the  deceased* 
The  costs,  therefore,  must  be  paid  out  of 
the  trust  funds  specifically  given  in  trust 
for  the  plaintiff  in  exonenUion  of  the  re- 
siduary estate  which  the  defendants  are 
entitled  to  retain  without  any  deduction 
being  made  from  it 
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MEYMOTT  V,  MEYMOTT. 


Partnership — Dissolution — Monies  cfver- 
dravm — Interest, 

A  partner  who  overdrcmm  his  short  of 
profits  contrary  to  the  provisions  of  the  deed 
of  partnership,  cannot,  in  the  absence  of  an 
express  provision,  be  charged  with  interest 
upon  the  sums  overdrawn. 

In  1843  the  plaintiff  and  the  defendant 
entered  into  partnership  as  solicitors,  for  a 
term  of  twenty-one  years.  The  partnership 
was  regulated  by  a  deed,  dated  the  30th  of 
September  1843,  by  which  the  partners 
were  entitled  to  draw  out  of  the  business, 
for  their  separate  use,  such  sums  "  as  should 
not  in  the  whole  exceed  the  amount  of 
profits  of  the  partnership  business  to  which 
they  would  be  respectively  entitled:  pro- 
vided that  neither  party  should  at  any  time 
draw  out  more  than  he  would  be  presump- 
tively entitled  to  at  the  time  of  drawing 
out  the  same,  and  not  by  anticipation  or  in 
advance." 
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No  provision'  was  made  by  the  deed  for 
chargiiig  interest  on  monies  oyerdrawn. 

In  1660  a  decree  was  made  dissolving 
the  partnershipy  and  directing  the  usual 
partnership  accounts  to  be  taken.  It  was 
found  on  taking  the  accounts  that  the  de- 
fendant had,  in  eveiyyear,  drawn  out  more 
than  his  shsure  of  the  profits ;  and  when  the 
partn^^hip  was  termuiatod  the  sums  ovei> 
drawn  amounted  to  2,035^. 

The  cause  came  on  for  further  considera^ 
tion. 

Mr.  Sdwyn  and  Mr,  WickeMj  for  the 
plaintiff,  considered  that  although  the  deed 
contained  no  provision  for  charging  in- 
terest, yety  as  the  defendant  had  drawn  out 
more  than  he  was  entitled  to,  contrary  to 
the  express  provision  of  the  deed,  he  was 
chaigeable  with  interest  on  such  monies  as 
he  had  improperly  withdrawn  from  the 
business;  especially  as  it  appeared  that  the 
partnership  had  been  crippled,  and  had 
paid  interest  to  clients  and  odiers  £or  monies 
advanced  by  them  to  the  firm. 

Mr,  Ba^fgoUay  and  Mr,  W.  Forster,  for 
the  defenduit,  w&re  stopped  on  this  point 

The  Mastxs  op  the  Bolls. — I  do  not 
see  how  I  can  give  interest  upon  these 
monies.  There  is  nothing  to  that  effect  in 
the  deed  of  partnership.  I  should  have  to 
introduce  a  special  provision  into  the  deed 
before  I  oould  make  the  order  asked  for. 


Stuabt,  V.C. 

1862. 

March  8,  10; 

April  30.         y     BOLDINO  v,  lane. 

Wkbtbuey,  L.C. 

1863. 

Jan.  U,  21. 

Mortgage — AcknowledgineiU  by  Deviste 
of  Mortgagor  of  more  than  Six  Years  A  rrears 
of  Interest — Foreclosure — Statute  of  Limits 
ations,  3d: 4  WUL  4.  e.  27;  sections 40.  and 
42. 

In  November  1856,  an  achumledgment  in 
writing  was  signed  by  the  devisee  of  a  mart- 
gogor^  and  given  to  afi/rst  mortgagee^  whose 
mortgage  was  dated  in  May  1831,  that  a 
Jorge  arrear  of  interest  was  due  on  such 
mortgage.     Upon  a  bill  filed  in  July  ISQl, 


by  the  first  mortgagee  against  the  mortgagor 
and  the  subsequent  mortgagees  for  payment 
of  his  mjOTtgage-monty  and  interest,  or  for 
a  foreclosure, — Held,  by  Stuart,  V.C,  that 
the  above  acknotdedgment  bound  the  property 
in  mortgage  as  against  the  subsequent  mort- 
gagees, and  entitled  the  first  mortgagee  to 
an  account  in  respect  of  interest  upon  his 
mortgage-money  for  more  than  six  years 
prior  to  the  filing  of  the  bill. 

But,  upon  appecU,  this  decision  was  re- 
versed by  the  Lord  Chancellor, 

By  indenture,  dated  the  9th  of  May  1831, 
certain  lands  at  Stowheath,  in  the  parish  of 
Wolverhampton,  were  demised  by  Joseph 
Lane  for  a  term  of  1,000  years  to  Thomas 
Lane  and  Walter  Sprott,  by  way  of  mortgage, 
to  secure  the  repayment  of  1,28H.  12«.  3d 
and  interest 

Joseph  Lane  died  on  the  28th  of  July 
1831,  having  by  will  given  to  his  nephew 
and  heir-at-law  Thomas  Lane,  his  heirs  and 
assigns,  the  above  lands  at  Stowheath,  and 
appointed  Thomas  Lane  and  his  son  Farin- 
don  Lane  his  executors. 

Walter  Sprott  died  on  the  3rd  of  May 
1844. 

By  indenture,  dated  the  23rd  of  February 
1846,  Sydney  AUeyne  was  appointed  a 
trustee,  in  the  place  of  Walter  Sprott,  and 
the  mortgage  debt  and  securities  comprised 
in  the  indenture  of  the  9th  of  May  1831 
were  assigned  by  Thomas  Lane  to  a  trustee, 
upon  trust  to  assign  the  same  to  Thomas 
Lane  and  Sydney  Aileyne;  and  by  another 
indenture  of  the  same  date,  indorsed 
thereon,  the  mortgage  debt  and  the  residue 
of  the  term  of  1,000  years  were  accordingly 
assigned  to  Thomas  Lane  and  Sydney 
Aileyne,  subject  as  to  the  latter  to  the 
equity  of  redemption  therein. 

By  indenture,  dated  the  29th  of  Sq>tem- 
ber  1847,  part  of  the  lands  comprised  in 
the  indentures  of  the  9th  of  May  1831  waa 
conveyed  to  John  Jones  in  fee,  for  the  siun 
of  250^.  freed  and  discharged  firom  all  claim 
in  respect  of  the  mortgage  debt  of  1,281/. 
\2s,  id,  and  interest 

By  indenture,  dated  the  1st  of  May  1848, 
and  made  between  Thomas  Lane  of  the 
first  part,  the  defendant  Maria  Lane  of  the 
second  part,  the  defendants  John  Elworthy 
Cutliffe  and  EUzabeth  his  wife  of  the  third 
part,  the  Reverend  Anthony  Boulton  and 
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Harriet  his  wife  of  the  fourth  part,  and  John 
Elworthy  Cutliffe  of  the  fifth  part,  after 
reciting  the  said  indentures  of  May  1831 
and  September  1847,  Thomas  Lane  granted 
and  released  to  Anthony  Boulton  and  John 
Elworthy  Cutliffe,  their  heirs  and  assigns, 
all  the  premises  comprised  in  the  indenture 
of  May  1831,  except  such  as  were  comprised 
in  the  indenture  of  the  29th  of  September 
1847,  upon  trust,  to  let  the  same  as  they 
shotdd  think  fit,  and  subject  thereto  to  sell 
the  same  hereditaments,  and  stand  pos- 
sessed of  the  proceeds  upon  trust  to  pay 
interest,  at  5L  per  cent.,  on  a  sum  of  827^. 
8s,  llcL  due  to  the  defendant  Maria  Lane, 
and  on  a  sum  of  718/.  7s,  9d,  due  to  the 
trustees  of  the  settlement,  dated  the  4th  of 
September  1831,  of  Elizabeth  Cutliffe  on 
her  first  marriage  with  William  Dick  de- 
ceased, and  after  payment  of  such  interest 
to  pay  the  capital  so  respectively  due  to 
the  several  parties  until  the  whole  should 
be  fully  paid  in  proportion  to  their  respec- 
tive debts,  and  upon  further  trust  to  pay 
to  Anthony  Botdton  the  sum  of  461^  (being 
a  sum  of  300/.  therein  mentioned  and  inter- 
est thereon),  and  to  pay  out  of  the  surplus 
(if  any)  to  the  defendants  Maria  Lane  and 
-  Anthony  Boulton,  and  assigns,  the  sums  of 
2,200/.  and  1,500/.  advanced  by  them  to 
lliomas  liane,  for  the  purposes  of  the  estate 
of  Joseph  Lane. 

By  indenture,  dated  the  8th  of  September 
1852,  in  consideration  of  the  sum  of  627/. 
5s.  Sd.  another  part  of  the  hereditaments 
comprised  in  the  indenture  of  mortgage  of 
May  1831  was  conveyed  to  the  Orford, 
Worcester  and  Wolverhampton  Railway 
Company,  freed  and  discluurged  from  the 
mortgage  debt  of  1,281/.  12«.  3d.  and 
interest. 

By  indenture,  dated  the  1 1th  of  Novem- 
ber 1856,  and  made  between  Thomas  Lane 
of  the  first  part,  Thomas  Lane  and  Sydney 
Alleyne  of  the  second  part,  and  the  plaintiff 
John  Parker  Bolding  of  the  third  part, 
after  reciting  the  indenture  of  mortgage  of 
May  1831,  and  that  the  principal  of  the 
mortgage-money  thereby  secured  had  been 
reduced  to  407/.  7s.,  and  that  there  was 
also  due  on  such  security  the  sum  of  302/. 
1 5s.  lOd.  for  arrears  of  interest,  as  the  said 
Thomas  Lane  did  thereby  ^dmit,  Thomas 
Lane  and  Sydney  Alleyne,  in  consideration 
of  the  sum  of  5551.  14«.  lid.  paid  to  them 


by  J.  P.  Bolding,  assigned  to  him  the  prin- 
cipal sum  of  407/.  7s.  and  all  interest  then 
due  and  to  become  due  thereon,  and  the 
hereditaments  comprised  in  the  indentore 
of  mortgage  of  May  1831,  except  such 
parts  thereof  as  had  been  sold,  for  the 
residue  then  to  come  of  the  term  of  1,000 
years  subject  to  the  equity  of  redemption 
then  subsisting  therein. 

Thomas  Lane  died  on  the  26th  of  De- 
cember 1859,  leaving  the  defendiwt  Farin- 
don  Lane  his  heir-at-law. 

Anthony  Boulton  died  in  May  1854, 
having  by  will  appointed  executors,  of 
whom  the  defendant  Samuel  John  Macla- 
ren  alone  proved  the  wilL 

The  bill  was  filed,  in  July  1861,  by  John 
Parker  Boulding  against  Farindon  Lane, 
John  Elworthy  CulMe  and  Elizabeth  his 
wife,  the  former  a  trustee,  and  both  bene- 
ficiaries under  the  deed  of  the  1st  of  May 
1848,  Maria  Lane,  Samuel  John  Maclar^ 
the  personal  representative  of  Anthony 
Boulton,  a  beneficiary  under  that  deed; 
and  by  amendment  against  Anna  Dick  and 
James  Jackson  Ricc»rd,  who  claimed  to  be 
interested  under  the  marriage  settlement  of 
Elizabeth  Cutliffe  with  her  first  husband, 
for  an  account,  and  asking  that  the  defen> 
dants,  or  some  or  one  of  them,  might  pay  to 
the  plaintiff  the  principal  and  interest  due 
to  him,  and  in  default  for  foreclosure. 

The  defendants,  J.  R  Cutliffe  and  Eliza- 
beth his  wife,  by  their  answer  submitted 
that  no  more  than  six  years'  interest  could 
be  recovered  by  the  plaintiff  against  the 
estate. 

The  question  was,  whether  the  incum- 
brancers subsequent  to  the  plaintiff  were 
bound  by  the  acknowledgment  by  Thomas 
Lane,  contained  in  the  deed  of  the  1 1th  of 
November  1856,  of  the  arrears  of  interest 
due  at  that  date,  so  as  to  entitle  the  plaintiff 
to  an  account  of  the  arrears  of  interest  from 
the  date  of  the  mortgage,  or  whether  he  was 
entitled  to  an  account  of  interest  upon  his 
mortgage-money  for  six  years  only  prior  to 
the  filing  of  his  bill. 

By  section  40.  of  the  3  &  4  Will  4.  c  27. 
it  is  enacted  "  That  no  action  or  suit  or  other 
proceeding  shall  be  brought,  to  recover  any 
sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otiierwise  charged 
upon  or  payable  out  of  any  land  or  rent, 
at  law  or  in  equity,  or  any  l^;acy,  but 
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within  twenty  yean  next  after  a  present 
right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless 
in  the  mean  time  some  part  of  the  prin- 
cipal money,  or  some  interest  thereon,  shaU 
have  been  paid,  or  some  acknowledgment 
of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  Uiereto  or  his  agent; 
and  in  such  case  no  such  action  or  suit 
or  proceeding  shall  be  brought  but  within 
twenty  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or 
acknowledgments  if  more  thim  one,  was 
given." 

Section  42.  enacts  "That  no  arrears  of 
rent  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon  or  payable  out  of 
any  land  or  rent,  or  in  respect  of  any  legacy, 
or  any  damages  in  respect  of  such  arrears 
of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  suit  but  within  six 
years  next  after  the  same  respectively  shall 
have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have 
been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom 
tiie  same  was  payable,  or  his  agent:  pro- 
vided nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have 
been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof^  within  one 
one  year  next  before  an  action  or  suit  shall 
be  bron^t  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance 
on  the  same  land,  the  person  entitled  to 
such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the 
anears  of  interest  which  shall  have  become 
due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such 
possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term 
of  aixyears^" 

Mr.  Malms  and  Mr,  Robinson,  for  the 
plidnti£ — ^The  acknowledgment  contained 
in  the  deed  of  the  Uth  of  November  1856 
was  sufficient  to  take  the  case  out  of  the 
statute.  Although  by  the  form  of  the 
decree  the  second  mortgagee  was  directed 
to  pay  the  first  mortgagee,  yet  it  was  clear 
tiiat  such  second  mortgagee  was  not  meant 
by  the  words  in  the  42nd  section  of  the 


above  act,  by  "the  person  by  whom  the 
Sjune  was  payable."  The  mortgagor  was, 
upon  the  true  construction  of  the  statute, 
the  person  by  whom  the  money  was  pay- 
able. 

Mr.  Bacon  and  Mr.  W.  W.  Karslake, 
for  the  defendants  J.  S.  Cutliffe  and  Eliza- 
beth his  wife. — ^The  plaintiff  was  not  enti- 
tled to  an  account  further  back  than  six 
years  from  the  date  of  the  filing  of  the  bilL 
A  mortgage  was  a  charge  withm  the  former 
part  of  section  42.  of  the  above  act — Du 
Vigier  v.  Lee  (1),  and  a  foreclosure  suit 
was  one  of  the  suits  indicated  therein 
— Dearman  v.  W^che  (2).  In  order  to 
bind  the  second  mortgagee  there  must  be 
an  acknowledgment  by  him ;  and  no  acknow- 
ledgment by  the  mortgagor  alone  would 
bind  the  second  mortgagee  so  as  to  entitle 
the  transferee  to  an  account  for  more  than 
six  years'  arrears  of  interest  prior  to  the 
filing  of  the  hm--Hopkin9on  v.  Bolt  (3). 

They  also  referred  to 

ElvyY.  Norwood,  5  De  Gex  <k  Sm.  240 ; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 
716. 
Shaw  V.  Johmon,  1  Drew.  &  Sm.  412 ; 
s.  c.  30  Law  J.  Rep.  (x.s.)  Chanc 
646. 
HutUer  V.  Nockolds,  1  M.  <k  G.  640  ; 
S.C.  1  HaU  ik  Tw.  644;  19  Law  J. 
Rep.   (n.s.)   Chana  177;    reversing 
18  Law  J.  Rep.  (n.s.)  Chanc.  407. 
Henry  v.  Smith,  2  Dr.  &  W.  381. 
Harrison  v.  Duignan,  Ibid.  29^. 
Hughes  v.  Kelly,  3  Ibid.  482. 
Hodges  v.  the  Croydon  Canal  Company, 

3  Beav.  86. 
Lewis  V.   Buncombe,    29    Ibid.    175; 
s.  c.  30  Law  J.  Rep.  (n.s.)  Chanc. 
732. 
Bound  V.  Bell,  31  Law  J.  Rep.  (n.s.) 
Chanc  127. 
Mr.   Langworthy,   for   the  defendants, 
Maria  Lane,   J.  J.  Maclaren    and    Anna 
Dick,  in  the  same  interest. — ^Although  the 
word  "charge"  would  not  necessarily  in- 
clude a  mortgage,  yet,  in  order  to  give 
effect  to   the  proviso  in  the  42ndsecti(m, 

(1)  2  Hare,  826-;  i.  c  12  Law  J.  Rep.  (n.s.) 
Chanc  845. 

(2)  9  Sim.  570;  1.0.  9  Law  J.  Rep.  (v.s.) 
Chanc.  76. 

(3)  9  H.L.  Cas.  514. 
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it  must  be  taken  that  the  fonner  part  of 
that  section  included  mortgages.  The  effect 
of  the  acknowledgment  in  the  deed  of 
transfer  of  the  11th  of  November  1856  was 
only  to  establish  a  liability  against  the 
mortgagor  for  arrears  beyond  six  years  from 
the  time  of  filing  the  bill,  and  did  not  bind 
the  land  to  the  prejudice  of  the  subsequent 
mortgagees. — He  referred  to  Sinclair  v. 
Jackson  (4). 

Mr,  Jackson  appeared  for  another  de- 
fendant. 

[Stuabt,  V.C.  referred  to  GrenfeU  v. 
Oirdle8Ume'(p).] 

Stuabt,  V.C.  (April  30.) — The  question 
in  this  case  is,  whether  the  plaintiff  is  en- 
titled to  an  account  of  interest  upon  his 
mortgage  money  for  more  than  six  years 
prior  to  the  filing  of  his  bilL  It  was  argued, 
for  the  defendants,  that  by  the  mere  force 
of  the  word  ^'  charge ''  in  the  42nd  section 
of  the  statute  3  <k  4  Will  4.  c  27,  mort- 
gages are  included.  In  support  of  this 
view,  the  cases  of  Dearman  v.  W^fche  and 
Jht  Vigier  v.  Let  were  quoted.  During 
the  argument  I  endeavoured  to  point  out 
the  fftUacy  of  the  noticm  that  a  charge 
properly  so  called  and  a  mortgage  are 
synonymous.  In  Lord  St  Leonwls'  most 
recent  work  (6)  that  great  lawyer  has  dis- 
cussed these  two  cases,  and  has  very  much 
shaken  their  authority.  But  he  has  also, 
by  Ms  elaborate  examination  of  the  statute, 
made  it  very  clear  (p.  139,  sect  51)  that 
although  the  word  "  charge"  does  not  by 
its  own  force  include  mortgages  (as  was 
argued  in  this  case),  yet  that^  as  Uie  40th 
clause  expressly  mentions  mortgages,  they 
must  be  included  in  the  42nd,  from  the 
necessity  of  construing  the  two  clauses  by 
reference  to  each  other,  and  as  interpret- 
ing each  other.  It  was  well  observed  by 
Mr.  Langworthy  during  the  aigument, 
that  the  express  mention  of  mortgages 
in  the  proviso  in  the  latter  portion  of  the 
42nd  clause  makes  it  necessary  to  construe 
the  whole  clause  so  as  to  include  them  in 
the  former  port .  It  is,  ^refore,  from  the 
peremptoiy  binguage  of  the  act  of  parlia- 

(i)  17  BeaT.  405. 

(5)  2  You.  ft  Coa  662.  t.  c.  7  Law  J.  Bep.  (n.s.) 
Ex.  Eq.  i2. 

(6)  l*i«otuMJ  TreatiM  on  the  New  Statotas  ro- 
uting to  Property,  2nd  edit   1862. 


ment,  as  ascertained  upon  a  critical  examin- 
ation of  its  clauses,  so  as  to  produce  a 
harmonious  construction,  and  not  by  treating 
the  word  "  charge"  as  necessarily  including 
mortgages,  nor  on  the  discredited  authority 
of  the  two  cases  referred  to,  that  it  is 
necessary  to  h(dd  that  mortgages  are  in- 
cluded in  the  first  part  of  the  42nd  clause 
of  the  act  It  was  contended,  for  the  plain- 
tiff, that  by  the  deed  of  thellth  of  Novem- 
ber 1856,  there  is  an  acknowledgment  of 
the  arrears  due  at  that  time  which  entitles 
him  to  an  account  of  the  whole  arrears  frtnn 
the  date  of  his  mortgage.  This  seems  to  bo 
sufficiently  established.  An  attempt  was 
made  to  idiew  that  there  was  not  a  sufficient 
acknowledgment  by  the  person  by  whom 
the  interest  was  payable.  This  argument 
was  grounded  on  the  proposition  that  the 
second  mortgagee,  and  not  the  mortgagor, 
was  the  person  by  whom  the  interest  was 
payable  under  the  usual  form  <^  the  decree, 
as  the  decree  would  direct  payment  by  the 
second  mortgagee  to  the  first  It  is  hardly 
necessary  to  say  that  there  is  no  solid 
ground  for  such  an  argument  The  terms 
of  the  contract,  and  not  the  decree,  are  what 
must  govern  the  construction  of  Uie  act; 
and  by  the  contract  the  mortgagor  is  the 
person  by  whom  the  interest  is  primarily 
payable,  and  by  law  compellable  to  pay  it 
There  is,  therefore,  a  sufficient  admowledg- 
ment  to  entitle  the  plaintiff  to  an  account 
of  the  whole  arrears  of  interest 

From  this  decision  (Jan.  14),  the  defen- 
dants, Cutliffe  and  wife,  appealed. 

Mr,  Bacon  and  Mr,  W.  W.  Kanlake, 
for  the  i^pellants,  dted — 

Lord 8L  John^r,  BougkUm,  9  Sim.  219; 
8.  c  7  Law  J.  Bep.  (n.s.)  Ghana  208. 
Putnam^.  Bates,  $  Buss.  18a 
Fordham  v.  Wallisy  10  Hare,  217;  ac 

22  Law  J.  Bep.  (n.s.)  Chanc  548. 

Roddam  v.  Morlep^  1  De  Qex  &  Ja  1 ; 

S.C.  26  Law  J.  Bep.  (n.&)  Ghana 

438;  25  Ibid.  529;  2Kay  dcJ.  336. 

Francis  v.  Orover^  5  Hare,  39 ;  8.a  15 

Law  J.  Bep.  (N.&)  Ghana  99. 
Sugden's  New  StatuteSy  119,  2nd  edit 
Mr.  Malins  and  Mr,  BobtMon^  for  the 
respondent,  referred  to— 

Hopkinson  v.  BoUy  ubi  supriL 
Sugden's  New  StahUeSy  132,  2nd  edit 
Mr,  Bacon  replied. 
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The  Lord  Chancellor  (Jan.  21). — 
This  case  depends  on  the  true  oonstraction 
of  the  42nd  section  of  the  act  for  the  limit- 
ation of  actions,  3  &  4  Will  4.  c.  27.    The 
Vice    Chancellor  has  decided  that  where 
there  are  successive  mortgages,  and  arrears 
of  interest  for  more  than  six  years  are  due 
upon  the  first  mortgage,  an  aclmowledgraent 
in  writing  that  such  arrears  are  due,  signed 
by  the   mortgagor,  will  enable  the  first 
mortgagee  to  recover  the  whole  amount  of 
such  arrears  as  against  the  second  and  sub- 
sequent mortgagees.     As  a  reason  for  this 
decision,  the  Vice  Chancellor  apparently 
held  that  the  words  in  the  42nd  section, 
"the  person  by  whom  the  same  was  payable," 
meant  the  person  who  was  liable  at  law 
to  pay  the  mortgage-money;  that  is,  the 
mortgagor  or  his  representative;   and  ac- 
cordingly he  considered  the  second  mort- 
gagee as  not  included  within  those  words. 
This  dedsion  seems  to  me  calculated  to 
lead  to  very  extraordinary  and  alarming 
consequences;  for  if  it  is  well  founded,  the 
right  of  a  man  may,  according  to  the  statute, 
be  entirely  taken  away  by  the  act  of  an- 
other.    If  a  second  mortgagee  is  in  posses- 
aon,    and   the    first  mortgagee  seeks  to 
recover  lus  principal  and  interest  for  twenty 
yean  by  filing  his  bill  for  foreclosure  or 
a  sale,  it  seems  impossible  to  deny  the  right 
of  the  second  mortgagee  to  insist  on  the 
enactment ;  but,  according  to  this  decision, 
if  the  first  mortgagee  obtains  at  any  time 
the  acknowledgment  of  the  mortgagor  or 
his  representative,  this  right  of  the  second 
mortgagee  will  be  defeated,  and  all  the 
arrears  will  be  recoverable  against  the  second 
and  subsequent  mortgagees;  that  is  to  say, 
the  mOTtgagor  or  his  representatives,  who 
may  have  no  interest  in   the  land   (for 
the  ultimate  equity  of  redemption  may  be 
worthless)  would  be  able  to  charge  the 
estate  anew  with  any  amount  of  arrears  of 
interest  against  the  estate  of  the  second  and 
subsequent  mortgagees.  The  Court  is  bound 
by  every  principle  of  judicial  interpretation 
to  find  a  construction  of  the  statute  which 
is  not  so  inconsistent  with  natural  justice. 
With  very  great  consideration  for  the  judg- 
ment of  the  Vice  Chancellor,  the  vice  of 
the  dedsion  appears  to  me  to  lie  in  the 
limited  interpretation  put  by  him  upon  the 
words  "  the  person  by  whom  the  same  was 
payable,"  which  appear  to  me  to  include 


not  only  all  persons  who  are  legally  bound 
by  covenant  to  pay  the  money,  but  all  per- 
sons against  whom  payment  of  the  arrears 
may  be  sought  to  be  enforced  in  any  suit, 
and  by  whom  therefore,  as  they  have  a 
right  to  pay  the  interest,  interest  may  pro- 
perly be  said  to  be  payable.  Take  the  case 
of  a  l^acy  charged  upon  land,  and  the  land 
then  spedficidly  devised,  the  devisee  would 
not  be  personally  liable  to  pay  the  legacy 
or  interest,  but  he  would  be  a  person  by 
whom  the  same  was  payable ;  for  he  would 
be  entitled  to  redeem  the  lands  devised.  In 
&ct,  these  words,  so  far  from  having  the 
limited  construction  which  the  Vice  Chan- 
cellor has  put  upon  them,  seem  to  me  to 
have  been  selected  for  the  very  purpose  of 
induding  not  only  everybody  who  is  per- 
sonally liable  for  the  money,  but  everybody 
who,  having  an  interest  in  the  land,  may 
be  properly  made  a  defendant  in  a  suit  for 
enfordng  payment  out  of  the  land.  If  this 
be  so,  it  follows  as  a  necessary  consequence, 
that  it  was  not  the  intention,  nor  is  it  the 
effect  of  this  section,  to  give  to  the  mort- 
gagor a  statutory  power  to  deprive  a  subse- 
quent incumbrancer  of  the  benefit  of  the 
statute,  by  means  of  an  acknowledgment 
given  to  a  prior  incumbrancer — a  construo- 
tion  which  would  be  monstrously  ui^ust — 
but  to  enact  a  plain  and  simple  rule,  that 
no  person  having  a  charge  on  land  should 
recover  more  than  six  years'  arrears  of  in- 
terest against  any  other  person  having  an 
interest  in  that  land  without  a  memoran- 
dum in  writing  signed  by  the  person  having 
such  interest  Tbis  appears  to  me  to  be 
the  just  interpretation  of  the  42nd  section 
of  tiie  statute,  and  to  make  it  consistent 
with  the  language  of  the  28th  section. 
Therefore  reverse  the  order  of  the  Vice 
Chancellor,  so  &r  as  relates  to  the  arrears 
of  interest  on  the  mortgage  of  1831,  and 
declare  that  the  plaintiff  is  entitled  to 
recover  interest  for  six  years  only  imme- 
diately preceding  the  filing  of  the  bill ;  and 
let  the  plaintiff  pay  such  costs,  other  than 
the  costs  of  the  rehearing,  as  have  been 
occasioned  by  the  larger  claim  of  interest. 
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Stuakt,  V.C. 
Jan.  16. 


Re  SATJKDBRS'S  ESTATE. 
8AUKDBBS  V.  WARTON. 


Felony — Voluntary  Settlement  of  Per- 
sonalty by  Felon  before  Apprehendon  — 
Forfeiture, 

In  November  and  December  1 860,  A,  com- 
mitted  acts,  in  respect  of  which  he  was,  on 
the  8th  of  June  1861,  taken  into  custody, 
and,  on  the  2lst  of  the  same  month,  convicted 
of  felony.  Prior  to  his  apprehension,  viz., 
on  the  23rd  of  May  1861,  he  executed  a 
voluntary  settlement  of  personal  estate  belong- 
ing to  him  upon  his  wife  and  children: — 
Held,  that  such  settlement  wasfraudulent  and 
void  as  against  the  Crown, 

By  indenture  dated  the  2drd  of  May 
1861,  and  made  between  Alfred  Saunders, 
then  resident  at  Melbourne,  in  Australia,  of 
the  one  part,  and  John  Browning  and  Wil- 
liam Jones  of  the  other  part,  Saunders 
conveyed  and  assigned  all  his  real  estate, 
and  all  his  interest  under  the  will  of  his 
father,  whose  estate  was  in  course  of  admi- 
nistration in  this  suit,  and  all  other  his  pro- 
perty and  effects,  to  Browning  and  Jones, 
upon  trust  for  the  benefit  of  Ms  wife  for 
her  Hfe,  and,  after  her  death,  upon  trust 
for  his  children  as  therein  mentioned. 

On  the  8th  of  June  1861  A.  Saunders 
was  taken  into  custody,  and  on  the  21st 
of  the  same  month  he  was  convicted  of 
embezzlement  and  sentenced  to  imprison- 
ment 

By  the  law  of  Victoria  embezzlement  is 
felony. 

The  acts  of  embezzlement  for  which  A. 
Saunders  was  indicted  consisted  of  appro- 
priating to  his  own  use  monies  of  the  cor- 
poration of  Melbourne,  and  those  acts  were 
stated  in  the  indictment  to  have  been  com- 
mitted in  the  months  of  November  and 
December  1860. 

A.  Saunders's  share  of  his  £&ther's  estate 
was  now  standing  in  court  to  the  credit  of 
this  cause. 

This  was  a  petition  by  the  trustees  of 
the  settlement  of  the  23rd  of  May  1861, 
praying  for  the  payment  of  such  share  to 
them. 

The  petition  alleged  that  Saunders  had, 
prior  to  his  apprehension,  offered  and  pro- 
posed to  the  corporation  of  Melbourne  ^t, 


upon  receiving  the  money  coming  to  him 
in  this  suit,  he  would  repay  and  make  good 
the  monies  which  had  been  used  or  appro- 
priated by  him  belonging  to  the  corpora- 
tion. 

Mr.  Greene  and  Mr.  Talfourd  Salter,  of 
the  common  law  bar,  for  the  petitioners, 
contended  that  the  settlement  was  made 
bond  fide,  and  was  valid  as  against  the 
Crown. 

Mr.  Wichens,  for  the  Crown,  contended 
that  the  settlement  by  A.  Saunders  of  his 
share,  now  in  court,  of  his  father^s  property 
was,  under  the  circumstances  of  the  case, 
fraudulent  and  void  as  against  the  Crown. 

He  referred  to 

Morewood  v.  TTtTfow,  6  Car.  &  P.  144. 
Jarm,  Conveyancing,  by  Sweet,  voL  4. 
p.  77. 

Stuakt,  V.C. — ^The  question  is,  whether 
the  settlement  of  the  23rd  of  May  1861  was 
executed  in  order  to  defeat  the  rights  of  the 
Crown  to  the  personal  estate  of  the  felon. 
If  the  dates  mentioned  in  the  indictment 
are  correct — and  their  being  mentioned  in 
the  indictment  must  be  taken  as  primd 
facie  evidence  that  they  are  correct — ^the 
acts  of  embezzlement  were  committed  before 
the  date  of  the  settlement  The  petition 
also  states  an  offer  by  Saunders  to  repay  to 
the  corporation  of  Melbourne  the  money 
which  he  had  embezzled  from  them.  This 
offer  must  have  been  made  before  the  date 
of  the  settlement  I  assume,  therefore,  that 
the  acts  of  embezzlement  were  committed 
before  the  date  of  the  settlement ;  and  if 
the  deed  was  executed  in  apprehension  of 
a  conviction,  it  was  clearly  fraudulent.  I 
think  it  was  executed  under  such  an. appre- 
hension. The  petition  must  therefore  be 
dismissed,  so  £eu*  as  it  seeks  payment  of  the 
fund  in  court  to  the  trustees  of  the  settle- 
ment of  the  23rd  of  May  1861.  The  costs 
of  all  parties  must  come  out  of  the  fiind  in 
court,  and  the  baUnce  be  transferred  to  the 
Solicitor  of  the  Treasury  and  the  Assistant 
Paymaster  for  the  time  being. 
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KnrDSBSLBT,  y.C  ) 

J^uri2  I    TOWSEY  V.  OROVKB, 

Infant — Next  Friend — Solicitor, 

A  suti  to  administer  the  estate  of  a  teetor 
tor  is  instittUed  hy  a  stranger  on  behalf  of 
infantSy  without  communication  with  the 
fcanily^  and  contrary,  as  alleged,  to  their 
wishes,  and  no  explanatory  affidavit  is  filed, 
the  next  friend  being  the  son  and  articled 
derk  of  the  solicitor  in  the  suit  and  having 
the  same  address.  On  motion  to  restrain 
the  next  friend  from  proceeding  with  the 
suit,  or  for  an  inquiry, — Held,  that  an  inr 
quiry  must  be  directed  whether  the  suit  is  for 
the  benefit  of  the  infants,  and  if  so  whether 
the  nact  friend  shall  be  continued. 

This  was  a  motion  on  behalf  of  the 
defendants  that  Sydney  Mayhew,  the  next 
Mend,  might  be  restrained  from  taking  any 
proceedings  in  the  snit;  or  for  an  inquiry  as 
to  whether  the  suit  was  for  the  benefit  of  the 
in£uits;  and  if  that  inquiiy  was  answered 
in  the  aflirmatiye,  that  some  other  person 
might  be  appointed  next  friend. 

Edward  Towsey,  the  testator  in  the 
cause,  had  been  a  solicitor,  and  died  in 
1857,  and  by  his  will  left  his  property  in 
fifUis :  one-fifth  to  his  mother  for  life ;  one- 
fifUi  to  his  sister-in-law  Mary  Ann  Pryce; 
and  the  three-fifths  to  his  three  children 
(the  infant  plaintifEs),  Jane  Rosalie  Towsey, 
Edward  Towsey  and  Arthur  Towsey,  the 
eldest  being  now  fourteen  years  old,  and 
appointed  Charles  Groves  and  Mary  Ann 
Pryce  guardians  of  his  inflEuit  children  and 
trustees  and  executor  and  executrix  of  his 
will 

The  bill  was  filed,  in  July  1862,  against 
C.  Groves  and  M.  A.  Pryce,  as  the  defen- 
dants allied,  without  any  communication 
wiUi  either  of  the  parties,  and  contrary  to 
their  wishes  and  as  they  believed  to  those 
of  the  plaintiffs :« the  next  friend,  Sydney 
Mayhew,  was  the  son  and  articled  clerk  of 
Alfred  Mayhew,  the  solicitor  in  the  cause, 
and  his  address  was  the  same,  and  both 
finther  and  son  were  strangers  to  the  parties. 

The  bill  stated  the  facts,  with  r^ard 
to  the  will,  death,  Ac,  and  alleged  that 
the  defendants  had  possessed  themselves 
of  the  personal  estate  of  the  testator  to  a 
considerable  amount ;  that  they  had  sold 
the  real  estate,  and  received  considerable 
Nbw  Suns,  32.— Cbaxc 


sums  of  money,  and  that  the  plaintiflli  were 
desirous  of  carrying  out  the  trusts  of  the 
will;  and  there  was  the  usual  chaige  as  to 
papers  and  documents. 

The  defendants  put  in  an  answer,  whereby 
it  appeared  that  Mary  Ann  Piyce  had  alone 
acted,  and  that  there  was  no  real  estate ; 
and  in  a  schedule  was  set  out  the  account 
relating  to  the  estate. 

The  answer  also  stated  that  the  suit  was 
instituted  without  any  communication  with 
the  family,  and  contrary  to  their  views  and 
wishes,  as  the  defendant  Mary  Ann  Pryce 
believed,  imd  that  was  repeated  in  an  affi- 
davit in  support  of  the  motion. 

There  was  also  a  cross-motion  for  the  pay* 
ment  of  the  whole  fund  ^admitted  by  the 
answer)  into  court,  whic^  was  not  now 
gone  into. 

There  was  no  affidavit  on  the  part  of  the 
next  friend. 

Mr,  Glasse  and  Mr,  Nalder,  in  support 
of  the  motion. — ^The  next  friend,  being 
the  son  of  the  solicitor  in  the  cause,  a 
stranger  to  the  family,  the  bill  filed 
without  communication  with  them,  and 
contrary  to  their  wishes,  and  no  explanation 
whatever  given,  is  sufficient  to  entitle  the 
defendants  to  what  they  ask,  added  to 
which  the  suit  should  have  been  by  ad- 
ministration summons.  This  case  comes 
within  the  established  rule  of  the  Court, 
that  a  full  explanation  must  be  given  where 
a  suit  is  instituted  without  the  direct 
authority  of  the  parties.  It  is  a  case  of  a 
most  suspicious  kind,  and  it  would  be 
almost  a  matter  of  course  to  make  the  order 
asked,  or,  at  all  events,  in  the  alternative. 

Mr,  Southgate  and  Mr,  Little,  for  the 
next  friend. — ^The  answer  of  the  defendant 
shews  that  this  is  a  case  where  a  suit  is 
absolutely  necessary.  The  account  is  very 
inaccurate,  and  the  fact  that  the  next  friend 
is  the  son  of  the  solicitor  in  the  cause  is 
not  any  ground  for  his  removal  The  mo- 
tion is  inconsistent  and  unusual,  as  it  asks 
that  if  on  an  inquiry  it  shall  be  found  that 
this  suit  is  beneficial  then  that  the  next 
friend  shall  be  removed.  The  father  of  the 
next  friend  was  a  personal  friend  of  the  tes- 
tator for  many  years,  and  the  bill  was  filed 
at  the  instance  of  friends  of  the  fiunily. 

The  following  authorities  were  cited — 
Nalder  v.  Hawkins,  2  MyL  <fe  K.  243. 
Michardson  v.  Miller,  1  Sim.  133. 
20 
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Fox  V.  Suwerkrop^  1  Beav.  583. 
Ou^Y,  Chiy,  2  Beav.  460;  8,c.  9  Law 

J.  Bep.  (n.8.)  Chanc.  289. 
Starttn  v.  BartholomeWy  6  Beav.  143. 
8aU  V.  Sale,  1  Ibid.  586. 
SnuUltvood  V.  Butter,  9  Hare,  24 ;  8.  a 

20  Law  J.  Bep.  (n.s.)  Chanc.  332. 

EiNDEBSLET,  V.C. — ^This  is  a  motion,  on 
behalf  of  the  defendants,  or  some  of  them, 
that  Sydney  Mayhew,  the  next  friend  of 
the  in&nt  plaintiffs,  may  be  restrained  from 
taking  any  farther  proceedings  in  this  suit, 
or  for  an  inquiry  whether  the  suit  is  for 
the  benefit  of  the  infants;  and  if  the  finding 
should  be  in  the  affirmative,  that  the  next 
friend  may  be  removed,  and  another  person 
appointed  in  his  stead.  —  [His  Honour 
stated  the  facts.] — ^Now,  one  thing  is  ob- 
vious at  the  outset,  that  the  interests  of 
mankind  require  that  encouragement  should 
be  given  to  suits  instituted  bond  fide,  on 
behalf  of  persons  not  sui  juris,  or  capable 
of  protecting  themselves;  at  the  same  time, 
however,  it  is  equally  obvious  that  the 
greatest  caution  is  necessary  to  prevent  the 
institution  of  suits  which  are  not  bond  fide, 
but  improper.  In  the  present  case  notJtiing 
is  alleged  rendering  the  interference  of 
the  Court  necessaiy ;  although  it  does  not 
therefore  follow  that  the  suit  is  an  improper 
one.  Mr.  Alfred  Mayhew,  the  solicitor  in 
the  suit,  and  ostensibly  employed  by  the 
next  friend,  turns  out  to  be  his  father,  and 
it  appears  that  Mr.  Sydney  Mayhew  is  either 
resi(Ung  with  him,  or,  at  all  events,  has 
the  same  address,  and  was  his  father's 
articled  clerk,  if  he  is  not  so  now.  At  all 
events,  we  have  this :  that  he  is  an  entire 
stranger  to  the  defendants,  and  for  all  that 
appears,  to  the  plaintiffs ;  and  the  defendants, 
or  one  of  them  swears,  that  the  suit  was  con- 
trary to  their  wishes.  That  the  bill  was 
filed  without  any  commtmication  with  the 
plaintiffs,  considering  their  youth,  may  be 
right  enough;  but  in  such  a  state  of  cir- 
cumstances the  least  the  Court  expects  is, 
that  some  explanation  should  be  given  on 
the  part  of  the  next  friend.  But  how  stands 
the  case?  There  are  these  circumstances, 
which  I  must  take  to  be  true,  because  they 
are  not  contradicted;  indeed,  nothing  what- 
ever is  stated  as  to  the  motive  for  filing  the 
biU, — no  affidavit  made,  and  no  explanation 
whatever  given  on  the  subject    It  is  there- 


fore a  case  of  grave  suspicion  that  it  is  not 
a  suit  for  the  benefit  of  the  infants.  Soli- 
citors, as  a  body,  stand  as  high  in  character 
as  any  other  profession,  but,  of  necessity, 
their  pecuniary  interest  is  all  one  way,  and 
cases  may,  and  ofrien  do,  occur  in  whidi  their 
duty  and  their  interest  conflict;  and  in  a 
case  of  such  suspicious  circumstances  as  the 
present,  I  should  expect  some  explanation, 
but  none  has  been  given.  It  may  be  that 
Mr.  Sydney  Mayhew  employed  his  father 
ab  initio;  but  it  may  also  be  that  his 
father  suggested  the  institution  of  the  suit; 
an  inference,  therefore,  is  left  to  be  drawn 
from  this  intentional  silence.  I  will  not  at 
once  infer  that  Mr.  Sydney  Mayhew  is  an 
improper  person  to  be  next  friend,  or  that  the 
suit  is  an  improper  suit ;  but  what  I  shall  do 
is,  to  direct  an  inquiry  whether  it  is  for  the 
benefit  of  the  infants  that  such  a  suit  as  this, 
or  any  suit,  shall  be  instituted ;  and  if  it 
is  beneficial,  then  whether  Mr.  Sydney  May- 
hew shall  be  continued  as  next  friend;  and, 
if  not,  that  some  other  proper  person  be 
appointed  in  his  stead ;  and  in  the  mean 
time,  that  all  proceedings  in  this  suit  be 
stayed. 


F^b'  21      I      ^  willway's  tbust. 

Petition — Practice — Eeservation  of  Mine- 
rals—25  ^  26  Vict,  c.  108.  8.  2. 

Under  25  <fc  26  VicL  c  108.  s.2.the  CouH 
will  make  an  order  ("  on  petition  J  authorizing 
the  sale  of  land  with  a  reservation  of  the 
minerals,  or  of  the  minerals  apart  from  the 
land,  in  general  terms  without  reference  to 
any  particular  sale. 

By  an  indenture  of  settlement,  dated  the 
30th  of  May  1843,  made  in  contemplation 
of  the  marriage  which  was  afterwards  so- 
lemnized between  John  Willway  and  Hester 
Antrobus,  certain  lands  and  hereditaments 
were  vested  in  trustees,  with  the  ordinary 
powers  to  sell  or  grant  building  leases. 
The  settlement  contained  no  provision  for- 
bidding the  disposition  of  the  lands  therein 
comprised  with  an  exception  or  reservation 
of  any  minerals. 

A  petition  was  now  presented  by  tiie 
trustees  and    cestuis  que  trust  under  the 
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aboYe-mentioned  settlement,  under  25  k  26 
Yict  c.  108.  8.  2,  containing  a  statement 
(supported  by  affidavit)  that  the  lands  and 
hereditaments  then  subject  to  the  trusts  of 
the  settlement  were  suitable  for  sale  in 
numerous  lots  for  building,  and  contained 
mines  minerals  and  coal,  the  reservation 
of  which  out  of  the  grants  of  the  said  lands 
would  not  lessen  the  value  of  the  said  hmds 
for  building  purposes,  but  would  by  the 
separate  sale  of  such  mines  mineraU  and 
coal  be  of  great  profit  to  the  person  bene- 
ficially entitled. 

The  petition  prayed  that  the  trustees,  or 
the  survivor  of  them,  or  other  the  trustees 
or  trustee  for  the  time  being  of  the  said 
indenture,  might  be  at  liberty  to  exerdse 
all  or  any  of  the  trusts  powers  and  autho- 
rities of  the  said  indenture  so  as  to  dispose 
of  the  land  and  hereditaments  then  held 
under  and  subject  to  the  trusts  of  the  said 
indenture,  with  an  exception  or  reservation 
of  the  coals  mines  and  minerals  in  and 
under  Uie  same,  and  with  or  without  rights 
and  powers  o^  or  incidental  to,  the  work- 
ing, getting  or  canying  away  of  such  coals 
mines  and  minerals,  and  so  as  to  dispose 
of  the  coals  mines  and  minerals,  with  or 
without  such  rights  or  powers,  separately 
from  the  land,  and  in  either  case  without 
(M^judice  to  any  future  exercise  of  the  said 
trusts  powers  and  authorities  with  respect 
to  the  excepted  coals  mines  and  minerals 
or  (as  the  case  might  be)  the  undisposed-of 
land,  and  that  the  sanction  of  the  Court 
might  be  given  to  such  disposition. 

Mr,  Fry  appeared  for  the  petitioners. 

Wood,  Y.C.  made  an  order  according  to 
the  prayer  of  the  petition. 


J         -IK  >  WBIOHT  V.  WILKIN. 

Orders  of  March,  \mO— Printed  BiU 
appended  to  Anstoer, 

A  hiU  hemg  dismissed  toith  costs,  a  new 
hill  was  JUedy  neither  seeking  discovery  nor 
an  answer;  but  a  voluntary  answer  was  put 
M,  alleging  that  the  new  bill  was  the  same 
in  subkance  as  the  original  bill,  and  as 
endenee  thereof  a  print  of  such  original  bill 
was  appended  to  the  answer.  On  a  motion 
being  made  to  take  such  answer  off  the  file 


for  irregularity,  as  being  a  schedule  of 
documents  within  the  terms  of  the  Orders 
of  March,  1860, — Held,  that  the  case  was 
neither  within  the  language  nor  the  spirit  of 
the  Orders,  <md  the  motion  was  refused  with 
costs. 

This  was  a  motion  to  take  an  answer 
and  the  schedule  to  it  off  the  file  on  the 
ground  of  irregularity.  A  suit  was  in- 
stituted to  set  aside  a  will  whereby  the 
testatrix,  Miss  Mann,  had  left  large  real 
estate  to  the  defendant,  her  solicitor,  the 
ground  of  the  bill  being  that  undue  influ* 
ence  had  been  used.  That  bill  was  dis- 
missed for  want  of  equity,  but  liberty  was 
given  to  the  plaintiff  to  ^e  another  bill,  on 
tiie  footing  tiiat  the  will  was  valid  at  law, 
and  without  prejudice  to  any  equity  the 
plaintiff  might  have.  The  present  biU  was 
then  filed,  seeking  relief  on  the  same  ground 
as  the  former  bill,  but  asking  neither  dis- 
covery nor  answer.  The  defendant,  how- 
ever, put  in  a  voluntary  answer  alleging 
that  this  bill  was,  in  substance,  if  not 
ipsissimis  verbis,  the  same  as  the  former 
bill ;  and,  in  order  to  substantiate  that  alle- 
gation, he  appended  a  print  of  the  former 
bill  as  a  ^pwct  of  the  schedule,  or  as  the 
schedule  to  such  answer,  craving  leave  to 
refer  to  it  in  the  usual  way.  ThiB  motion 
was  then  made. 

Mr,  T.  H.  2Vrr<f//.— The  appending  of 
this  printed  bill  to  the  schedule  of  the 
defendant's  answer  is  in  direct  contraven- 
tion to  the  Orders  of  March,  1860,  vis., 
the  2nd,  3rd,  6th  and  10th  Orders.  Such 
print  is,  in  fact,  a  document  within  the 
terms  of  the  Orders,  and  if  such  a  practice 
was  suffered  to  be  introduced,  it  would  be 
a  gross  abuse  of  the  rules  of  the  Court, 
besides  leading  to  a  very  great  increase  of 
expense.  So  far  as  this  print  is  con- 
cerned, being  on  the  file  of  the  Court,  it 
is  in  fekct  on  the  Record;  and,  therefore, 
on  that  ground  alone,  it  is  quite  unnecessary 
to  do  more  than  to  refer  to  it.  Besides 
this,  the  defendiwt  had  copies  of  this  very 
bill  in  his  possession,  which  might  be  used 
for  all  purposes  witiiout  appending  it  as 
he  has  done.  The  Becord  and  Writ  Clerk 
(Mr.  Murray)  was  of  opinion  that  the 
proceeding  was  irregular,  and  had  warned 
the  defBndiwt  that  if  he  filed  the  answer 
and  schedule  it  would  be  at  his  peril 


Digitized  by 


Google 


338 


COURTS  OF  CHANCERY: 


[N.S. 


'  Mr.  BaUy  and  Mr,  C,  Hall  appeared 
for  the  defendant,  but  were  not  called 
upon. 

Knn>ER8LBT,  V.C. — I  am  of  opinion 
that  this  motion  is  altogether  misconceived. 
One  thing  is  clear,  that  had  it  not  been  for 
this  Order,  (1)  the  defendiwt  would  have  had 
to  print  both  his  answer  and  the  schedule ; 
and  it  is  contended,  in  support  of  this  mo- 
tion, that  the  Order  precludes  such  printing. 
The  question  therefore  is,  whether  this  is 
such  a  schedule  as  the  Orders  prescribe 
shall  not  be  printed.  The  second  of  these 
Orders  refers  to  the  exception  of  a  schedule 
of  accoimts  and  documents ;  and  the  ques- 
tion, therefore,  on  this  motion,  resolves  itself 
simply  into  this:  whether  this  schedule, 
containing  the  whole  print  of  this  original 
bill,  is  a  schedule  of  accounts  and  docu- 
ments ?  It  is  certainly  not  a  schedule  of 
accounts.  Is  it  then  a  schedule  of  docu- 
ments 1  The  purpose  and  object  of  these 
Orders  were,  that  inasmuch  as  upon  com- 
mon questions  of  administration  Uie  defen- 
dant was  called  upon  to  set  forth  accounts, 
documents,  &c,,  it  is  now  made  unnecessary 
to  have  those  printed  with  the  answer : 
it  is  sufficient  that  there  should  be  the 
common  office  copies.  But  this  case  is 
nothing  of  the  kind;  it  is  not  a  case  coming 
within  the  language,  and  certainly  not 
within  the  intention,  of  the  Orders.  The 
contention  of  the  defendant  is  that,  in 
point  of  fiEu^t,  this  present  bill  is  the  same 
in  substance  as  the  bill  originally  filed;  and 
for  the  purpose  of  shewing  that  it  is  so, 
he  appends  that  original  bill  to  his  answer, 
instead  of  inserting  it  in  the  body  of  it;  and 
in  order,  no  doubt,  to  save  expense,  and 
for  greater  convenience,  it  was  made  a  part 
of  Uie  schedule  in  the  printed  form,  and 
not  as  a  schedule  of  documents,  but  in  &ct 
as  a  part  of  the  defence.  This  case,  there- 
fore, is  not  a  case  contemplated  by  the 
Orders,  and  there  is  no  irregularity  in  what 
has  been  done.  The  motion,  therefore, 
must  be  refused,  with  costs. 


(1)  i. «.  The  exception  m  to  schedules  contained 
in  the  2nd  Order. 


Wood,  V.C.   )  aLADSTONX  v,  the  otto- 
Feb.  26,  27.  j  man  bank. 

Demurrer  —  Jurisdiction  —  Rights  of 
Foreign  Sovereign — Inconsistent  Grants. 

By  a  concession  from  the  Turkish  Oovem- 
menl  certain  persons  were  authorized  to  form 
a  hanky  to  he  called  the  Bank  of  Turkey  ^ 
with  the  sole  privilege  of  issuing  paper-money 
and  hank-notes  in  Turkey,  ^wrtly  after- 
wards^ and  hefore  the  Bank  of  Turkey  had 
commenced  business^  the  Turkish  Ghvem- 
ment  granted  a  similar  concession  to  the 
directors  of  the  Ottoman  Bank.  A  hill  was 
filed  hy  the  Bank  of  Turkey  against  the 
Ottoman  Bank  and  the  Sultan^  seeking  a 
declaration  of  the  rights  of  the  Bank  of 
Turkey^  and  an  it^'unction  to  restrain  the 
Ottoman  Bank  from  issuing  paper-money  or 
hank-notes  in  Turkey: — Held,  on  demurrer^ 
that  the  Court  has  no  jurisdiction  to  inter- 
fere with  the  acts  of  a  foreign  Sovereign^  who^ 
having  entered  into  a  contract  with  British 
subfectSy  makes  a  grant  in  derogation  of  thai 
contract^  nor  to  restrain  British  subjects  from 
doing  in  a  foreign  country  whatever  they  are 
authorized  to  do  hy  the  sovereign  power  there. 

In  1858  William  Gladstone  and  others, 
the  plaintiffs  in  this  suit,  took  up  a  scheme 
for  tile  formation  of  a  joint-stock  company 
for  carrying  on  banking  operations  in  the 
dominions  of  the  Sultan,  under  the  name  of 
The  Bank  of  Turkey.  It  was  an  essential 
stipulation  in  such  scheme  that  the  Turkish 
Government  shotdd  grant  to  the  projected 
company  the  exclusive  privilege  of  issuing 
bank-notes  throughout  the  Sultan's  domin- 
ions; and  it  was  arranged  that  it  should 
be  made  a  condition  precedent  to  the  com- 
pany's commencing  business  that  the  whole 
of  the  kaimes,  or  paper-money,  which  had 
been  issued  by  or  in  tiie  name  of  the  Sultan 
should  be  withdrawn  from  circulation,  and 
that  no  further  issue  of  paper-money  should 
be  made  by  or  in  the  name  of  the  Sultan. 

A  statement  of  the  above-mentioned 
scheme  was  submitted  to  and  approved  by 
the  Turkish  Government;  and  on  the  18th 
of  May  1858  the  Sultan  gave  his  royal 
assent  to  a  concession,  which  provided, 
amongst  other  things  (Art  3)  that  the 
duration  of  the  concession  should  be  for 
thirty  years;  (Art.  11)  that  The  Bank  of 
Turkey  should  have  the  exclusive  privilege 


Digitized  by 


Google 


VouS2.] 


MICHAELMAS  1863  to  MICHAELMAS  1863. 


SS9 


of  isBoiiig  bank-noteB,  paymble  on  demand, 
which  should  be  a  Ic^  tender  in  those 
parts  of  the  empire  of  the  Snltan  where 
there  were  branch  banks;  (Art  12)  that 
the  Qovemment  should  not  issue  any  de- 
scription of  pi^>er-mone7,  nor  acconi  or 
permit  the  exercise  of  any  similar  piiyil^e  in 
the  empire  to  any  person  or  company  during 
the  existence  of  the  concession  to  the  bank. 

The  concession  was  delivered  over  to  and 
adopted  by  the  plaintiflEs  on  the  15th  of 
February  1859,  and  The  Bank  of  Turkey 
was  started  by  the  plaintiffs  to  carry  out 
this  concession.  The  bank  never  actually 
commenced  op^atious;  but  the  Bill  stated 
that  the  plainti£&  and  other  persons  con- 
tinued to  be  shareholders  in  it 

The  Turkish  Qovemment  not  only  neg- 
lected to  withdraw  their  kaimesy  but  pro- 
ceeded to  issue  a  further  amount  of  paper- 
money.  Under  these  circumstances,  the 
directors  of  The  Ottoman  Bank  (a  joint-stock 
bankingcompany)concerteda8chemeforsup- 
pknting  The  Bank  of  Turkey,  and  the  Turk- 
ish Government  granted  to  them  a  conces- 
mxm  similar  to  that  granted  to  The  Bank  of 
Turkey,  together  with  the  sole  and  exclu- 
sive privilege  of  issuing  paper-money  and 
bank-notes,  which  were  to  be  a  legal  tender 
within  the  Turkish  dominions. 

This  Bill  was  thereupon  filed,  by  Wil- 
liam Ghidstone  and  others,  on  behalf  of 
themselves  and  all  other  persons  interested 
in  the  concession  of  the  15th  of  February 
1859,  or  as  shareholders  in  The  Bank  of 
Turkey,  and  The  Bank  of  Turkey,  against 
The  Ottoman  Bank,  the  directors  of  The 
Ottcmian  Bank,  and  His  Imperial  Majesty 
the  Sultan.  The  d4th  paragraph  of  the  Bill 
was  as  follows : 

"The  plaintifiGs  have  lately  discovered, 
as  the  £ftct  is,  that  the  defendants.  The 
Ottoman  Bank,  a  joint -stock  banking 
company,  incorporated  by  charter,  and  who 
carry  on  business  in  Bank  Buildings,  in  the 
dty  of  London,  have  recently  concerted  a 
scheme  for  supplanting  The  Bank  of  Turkey, 
and  obtaining  for  their  own  use  the  sole 
privilege  of  issuing  notes  or  paper-money 
within  the  Turkish  dominions,  and  of  de- 
priving the  plaintiffs  and  the  shareholders 
in  Hie  Bank  of  Turkey  of  the  benefit  of  the 
concession  granted  tothemas  aforesaid ;  and 
with  that  view  The  Ottoman  Bank  and  the 
directors  thereof  have  applied  to  the  Turk- 


ish Oovemment  for  a  concession,  to  enable 
them,  in  conjunction  with  other  persons, 
whose  names  are  unknown  to  the  plaintiffs, 
to  establish  a  company  for  the  purpose  of 
carrying  on  banking  business  at  Constanti- 
nople and  in  London:  which  company  is 
intended  to  be  formed  with  a  joint-stock 
capital  of  2,700,000^,  in  135,000  shares, 
under  the  style  of  '  Tlie  Imperial  Bank  of 
Turkey';  and  the  Turkish  Qovemment  has, 
at  the  instance  of  The  Ottoman  Bank,  agreed 
to  grant  to  them  a  concession  for  the  pur- 
pose, together  with  the  sole  and  exclusive 
privilege  of  issuing  paper-money  and  bank- 
notes, which  are  to  be  a  legal  tender  within 
the  Turkish  dominions ;  and  a  concession, 
with  such  sole  and  exclusive  privil^e  as 
aforesaid,  has  been  ahready  granted  by  the 
Qovemment" 

The  Bill  also  alleged  that  the  concession 
of  the  15th  of  Febmary  1859  was  still  in 
existence,  and  conferred  rights  of  great 
value,  which  were  vested  in  the  plaintiffs; 
and  that  The  Ottoman  Bank  had  notice  of 
this  concession,  and  of  the  rights  of  the 
plaintiffs  thereunder. 

The  Bill  prayed  that  it  might  be  declared 
that  so  long  as  the  concession  of  the 
15th  of  February  1859  was  in  existence, 
The  Bank  of  Turkey  was  entitled  to  tiie 
exclusive  privilege  of  issuing  bank-notes  or 
paper-money  in  the  empire  of  the  Sultan, 
and  that  the  concession  to  The  Ottoman 
Bank  was  inoperative  as  against  the  plain- 
tiffs ;  and  that  the  defendants,  The  Ottoman 
Bank,  and  their  directors,  servants  and 
agents,  might  be  restrained  by  the  order  and 
injunction  of  the  Court  from  issuing  or  caus- 
ing to  be  issued  any  bank-notes  or  paper- 
money  for  circulation  within  the  empire  of 
the  Sultan  during  the  existence  of  the  said 
concession  of  the  15th  of  February  1859, 
and  from  doing  or  causing  to  be  done  either 
alone  or  in  conjunction  with  any  other 
person  or  persons,  any  act,  deed,  matter 
or  thing,  whereby  or  by  reason  or  means 
whereof  The  Bank  of  Turkey  or  the  plaintiffs 
and  other  persons  entitled  to  the  benefit  of 
the  said  concession  of  the  15th  of  February 
1859,  might  be  prevented  or  hindered  from 
having  the  full  benefit  thereof,  and  of  the 
said  exclusive  privilege  thereby  granted. 

To  this  Bill  The  Ottoman  Bank  and  the 
directors  put  in  separate  demurrers  for  want 
of  equity. 
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air  H.  Caims  {Mr.  Wichens  with  him), 
for  the  demurrer  of  The  Ottoman  Bank, 
contended  that  the  Court  had  no  jurisdic- 
tion, as  one  of  the  parties  to  the  contract 
was  a  foreign  Sovereign,  who  was  not  and 
never  had  been  within  the  jurisdiction  of 
the  Court;  that  the  phuntifis  were  not 
entitled  to  prevent  other  persons  from  car- 
rying out  that  which  they  had  confessed 
themselves  unable  to  perform;  that  the 
plaintifis  could  only  proceed  against  The 
Ottoman  Bank  through  the  Sultan,  as  there 
was  no  privity  between  the  plaintiflSs  and 
The  Ottoman  Bank ;  that  the  subject-matter 
of  the  suit  was  a  matter  inter  regalia,  being 
the  JM8  manetas  of  a  foreign  Sovereign  in 
his  own  dominions;  that  the  plainti£&,  even 
if  he  was  here,  could  not  proceed  against 
him  to  determine  his  rights  in  that  respect 
in  this  Court 

The  Solicitor  General  and  Mr,  Oiffard 
{Mr,  Wickens  with  them),  for  the  directors, 
submitted  that  the  subject-matter  was  en- 
tirely a  matter  of  state  polity,  and  must  be 
governed  by  the  laws  of  Turkey ;  that  this 
Court  would  not  interfere  unless  the  whole 
subject-matter  of  the  suit  was  within  its 
jurisdiction;  that  the  plaintiffs,  in  fact, 
asked  the  Court,  having  no  jurisdiction  over 
the  subject-matter  of  the  suit,  to  lay  hold 
upon  persons  in  this  country  to  restrain 
them  from  doing  that  in  Turkey  which  they 
were  authorized  to  do  by  the  Turkish  Go- 
vernment :  and  on  these  points  they  cited — 
The  Duke  of  Brunewick  v.  the  King  of 

Hanover,  6  Beav.  1 ;  s.  c  13  Law  J. 

Rep.  (n.8.)  Chanc.  107. 
The  Emperor  of  Austria  v.  Day,  2  Qiffl 
•  628,  678 ;  S.C.  30  Law  J.  Rep.  (n.s.) 

Chanc.  690. 
Mr.  Holt  and  Mr.  Druee,  in  support  of 
the  Bill,  contended  that  the  grant  of  a 
similar  concession  to  other  parties  did  not 
annul  the  first  concession,  and  that,  until 
annulled,  it  must  be  held  binding;  that 
the  Court  had  jurisdiction  to  restrain  the 
breach  of  negative  covenants,  even  though 
there  might  be  no  jurisdiction  to  compel 
specific  performance  of  the  affirmative 
covenants :  on  this  point  they  cited — 
Lumley  V.  Wagner,  1  De  Qex,  M.  A  G. 

604 ;  8.  c.  5  De  Gez  A  Sm.  485 ; 

21  Law  J.  Rep.  (n.s.)  Chanc.  89a 
Memageries  ImpMaUa  v.    Barnes,    11 

W.  R.  322. 


Wood,  V.C.  (without  calling  for  a  reply). 
— ^I  confess  I  cannot  entwtain  any  doubt 
upon  this  Bill  I  think  it  is  quite  clear 
that  an  engagement  such  as  this,  entered 
into  with  a  foreign  Government,  upon  which 
alone  the  plainti£&'  rights  stand,  is  not  an 
engagement  to  which  this  Court  can  give 
any  effect,  or  against  the  breach  of  which 
it  can  give  any  reliefl  From  beginning  to 
end  the  Bill  states,  no  doubt  consistently 
with  the  fiftct,  that  this  grant  upon  which 
they  stand  is  the  act  of  a  foreign  Govern- 
ment; a  foreign  Government  has  entered 
into  a  concession  which  alone  has  given  to 
the  plaintiffs  the  ri^ts  which  they  now 
claim. 

The  case  raised  by  the  Bill  is  this,  that 
this  Court,  acting  upon  that  jurisdiction 
which  it  always  exercises  over  contracts, 
and  which  authorizes  the  Court  to  say,  tiiat 
one  individual  having  contracted  with 
another  shall  not  do  anything  in  deroga- 
tion of  that  contract,  is  to  say,  that  a 
third  person,  with  knowledge  of  the  con- 
tract between  the  two,  shall  not  assist  the 
second  to  defeat  his  own  engagements; 
upon  those  principles  the  Court  is  now 
asked  to  act,  where  the  engagement  is  with 
the  sovereign  power  of  a  foreign  countiy. 
Unless  the  Court  is  prepared  to  hold  that 
this  is  a  contract  whidi  can  be  enforced 
by  this  Court  the  Bill  must  fful,  inasmuch 
as  all  the  rights  of  the  pLuntiffo  stand 
upon  the  contract :  and  it  seems  to  me 
that  it  is  quite  impossible,  where  a 
Sovereign  chooses  to  act  in  derogation  of 
rights  granted  by  his  first  sovereign  act^ 
that  I  can  interfere  to  prevent  the  deroga- 
tion of  those  rights;  and  if  I  cannot  interfere 
with  the  principal,  how  can  I  interfere  with 
the  accessory,  namely,  the  person  endea- 
vouring to  defeat  ^e  right  which  the 
sovereign  power  has  granted  by  the  fiisl 
concession  f  Now,  that  this  grant  is  a  grant 
operating  through  the  medium  of  the  sove- 
reign power,  and  for  sovereign  and  state 
purposes,  there  can  be  no  question.  An 
attempt  was  made  in  the  argument  to  draw 
a  distinction  between  the  act  of  a  Sovereign 
in  his  legislative  capacity  and  as  an  indi- 
vidual doing  som^Mng  for  his  own  benefit. 
The  act  of  what  is  called  the  legislature, 
where  the  legislature  exists  in  any  sense  of 
the  term,  IniKis  the  genoral  interests  of  the 
country.    Hie  hfA  that  the  Sovereign  has 
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the  control  of  the  money  cnirent  in  his 
kingdom  only  amounts  to  this,  that  it  is 
for  the  benefit  of  the  country  that  the  right 
of  ascertaining  what  shall  be  the  current 
coin  of  the  country  should  be  vested  in  the 
Sovereign ;  but  this,  like  every  other  right 
which  he  holds  qud^  Sovereign,  must  be 
exercised  for  the  benefit  of  the  commnnity, 
not  for  the  private  b^iefit  of  the  Sovereign, 
of  which  this  Court  can  take  cognizance. 
Here  is  simply  a  grant  of  a  right  by  the 
Sovereign  that  the  plaintifiB  shall  have 
the  aoie  right  of  issuing  notes,  as  part  of 
the  current  coin  of  his  realm,  during  a 
certain  number  of  years.  That  is,  in  &ct, 
the  foundation  of  the  Bill;  because  the 
plaintiflFB  stand  upon  the  grant,  as  being  a 
grant  of  a  right  emanating  from  the  sove- 
reign authority. 

Now,  what  is  the  breach  that  is  allegedl 
In  the  34th  paragraph  of  the  Bill  it  is 
stated  that  the  concession  to  The  Ottoman 
Bank  had  been  already  granted,  and  that 
this  concession  confmed  the  same  privi- 
leges as  were  conferred  by  the  grant  to  the 
jdiaintiffis.  I  do  not  think  it  is  necessaiy 
to  inquire  whether  the  first  grant  has  been 
annulled  or  not.  A  second  grant,  incon- 
sistent with  the  first,  has  been  made  by  the 
same  sovereign  power.  Now,  suppose  there 
was  an  Act  of  Parliament  granting  to  the 
Bank  of  England  the  right  of  issuing 
bank-notes  which  should  be  a  legal  tender 
throughout  the  country,  and  suppose  an- 
other Act  of  Parliament  was  passed  which 
granted  the  same  privilege  to  some  other 
company,  this  Court  could  not  possibly 
interfere  if  such  a  case  ever  occurred  in 
En^and.  It  has  been  argued,  by  the  plain- 
tifib,  that  this  demurrer  must  be  overruled, 
unless  persons  are  to  be  protected  in 
breaking  the  law  when  they  do  so  with  the 
assistance  of  foreign  authority  and  under 
the  grant  of  a  foreign  Sovereign;  but  per- 
sons who  depend  upon  the  grant  of  a  foreign 
Sovereign  cannot  obtain  the  aid  of  this 
Court  against  the  act  of  that  foreign  Sove- 
reign because  a  grant  is  made  by  him 
that  is  inconsistent  with  the  first  grant; 
for  the  act  of  a  foreign  Sovereign  over- 
rides everything.  When  I  read  Uie  34th 
paragraph  of  the  Bill  which  first  speaks  of 
the  impropriety  of  the  defendants  (I  do  not 
can  it  fraud),  in  applying  to  the  Turkish 
Government  for  a  concession,  I  was  reminded 


of  those  cases  in  which  the  Court  has  been 
asked  to  restrain  persons  from  applying  for 
an  Act  of  Parliament  which  was  contrary 
and  inconsistent  with  some  right  vested  in 
the  plaintifiis.  But  the  Court  cannot  inter- 
fere to  prevent  persons  from  applying  to 
the  legislature,  the  sovereign  power,  to 
grant  anything  whatsoever,  and  cannot  pre- 
vent their  applying  for  a  power  similar 
to  that  which  has  been  ahready  granted  to 
others.  I  could  not  have  restrained  these 
defendants,  in  the  first  instance,  before 
the  grant  was  made  from  applying  to  the 
Sultan  of  Turkey,  any  more  than  I  could 
restrain  them  frt)m  applying  to  our  own 
l^;islature  for  an  Act  of  Parliament;  nor 
when  the  grant  is  made  can  I  interfere 
to  prevent  them  itom  using  a  second  grant 
made  by  the  same  sovereign  authority.  I 
cannot  conceive  where  applications  of  this 
description  would  end  £f  they  were  once 
acceded  to.  Take,  for  instance,  grants  for 
railroads,  because  the  principle  does  not 
depend  upon  this  power  of  directing  the 
currency,  this/iM  monetoe,  being  the  peculiar 
right  of  the  Sovereign;  but  whatever  else 
is  within  the  right  of  the  Sovereign  would 
come  within  the  same  principle.  Suppose 
the  legislature  of  France  or  Belgium  had 
made  two  inconsistent  enactments  —  had 
granted  the  right  to  make  a  railway  from 
one  foreign  port  to  another,  to  an  English 
railway  company,  and  had  afterwards  granted 
a  right  to  a  second  English  railway  com- 
pany to  make  the  same  railway,  how  could 
I  restrain  that  second  English  company 
from  constructing  the  railway?  I  might 
go  much  farther  and  take  the  case  of  a 
country  like  Turkey,  or  any  other  sove- 
reign power  which  might  choose  to  give  to 
English  merchants  in  general  the  sole  right 
of  trading  to  any  port  in  their  dominions; 
could  the  Attorney  General  of  this  country 
proceed  against  some  Italian  or  Frenchman 
residing  in  this  country,  over  whom  the 
Court  would  have  jurifldiction,  to  prevent 
his  sending  a  ship  to  that  country?  It 
seems  to  me  it  is  impossible  to  hold  that 
this  Court  has  jurisdiction  to  interfere  with 
any  step  whid^  the  Ottoman  Government 
might  take,  according  to  its  own  sole  will 
and  discretion.  Therefore,  I  am  bound  to 
allow  the  demurrers. 
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Wood,  V.C. 
March  4. 


'■} 


THE  EARL  OF  SUFFOLK  V. 
LEWIS. 


Demurrer — Defence  Act,  1860 — Interest 
on  Compensation  for  Lands  require^  to  he 
kept  free  from  Buildings, 

Under  the  Defence  Acty  1860,  certain 
lands  were  taken  absolutely  by  the  Secretary 
of  State  for  War^  and  other  lands  were 
required  to  hekept  free  from  buildings.  The 
amount  of  compensation  for  both  dasses  of 
land  was  agreed  upon;  and  the  plaintiffs^ 
by  their  BiU,  claimed  interest  at  51,  per  cent, 
on  the  ammmt  paid  as  compensation  for  the 
lands  required  to  behept  free  from  buildings 
from  the  date  of  the  agreement  to  the  time  of 
payment: — Held,  on  demurrer^  that  the  com- 
pensation  paid  for  lands  required  to  be  kept 
dear  of  buildings  was  only  a  payment  for 
damage^  and  did  not  r^irry  interest. 

The  Bill  in  this  case  was  filed,  by  the 
personal  representatives  of  the  late  Lord 
Sherborne,  against  Sir  G.  C.  Lewis,  the 
Secretary  of  State  for  War.  Under  the 
provisions  of  the  Defence  Act,  1860  (23  A 
24  Vict  c.  112),  the  Secretary  for  War 
required  absolutely  a  portion  of  certain 
lands,  of  which  Lord  Sherborne  was  then 
tenant  for  life,  and  that  the  rest  of  such 
lands  should  be  kept  free  from  buildings 
and  other  obstructions,  and  two  notices 
were  served  upon  Lord  Sherborne  ac- 
cordingly. The  first  of  such  notices  was 
dated  the  31st  of  December  1860,  and 
to  this  was  annexed  a  schedule,  in  which 
the  lands  required  to  be  taken  absolutely 
were  described.  The  second  notice  was 
dated  the  2l8t  of  June  1861,  and  to  this 
was  annexed  a  schedule,  in  which  the  lauds 
required  to  be  kept  fi^e  from  buUdings 
and  other  obstructions  were  described. 

By  an  agreement  dated  the  6th  of 
August  1861  it  was  agreed  between  Lord 
Sherborne  and  the  Secretary  for  War, 
that  10,000/.  should  be  accepted  as  com- 
pensation in  full  for  such  lands  and  damage : 
of  this  sum  3,500/.  was  the  compensation 
for  the  lands  which  were  required  to  be 
kept  free  from  buildings. 

By  section  31.  of  the  Defence  Act,  1860, 
it  was  enacted,  that  it  should  be  lawful  for 
the  Secretary  of  State,  at  any  time  after 
the  expiration  of  fourteen  days  from  the 


service  of  such  notice  as  aforesaid  in  rela- 
tion to  any  lands  required  to  be  taken  by 
him,  to  enter  upon  and  take  possession  o^ 
and  hold  such  lands  or  any  of  them,  and 
to  cause  to  be  executed  thereon  all  such 
works  as  such  Secretary  of  State  might 
think  fit 

Section  32.  was  as  follows :  "  Provided 
also,  that  in  case  possession  be  taken  of  any 
lands  before  payment  of  the  compensation  for 
the  same,  interest  shall  be  payable  upon  the 
amount  of  such  compensation  until  payment 
thereof  after  the  rate  of  51,  per  cent,  per  an- 
num from  the  time  of  taking  possession  as 
aforesaid,  and  such  interest  shall  go  and  be 
applied  as  the  income  of  the  lands  would 
have  gone  and  been  applied  if  possession 
had  not  been  so  taken.'' 

Under  these  circumstances,  a  question 
arose  whether  interest  was  payable  by  the 
Secretary  for  War  upon  the  compensation 
for  the  lands  which  were  required  "  to  be 
kept  fi^e  from  buildings.'' 

On  the  7th  of  May  1862  the  Secretary 
for  War  paid  into  the  Bank  of  England 
3,500/1,  without  interest,  but  with  the  addi- 
tional sum  of  30/.  as  an  equivalent  for  the 
expenses  (under  the  20th  and  21st  sections 
of  the  act). 

The  1st,  7th,  10th,  11th,  20th,  21st,  24th, 
30th,  31st,  32nd  and  34th  sections  of  the 
Defence  Act,  1860,  were  set  out  in  the 
Bill 

Lord  Sherborne  died  in  October  1862, 
and  the  plaintifis,  his  personal  representa- 
tives, prayed  that  it  might  be  declared  that 
the  defendant,  the  Secretary  for  War,  ought 
to  pay  to  the  plaintiffs  interest  upon  the 
compensation  monies  of  3,500/L,  from  the 
6th  day  of  August  1861,  the  date  of  his 
assent  to  the  said  agreement,  up  to  the  7th 
day  of  May  1862,  when  such  siun  of  3,500/. 
was  paid  into  the  Bank  of  England,  and 
that  such  interest  should  be  computed  at 
the  rate  of  5/.  per  cent,  and  that  the  de- 
fendant might  be  ordered  to  pay  the  said 
interest 

To  this  Bill  the  defendant  demurred  fw 
want  of  equity. 

The  Solicitor  General  and  Mr,  Widens^ 
in  support  of  the  demurrer,  contended  that 
the  question  could  only  be  decided  by  refer- 
ence to  the  act  In  the  act  a  distinction 
was  made  between  the  case  of  lands  abso- 
lutely taken  and  lands  required  to  be  kept 
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dear  of  bmldings.  In  the  one  case  there 
was  a  provision  for  the  payment  of  interest, 
in  the  other  there  was  no  such  provision. 
Interest  was  not  payable,  except  in  accord- 
ance with  usage  or  under  a  special  contract 
On  this  point  they  cited — 

Pagt  V.  Newman,  9  B.  A  C.  378. 
Fogler  V.  WesUm,  6  Bing.  709. 
Sir  H.  Cairtu  and  Mr,  Kay,  in  support 
of  the  Bill — The  purchaser  was  in  posses- 
sion from  the  time  of  his  notice,  and, 
aocording  to  the  ordinary  rule  of  vendor 
and  purchaser,  must  pay  interest  from  the 
time  when  he  took  possession.  On  this 
point  they  cited — 

I%e  Attorney  General  v.  Chriitchurck, 
13  Sim.  214;  s.c.   12  Law  J.  Eep. 
(n.s.)  Chanc.  28. 
Regents  Canal  Company  v.  Ware,  23 
Beav.  575;  s.c.  26  Law  J.  Rep.  (n.s.) 
Ghana  566. 
Hie  act  had  not  deprived  the  parties  of 
their  ri^ts  by  express  provision,  and  could 
not  do  so  by  impUcation. 

Wood,  Y.C.  said  that  the  statute  made 
a  distinction  between  the  two  cases.  Where 
hmds  were  required  absolutely,  the  32nd  sec- 
tion provided  for  the  payment  of  the  interest 
on  the  purchase-money  from  the  time  posses- 
sion was  taken  until  the  purchase-money 
should  be  paid.  The  statute  contained  no 
such  provision  with  regard  to  the  compensa- 
tion for  lands  required  to  be  kept  free  from 
buildings.  No  possession  of  such  lands 
was  in  fcict  taken.  To  argue  that  because 
the  Secretaiy  of  State  gained  a  negative 
right  as  to  these  lands  from  the  date  of 
the  notice,  therefore  he  was  in  possession, 
was  to  coiifhse  the  possession  of  property 
with  the  possession  of  a  right  to  commit  an 
injury  on  that  property.  The  plainti£&  re- 
mained in  actusd  possession  of  the  land,  and 
received  the  rents  and  profits;  the  case, 
therefore,  must  follow  the  ordinary  rule 
that  there  is  no  interest  unless  there  is  a 
contract  for  interest.  The  demurrer  must  be 
allowed. 


Westbury,  L.C. 
Nov.  7,  18. 


OOSLINO  V,  OOSUNO. 


NBW.SiEiii^  82.~Cbavo. 


WiU — Conttruction — Truet  executed  or 
executory — €Uft  in  tail — Truete  of  Per- 
9onaUy  to  correspond  with  the  Usee  of  Realty 
— Suspense  of  absolute  Vesting  during  Mino- 
rity of  Tenant  in  tail — Remoteness, 

A  testator  directed  real  estate  to  he  pur- 
chased and  settled  in  strict  settlement,  and 
declared  that  his  trustees  should  stand  pos- 
seted of  his  personal  estate  upon  such  trusts, 
dec,  as  were  thereby  declared  concerning  the 
lands  directed  to  be  purchased,  or  as  near 
thereto  as  the  rules  of  law  and  equity  would 
permit,  provided  that  the  personal  estate 
should  not  vest  absolutely  in  any  tenant  in 
tail,  unless  such  person  should  attain  the 
age  of  twenty-one  years : — Held,  first,  that 
the  trusts  of  the  personalty  were  not  exe- 
cutory;  secondly,  reversing  the  decision  of 
the  Master  of  the  Rolls,  that  the  proviso 
suspending  the  absolute  vesting  of  the  per- 
sonalty during  the  minority  of  tenants  in 
tail  applied  only  to  such  tenants  in  tail  as 
took  by  purchase,  aind  was,  therefore,  not 
void  for  rcTnoteness,  and  that  the  effect  of 
the  trust  was  to  vest  the  personal  estate  in 
the  first  tenant  in  tail  (an  infant),  subject 
to  its  being  divested  in  the  event  of  his  dying 
under  twenty-one. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  KoUs,  the  question  being 
whether  certain  trusts  of  personal  estate 
by  reference  to  the  limitations  of  real  estate 
were  void  for  remoteness. 

Bennett  Oosling,  banker,  by  his  will, 
dated  the  8th  of  March  1844,  directed  that 
the  right  to  succeed  him  as  a  partner  in  the 
bank  should  be  offered  first  to  Ellis  Gosling, 
the  second  son  of  his  brother  Bobert  Gos- 
ling, and  in  case  he  should  refuse  or  neglect 
to  accept  such  offer,  that  the  like  offer 
should  be  made  in  succession  to  the  third 
and  every  other  younger  son  of  Robert 
Gosling;  and  he  bequeathed  50,000Z.  to 
trustees  to  be  laid  out  in  the  purchase  of 
an  estate  to  be  settled  in  manner  therein 
mentioned  imtil  some  one  of  them  the  said 
second  and  younger  sons  of  Robert  Gosling 
having  had  the  offer  made  to  him  should 
accept  the  same,  or  until  the  period  within 
whidi  the  last  of  such  offers  might  be 
2H 


Digitized  by 


Google 


234 


COURTS  OF  CHANCERY: 


[N.S. 


accepted  should  have  expired;  and  from 
and  immediately  after  either  of  such  events 
should  have  happened,  then,  in  case  any  of 
them,  the  said  second  or  other  yoimger  sons 
of  Robert  Gosling  should  acc^t  &e  said 
offer,  to  the  use  of  the  son  so  accepting 
and  his  assigns  for  and  during  his  life 
without  impeachment  for  waste,  with  re- 
mainder to  the  use  of  his  first  and  other 
sons  in  tail,  with  divers  remainders  over; 
and  the  testator  directed  his  trustees  to 
receive  and  invest  the  rents  of  the  estate 
so  to  be  purchased  until  the  happening 
of  the  events  above  referred  to,  and  to  add 
such  accumulated  rents  to  his  residuary 
personal  estate;  and  the  will  proceeded 
as  follows:  ''I  give  and  bequeath  unto 
my  said  trustees  all  my  real  estate  and 
all  the  residue  of  my  personal  estate  upon 
trust  to  sell  my  chambers  in  Lincoln's  Inn, 
and  to  get  in  and  convert  into  money 
all  my  said  residuaiy  personal  estate,  and 
to  invest  the  monies  arising  from  my  said 
chambers  and  residuary  personal  estate  in 
their  names  in  the  parliamentary  stocks  or 
public  frmds  of  Great  Britain,  or  at  interest 
in  government  or  real  securities  in  Eng- 
land, and  to  stand  possessed  of  all  such 
investments  and  personal  estate,  and  also 
to  stand  possessed  of  all  such  real  estate  to 
such  uses,  upon -such  trusts,  and  for  such 
estates  and  interests,  and  with,  under  and 
subject  to  such  powers  and  provisions  as 
hereby  are  declared  concerning  the  lands 
and  hereditaments  hereinbefore  directed  to 
be  purchased,  or  as  near  thereto  as  the 
rules  of  law  and  equity  will  admit  Pro- 
vided, nevertheless,  and  I  hereby  declare 
that  the  said  accumulations  and  personal 
estate  shall  not,  nor  shall  any  part  thereof 
vest  absolutely  in  any  tenant  in  tail  unless 
such  person  shall  attain  the  age  of  twenty- 
one  yewu" 

The  testator  died  in  May  1855;  Ellis 
Gosling  accepted  the  offer  cdT  the  partner- 
ship, and  died  in  January  1861 ;  and  Ellis 
Dimcombe  Gosling,  his  only  son,  was  bom 
a  few  weeks  after  Ms  fathei^s  death. 

The  bill  was  filed  on  behalf  of  Ellis 
Buncombe  Gosling,  who  claimed  to  be 
entitled  to  an  estate  tail  in  the  real  estate 
devised  by  the  will  of  the  testator,  and 
absolutely  to  the  personal  estate,  subject 
only  to  ike  proviso  that  the  same  should 
not  vest  absolutely  in  him  unless  he  should 


attain  twenty-one,  and  he  claimed  the 
income  in  the  mean  time.  On  the  other 
hand,  it  was  contended,  on  behalf  of  the 
next<)f-kin  of  the  testator,  that  the  gift  of 
the  residuaiy  personal  estate  and  accumu- 
lations in  favour  of  the  sons  and  r^noter 
issue  of  the  tenant  for  life  was  void  for 
remoteness.  The  Master  of  the  Rolls  came 
to  the  conclusion,  that  the  proviso  formed 
an  integral  portion  of  the  trusts  declared, 
and  not  a  separate  proviso,  which  was 
simply  inconsistent  with  the  previous  gift; 
the  trusts,  then,  if  stated  at  length,  would 
be  for  Ellis  Gosling  for  life,  and  after  his 
death  for  his  eldest  son,  grandson,  great- 
grandson,  or  remoter  issue  who  should  first 
attain  the  age  of  twenty-one  years,  and 
then,  and  not  till  then,  would  it  become 
vested.  Such  a  trust  would  be  bad  in  its 
creation,  inasmuch  as  the  vesting  might  be 
delayed  for  many  generations,  and  though 
the  first  tenant  in  toil  might  attain  twenty- 
one  within  the  requisite  time,  that  would 
not  make  the  gift  good  which  was  originally 
void.  He  therefore  held  that  the  bequest 
of  the  personalty  after  the  death  of  Ellis 
Gosling  was  void,  and  declared  that,  sub- 
ject to  the  life  estate  of  EUis  Gosling,  the 
testator  died  intestate  as  to  his  residuary 
personal  estate. 

From  this  decision  the  infant  plaintiff 
appealed. 

The  Solicitor  General  ("Sir  R  Palmer  J 
and  Mr,  (kbome  appeared  for  the  plaintiff. 

Mr.  Selwyn  and  Mr,  Rasehy  for  the  exe- 
cutors and  trustees  of  the  wiU. 

Sir  Hugh  Cairns  and  Mr.  Charles  HaU^ 
for  the  next-of-kin. 

The  cases  cited  were — 

Lord'  Scarsdale  v.  Curzon^  1  Ja  d^  H. 

40;  s.  c.  29  Law  J.  Rep.  (n.s.)  Chanc 

249. 
Egerton  v.   Earl   Brownlow,    4   H.L. 

Cas.  1 ;  8.  c   23  Law  J.  Rep.  (n.s.) 

Chanc.  348. 
Vaughan  ▼.  Burslem,  8  Bro.  C.C.  101. 
Gower  v.  Gfrosvenor,    Bamar.  54;  s.a 

5  Madd.  337. 
Lord  Dungarmon  v.  Smith,  12  CI  kF. 

546. 
Tollemache  v.  the  Earl  of  Coventry,   2 

Ibid.  611. 
The  Countess  of  Lincoln  v.  the  Duke  of 

Newcastle,   12Ve8.218. 
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Ta^  ▼.  FrobUher,  5  De  Oez  &  Sm. 

191;   ac    21   Law  J.  Rep.  (n.s.) 

Chanc  605. 
Wainman  ▼.  Field,  Kay,  507. 
Ibbetson  y.  IhbeUon,  10  Sim.  495. 
Byng  v.  Btfng,  31  Law  J.  Rep.  (n.8.) 

Chanc  470. 
Leake  ▼.  i2o6tiMon,  2  Mer.  363. 
1  Jarman  an  Wille,  254  (3rd  edit). 

The  LoED  Chancellor  ^ov.  1 8). — ^In  the 
will  of  the  testator  there  is,  first,  a  series  of 
Hmitadons  of  real  estate  directed  to  be  pur- 
chased, which,  it  is  admitted,  are  not  open  to 
any  objection.  The  testator  then  directs  an 
accumulation  of  the  rents  of  the  purchased 
estate  in  an  event  which  did  not  happen, 
and  he  gives  such  accumulaticms,  and  also 
devises  and  bequeaths  his  real  estate  and 
all  hia  personal  estate  unto  trustees,  who,  it 
is  dedarod^  shall  stand  seised  and  possessed 
tiiereo^  to  such  uses,  upon  such  trusts  and 
for  such  estates  and  interest,  and  with, 
under  and  subject  to  such  powers  and  pro- 
visions as  are  thereby  declared  of  and 
eonoeming  the  estate  thereinbefore  directed 
to  be  purchased,  or  as  near  thereto  as  the 
roles  of  law  and  equity  will  permit  Then 
follows  this  proviso:  "Provided,  never- 
theleas^  and  I  hereby  declare,  that  the  said 
accumulations  and  personal  estate  shall  not^ 
nor  ahall  any  part  thereof  vest  absolutely 
in  any  tenant  in  tail,  unless  such  perscm 
diall  attain  the  age  of  twenty-one  years." 
The  question  I  have  to  decide  dep^ids  on 
the  true  eons^uction  of  thi^  proviso.  The 
expression  ''tenant  in  tail"  in  the  proviso 
must  mean  a  person  who  takes  the  real 
estate  in  tail  under  the  limitations  thereof 
and  who  also  takes  the  personal  estate 
under  the  trusts  that  are  by  reference  de- 
clared of  it,  for  the  tenant  in  tail  described 
is  one  in  whom,  but  for  Uie  proviso,  the 
personal  estate  would  vest  absolutely;  that 
is,  vest  without  being  subject  to  be  divested. 
The  proviso  is  intended  to  provide  for  an 
infsmt  tenant  in  tail  taking  an  absolute  in- 
terest in  the  personal  estate  under  the  trusts 
which  are  declared  of  it,  and  afterwards 
dying  during  his  infancy.  But  inasmuch  as 
personal  property  does  not  pass  by  descent^ 
and  there  can  be  no  estate  tail  in  it,  the 
proviBo  must  apply  to  such  tenants  only  of 
the  real  estate  as  take  the  personal  estate  (if 
I  may  use  an  incorrect  expression)  by  pui^ 


chase  under  the  trusts  declared  by  the  will; 
and  the  question  is,  whether  such  tenants 
in  tail  include  any  tenant  in  tail  taking  by 
descent  As  I  read  the  judgment  of  the 
Master  of  the  Rolls,  he  assumes  the  &ct  to 
be,  that  the  proviso  includes  and  applies  to 
tenants  in  tail  taking  by  descent  under  the 
limitations  of  the  devised  real  estate,  as 
well  as  those  taking  by  purchase.  The 
correctness  of  this  conclusion  depends  on  the 
inquiry  whether  the  disposition  made  by 
the  will  of  the  personal  estate  contains  or 
involves  any  trust  for  a  tenant  in  tail  who 
takes  the  real  estate  by  descent  Before 
entering  on  that  inquiiy,  I  ought  to  observe, 
first,  that  it  is  dear  that  the  trusts  of  the 
personal  estate  are  not  executory,  in  the 
proper  sense  in  which  that  word  is  used  in 
this  Court;  if  they  were,  there  would  be  no 
illegality.  Secondly,  it  is  well  settled  that 
the  disposition  made  of  the  personal  estate 
is  not  extended  or  altered  by  the  words  "as 
near  thereto  as  the  rules  of  law  and  equity 
will  admit"  The  personal  estate  is  given 
by  words  of  reference.  The  trustees  are  to 
stand  possessed  of  it  upon  such  trusts  and 
for  sudi  estates  and  interest  as  are  declared 
concerning  the  real  estate.  I  will  state  con- 
cisely, so  £Bur  as  is  necessaiy,  the  uses  of  the 
real  estate,  and  the  corresponding  trust  (^ 
the  personalty,  premising  (what  it  is  hardly 
necessary  to  mention)  that  words  creating 
an  estate  tail  in  realty  confer  the  absolute 
ownership  in  personal  estate.  The  uses  oi 
the  real  estate  stated  shortly, — and  substi- 
tuting the  name  of  Ellis  (jk)sling,  the 
nephew,  who  accepted  the  partnership,  for 
the  description  of  "  the  son  so  accepting," — 
are  the  following :  To  the  use  of  Ellis  Gosling 
for  lifB ;  with  remainder  to  the  use  of  the 
first  and  other  sons  of  Ellis  Qosling  in  tail 
male ;  with  remainder  to  the  other  sons  of 
the  testator's  brother  Robert,  younger  than 
Ellis,  who  shall  be  in  esse  at  the  testator's 
death,  severally  and  successively  for  life,  in 
ibe  order  of  seniority ;  with  remainder  to 
the  first  and  other  sons  of  such  younger  sons 
respectively  in  tail  male. — [His  Lordship 
then  stated  other  remainders,  which  it  is 
not  necessaiy  to  detail,  and  proceeded  as 
follows :]  Now,  what  are  the  trusts  of 
the  personal  estate  which,  as  far  as  the 
difference  of  tenure  will  admit,  will  be 
identical  with  those  uses  of  the  real 
estate)    I  will  state  th«n  first  witii<Hit  the 
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proviso,  and  then  shew  tilie  effect  of  the 
powers,  and  to  what  persons  it  will  apply. 
The  first  trusts  of  the  personalty  would  be 
to  pay  the  dividends,  interest  and  income 
to  Ellis  Gosling,  the  nephew,  during  the 
term  of  his  natmral  life ;  and  after  his  de- 
cease, the  trustees  would  hold  the  personal 
estate  and  the  income  thereof^  upon  trust 
for  the  first  or  only  son  of  the  said  Ellis 
Gosling,  his  executors,  administrators  and 
assigns.  Here,  but  for  the  proviso,  the 
trust  would  stop,  and  could  not  be  extended 
to  the  second  and  other  sons  of  the  tenant 
for  life  ;  for  the  next  trust  directed  by  the 
words  of  the  gift  of  the  personal  estate  with- 
out the  proviso  would  be  a  declaration,  that 
in  case  there  should  be  no  son  of  ElHs  Qos- 
ling,  the  trustees  should  hold  the  personal 
estate  upon  trust  to  pay  the  income  to  the 
next  yoimger  brother  of  Ellis  Gosling  for  life ; 
and  after  his  death,  in  trust,  as  to  principal 
and  interest,  for  his  eldest  or  only  son  abso- 
lutely, with  a  gift  over,  in  like  manner  as 
before,  to  the  next  tenant  for  life  of  the  real 
estate,  and  so  on  throughout  the  series. 
But  when  you  add  the  proviso  to  the  dis- 
position of  the  personal  estate  which  is 
made  by  the  words  of  reference,  the  effect 
is  this  :  that  a  new  trust  is  created,  in  the 
event  of  any  tenant  in  tail  taking  the  per- 
sonal estate  under  the  trusts  I  have  de- 
scribed, and  dying  under  the  age  of  twenty- 
one  years,  for  ^e  next  succeeding  tenant  in 
tail  or  tenant  for  life,  as  the  case  may  be ; 
but  it  is  plain  that  the  proviso  attaches 
only  to  tenants  in  tail  taking  by  purchase; 
for  no  tenant  in  tail  by  descent  can  take 
the  ^rsonal  estate  under  the  disposition 
which  is  made  of  it  The  only  object  and 
effect  of  the  proviso  are  to  substitute  the 
next  tenant  in  tail  or  tenant  for  life,  as  the 
case  may  be,  taking  by  purchase  for  the 
preceding  tenant  in  tail,  also  taking  by 
purchase,  in  case  such  preceding  tenant  in 
tail  dies  under  the  age  of  twentyK)ne  years. 
It  is  true  that  a  contingency,  very  material 
to  be  provided  for,  is  not  included  in  this 
proviso.  A  tenant  in  tail,  taking  the  real 
and  personal  estate  as  a  purchaser,  may 
marry  and  have  a  son,  and  afterwards 
die  before  attaining  the  age  of  twenty-one 
years,  leaving  such  son  tenant  in  tail  of  the 
real  estates.  In  such  an  event,  the  proviso 
transfers  the  personal  estate  to  the  next 
purchaser  in  the  series  of  limitations,  and 


the  personalty  becomes  severed  from  the 
realty,  which  descends  to  the  son  of  the 
deceased  tenant  in  tail  This  event  is  not 
provided  for  by  the  will;  but  that  circum- 
stance does  not  authorize  any  different 
interpretation  of  the  proviso.  If  the  will 
had  provided  for  the  event  of  a  tenant  in 
tail  by  purchase  dying  imder  the  age  of 
twenty-one  years,  leaving  a  son,  by  declaring 
an  express  trust  for  such  son  of  the  personal 
estate,  the  case  would  have  existed  of  a 
tenant  in  tail  of  the  real  estates  by  descent 
taking  the  personal  estate  by  purchase ;  and 
if  in  that  case  the  proviso  were  held  to 
apply  and  include  sudi  tenant  in  tail  taking 
by  descent,  the  whole  disposition  of  the 
principal  of  the  personal  estate  would  be 
void  for  remoteness.  But  no  such  trust  is, 
in  my  opinion,  either  expressed  or  implied, 
or  in  any  manner  warranted  by  the  words 
of  gift  of  the  personal  estate,  either  with  or 
without  the  proviso.  Again,  if  the  words 
of  gift  of  the  personal  estate  taken  with  the 
proviso  could  possibly  be  interpreted  to 
amount  to  a  trust  of  the  corpus  of  the  per- 
sonalty for  such  tenant  in  tail  male,  under 
the  limitations  of  the  real  estate,  as  should 
first  attain  the  age  of  twenty-one,  so  that, 
in  the  words  of  the  Master  of  the  Rolls,  the 
attaining  twenty-one  would  be  a  precedent 
condition  of  the  vesting,  it  would  follow 
that  the  gift  of  the  corpus  of  the  personal 
estate  would  be  void  for  remoteness.  But, 
in  my  judgment,  it  is  not  possible  to  put 
any  such  construction  on  this  will.  I  am 
of  opinion,  therefore,  that  the  disposition 
of  the  personal  estate  made  by  this  will  is 
good  in  law. 

Therefore,  reverse  the  decree  of  the 
Master  of  the  Rolls.  Declare  that  the 
trusts  of  the  personal  estate  declared  by 
the  will  are  viJid  in  law ;  and  that  under 
and  by  virtue  thereof  the  accumulated  rents 
of  the  real  estate  and  the  personal  estate 
bequeathed  by  the  will  are  vested  in  the 
plaintiff,  subject  to  be  divested  in  the  event 
of  the  plaintiff  dying  under  the  age  of 
twenty-one.  The  costs  of  all  parties  to  the 
appeal  must  come  out  of  the  personal  estate, 
and  the  deposit  be  returned  to  the  peti- 
tioner, 
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Wbbtbuby,  L.C. 
Dec.  17; 
Jan.  21. 

TruHee — Breach  of  Trust — Release — 
Acquiescence — FuU  Knowledge, 

Where  a  brecLch  of  trust  has  been  commit^ 
ted  from  which  a  trustee  alleges  that  he  has 
been  rdectsed^  it  is  incumbent  on  him  to  shew 
that  the  release  was  given  by  the  cestui  que 
trust  ddiberaiely  and  advisedly^  with  full 
knowledge  of  all  the  circumstances  and  of 
his  own  rights  and  claims  against  the  trus- 
tee, and  wtthout  pressure  or  undue  influence. 
But  where  a  cestui  que  trusty  shortly  after 
attaining  twenty -one  pressed  for  payment  of 
a  sum  of  money  to  which  he  was  entitled^ 
cmd  four  years  afterwards  accepted  from 
one  of  his  trustees  a  packet  of  deeds^  which 
the  co-trustee  (the  father  of  the  cestui  que 
trust  J  had  deposited  by  way  of  security  on 
the  occasion  of  a  misappropriation  by  him 
of  the  trust  fund  before  the  cestui  que  trust 
came  of  age^  and  at  the  request  of  his  father 
signed  and  sent  a  release  in  writing  (not 
tmder  seed)  to  such  trustee^  and  took  no 
further  steps  till  after  his  father^ s  death  six 
years  laler^  and  ten  years  after  he  came 
of  age,  when,  the  security  turning  out  in- 
sufficient, he  filed  a  bill  to  have  the 
deficiency  made  good  by  the  surviving  trus- 
tee; it  was  held,  reversing  the  decision  of  the 
Master  of  the  Rolls,  that  all  the  requisites 
for  constituting  a  valid  release  had  been 
complied  with,  and  the  cestui  que  trust  must 
he  taken  to  have  had  full  knoudedge  of  the 
value  of  the  security,  notwithstanding  he  had 
never  opened  the  packet  of  deeds. 

This  was  an  appeal  of  Joseph  Green  Bid- 
well  from  the  decision  of  the  Master  of  the 
BoUs,  reported  ante,  p.  107.  The  facts  of 
the  case  are  fully  set  out  in  the  former 
report  and  in  the  Lord  Chancellor's  judg* 
ment. 

Mr.  Selwyn  and  Mr,  Wickens  appeared 
for  the  plaintiff 

Mr.  Southgate  and  Mr.  Hishp  Clarke, 
for  Mr.  BidwelL 

WB8TBUBT,  L.C.  (Jan.  21.) — ^As  my  judg- 
ment depends  upon  the  particular  circum- 
stances of  this  case,  I  think  it  necessary  to 
state  them  fully.  Under  the  will  of  the 
testator,  who  died  in  1819,  the  sum  of 
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1,0002.  was  bequeathed  upon  trust  for  one 
Harriet  Radford  for  life,  and  at  her  death 
for  her  children  equally.  Harriet  Radford 
intermarried  with  Mr.  Farrant,  the  feither 
of  the  plaintiff.  She  died  in  1832,  having 
had  two  children  only,  the  plaintiff  and  his 
sister,  who  became  entitled  to  that  legacy. 
In  1838  Mr.  Farrant  and  the  defendant 
Bidwell  were  duly  appointed  trustees  of 
the  will.  The  sum  of  9702.  was  the  whole 
amount  of  the  legacy,  and  it  was  invested 
in  the  purchase  of  bank  annuities.  Before 
either  of  the  children  attained  twenty-one, 
Mr.  Farrant  prevailed  on  his  co-trustee, 
the  defendant  Bidwell,  to  lend  him  the 
whole  of  the  trust  fund,  and  accordingly 
the  bank  annuities  were  sold  and  the  pro- 
ceeds paid  to  Mr.  Farrant  As  security  for 
the  trust  fund  Mr.  Farrant  deposited  with 
Bidwell  the  title^eeds  of  six  freehold 
houses  situate  in  the  city  of  Exeter,  of 
which  Farrant  appears  to  have  been  seised 
in  fee  simple.  On  the  sister^s  marriage 
her  share  of  the  trust  fund  was  paid  or 
satisfied  by  her  father.  Afterwards,  in 
March  1851,  the  phdntiff  attained  his 
majority.  The  plaintiff's  statement  is, 
that  on  the  2l8t  of  May  1851  he  called 
on  the  defendant  BidweU  and  requested 
payment  of  485/.,  being  his  moiety  of  the 
trust  fimd.  He  appears,  therefore,  to  have 
been  then  fully  aware  of  the  amount  of  the 
principal  trust-money,  and  that  it  was  not 
invested  in  the  funds.  The  plaintiff  goes 
on  to  say  that  he  was  referred  by  Bidwell 
to  his  (^e  phdntiff 's)  father,  as  the  acting 
trustee,  and  some  angry  words  having 
passed,  the  plaintiff  said  that  he  wpuld 
place  the  matter  in  the  hands  of  his  pro- 
fessional adviser.  Upon  this  the  defendant 
Bidwell  told  him  that  he,  Bidwell,  had 
never  had  the  trust-money  or  anything  to 
do  with  it;  that  the  plaintiff's  father  had 
had  the  money,  but  that  he,  BidweU,  held 
security  for  the  plaintiff's  interest  of  con- 
siderable value,  and  given  for  a  larger 
amount  than  the  plaintiff's  claim  of  485^, 
and  that  the  securities  were  in  Bidwell's 
strong  box  and  perfectly  safe,  and  he  again 
requested  the  plaintiff  to  apply  to  his 
father,  but  which  the  phdntiff  declined  to 
do. 

In  this  account  of  the  interview,  taken 
from  the  plaintiff's  own  affidavit,  it  is  plain 
that  after  it  he  knew,  if  he  did  not  know 
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the  fact  before,  tiiat  the  tni8t-m<nie7  was 
in  the  hands  of  his  father,  and  that  Bid- 
well  had  received  from  the  fiither  the  deeds 
of  some  freehold  houses  as  a  security.    The 
whole  of  the  plaintiff's  statement  as  to  the 
representations  alleged  to  have  been  made 
by  Bidwell  of  the  sufficiency  of  the  security 
and  the  value  of  the  houses  is  positively 
denied  by  the  defendant 
'   In  July  1851  some  correspondence  took 
place  between  the  plaintiff  and  Bidwell, 
and  from  the  language  and  contents  of  the 
plaintiff's  letters  they  would  seem  to  have 
been  written  with  the  assistance  of  a  pro- 
fessional adviser.     The  plaintiff  was  again 
referred  by  the  defendant  to  his  father,  to 
whom  the  plaintiff's  letters  were  sent,  and 
fix)m  the  &ther  the  plaintiff  received,  on 
the  31st  of  July  1851,  or  a  day  or  two 
afterwards,  a  note  or  written  message  in 
the  following  words:   ''Mr.  Bidwell  has 
already  told  you  truly  that  he  had  nothing 
to  do  with  the  money,  but  holds  securities 
for  a  larger  amount  than  was  due  to  3rou, 
80  that  you  are  not  likely  to  be  robbed  by 
your  fEither.      There  are  no  securities  for 
your  money  alone,  and  therefore  cannot  be 
handed  over  to  you,  but  you  will  get  your 
hard  cash  as  early  as  I  can  possibly  manage 
it.     If  this  does  not  suit  you,  it  would  be 
well  to  consult  some  respectable  person, 
either  lawyer  or  other,  to  learn  what  would 
be  the  fitting  course  for  you  to  adopt 
Pestering  Mr.   Bidwell  in  my  stead  is  a 
shallow  artifice."     I  think  tibe  pLuntiff^s 
conduct  is  correctly  described  by  the  father's 
expressions.     He  knew  that  his  father  had 
received  the  money,  and  was  his  trustee 
and  debtor,  and  therefore  to  demand  pay- 
ment from  Bidwell  was  but  a  device  to 
avoid  a  direct  application  to  the  father. 
The  phdntiff  says,  that  in  his  reply  he  begged 
his  &ther  to  have  a  better  opinion  of  him, 
and  that  he  then  allowed  the  matter  to 
rest,  and  ceased  to  make  any  further  appli- 
cation to  Bidwell;  but  he  insists  that  his 
acquiescence  was  throughout  occasioned  by 
his  reliance  on  the  alleged  statement  of 
Bidwell,  that  the  security  was  of  ample 
value.     I  have  already  observed  that  Bid- 
well  swears  he  never  made  any  such  state- 
ment, and  the  plaintiff's  oaUi  not  being 
corroborated,  I  could  not  make  a  decree 
upon  his  evidence  alone;  but  as  ihis  alleged 
Uct  of  the  statement  by  Bidwell  forms  the 


basis  of  the  plaintifrs  case,  and  the  main 
groimd  on  which  he  meets  the  case  against 
him  of  deky  and  acquiescence,  I  shall 
examine  the  subject  more  minutely. 

Taking  the  whole  of  the  plaintiff's  state- 
ment of  Sie  interview  and  conversation  with 
BidweU  in  May  1851,  it  is  plain  that  Bid- 
well  was  ignorant  of  the  matter,  and  tiiat 
the  plaintiff  must  have  perceived  that  Bid- 
weU made  no  statement  from  personal  know- 
lege,  but  that  what  he  said  was  merely  the 
repetition  of  what  had  been  told  him,  and 
most  probably  by  the  plaintiff's  father. 
The  words  of  the  plaintiff's  affidavit  are — 
''He,  Bidwell,  further  said,  he  had  not 
opened  the  packet  of  deeds  containing  the 
security,  nor  did  he  know  what  the  security 
was,  but  he  believed  that  it  was  upon  some 
frediold  houses  of  very  ample  value."  The 
plaintiff  is  referred  to  his  father  for  infor- 
mation; and  under  these  circumstances,  if 
the  conversation  passed  as  is  here  repre- 
sented, but  which  is  wholly  denied,  the 
plaintiff  was  hardly  justified  in  relying  upon 
it  as  a  representation  of  the  value  of  the 
security.  But  assuming  that  there  was  a 
positive  statement  by  Bidwell  of  the  suffi- 
ciency of  the  security,  I  am  stiU  to  consider 
whether  I  can  believe,  having  regard  to  the 
circumstances  of  the  case,  that  the  phdntiff 
remained  until  the  death  of  his  father  in 
ignorance  of  the  real  nature  of  the  security; 
and  if  he  was  not  ignorant,  he  could  not 
have  relied  on  the  representations  of  BidwelL 

The  plaintiff  when  he  became  of  age  in 
March  1851,  and  afterwards,  down  to  the 
end  of  December  1854,  was  an  inmate  in 
his  father's  house  as  part  of  his  family.  It 
is  true  that  he  denies  that  he  constanUy 
lived  there,  but  he  does  not  state  that  he 
had  any  other  place  of  abode.  The  father 
was  a  surgeon  residing  in  the  city  of  Exeter. 
He  seems  to  have  heen  possessed  of  little 
or  no  property,  except  the  six  houses  the 
subject  of  this  security.  They  were  all 
situate  in  the  city  of  £xeter,  and  in  one  of 
them  the  fftther  Uved.  The  son  does  not 
appear  to  have  had  any  occupation  until 
about  the  end  of  the  year  1854,  wh^i  he 
obtained  a  commission  in  a  militia  regi- 
ment He  admits  he  was  told  by  Bid- 
well,  that  the  security  consisted  of  freehold 
houses  of  the  father;  and  it  is  difficult 
to  believe  he  did  not  know  which  were  the 
houses,  or  that  he  could  suppose  his  fiitber 
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was  the  owner  of  some  other  houses  than 
formed  the  security.  The  pLuntiff  does 
not,  by  anything  he  has  sworn  exclude  this 
natural  inference,  for  although  he  states 
that  he  did  not  know  the  contents  of  the 
packet  of  deeds  until  after  his  fi&ther^s 
death,  tiiat  statement  is  consistent  with  the 
&ct  that  he  was  perfectly  well  acquainted 
with  the  six  houses  of  his  father  in  Exeter, 
and  knew  that  they  were  the  subject  of  his 
security.  But  I  do  not  feel  it  to  be  neces- 
sary that  my  judgment  should  rest  on  the 
conclusion  derived  firom  these  circumstances, 
for  the  plaintiff's  further  statement  is, 
that  in  February  1855,  his  £&ther,  whilst 
lying  dangerously  ill  in  bed,  in  his  house 
in  Exeter,  spoke  to  him,  the  plaintiff,  on 
the  subject  of  the  trust -money  of  485/L, 
and  desired  him  to  call  on  the  defendant 
Bidwell,  who  had  something  for  him.  The 
plaintiff  gives  no  further  account  of  the 
conyersation;  but  he  states  that  he  went  to 
the  office  of  Bidwell,  and  received  from  a 
derk  a  packet,  which  he  brought  back  to 
his  &ther,  and  was  desired  to  keep,  and  which 
he  says  he  surmised  contained  the  deeds 
and  security  for  the  money  due  to  him.  The 
plaintiff  states  that  he  never  opened  this 
packet,  or  made  any  inquiry  respecting  it, 
but  that  he  affbced  his  seal  to  it,  and  depo- 
sited it  with  his  bankers  at  Exeter.  If,  as 
I  infer  the  &ct  to  have  been,  the  plaintiff 
was  already  well  acquainted  with  the  secu- 
rity, this  statement  becomes  credible;  but 
if  not^  it  is  hardly  to  be  believed  that  a 
man  who  was  anxious  about  the  security 
of  his  money,  of  the  nature  of  which  he 
was  ignorant,  should  not  look  into  the 
parcel  when  given  to  him  before  he  sealed 
and  deposited  it  with  his  bankers.  This 
18,  however,  immaterial,  for  I  must  im- 
pute to  him  the  knowledge  that  he  might 
have  obtained  by  examining  the  parcel 
which  was  delivered  to  him  as  his  property; 
and  if  he  did  not  examine  it,  it  was,  I  think, 
because  he  was  already  acquainted  with  the 
nature  and  subject  of  the  security. 

The  plaintiff  further  states  that  in  the 
month  of  February  1855,  he  received  a 
letter  from  his  father,  still  lying  dangerously 
iOy  requesting  the  plaintiff,. in  the  event  of 
hiiB,  the  father's,  death,  not  to  hold  Mr.  Bid- 
well  responsible  for  the  485/.,  and  inclosing 
the  form  of  a  memorandum  for  the  plaintiff 
to  cof^,  sign  and  send  to  Bidwell     The 


form  or  language  of  the  memorandum  so 
sent  by  the  fiither  to  the  plaintiff  is  not 
stated ;  but,  in  consequence  of  this  request, 
the  plaintiff  wrote  and  signed  and  sent  to 
Bidwell  (1)  a  document  in  the  following 
words :  '*  In  consideration  of  certain  deeds 
of  conveyances  delivered  to  me,  I  hereby 
release,  quit  and  discharge  Joseph  Green 
Bidwell,  Esq.  from  all  claims  and  liabilities 
I  may  have  on  him,  as  one  of  my  trustees 
under  the  will  of  the  late  William  Tucker, 
Esq.  Dated  26th  February  1855."  This 
paper  was  sent  to  Mr.  Bidwell  without  any 
condition  or  qualification.  Mr.  Bidwell  had 
a  right  to  consider  it  was  a  discharge  given 
by  Uie  plaintiff  freely  and  deliberatdy,  with 
full  knowledge  of  his  rights,  and  after  he 
had  satisfied  himself  of  the  sufficiency  of 
the  security  which  he  had  some  time  before 
applied  for  and  received.  The  plaintiff 
appears  to  have  told  lus  father  that  he  had 
sent  Bidwell  a  discharge.  The  secret  in- 
tention with  which  the  plaintiff  acted  is 
best  described  by  himself.  With  respect 
to  his  father,  he  tells  us,  in  his  affidavit, 
that  he  considered  what  he  did  as  a  matter 
of  form  to  soothe  his  father  in  what  he  be- 
lieved to  be  his  last  illness.  With  respect 
to  Bidwell,  he  says,  that  he  sent  the  paper 
upon  the  express  understanding  and  futh 
that  the  representations  made  to  him  on 
the  2l8t  of  May  1851  by  Bidwell,  as  to  the 
ample  nature  of  the  security  were  true,  and 
that  the  packet  handed  to  the  plaintiff  by 
Bidwell*8  clerk  contained  such  ample  secu- 
rity. He  does  not,  however,  state  that  he 
expressed  anything  of  this  kind  to  either 
his  father  or  the  defendant.  The  father 
lived  until  the  14th  of  February  1859;  the 
son  never  undeceived  him  as  to  his  real 
intentions ;  he  permitted  his  father  to  die 
in  the  belief  that  Bidwell  had  been  effectu- 
ally discharged;  he  permitted  Bidwell  also 
to  remain  under  the  same  impression  until 
the  10th  of  December  1859,  when  he  wrote 
a  letter  to  the  defendant,  demanding  pay- 
ment of  the  485/. ;  and  in  the  month  of 
April  1861  the  bill  in  the  present  suit  was 
filed. 

Of  the  principles  of  this  Court  there  can 
be  no  doubt  I  do  not  mean  to  weaken 
them,  and  I  will  state  them  rather  more 

(1)  It  appears  from  the  fonner  report  of  this 
case,  sapriK  p.  108,  that  the  plaintiff  sent  this  docu- 
ment to  his  £»ther,  who  forwarded  it  to  BidwelL 
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strongly  than  I  remember  to  have  seen 
them  worded.  The  duty  of  proving  an 
effectual  discharge  lies  on  the  trustee.  When 
a  breach  of  trust  has  been  committed,  from 
which  a  trustee  alleges  that  he  has  been 
released,  it  is  incumbent  upon  him  to  shew 
that  such  release  was  given  by  the  cestui  que 
trust  deliberately  and  advisedly,  with  full 
knowledge  of  all  the  circumstances  and  of 
his  own  rights  and  claims  against  the  trus- 
tee ;  for  it  is  impossible  to  allow  a  trustee 
who  has  incurred  personal  liability  to  deal 
with  his  cestui  qv^  trust  for  his  own  dis- 
charge upon  any  other  ground  than  the 
obli^tion  of  giving  the  fullest  information 
and  of  shewing  that  the  cestui  que  trust 
was  well  acquainted  with  his  own  legal 
rights  and  claims,  and  gave  the  release 
freely  and  without  pressure  or  undue  in- 
fluence of  any  description. 

The  question  is,  do  these  requisites 
exist  in  the  case  before  me  ?  I  am  of  opin- 
ion that  they  do;  and,  further,  that  without 
the  discharge,  the  acts  of  the  pUintiff 
amount  to  an  acquiescence  in  the  breach 
of  trust,  and  an  acceptance  or  adoption  of 
the  security  given  by  his  father.  There 
are  two  passages  in  the  judgment  of  Lord 
Eldon,  in  Walker  v.  Symonds  (2),  in  one  of 
which  ^p.  64)  his  Lordship  says :  "  It  is 
estabUsned  by  all  the  cases  that  if  the  ces- 
tui que  trust  joins  with  the  trustees  in  that 
which  is  a  breaoJi  of  trust,  knowing  the 
circumstances,  such  a  cestui  que  trust  can 
never  complain  of  such  a  breach  of  trust 
I  go  further,  and  agree  that  either  concur- 
rence in  the  act,  or  acquiescence  without 
original  concurrence,  will  release  the  trus- 
tees/' and  in  the  other  (p.  75)  he  says  that 
"  a  cestui  que  trust,  suffering  from  a  breach 
of  trust,  and  proving  that  the  breach  of 
trust  was  neither  authorized  nor  adopted 
by  him,  may  proceed  against  either  or  all 
of  the  trustees."  But  acquiescence  or 
adoption  may  be  an  answer  to  the  cestui 
que  trust  From  the  narrative  which  I 
have  given  of  the  plaintiff's  acts,  taken 
almost  entirely  from  his  own  affidavit,  it  is 
plain  that  from  the  time  he  attained  his 
majority  in  March  1851,  ten  years  before 
the  institution  of  this  suit,  he  was  well  aware 
of  his  own  rights  and  of  the  liability  of 
Bidwell,  and  knew  well  the  breach  of  trust 

(2)  S  SwMirt.  1. 


that  had  been  committed  by  the  money 
having  been  lent  to  his  father.  For  the 
reasons  I  have  given,  I  impute  to  him  fiill 
knowledge  of  the  nature  of  the  security 
and  of  his  father's  houses,  which  were  the 
subject  of  it  In  January  1855,  without 
any  solicitation  from  Bidwell,  he  volun- 
tarily and  deliberately  requests  that  the 
security  which  his  father  had  given  may  be 
handed  over  to  him,  and  he  accepts  and 
treats  it  as  his  property.  After  an  interval 
quite  sufficient  to  enable  him  to  become 
£illy  acquainted,  if  he  was  not  already, 
with  the  nature  and  value  of  the  security, 
he  freely,  and  without  pressure,  sends  an 
ample  discharge  in  writing  to  BidwelL  I 
say  without  pressure,  for  I  cannot  r^ard 
the  entreaty  of  his  sick  father  as  amounting 
to  undue  influence.  His  design  in  giving 
the  discharge  is  apparent ;  it  is  even  avowed 
by  himself;  in  plain  words,  it  was  to  cheat 
his  father  and  Bidwell  into  the  belief  so 
long  as  his  feither  lived,  that  his  claim 
against  Bidwell  was  relinquished,  and  then 
to  renew  it  as  soon  as  his  father  ceased  to 
exist  If  I  permitted  this  to  be  done  suc- 
cessfully by  means  of  the  principles  of  this 
Court,  I  should  make  them  instruments  for 
perpetrating  the  greatest  fraud  and  in- 
justice. 

Therefore,  reverse  the  decree  of  the  Mast^ 
of  the  Rolls,  and  let  so  much  of  the  bill  as 
seeks  relief  against  the  defendant  Bidwell 
personally  be  dismissed  with  costs. 


Stuart,  V.C. 
Jan.  21. 


WEST  V.  WB8T. 


WUl — Construction — Qift  of  Share  of 
Residue  to  Testator's  Daughter,  to  be  vested 
in  her  on  her  Marriage  with  the  Consent  of 
her  Guardians. 

A  testator,  by  will,  gave  a  portion  of  the 
residue  of  his  real  and  personal  estcste  to 
trustees  upon  trust  for  his  son  W,  IL  W,  and 
his  daughter  «/.  M.W,tobe  divided  between 
them  in  equal  proportions  as  tenants  in 
common,  the  share  of  his  son  to  be  vested  in 
him  at  the  age  of  twenty-four  yearSy  and 
the  share  of  his  daughter  to  be  vested  in  her 
on  her  marriage  vnth  the  consent  of  her 
guardians;  and  the  testator  declared  that 
in  case  his  son  should  die  under  twewty^/our 
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and  without  leaving  i»9ue^  cr  hit  daughter 
Mhauid  die  tnthout  having  been  married 
uitk  euch  consent  ae  aforesaid^  the  share  of 
him  or  her  so  dying  should  be  held  in  trust 
for  the  survivor  of  them,  his  or  her  heirs, 
sjiiteut^rsy  administraiors  and  assigns,  and 
to  he  a  vested  interest  in  him  or  her  respec- 
tively at  the  same  age  or  time  as  his  or  her 
original  share.  The  testator  also  declared 
that  if  at  his  death  hissonW^H  W,  should 
not  have  attained  the  age  of  twenty-one  years, 
or  his  daughter  should  not  have  been  mar- 
ried with  such  consent  as  aforesaid,  it  should 
be  lawful  for  his  trustees  to  apply  all  or  any 
part  of  the  income  of  his  or  her  presumptive 
or  contingent  share  in  his  said  trust  estates 
for  his  or  her  mmntenance  and  education 
or  benefit  untU  such  shares  should  respec- 
tively become  vested  The  son  had  attained 
the  age  of  twenty-four  and  the  daughter  had 
attoMed  twenty-one,  but  she  had  not  been 
married: — Held,  that  the  daughter  became 
absolutely  entitled  to  a  share  of  the  testator* s 
residue  upon  her  attaining  twenty-one  years 
of  age. 

William  James  West,  by  will,  dated 
tiie  7th  cf  April  1848,  gave  all  his  real 
and  personal  estate  to  John  Cole  (now 
deceaised),  Thomas  Farfect  Charlton  and 
John  Sills  Charlton,  upon  trust  to  pay 
his  debts  and  funeral  and  testamentary 
expenses,  and  to  stand  possessed  of  the 
readme  thereof  respectively,  upon  trust  as 
to  one-third  of  such  residue,  and  of  the 
rents,  interest  and  annual  income  thereof, 
for  Ids  widow  for  her  life,  if  she  should 
80  long  continue  his  widow  and  unmarried, 
and  after  her  decease  or  marriage  then 
upon  the  same  trusts  for  the  benefit  of  his 
son  and  daughter  as  were  next  therein- 
after declared.  And  as  to  one  other  third 
part  of  the  residue  of  his  real  and  personal 
estate,  upon  trust  for  his  son,  William 
Bobert  West  and  his  daughter  Julia  Mary 
West,  '^to  be  divided  between  them  in 
equal  proportions  as  tenants  in  common, 
and  not  as  joint  tenants;  the  share  of  his 
-  said  son  to  be  vested  in  him  at  the  age  of 
twenty-four  years,  and  the  share  of  his 
said  daughter  to  be  vested  in  her  on  her 
marriage  with  the  consent,  nevertheless,  of 
her  gnardian  or  guardians  for  the  time 
being.  And  in  case  his  said  son  should 
die  under  the  age  of  twenty-four  years,  and 
Ksw  8BBIX0, 82.~GHAHa 


without  leaving  lawful  issue,  or  his  said 
daughter  should  die  without  having  been 
married  with  such  consent  as  aforesaid, 
then  the  testator  declared  that  the  share 
of  him  or  her  so  dying,  together  with 
all  accumulations  and  savings,  if  any,  of 
the  rents,  interest,  dividends  and  income 
thereof  should  be  held  in  trust  for  the 
survivor  of  them,  his  said  son  and  daugh- 
ter, his  or  her  heirs,  executors,  adminis- 
trators and  assigns,  and  to  be  a  vested 
interest  in  him  or  her  respectively  at  the 
same  age  or  time  as  his  or  her  original 
share.*'  And  as  to  the  remaining  one-third 
share  of  the  residue  of  the  testator's  real 
and  personal  estate,  he  gave  the  annual 
income  thereof  to  his  son  James  Edwin 
West,  for  his  life,  and  after  lus  decease  the 
testator  gave  such  last-mentioned  share 
upon  the  same  trusts  for  the  benefit  of  his 
son  William  Robert  West  and  his  daughter 
Julia  Mary  West,  as  were  last  thereinbefore 
declared  concerning  the  one  third  part  of 
the  said  trust  estates  so  limited  in  trust 
for  them  i^  aforesaid.  The  testator  also 
declared  that  if  at  his  decease  his  son  Wil- 
liam Robert  West  should  not  have  attained 
the  age  of  twenty-four  years,  or  his  said 
daughter  should  not  have  been  married 
with  such  consent  as  aforesaid,  it  should  be 
lawfid  for  his  trustees  to  apply  all  or  any 
part  of  the  income  of  his  or  her  presump- 
tive or  eontingent  share  in  his  said  trust 
estates  for  his  or  her  maintenance  and 
education,  or  otherwise  for  his  or  her 
benefit  until  such  shares  should  respec- 
tively become  vested;  and  the  testator 
appointed  his  trustees  his  executors,  and 
iJso,  together  with  his  wife,  guardians  of 
such  of  his  children  as  for  the  time  being 
should  be  under  the  age  of  twenty-one 
years. 

The  testator  died  on  the  24th  of  May 
1848. 

James  Edwin  West  died  on  the  26th  of 
September  1860,  under  twenty-one  years 
of  age. 

William  Robert  West  had  attained  the 
age  of  twenty-four,  and  Julia  Mary  West 
attained  the  age  of  twenty-one  years  on 
the  4th  of  May  1850,  but  she  was  still 
unmarried. 

The  bill  was  filed,  on  the  3rd  of  June 
1862,  by  JuUa  Mary  West,  against  William 
Robert  West,  the  testator's  widow,  and  the 
21 
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surviving  trostees  of  his  will,  for  the  pur- 
pose of  having  the  rights  and  interests  of 
the  plaintiff  and  all  other  parties  in  the 
testator's  estate  declared. 

Mr,  Molina  and  Mr,  Hardy y  for  the 
phdntiff. — One-third  part  of  the  residue 
became  vested  in  the  plaintiff  at  once  upon 
the  testator's  death,  subject,  however,  to  be 
divested  upon  her  marrying  under  twenty- 
one  years  of  age  without  the  consent  of  her 
guardians.  When  the  testator  said  that 
tiie  plaintiff's  share  was  to  be  vested  in 
her  upon  her  marriage  with  the  consent  of 
her  guardians,  he  meant  that  it  was  to  be 
paid  or  transferred  to  her  in  the  event  of 
her  manying  under  twenty-one  with  such 
consent,  and  that  she  was  entitled  to  have 
it  paid  to  her  Upon  her  attaining  that  age, 
if  she  had  not  been  married.  'Hie  present 
case  feU  within  the  principle  of  Booth  v. 
Booth  (1),  where  it  was  held  that  a  gift  of 
residue  to  the  testator's  great-nieces  upon 
their  marriage,  with  interest  thereon  in  the 
mean  time  until  that  event  vested  in  them 
before  marriage,  they  having  respectively 
attained  the  age  of  twenty-one  years  before 
the  will  was  made.     They  also  referred  to 

Berkeley  v.  Smnbume,  16  Sim.  275; 
s.  c.  17  Law  J.  Rep.  (n.s.)  Chanc. 
416. 

Taylor  v.  Frobtsker^  5  De  Gex  &  Sm. 
191 ;  S.C  21  Law  J.  Rep.  (n.&)  Chanc. 
605. 

Young  V.  Robertson,  8  Jur.  N.S.  825. 

1  Jarman  on  Wills,  2nd  edit.  722  (2). 
Mr.  J.  J,  Aston,  for  R.  W.  West,  con- 
tended that  the  plaintiff  had  only  a  contin- 
gent interest  in  the  testator's  real  and 
personal  property  dependent  on  the  event 
of  the  marriage  with  the  consent  of  the 
persons  named  in  the  testator's  wiU,  and 
that  imtil  such  marriage  her  share  would 
not  vest  in  her.  Marriage,  with  the  con- 
sent declared  by  the  testator,  was  a  condi- 
tion precedent,  upon  which,  and  not  before, 
a  share  of  residue  was  to  vest  in  the  plain- 
tiff. He  referred  to  Atkins  v.  Hiccocks{2), 
Mr,  Bacon  and  Mr.  Marten,  for  the  trus- 


Stuaet,  V.C. — There  is  great  difficulty 
in  cases  of  this  kind. 

(1)  4  Vet.  899. 

(2)  Sde  also  Jones  v,  Maddlwain,  1  Russ.  220. 

(3)  1  Aik.  600. 


Lord  Hardwicke,  in  the  case  otAHdMy, 
Hiccocks,  held  that,  where  the  words  re- 
ferring to  marriage  amount  to  a  condition 
precedent,  the  condition  must  be  performed 
in  order  to  entitle  the  legatee  to  a  vested 
interest  That  is  an  intelligible  ground  of 
decision,  and  the  authority  of  that  case  has 
never  been  questioned.  It  is  certain  in  the 
present  case  that  there  is  no  condition 
precedent,  and  there  are  authorities  which 
shew  that  upon  questions  of  this  kind  the 
Court  has  done  some  violence  to  the  lan- 
guage of  the  testator  in  order  to  prevent 
the  consequences  which  would  follow  from 
a  construction  incoYisistent  vrith  the  inten- 
tion of  the  testator  in  favour  of  the  legatee. 

Li  the  case  of  Booth  v.  Booth  there  was 
a  gift  of  residue,  as  in  the  present  case, 
upon  trust  to  pay  the  dividends  equally  be- 
tween the  testator's  two  great-nieces,  Phoebe 
Booth  and  Ann  Booth,  until  their  respective 
marriages,  and  from  and  immediately  after 
their  respective  marriages  to  assign  and 
transfer  their  respective  moieties  or  shares 
thereof  unto  them  respectively.  That  was 
a  strong  case,  for  there  was  an  express  gift' 
of  a  life  interest  with  a  direction  to  pay  the 
capital  upon  the  marriage  of  the  nieces. 
One  of  the  nieces  died  without  having  be«tt 
ever  married,  and  the  question  was  whether 
her  share  was  Vested.  Lord  Alvanley  de- 
cided that  it  was  a  vested  interest,  though 
the  event  of  marriage  had  never  occurred. 
Looking  at  the  whole  will,  and  doing 
violence  to  the  particular  words  whi<i 
said  that  the  capital  was  to  be  paid  upon 
marriage,  he  held  that  the  capital  was 
transmissible,  though  the  lady  was  never 
married  at  all.  In  that  case  the  Court 
had  to  consider  the  various  authorities, 
and  amongst  the  rest  the  case  of  Atkins  v. 
Hiccocks;  and  Lord  Alvanley,  in  deciding  in 
favour  of  the  niece,  who  had  never  been 
married,  relied  very  strongly  upon  the  cir- 
cumstance that  the  subject-matter  of  the 
gift  was  not  a  legacy  of  specific  amount, 
but  a  share  of  residue.  That  seems  a  small 
distinction,  but  it  is  beyond  a  doubt  that 
this  Court  in  questions  of  this  kind  has 
made  a  distinction  in  favour  of  residuaiy 


Sir  W.  Grant,  in  Leake  v.  Robinson  (4), 
had  occasion  to  consider  the  decision  of 

(4)  2  Her.  363. 
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Lord  Alvanle^  in  Booth  y.  Booth,  and  after 
criticmng  the  judgment  of  Lord  Alvanley, 
he  ends  by  expressing  his  strong  approba- 
tion of  the  principle  upon  which  that  learned 
Judge  proceeded.  At  page  386  Sir  W. 
Grant  says,  *'I  am  aware,  however,  that 
although  with  regard  to  particular  l^acies, 
this  doctrine,"  that  is  in  favour  of  vesting, 
''  has  not  been  controverted,  yet  the  case  of 
Booth  V.  Booth  may  be  considered  as  throw- 
ing some  doubt  upon  it  when  it  is  a  residue 
that  is  the  subject  of  the  bequest  There  is 
certainly  a  strong  disposition  in  the  Court  to 
construe  a  residuary  clause  so  as  to  prevent 
an  intestacy  with  regard  to  any  part  of  the 
testator's  property.  With  all  that  disposi- 
tion, it  is  evident  that  Lord  Alvanley  felt 
that  he  had  a  difficult  case  to  deal  with. 
Some  violence  was  done  to  the  words  in 
&voiir  of  what  he  conceived  to  be,  and 
what  in  all  probability  was  the  intention. 
That  intention,  however,  was  collected  from 
words  which  do  not  occur  in  the  present 
case.  Both  the  legatees  were  adults  at  the 
time  the  will  was  mad&  Lord  Alvanley 
admits  that  if  it  had  been  otherwise,  it 
might  have  made  some  ingredient  in  the 
argument"  He  goes  on  with  further  ob- 
servations on  the  case  of  Booth  v.  Booth, 
and  adopts  the  principle  on  which  that 
dedflion  was  founded. 

Now,  in  this  case  there  is  a  clear  mani- 
festation of  bounty  towards  the  daughter, 
and  the  whole  question  seems  to  be  whether 
those  words  which  refer  to  her  marriage 
were  or  were  not  intended  to  give  her  a 
ben^dal  interest  in  regard  to  the  time  of 
vesting,  greater  than  the  testator  intended 
to  give  to  her  brother.  This  is  a  case  of  a  gift 
of  residue,  as  in  the  case  of  Booth  v.  Booth, 
But  there  is  no  distinction  like  that  in 
Booth  V.  BoothfWhere  the  first  gift  was  to  the 
daughter  of  the  dividends,  with  a  subsequent 
direction,  in  the  particular  event  of  marriage, 
to  pay  the  capital  to  her;  but  a  gift  of 
residue,  with  an  express  trust  for  the  son 
William  Robert  and  the  daughter  Julia 
Mary  West,  to  be  divided  between  them  in 
equal  proportions,  as  tenants  in  common, 
and  not  as  joint  tenants.  These  words  are 
free  from  all  doubt  The  testator  intended 
that  the  son  and  daughter,  at  some  time  or 
other,  should  take  the  whole  equally  between 
them  as  tenants  in  common.  Having  said 
that,  he  goes  on  to  say  that  the  share  of  the 


son  is  to  be  vested  at  twenty-four.  He 
might  have  said  the  same  thing  as  to  the 
share  of  the  daughter,  but  at  Uie  date  of 
the  will  she  was  only  eighteen  years  of  age, 
and  he  contemplated  she  might  marry  before 
twenty-one,  and  intended  that  if  she  did 
marry  before  she  attained  twenty-one,  that 
it  should  be  with  the  consent  of  her  guar- 
dians, and  that  her  share  should  be  then 
payable.  That  was  a  rational  intention  and 
expressed  by  these  words,  '*  the  share  of  the 
daughter  to  be  vested  in  her  upon  marriage 
with  the  consent  of  her  guardians  or  guar- 
dian for  the  time  being.''  It  seems  very 
clear  that  her  marriage  with  the  consent 
of  guardians  must  mean  her  marriage 
under  twenty-one  **;  for,  if  her  marriage  did 
not  take  place  under  twenty-one,  she  could 
not  have  any  guardian.  The  testator  meant 
that  if  she  married  under  twenty-one,  with- 
out consent,  the  legacy  should  not  then  vest 
in  her.  But  it  is  a  rational  intention  to 
assume  that  he  gave  her  a  greater  benefit 
than  he  gave  to  his  son,  whose  share  was  not 
to  vest  until  twenty-four.  He  goes  on  to  say, 
"  in  case  Robert  William  should  die  under 
twenty-four,  and  without  having  lawful  issue, 
or  his  said  daughter  Julia  Mary  should  die 
without  having  been  married  with  such  con- 
sent as  aforesaid.''  These  words,  "  die  with- 
out having  been  married  with  such  consent 
as  aforesaid,"  can  mean  nothing  else  than 
'*  die  under  twenty-one  unmarried."  Thus, 
if  she  died  unmarried  under  twenty-one, 
her  share  was  to  go  to  her  brother.  This 
gift  over  in*  the  event  of  a  death  before 
vesting  would  be  almost  nonsense,  if  the 
construction  contended  for  by  the  brother 
and  trustees  were  to  prevail  Suppose  the 
son  died  under  twenty-four,  what  was  to 
become  of  the  two  shares )  There  is  a  dear 
gift  of  them  to  the  daughter  as  the  sur- 
vivor; and  in  that  event,  if  the  will  be 
construed  with  reference  to  the  marriage, 
that  the  daughter  was  to  take  a  vested 
interest  only  if  she  married  with  the  consent 
of  guardians,  and  that  could  not  occur  after 
twenty-one,  the  whole  gift  would  fail  Sir 
W.  Qrant  said,  that  a  gift  of  residue  was  a 
different  thing  from  a  gift  of  a  legacy;  and 
that  there  was  a  strong  disposition  in  the 
Court  to  construe  a  residuary  gift  so  as  to 
prevent  an  intestacy.  But  here  there  would 
be  an  intestacy  of  the  whole  if  the  son  died 
under  twenty-four,  and  the  daughter  sur- 
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vived  and  married  at  thirty;  for  neither 
woidd  take  a  share  of  the  residue.  That  is 
a  construction  entirely  different  firom  the 
whole  scope  of  this  will.  This  is,  I  think, 
a  stronger  case  than  that  of  Booth  v.  Booths 
where  it  appeared  that  the  Court  wished  to 
accelerate  vesting  and  prevent  intestacy. 

Under  these  circumstances,  it  seems  to 
me  that  the  plaintiff,  is  entitled  to  a  declara- 
tion that  her  share  is  vested,  and  I  think 
the  proper  order  will  be  to  declare  that  the 
son  and  daughter  were  entitled  absolutely. 

The  order  was  as  follows:  This  Court 
doth  declare,  that  under  the  circumstances 
the  plaintiff  Julia  Mary  West,  and  the  de- 
fendant William  Robert  West,  are,  accord- 
ing to  the  true  construction  of  the  will  of 
the  said  testator,  absolutely  entitled  to  two 
third  parts  of  his  residuary  real  and  personal 
estates,  in  equal  moieties  as  tenants  in  com- 
mon, and  to  the  remaining  third  part  thereof 
subject  to  the  estate  therein  of  their  mother, 
the  defendant  Mary  Halsey  West,  in  equal 
moieties  as  tenants  in  common ;  and  doth 
decree  the  same  accordingly. 


LY,  M.R  ) 
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Indosurt  Acts,  8  <i&  9  Vict.  e.  118, 
11  de  12  Vict,  c.  99.— Power  of  Sale  — 
Applicatian  of  Sale  Monies. 

Trustees  of  settled  estates  with  a  power  of 
saUand  exchange  under  which  thescUe  monies 
were  madeapplicableinsatisfactionof charges 
on  the  settled  estates,  and  as  to  the  surplus  in 
the  purchase  of  other  lands,  sold  a  portion 
of  the  settled  estates  and  paid  the  proceeds  to 
a  tenant  for  life,  who  expended  the  greater 
part  thereof  upon  allotments  made  under  the 
Inclosure  Acts  in  fencing,  draining,  road- 
making,  dsc,  and  died  without  creating 
any  charge  under  the  acts : — Held,  that  the 
money  was  not  expended  in  accordance  with 
the  provisions  of  the  settlement  either  in 
satisfaction  of  an  existing  charge  or  in  the 
purchase  of  lands;  but  that,  though  the  forms 
of  the  Inclosure  Acts  had  not  been  complied 
with  (1),  any  sums  properly  expended  for  the 
purposes  mentioned  in  the  acts,  not  exceeding 

(1)  See  Drinkwater  v.  Combe,  2  Sim.  k  S.  840; 
1.  e.  8  Law  J.  Rep.  Chano.  178. 


51.   per  acre,  ought  to  be  allowed  to  the 
executors  of  the  tenant  for  life. 

By  a  settlement,  dated  the  27th  of  No- 
vember 1811,  several  real  estates  situate  in 
the  counties  of  Nottingham,  Lincoln,  Derby, 
York,  and  in  the  county  of  the  town  of 
Nottingham,  were  settled  so  that  Charles 
Herbert  late  Earl  Manvers,  on  the  deatJi 
of  his  father,  became  tenant  for  life,  with 
remainder  to  his  first  and  other  sons  suc- 
cessively in  tail  male.  The  settlement  con- 
tained powers  of  sale  and  exchange  by  the 
trustees,  with  the  consent  of  the  late  £arl 
and  his  father,  or  the  survivor;  and  the 
trustees  were  to  apply  the  proceeds  arising 
from  any  sale  or  exchange  in  or  towards 
satisfaction  of  any  charge  then  affecting  the 
settled  estates;  and  they  were  also  required 
to  invest  any  surplus  in  the  purchase  of 
other  hereditaments  in  fee  simple  or  of  lands 
of  leasehold  or  copyhold  tenure,  convenient 
to  be  held  therewith,  to  be  held  upon  the 
same  uses. 

On  the  20th  of  November  1832,  reco- 
veries of  the  several  estates  were  suffered, 
and  the  estates  were  again  settled,  but  the 
powers  of  sale  and  exchange  and  the  other 
powers  and  privileges  annexed  to  the  life 
estate  of  Charles  Herbert  Earl  Manv^s, 
a^d  exeidseable  during  its  continnaooe, 
were,  by  reference  to  the  settlement  of  the 
27th  of  November  1811,  continued  and 
restored. 

By  a  settlement  dated  the  14th  of  June 
1852,  made  on  the  marriage  of  '\^ficoimt 
Newark,  now  Earl  Manvers,  the  estates, 
subject  to  the  life  interest  of  the  then  Eari, 
and  to  the  then  existing  powers,  were  i^ 
pointed  to  new  uses,  wiUi  a  power  at  sale 
and  exchange  similar  to  that  in  the  settle- 
ment of  the  27th  of  November  1811. 

By  another  deed,  dated  the  15th  of 
August  1856,  increased  powos  were  givoi 
to  tiie  trustees  of  the  seUled  estates,  at  the 
request  in  writing  of  the  tenant  for  life  for 
the  time  being,  to  lay  out  money  arising 
from  the  sale  or  exchange  of  any  part  of 
his  settled  estates  in  improvements  upon 
other  parts  of  the  {Nroperty. 

In  June  1852  the  trustees  sold  a  piece 
of  land  at  Sneaton,  part  of  the  settled 
estates,  for  3,000^ ;  and  on  the  16lii  of 
September  1852,  they  paid  the  pordiase- 
money  to  Charles  Herbert  Eari  Manveis, 
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at  his  request,  as  he  was  in  the  habit  of 
maldiig  additions  to  the  settled  estates,  and 
calling  npon  the  trostees  to  reimbuTse  him. 

Between  1849  and  1856  inclosores  of 
waste  lands  were  being  made  in  Moorhoose, 
in  the  county  of  Nottingham,  and  Newbold, 
in  the  county  of  Lincolnshire,  and  the  Earl 
gave  up  several  plots  of  old  inclosed  lands 
in  exchange  for  new  allotments ;  there  were 
also  allotted  to  him  in  severalty  in  lieu  of 
his  common  ri^ts  143  acres  of  the  waste, 
and  in  respect  of  these  allotments  he  ex- 
pended in  fencing,  draining,  road-making, 
^^ysums  amounting  to  2, 2 18^.  13«.  id,,  and 
he  subsequently  exp^ided  a  further  sum  of 
576L  2s.  in  respect  of  the  same  inclosures, 
making  in  the  aggregate  2,794/L  15«.  4d 

Charles  Herbert  Eari  Manvers  died  on 
the  27th  of  October  1860,  and  this  bill  was 
filed  by  the  trustees  to  ascertain  whether 
the  3,000/.,  or  any  part  thereof  had  been 
properly  expended  in  pursuance  of  the  trust 
comprised  in  the  settlement  of  the  27th  of 
November  1811,  and  if  not,  that  so  much 
as  had  not  been  properly  expended  might 
be  repaid  to  them  out  of  the  late  Eail 
Manvers's  estate. 

Mr,  Deany  for  the  plaintiflfk 

Mr.  Kenyon,  for  Earl  Manvers,  the  pre- 
sent tenant  for  life,  and  one  of  the  executors 
of  the  will  of  the  late  Earl,  oont&ndod 
tiiat  the  expenditure  by  the  late  Earl  was 
anthcmsed  by  the  settlement,  because  the 
exchange  of  Uie  old  inclosures  was  justified 
by  the  settlement,  and  because  the  allot- 
nients  were  to  be  regarded  as  purchases  of 
new  interests,  or  as  remo'^ing  charges  upon 
tibat  part  of  the  settled  estates  over  which 
third  parties  had  existing  rights,  which  in 
effect  were  incumbrances. 

Mr.  Hobhoute^  for  Messrs.  Egerton  and 
Wynn,  the  other  executors. — The  lands 
acquired  under  the  inclosures  were  either 
in  the  nature  of  new  purchases,  or 
they  must  be  considered  as  having  been 
taken  by  die  kte  Earl  by  way  of  exchange 
for  his  then  existing  estate,  which,  from 
being  enjoyed  with  others  in  common,  be- 
came, as  a  several  inheritance,  a  new  estate, 
and  part  of  the  settled  estates.  This  was 
effidcted  by  the  late  Earl,  who,  as  the  ag^it 
of  the  trustees,  was  justified,  under  the 
setUement,  in  expending  the  trust  monies 
in  making  the  property  available  for  cul- 
tivation. 


Mr,  Surragey  for  "Viscount  Newark,  the 
infant  tenant  in  tail  in  remainder. — ^The 
inclosures  were  made,  as  regards  Mooriiouse, 
under  the  1 1  &  12  Vict  c.  27,  and  as  regards 
Newbold,  by  private  agreement  under  the 
provi8ion8ofthe8(k9Victa  118.SS.  16, 133. 
and  the  11  k  12  Vict  c.  99.  s.  8.  The 
late  Earl,  as  tenant  for  life,  could  only  affect 
the  estates  under  the  provisions  of  those  acts, 
and  he  had  not  duurged  the  inheritance 
with  the  only  sum  he  could  impose,  which 
.which  was  bl,  per  acre  towards  the  inclosure 
expenses.  This  could  only  be  done  by  pay- 
ing the  money  to  the  Commissioners,  and 
by  the  tenant  for  life  in  possession  executing 
a  mortgage  of  the  lands.  No  such  charge 
could  now  be  made  by  the  trustees,  who 
were  neither  in  possession  or  in  receipt  of 
the  rents.  The  3,000/L  was,  therefore,  a 
debt  due  from  the  trustees. 

Mr,  Kenyony  in  reply. 

The  Master  of  thb  Rolia — ^It  is  neces- 
sary to  consider  whether  this  sum  of  2,794^ 
can  be  treated  as  paid  for  the  purchase  of 
another  estate,  purchased  by  the  late  Earl, 
as  the  agent  and  on  the  behalf  of  the 
trustees,  and  the  purchase  as  having 
been  adopted  by  them.  This  view  cannot 
be  entertained.  No  sum  of  money  was 
paid;  neither  could  it  properly  be  paid 
as  a  consideration  for  the  allotment  which 
was  made  by  the  Inclosure  Commissioners. 
It  was,  no  doubt,  a  condition  of  such  allot- 
ment that  money  should  be  expended  in 
fencing,  draining  and  road-making;  but 
these  expenses  do  not  constitute  a  money 
consideration  for  the  allotment :  that  is 
made  simply  in  consideration  of  the  relin- 
quishment of  the  rights  of  common  which 
belonged  to  the  Earl  over  the  land  inclosed 
in  respect  of  his  adjoining  property.  In 
that  case,  then,  can  i^e  2,794^.,  or  any  part 
thereof^  be  in  equity  deemed  to  have  been 
an  existing  chaige  upon  the  settled  estates  ? 
— and,  if  so,  to  what  extent  1  This  must 
be  answered  by  the  General  Inclosure  Act 
(8  &  9  Vict  c.  118.  s.  133),  which  em- 
powers a  tenant  for  life,  with  the  consent 
of  the  CommissionerB,  to  chaige  the  allots 
ment  with  his  proportion  of  ^e  inclosure 
expenses,  not  exceeding  61,  per  acre ;  and 
by  the  11  <fe  12  Vict  c.  99.  &  8.  the  money 
so  raised  must  be  paid  to  and  applied  by 
the  Commissioners.     It  does  not  appear 
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that  the  consent  of  the  Commissionen  to 
charge  the  allotments  with  inclosure  expenses 
was  ever  obtained.  The  payment,  however, 
of  the  3,000/.  by  the  trustees  to  the  late 
Earl  conld  only  have  reference  to  the 
money  expended  by  the  Earl  for  the  inclo- 
sure expenses ;  and  his  application  for  the 
money  must  here  be  considered  as  clear 
evidence  of  his  intention  to  charge  the 
expenses  on  the  allotments ;  and  if  he  were 
now  living  he  could  make  such  a  chaige 
upon  the  allotments.  By  the  settlement 
dated  the  15th  of  August  1856  the  powers 
given  to  the  trustees  for  the  application  of 
the  monies  arising  from  the  sale  of  the 
settled  estates  were  enlarged;  but  those 
powers  cannot  apply  to  the  3,000^  which 
was  paid  to  the  trustees  in  1852.  But  not- 
withstanding the  provisions  of  the  8  &  9 
Vict  c.  118.  have  not  been,  and  cannot 
now,  in  consequence  of  the  EarFs  death,  be 
complied  with,  still  the  Court,  under  the 
circumstances,  has  power  to  declare  that  so 
much  of  the  2,794/.  Us.  4<1  as  the  Earl 
himself  could  have  made  a  charge  on  the 
allotments,  must  be  considered  as  an  exist- 
ing charge  upon  such  allotments.  So  much, 
therefore,  as  was  properly  expended  in  effect- 
ing the  inclosures,  not  exceeding  5L  per 
acre,  must  be  allowed  as  a  proper  applica- 
tion out  of  the  sum  of  3,000/.  It  must^ 
however,  be  to  that  extent  only,  and  I  will 
make  a  declaration  to  that  effect 


LY,  M.R  ) 
V.  19;  V 
jc.  3.        j 


BOMILLY,  M.R  ' 

Nov. 
Dec. 


VXBNON  V.  BAEL  MAK- 
yBB& 


Will — Charge  of  Debts — Exoneration  of 
general  Residue, 

The  selection  by  a  testator  of  a  particular 
portion  of  his  personal  estate  for  payment 
thereout  of  debts  will  exonerate  the  residuary 
personal  estate  from  its  liability. 

Charles  Herbert  Earl  Manvers,  by  his 
will,  dated  the  24th  of  October  1860, 
directed  that,  after  payment  of  all  his  just 
debts,  all  money  c^  which  he  might  die 
possessed  might  be  divided  amongst  his 
three  dear  children.  All  his  other  personal 
property  of  every  description  whatsoever 
he  devised  to  his  dear  son  Newark,  and  he 


appointed  his  said  son  and  his  two  sons- 
in-law,  Messrs.  Egerton  and  Wynn,  joint 
executors  of  his  wilL 

The  testator  died  on  the  27th  of  October 
1860,  leaving  issue  three  children,  Sidney 
William  Herbert,  Earl  Manvera,  his  only 
surviving  son,  and  two  daughters;  and  a 
question  was  now  raised,  whether  the  debts 
were  charged  upon  the  specific  legacies,  or 
whether  t£ey  ought  to  be  paid  out  of  the 
residue. 

Mr,  Dean,  for  the  plaintiffs. 

Mr,  Kenyon,  for  Earl  Manvers. — ^The 
will  of  the  testator  contained  two  distinct 
gifts.  One  was  a  specific  gift  of  the  money 
after  payment  of  ihe  debts ;  this  sentence 
expressly  selected  the  fund  out  of  which 
the  debts  were  to  be  paid,  and  nothing  was 
given  until  they  were  paid.  The  other 
was  a  gift  of  the  rest  of  the  personalty. 
Each  sentence  was  altogether  distinct  fnm 
the  other — 

Choat  V.  Yeats,  1  J.  &  W.  102. 
Browne  v.  Chroombridge,  4  Madd.  495. 

Mr,  Hobhouse,  on  behalf  of  Mr.  fjgerton 
and  Mr.  Wynn,  who,  in  right  of  their  wives, 
are  interested  in  the  money  specifically 
bequeathed  by  the  testator,  considered  that 
the  debts  ought  not  to  be  paid  out  of  *'  the 
money";  but  that  it  was  payable  out  of  the 
genei^  residuary  estate  which  was  given 
to  the  present  EarL  The  direction  to  pay 
debts,  at  the  beginning  of  the  will,  was 
merely  an  expression  of  a  general  inten- 
tion— 

Holford  V.  Woody  4  Ves.  76. 

2  Jarman  on  Wills,  639,  3rd  ed. 

Mr,  Surrage,  for  Viscount  Newark,  an 
infant 

The  Master  of  the  Rolls. — Upon  con- 
sidering the  tenns  of  the  will,  I  think  they 
come  within  the  rule  laid  down  in  Bootle 
V.  Blundell  (1),  which  is,  that  when  a  will 
contains  a  direction  to  pay  debts  out  of  a 
particular  fund,  that  is  equivalent  to  a  direc- 
tion that  they  are  not  to  be  paid  out  of  the 
general  estate.  Here  the  words  of  the  will 
are,  ''I  desire  tJiat^  after  payment  of  aU  my 
just  debts,  all  money  which  I  may  die  pos- 
sessed of  may  be  divided  amongst  my  ^ree 
children.  All  my  other  personal  estate  I 
devise  to  my  dear  son  Newark."    Now,  if 

(1)  19  y«s.  518;  8. 0.1  Mer.  199. 
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the  two  sentences  liad  been  continuons,  I 
should  have  held  that  the  words  "  subject 
to  the  payment  of  my  just  debts/'  governed 
the  whole ;  but,  on  behalf  of  the  plaintiff,  it 
was  correctly  pointed  out  that  such  is  not 
the  case,  and  that  they  are  two  distinct  gifts 
and  two  distinct  sentences;  and  conse- 
quently the  meaning  of  the  expression  is 
within  the  rule  followed  in  BooiU  v.  Blur^ 
dellj  that  it  is  a  charge  upon  the  money, 
and  consequently  the  rest  of  the  personal 
estate  is  exonerated  from  the  pajrments; 
and  I  shall  make  a  declaration  to  Uiat 
effect 


HABMS  V.  PABSONS. 


BOMILLT,  M.IL  ) 

Dec  10,       V 
11,12,17.     J 

Cotdract  —  Sale  of  Business  —  Covenant 
mot  to  carry  on — Restraint  of  Trade, 

Upon  the  sale  hy  the  defendant  to  the 
jilaitUiffs  of  a  business  of  a  horsehair  manu- 
facturer  the  defendant  hy  written  contract 
agreed  not  to  buy,  sell,  manufacture^  or 
directly  or  indirectly  interfere  in  the  trade 
or  business  of  a  horsehair  manufacturer, 
except  for  the  benefit  of  the  plaintiffs;  wnd 
subsequently  in  a  deed  of  assignment  (exe- 
cuted in  pursuance  of  the  previous  contract  J 
the  defendant  covenanted  that  he  would  not, 
directly  or  indirectly,  carry  on  the  business 
of  a  honehairma^ufacturer  within  200  miles 
from  B.  without  the  consent  in  writing  of 
ikeplakUiffs,  except  for  their  benefit  and  at 
their  request  The  defendant,  besides  being  a 
manufacturer  of  horsehair,  was,  at  the  time 
of  the  sale,  a  general  dealer  in  unmanufac- 
tured horsehair;  he  also  purchased  and  sold 
manufactured  horsehair,  which  was  usual 
both  with  dealers  and  manufacturers : — 
Held,  upon  evidence  as  to  the  mode  of  carry- 
ing on  the  business,  that  the  limit  of  200 
mles  was  reasonable;  and  held  also  that 
the  defendant  had  sold  so  much  of  the 
business  as  belonged  to  that  of  a  horsehair 
manufacturer,  though  forming  part  also  of 
the  business  of  a  horsehair  dealer;  and  that 
he  must  be  restrained  from  the  purchase  and 
sale  of  m£Mufactured  horsehair. 

This  bin  was  filed,  by  Henry  EEarms  and 
William  list,  against  Joseph  Parsons,  pray- 
ing that  am  assignment,  dated  the  28th  of 


February  1859,  might  be  rectified,  so  far 
as,  through  mistake  or  otherwise,  it  was 
contrary  to  the  intention  of  the  parties  with 
the  object  on  the  part  of  the  plaintiffs  of 
preventing  the  defendant  from  dealing  in 
horsehair;  and  praying  also  that  the  de- 
fendant might  he  restrained  from  carrying 
on  the  trade  or  business  of  a  horsehair 
manufacturer  at  Birmingham,  or  within 
200  miles  thereof. 

Joseph  Parsons,  for  some  time  previous 
to  August  1858,  carried  on  the  business  of 
a  horsehair  manufacturer  and  dealer  at  135, 
Moseley  Street,  Birmingham. 

By  an  agreement,  dated  the  17th  oi 
August  1858,  Messrs.  Harms,  List  &  Co. 
agreed  to  give  the  defendant  630/.  for  the 
goodwill  of  his  business  of  a  horsehair 
manufacturer  at  Birmingham  and  elsewhere, 
including  the  whole  of  the  fixtures,  imple- 
ments and  utensils  in  trade,  fittings,  steam- 
engine,  dye-tauk,  <bc.,  at  the  said  premises. 
They  also  agreed  to  take  all  the  manufac- 
tured stock,  at  a  fair  valuation,  on  the  pre- 
mises at  the  date  of  the  agreement,  and 
also  about  three  tons  of  cocoa-nut  fibre  lying 
at  the  Grand  Junction  Wharf,  Birmingham, 
except  such  portions  as  J.  Parsons  might 
manufacture  between  that  date  and  the  29th 
of  September  next  They  also  agreed  to 
take  a  lease  of  the  premises,  terminable  at 
seven,  fourteen  or  twenty-one  years,  at  their 
option,  at  90/.  a  year.  The  defendant 
agreed  to  be  bound  not  to  buy  or  sell, 
manufacture,  or  directly  or  indirectly  to 
interfere  in  the  trade  or  business  of  a 
horsehair  manufacturer,  except  for  the  bene- 
fit of  the  plaintiffs,  after  the  29th  of  Sep- 
tember then  next,  and  except  for  the 
disposal  of  such  of  the  uimianufBictured  stock 
which  he  might  have  on  hand  on  the  29th 
of  September.  The  defendant  was  to  be 
at  liberty  to  buy  and  sell  Mexican  fibre 
as  a  wholesale  dealer,  but  not  to  manu- 
feusture  it 

The  plaintiffs  paid  400/.  for  the  goodwill 
and  230/.  for  the  plant  of  the  business,  and 
they  paid,  further,  1,316/.  6*.  4c/.  for  the 
stock  at  a  valuation ;  they  also  executed  a 
lease  of  the  premises,  and  took  possession 
on  the  29th  of  September  1858. 

By  an  indenture,  dated  the  28th  of 
February  1859,  reciting  the  facts  above 
stated,  Uie  defendant  assigned  the  goodwill 
of  a  horsehair  manufEusturer  so  carried  on 
by  him,  aud  all  the  utensils,  ^.  and  other 
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the  fixtures  of  trade,  to  the  plaintiffs,  their 
executors,  administrators  and  assigns,  ab- 
solutely; and  he  covenanted  with  them 
that  he  the  defendant  would  not  at  any  time 
thereafter,  either  by  himself  or  in  connexion 
or  by  any  other  person  or  persons,  directly 
or  indirectly  cany  on  the  said  t^ade  or 
business  of  a  horsehair  manufacturer  at 
any  town,  city  or  other  place  in  the  United 
Kmgdom  within  the  distance  of  200  miles 
from  the  town  of  Birmingham  without  the 
consent  in  writing  of  the  plaintiffs  from 
time  to  time  first  had  and  obtained,  except 
for  their  benefit  and  at  their  request,  under 
a  penalty  of  1,000/.,  to  be  paid  to  the 
plaintiffis,  their  executors,  administrators 
and  assigns.  It  was  then  declared  that 
nothing  therein  contained  should  extend 
to  prevent  the  defendant  from  buying  and 
selling  Mexican  fibre  as  a  wholesale  dealer ; 
but  he  should  not,  either  directly  or  in- 
directly, be  at  liberty  thereafter  to  manu- 
facture the  same.  The  defendant  then 
covenanted  that  he  would  introduce  the 
plaintiffo,  their  executors,  administrators 
and  assigns,  to  his  customers,  and  use 
his  best  endeavours  to  promote  the  .said 
trade  or  business,  and  give  them  the  full 
advantage  of  his  connexion  and  custom  in 
the  trade  or  business. 

The  evidence  shewed  that  the  business  of 
a  horsehair  manufacturer  was  in  very  few 
hands;  but  that  the  business  of  a  dealer 
was  carried  on  by  a  huge  number  of  p^«ons ; 
that  previous  to  the  sale  of  the  business, 
the  defendant  carried  on  both  the  business 
of  a  manufacturer  and  a  dealer ;  and  that 
since  the  execution  of  the  assignment  he 
had  been  in  the  employment  of  his  brother- 
in-law,  a  horsehair  manufacturer  at  Bir- 
mingham. The  defendant,  by  his  answer, 
also  admitted  that  he  had  bought  manu- 
&ctured  horsehair  within  the  circuit  of  200 
miles  from  Birmingham  for  the  piu-pose  of 
selling  it  again,  though  not  for  the  purpose 
of  manufacturing  it 

Mr,  Baggallay,  Mr,  Karslake  and  Mr, 
F.  Clifford,  for  tiie  plaintiffs. — It  would, 
no  doubt,  be  argued  that  a  covenant  not  to 
cany  on  li^usiness  within  a  circuit  of  200 
miles  was  unreasonable  and  excessive ;  but 
considering  the  modem  facilities  of  com- 
munication and  the  modem  means  of  trans- 
port, it  might  safely  be  asked  whether  a 
general  restriction  without  limit  would  be 
i^iainjst  public  policy;  and,  consideriDg  the 


altered  state  of  trade,  it  certainly  was  not 
against  public  policy  to  covenant  not  to 
trade  within  200  miles.  The  connexions 
of  trade  now  extended  to  all  parts  of  the 
world,  and  contracts  were  taken  to  be  exe* 
cuted  at  most  remote  place&  A  general 
covenant,  therefore,  to  retire  from  trade 
altogether  might  reasonably  be  taken  from 
a  telegraphic  instrument-maker ;  Bass's  and 
AUsopp's  ales  were  known  the  world  over, 
and  Mudie  made  no  difficulty  in  sending 
books  round  the  kingdom,  and  even  abroad ; 
a  general  covenant  might  also  be  asked  from 
them.  The  plaintiffs  had  purchased  and 
paid  the  defendant  for  his  business  and  lus 
stock-in  trade ;  they  had  stipulated  for  its 
sole  enjoyment  within  200  iniles;  and  they 
were  injured  by  the  competition  which,  by 
his  appearing  in  the  market,  they  had  to 
sustain. — 

TaUts  V.  TaUtSy  1  R  &  R  391;  s.c. 
22  Law  J.  Rep.  (n.s.)  Q.R  185. 

Bunn  V.  Guy,  4  East,  190. 

Whtttaker  v.  Hotoe,  3  Beav.  383. 

WaUis  V.  Day,  2  Mee.  &  W.  273;  8.a 
6  Law  J.  Rep.  (n.s.)  Exch.  92. 

Avery  v.  Langford,  Kay,  663 ;  s.  c.  23 
Law  J.  Rep.  (n.s.)  Chanc.  837. 
Mr,  Selmyn  and  Mr,  Druce,  for  Joseph 
Parsons. — ^There  was  a  great  difference  be- 
tween a  manufacturer  and  a  dealer  in  horse- 
hair. The  manufacturing  business  had  been 
sold;  and  the  bill  did  not  allege  that  there 
had  been  any  breach  of  the  actual  contract 
The  plaintiffs,  however,  had  excluded  the 
defendant  from  carrying  on  business  within 
limits  far  larger  than  were  reasonable  or 
necessary  for  their  protection.  So  hr, 
therefore,  the  covenant  was  void;  and  the 
Court  would  not  grant  the  injunction  asked, 
and  it  would  certainly  not  extend  the  terms 
*of  the  deed  so  as  to  prevent  the  defendant 
from  dealing  in  horsdiair. — 

Homer  v.  Graves,  7  Bing.  735 ;  s.  c.  6 
M.  &  R  768 ;  9  Law  J.  Rep.  C.P.  192. 

Price  V.    Green,   16  Mee.  AW.  346; 
s.a  16  Law  J.  Rep.  (n.s.)  ExcL  108. 

Mallan  v.  Mc^/,  11  Mee.  &  W.  653; 
S.C.  12  Law  J.  R^.  (n.s.)  Exch.  376: 
13  Mee.  &W.  511;  U  Law  J.  Rep. 
(n.s.)  ExcL  48. 
Mr.  Baggallay,  in  reply,  said  that  the 
contract  with  the  plaintiffs  extended  not 
only  to  manufacturing,  but  also  to  dealing, 
whether  in  the  raw  nuiterial  or  in  manu- 
factured goods.    The  contract  extended  to 
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all  the  benefits  to  arise  from  the  trade  car- 
ried on  by  the  defendant  as  mannfacturer. 

The  Masteb  of  the  Rolls. — Restraints 
of  trade,  for  which  a  consideration  has  been 
paid,  are  nndoubtedly  valid.  It  rests,  how- 
ever, with  the  discretion  of  the  Court  to 
say  whether  the  restraint  is  reasonable  or 
ezcessiye.  In  WMUaker  v.  Howe  a  cove- 
nant for  valuable  consideration  not  to  canj 
on  the  business  of  an  attorney  and  solicitor 
in  Ckeat  Britain  for  twenty  years  was  con- 
sidered good.  The  business  of  a  horsehair 
manufcicburer  appears  to  be  in  few  hands  ; 
still  it  cannot  be  considered  thitt  200  miles 
is  a  restriction  which  can  affect  the  contract 
the  defendant  has  entered  into.  The  de- 
fendant says  that  he  had  not  broken  the 
contract ;  that  the  business  of  a  manu- 
&ctarer  is  distinct  from  that  of  a  dealer ; 
and  that  he  has  not  assigned  the  business 
of  a  dealer.  Strictly,  it  is  impossible  to 
say  that  he  has  carried  on  the  business  of 
a  manu&cturer ;  but  he  has  bought  and 
sold  on  his  own  account  manufactured 
horsehair  within  the  proscribed  limits  after 
selfing  the  whole  of  Ids  stock  to  the  plain- 
tiflBs.  This  was  a  part  of  the  business  of  a 
hors^iair  manufficturer,  and  a  part  he  had 
contracted  to  selL  It  was  also  a  part  of  the 
business  of  a  dealer;  but  so  much  of  it  as 
a{^>ertaiDed  to  the  business  of  a  manu- 
fiusturer  the  defendant  had  assigned  to  the 
plaintifEB  for  value;  and,  so  far,  the  deed 
must  be  construed  most  strongly  against 
the  grantor.  The  defendant,  therefore, 
must  be  held  to  have  sold  all  that  belonged 
to  the  business  of  a  horsehair  manufacturer. 
His  Honour  accordingly  granted  an  in- 
junction to  restrain  the  defendant  from 
buying  and  selling  manufactured  horsehair, 
ather  by  himself  or  any  other  person, 
direcUy  or  indirectly,  or  in  anywise  inters 
feiing  with  the  trade  or  business  of  a  horse- 
hair manu^MSturer ;  but  said  the  bill  must  be 
dismissed  so  far  as  it  sought  to  restrain  tJie 
defendant  from  carrying  on  the  business  of 
a  dealer,  as  distinguished  from  the  pux^ 
diase  and  sale  of  manufactured  horsehair; 
and  as  the  plainti£k  had  asked  more  than 
ooold  be  given  to  them,  each  party  must 
pay  his  own  costs.  Further  proceedings 
must  also  be  stayed,  and  there  must  be 
liberty  to  apply. 

Naw  Suns,  82.~OHA«a 


D,V.C.    ) 

10, 12;  V 
b.  13.      1 


Wood,  V.C. 
Dec.  10, 
Feb. 


SIMPSON  V.  FOOO. 


Ship  —  Mortgage  —  Conflict  of  Laws — 
Comity  of  Nations — Judgment  of  Foreign 
Court  'in  Rem  and  Inter  Partes — Lex  Loci 
Contractus — Lex  Domicilii — L,ex  Fori, 

The  owners  of  a  British  ship  mortgaged 
her  in  England^  and  she  afterwards  was 
taken  by  the  mortgagors  to  New  Orleans^ 
where  she  was  attached  by  creditors,  who 
took  proceedings  in  the  Courts  there  for  the 
purpose  of  milking  her  available  for  their 
demands.  The  English  mortgagees  inter- 
vened in  these  proceedings  for  the  purpose  of 
asserting  their  rights;  but  their  claim  was 
wholly  disregarded,  the  law  of  New  Orleans 
not  recognizing  a  mortgage  of  chattels;  and, 
under  an  order  of  the  Court,  the  ship  was 
sold  to  a  British  subfect.  The  ship  having 
afterwards  returned  to  England  with  a 
cargo,  the  mortgagees  filed  a  bill  to  enforce 
their  claim: — Held,  that  the  Judgment  of  a 
foreign  Court  of  competent  Jurisdiction  is 
conclusive  inter  partes  on  the  merits  of  the 
matter  in  dispute,  hut  may  be  reviewed  by 
the  Courts  in  England  if  any  error  appears 
on  the  face  of  the  record 

Where  a  foreign  tribunal  acts  in  defiance 
of  the  comity  of  nations  by  refusing  to 
recognize  a  title  properly  acquired  according 
to  the  laws  of  England,  its  judgment  will  be 
disregarded  by  the  English  Courts, 

In  the  distribution  of  assets  the  Lex  fori 
prevails. 

In  this  case  the  biU  was  filed,  by  the 
Bank  of  Liverpool,  as  mortgagees  of  the 
British  ship  Warbler.  The  ship  had  been 
sold  at  New  Orleans  to  the  defendant  Fogo, 
a  British  subject,  under  a  decree  of  &e 
Courts  there,  they  refrising  to  recognize  the 
title  of  the  mortgagees.  The  ship  was  now 
in  this  country,  and  this  suit  was  instituted 
to  ascertain  and  enforce  the  rights  of  the 
plaintiffs.  The  case  is  reported  on  demur- 
rer in  1  Jo,  <fe  H.  18;  and  29  Law  J,  Rep. 
(n.s.)  Chanc.  657,  and  now  came  on  for 
hearing  on  motion  for  decree.  The  facts  of 
the  case  are  fiilly  set  out  in  the  judgment  of 
the  Vice  Chancellor  and  in  the  above  report 

Sir  Hugh  Cairns,  Mr,  Charles  Hall  and 
Mr,  Milward  of  the  common  law  bar,  for 
2K 


Digitized  by 


Google 


250 


COURTS  OF  CHANCERY: 


[N.a 


the  plaintiffs,  contended  that  this  was  a 
judgment  in  personam  and  not  in  rem;  that, 
therefore,  it  was  not  conclusive  as  to  the 
title  to  the  ship ;  that  the  Courts  in  this 
country  would  examine  the  judgment  of  a 
foreign  Court,  not  being  a  judgment  in  rem, 
if  there  appeared  on  the  face  of  it  an  error 
sufficient  to  shew  that  the  Court  had  come 
to  an  erroneous  conclusion  either  of  law  or 
fact,  or  if  the  judgment  itself  was  repugnant 
to  the  comity  of  nations.  On  these  points 
the  following  authorities  were  cited  : 

The    Duchess    of  Kingston's    case,    2 
Smith's  Lead.  Cas.,  5th  edit  683, 
note. 
Dalffleish  v.  Hodgson,  7  Bing.  495;  ac. 

9  Law  J.  Rep.  C.R  138. 
Beimers  v.  Druce,  23  Beav.  145  ;  s.  c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  196. 
Don  V.  lAppmann,  5  (A  <fe  F.  I. 
Thuret  y.  Jenkins,  7  Martin's  Louisiana 

Term  Rep.  318,  353. 
Livermore's  Dissertations,  137,  140. 
3  Burgas  Foreign  and  Colonial  Law, 
763. 
Mr,  Giffard,  Mr,  Mellish,  of  the  com- 
mon law   bar,   and  Mr,  W,  F,  Robinson, 
for  the   defendant   Fogo,   contended  that 
the  sale  was  valid;  that  Uie  law  of  Louisiana, 
not  recognizing  mortgages  of  chattels,  was 
not  a  bii^barous  or  imreasonable  law,  and 
that  the  judgment  founded  on  that  law 
ought  to  be  upheld  in  the  English  Courts. 
On  these  points  the  following  cases  were 
cited : 

Cammell  v.  SeufeU,  5  HurL  &  N.  728; 
s.  c.  29  Law  J.  Rep.  (n.s.)  Exch.  350 : 
affirming    the   judgment  below,    3 
HurL  &  N.   617;  s.  c.  27  Law  J. 
Rep.  (n.s.)  ExcL  447. 
Castrique  v.   Imrie,  8  Com.  B.   Rep. 
N.S.  1,  405;  ac.  29  Law  J.  Rep. 
(N.a)  C.P.  321;    30  Law  J.    Rep. 
(N.s.)  C.P.  177,  281. 
Hope  V.  Hope,  4  De  Gex,  M.  &  G.  328; 
ac.  23  Law  J.  Rep.  (N.a)  Chanc. 
682. 
Mr.  Aikin,  for  other  defendanta 
Sir  Hugh  Cairns,  in  reply. 

Wood,  V.C.  (Feb.  13.)— In  the  year 
1854  the  plaintiffs  acquired  a  title  to 
the  ship  Warbler  by  an  assignment  in  the 
nature  of  a  mortgage,  duly  registered  accord- 
ing to  the  laws  of  this  country;  and  no 


question  has  been  raised  as  to  the  validity 
of  that  mortgage.  The  mortgagors,  Messra 
Klingender,  continued  to  navigate  the  ship, 
whi<^  they  might  well  do  without  any 
impeachment  of  the  title  of  the  mortgagees ; 
and  in  January  1858  the  ship  arriv^  at 
the  port  of  New  Orleans,  in  Louisiana,  and 
was  there  attached  by  one  of  the  creditors 
of  the  mortgagor,  named  Hyllested,  first  by 
way  of  process,  and  afterwards  in  a  more 
formal  manner,  for  the  purpose  of  placing 
her  in  the  hands  of  the  liieriff  ihsX  she 
might  be  sold.  The  plaintiffs  in  the  mean 
time,  and  anterior  to  any  decision  with 
reference  to  the  sale  of  the  ship,  sent  out 
to  Mr.  Mure,  their  agent  at  New  Orleans, 
a  power  of  attorney  to  take  possession  of 
the  ship  on  their  behalf  which  by  the  law 
of  England  he  was  entitled  to  do.  Mure, 
finding  the  vessel  attached  as  mentioned 
above,  adopted  a  course  pointed  out  by  the 
law  of  Louisiana,  presenting  to  the  Court 
there  his  title  to  the  ship,  and  claiming  her 
by  what  is  called  a  petition  of  intervention. 
The  result  of  the  whole  case  was,  that  the 
Court  of  Louisiana,  having  heard-  him, 
declined  to  recognize  any  title  whatever  in 
him,  and  sold  the  ship,  but  sold  it  under  a 
process  exactly  analogous  to  our  writ  of 
JL  fa, ;  that  is  to  say,  they  sold  all  the  right 
and  interest  of  the  Messra  ELlingender  in 
the  ship. 

Apart  from  the  intervention,  there  can 
be  no  doubt  what  the  result  of  this  state  of 
things  would  be.  According  to  our  law,  a 
sale  of  all  the  right  and  interest  of  Messra 
Klingender  in  the  ship  would  simply  pass 
the  equity  of  redemption,  subject  to  the 
mortgage;  the  creditors  would  take,  sub- 
ject to  any  claim  of  the  mortgagees,  when 
they  should  proceed  to  sell  the  ship,  and 
upon  such  side  would  only  be  entitled  to 
the  surplus  purchase-money  after  payment 
of  the  mortgageea  There  can  be  no  doubt 
that  the  words  of  the  judgment  are,  that  the 
sheriff  shall  sell  all  Uie  right  and  interest 
of  the  debtor;  and  it  appears  from  the  evi- 
dence that  had  there  been  no  intervention, 
the  mortgagees  would  not  have  suffered; 
any  right  t£at  the  debtor  had  in  the  ship 
would  have  been  secured  to  the  creditors, 
and  nothing  more  would  have  been  done ; 
and  whenever  the  plaintiffs  could  obtain 
possession  of  the  ship  in  any  part  of  the 
globe,  they  would  have  been  recognused  as 
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tlie  owners,  and  iheir  right  would  have 
been  admitted  to  the  extent  of  their  mort- 
gage- 

I   have  had  considerable  difficulty    in 

extracting  from  the  cases  the  principles  by 
which  this  Court  must  be  guided  in  refer- 
ence to  a  foreign  judgment  Uke  the  present, 
supposing  this  Court  to  arrive  at  the  con- 
tusion that  the  foreign  judgment  is,  on 
the  £sce  of  it,  contrary  to  the  recognized 
principles  of  what  is  commonly  called  the 
**  comity  of  nations";  dealing  in  a  manner 
peculiar  to  the  law  of  that  foreign  country, 
and  not  condescending  to  take  any  notice 
whatever  of  the  law  which  exists  in  the 
country  by  which  the  title  to  the  ship  was 
originally  regulated. 

The  genend  principle  that  has  been  esta- 
blished by  the  comity  of  nations,  and  in  the 
interests  of  commerce,  is  tins,  that  that  title 
which  a  man  has  legally  acquired  in  one 
country  shall  be  a  good  title  to  him  all  over 
the  worid  :  of  course,  this  is  subject  to  the 
principle  by  which  Courts  are  regulated 
with  regard  to  the  acquisition  of  a  legal 
titles  As  to  real  estate,  the  legal  title 
throughout  the  world  can  only  be  acquired 
accor^ng  to  the  laws  of  the  country  in 
which  the  real  estate  is  situated  affecting 
the  transfer  of  real  estate  the  "  lex  loci  rei 
dUgJ"  As  regards  the  title  to  property  of 
a  moveable  nature  the  question  sometimes 
arises  whether  the  lex  loci  cantractda  or  the 
Ux  domidiU  of  the  parties  shall  prevail; 
but  in  this  case  it  is  unnecessary  to  con- 
sider that  question,  because  undoubtedly 
both  the  loctu  contraettU  and  the  domicile 
of  the  parties  were  British ;  and  if  as  in 
some  cases  has  been  held,  the  lex  loci  rei 
siice  is  to  be  applied  here,  that  would  not 
affect  the  question,  as  the  moveable  also 
was  in  this  country  at  the  time  of  the  con- 
tract. Therefore,  in  every  conceivable  case 
the  pliiiwtiflfa  have  acquired  a  title  to  this 
ship,  which,  according  to  ordinaiy  juris- 
pnulence  and  the  comity  of  nations,  as 
ncogaixed  throughout  the  civilized  globe, 
would  have  given  them  a  title  in  eveiy 
part  of  the  world. 

However,  the  ship  goes  to  Louisiana, 
where  a  very  peculiur  law  has  been  estsr 
blished ;  the  Courts  there  say,  with  regard 
to  creditors  attaching  property  that  comes 
within  their  jurisdiction,  that  they  will  be 
governed  solely  by  the  title  which  has  been 


acquired  according  to  their  own  law ;  and 
that  as  regards  the  creditors,  if  the  title  be 
not  acquired  in  such  a  manner  as  their  law 
points  out,  that  title  will  be  by  them  utterly 
disregarded.  In  tins  state  of  the  law  there 
is  great  difficulty  in  deciding  how  far  the 
general  principle  which  I  have  referred 
to  can  be  held  to  apply  to  a  case  where, 
as  in  the  present  instance,  the  purchaser 
at  a  sale  in  Louisiana  has  acquired  a  title 
which  certainly,  according  to  the  law  as 
there  administered,  has  given  him  a  good 
title,  and  it  comes  to  be  a  contest  between 
the  prior  title  acquired  in  this  country 
(which  would  be  recognized  in  eveiy  coun- 
try of  the  globe  but  Louisiana),  and  the 
title  acquired  in  Louisiana  in  defeasance  of 
that  prior  title.  The  Court  of  Louisiana 
could  only  deal,  and  so  far  as  it  directed  a 
sale  of  the  ship,  only  affected  to  deal  with 
such  title  as  the  Messra  Klingender  pos- 
sessed ;  there  was  no  judgment  in  rem,  but 
simply  a  sale  of  all  their  right  and  interest 
It  has  been  contended  that  this  was  not  a 
judgment  inter  partes  ;  but  in  consequence 
of  tiie  intervention  by  Mure  it  has  been 
brought,  I  think,  within  the  doctrine 
of  a  judgment  inter  partes^  and  I  shall 
decide  this  case  on  the  assumption  that 
there  has  been  a  clear  decision  between  the 
plaintiffs  and  the  selling  creditor.  The  Court 
having  decided  thht  the  creditor  is  to  pre- 
vail,  and  the  right  of  the  plaintiff  is  not  to 
be  recognized,  I  must  take  it  that  that  is 
a  decision  inter  partes;  and  if  so,  it  appears 
to  me  that  the  defendant,  who  claims  under 
what  may  be  called  the  right  of  the  cre- 
ditor, claims  through  the  act  of  the  Court 
directing  the  sale,  ^t  is,  through  the  right 
of  the  creditor  setting  the  Court  in  motion, 
and  may  claim  to  have  had  the  decision  of 
the  Court  inter  partes,  as  he  derives  his 
title  from  one  of  the  parties  to  the  liti- 
gation. 

Since  the  case  of  Rieardo  v.  Oarcias  (1), 
in  the  House  of  Lords,  the  general  law  as 
to  foreign  judgments  is  so  well  settled  that 
it  presents  but  little  difficulty.  A  foreign 
judgment,  so  far  as  regards  the  judgment 
simpliciiery  with  nothing  appearing  on  the 
&ce  of  it  with  which  a  Court  in  tlas  coun- 
try, or  in  any  foreign  country,  can  deal,  is 
conclusive  upon  the  merits  of  the  matter  in 

(1)  12  CL  A  F.  868. 
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controversy  between  the  parties  to  the  liti- 
gation, and  that  doctrine  was  followed  in 
ihe  recent  case  of  De  Coise  Brissac  y.  Ratk- 
bane  (2),  in  which  the  Court  said  it  was 
too  clear  a  point  for  argument  There  still 
remains  the  question  how  fSar  the  Courts 
can  examine  a  foreign  judgment  with  refer- 
ence to  anything  that  appears  on  the  face 
of  it  It  has  been  decided  that  if  anything 
manifestly  contrary  to  natural  justice  (that 
is,  contrary  to  the  ordinary  apprehension  of 
justice)  appears  on  the  fece  of  the  record, 
the  Courts  here  are  entitled  to  disregard 
the  judgment,  as  in  the  case  of  Buchanan 
V.  Rucker  (3) ;  a  case  in  which  it  appeared 
that  a  process  had  not  been  served,  except 
by  a  notice  posted  on  the  Courthouse-door, 
the  party  being  out  of  the  jurisdiction,  and 
not  resident  on  the  spot ;  it  was  held  that 
such  a  judgment  was  not  conclusive.  It 
has  also  been  held  in  several  cases  that  any 
peculiar  legislation  of  foreign  countries  wiUi 
regard  to  a  special  subject-matter,  (as,  for 
instance,  in  matters  of  **  prize,")  which  has 
not  been  generally  recognized  or  adopted, 
if  it  appears  on  the  face  of  the  record,  is  to 
be  disregarded.  This  question  has  more 
often  arisen  with  respect  to  policies  of  in- 
surance than  in  any  other  mode.  If  during 
war  a  policy  of  insurance  be  effected  on  a 
ship,  and  the  ship  is  declared  to  be  neutral, 
and  in  one  cotmtry  there  be  any  local  legis- 
lation not  recognized  by  the  other  countries 
of  the  world,  by  which  particular  ships  are 
held  not  to  be  neutral  if  they  contravene 
certain  regulations,  the  Courts  of  all  other 
countries  are  entitled  to  disregard  such 
special  regulations  by  which  fiiey  have 
not  consented  to  be  bound ;  and  in  such  a 
case  even  a  judgment  in  rem  (which  is  the 
strongest  instance)  will  be  held  inoperative. 
There  is  a  third  class  of  cases,  of  which 
NovelU  V.  Been  (4:)  is  an  instance.  If  it 
appears  on  the  face  of  the  judgment,  not 
being  a  judgment  in  rem^  that  the  law  of 
England  was  intended  to  be  administered, 
but  has  been  mistaken,  the  Court  feels 
itself  entitled  to  disregard  the  judgment 
With  these  exceptions,  the  Courts  have 
held  the  judgments  of  foreign  countries 


(2)  6  HmL  A  N.  801 ;  1.0. 80  Iaw  J.  Rep.(N.B.) 
Ezch.  288. 

(8)  I  CMnpb.  68 ;  B.  e.  9  East,  192. 

(4)  2  B.  &  Ad.  757;  8.0.  9  Law  J.  Rep.  K.B. 
807. 


conclusive ;  and,  h  JbrHariy  the  judgments 
of  our  own  colonies,  because  they  are  sub- 
ject to  a  special  appeal  to  the  Pnvy  Coun- 
dL  I  have  always  felt  bound  to  adhere  to 
this  doctrine;  and  I  think  it  right  to  men- 
tion one  case  in  which  I  departed  some- 
what from  that  course;  that  is  the  case 
of  Hunter  v.  Stewart  (6),  which  went,  on 
appeal,  from  this  Court  to  the  Lord  Chan- 
cellor :  in  that  case  I  thought  the  plaintiff 
was  estopped  from  further  proceedings  here, 
he  having  filed  a  Bill  in  respect  of  the  same 
subject-matter,  but  on  a  different  ground, 
in  Australia,  a  colony  belonging  to  our  own 
government  The  Lord  Chancellor  was  of 
opinion  that  the  foundation  of  the  claim 
being  new,  although  in  reference  to  the 
same  subject-matter,  (and  although  it  was 
the  foundation  of  a  claim  which  he  pos- 
sessed, and  knew  that  he  possessed  at  the 
time  he  instituted  the  original  proceedings,) 
he  might  file  a  new  bill  in  relation  to  l^bat 
equity,  which  he  did  not  avail  himself  of 
in  the  former  suit  Certainly  I  had  sup- 
posed, erroneously  no  doubt,  that  the  view 
which  appears  to  be  taken  by  Vice  Chan- 
cellor Wigram,  in  a  case  of  Henderson  v. 
Henderson  (6),  prevailed  in  reference  to  the 
question  wheUier  or  not  you  are  entitled, 
being  in  ftill  possession  of  all  your  rights 
to  keep  back  some  portion  of  them,  file  a 
Bill  in  respect  of  the  other  portion,  and 
afterwards  file  a  Bill  in  respect  of  the  rights 
so  kept  back,  upon  different  grounds  when 
your  first  has  fuled.  But  heore  is  a  cane  of 
a  foreign  judgment,  which  distinctly,  on  the 
face  of  it,  states  our  law,  and  says  that  it 
disregards  it,  giving  reasons  for  so  doing, 
which  are  entitled  to  great  weight  I  ap- 
prehend that  I  clearly  have  a  ri^t  to  lode 
at  these  reasons  assigned  by  the  Judges  as 
part  of  the  judgment ;  (that  question  was 
gone  into  by  the  Master  of  liie  Rolls,  in 
the  case  of  Beimersy,  Druee;)  i^pearing,  as 
they  do,  on  the  face  of  ihe  recoid  like  the 
Jugements  motives^  which  the  French  Judges 
fr^uently  deliver,  they  must  be  taken  to 
be  a  portion  of  the  judgment  itself 

The  facts  of  the  case  appear  to  have 
been  as  follows.  Hyllested  attached  the 
ship  for  a  large  debt,  she  being  at  that 
time  in  the  possession  of  the  mortgagor; 

(5)  81  Law  J.  Rep.  (n.s.)  Chanc  846. 

(6)  8  Hare,  100 ;  s.  o.  13  Law  J.  Rep.  (ir.s.) 
Q.B.  274. 
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Teiy  soon  afterwards  the  mortgagees  at- 
tempted to  take  possession  through  the 
medram  of  their  ag^it  Mure;  and  it  is 
quite  dear,  according  to  the  law  of  Louisi- 
ana»  that  Mure  might  have  abstained  alto- 
gether; and  if  he  had  abstained,  this  diffi- 
culty would  not  have  arisen,  but  the  title 
of  the  plaintiffs  would  hare  been  clear. 
But  Mure  did  "  intervene,"  and  claimed  by 
two  processes :  first,  on  the  1 5th  of  January 
1858,  he  puts  in  an  "intervention"  by  way 
of  petition,  setting  out  his  title  and  praying 
that  Hyllested  might  be  decreed  to  answer 
the  petition,  and  that  it  might  be  declared 
that  the  petitioner  was  entitled  to  have  the 
ship  deliv^ed  up  to  him,  to  hold  and  dis- 
pose of  the  same  for  the  purposes  of  the 
mortgage^ — ^that  was  claiming  the  ship ;  he 
also  asked  for  damages.  Then,  on  the  18th 
of  Januaiy,  he  cliJmed  by  motion  to  be 
entitled  to  possession  of  the  ship  on  giving 
a  Bond,  and  on  the  hearing  of  that  motion 
a  rule  was  granted.  On  the  5th  of  Feb- 
ruary that  rule  was  dismissed,  the  Court 
stating  its  reasons  as  follows:  "This  is  a 
rule  taken  by  W.  Mure,  agent  of  the  Bank 
of  Liverpool^  intervening  in  this  suit  and 
cJaiming  the  property,  to  shew  cause  why 
he  should  not  be  permitted  to  bond  the 
property  herein  seized  by  the  act  of  1852, 
p  155,  amendatory  of  the  259th  of  C.  P.; 
*the  defendant  may  in  every  stage  of  the 
proceeding  have  the  property  released  upon 
delivering  to  the  sheriff  his  obligation  for 
the  sum  exceeding  by  one-half  the  value  of 
the  property  attached,'  &c.  There  is  no 
kw  autjiorizing  an  intervener  who  claims 
ihe  property  attached  to  give  such  bond  as 
the  defendant  can  under  article  259  C.P. 
ThA  ease  of  Park  y.  Pmier,  2  Rob.  344,  pre- 
sents a  different  state  of  facts  from  the  one  at 
bar.  In  that  instance  the  goods  were  con- 
signed to  a  party  who  had  made  advances 
<m  them  and  was  in  possession  of  a  bill 
of  lading,  which  is  prtmd  facie  evidence  of 
OFwnership,  and  as  such  was  entitled  to  the 
property  seized.  But  the  instrument  by 
which  tiie  plaintiff  in  this  rule  has  offered 
to  prove  title  to  the  property  seized  and 
the  possession  thereof  is  nothing  but  a 
mortgage.  The  mortgagee  is  not  entitled 
to  tibe  possession  of  &  property  mort- 
gaged ;  his  right  is  to  be  paid  by  preference 
out  of  the  proceeds  of  the  sale  of  the  mort- 
pged  property.     For  the  reasons  assigned 


it  is  ordered,  adjudged  and  decreed  that 
the  rule  taken  herein  by  W.  Mure,  on  the 
18th  of  January  1858,  be  dismissed  with 
costs." 

From  this  we  can  discern  the  ftdlacy  in 
the  peculiar  course  of  proceeding  adopted 
by  the  Courts  of  Louisiana :  they  treat  this 
title,  which,  according  to  English  law,  is 
recognized  as  an  absolute  right  in  the  mort- 
gagee, entitling  him  and  no  one  else  without 
his  consent  to  sell,  as  giving  him  simply  a 
right  to  be  paid  out  of  the  proceeds  of  the 
sale;  assuming  that  the  Court  had  a  right 
as  against  the  mortgagee  to  sell  (which  is 
not  tiie  case  according  to  English  law),  but 
that  the  mortgagee  was  to  be  paid  out  of 
the  proceeds  of  the  sale.  Now,  all  the 
authorities  shew  that  with  reference  to  the 
priority  of  creditors  and  distribution  of 
assets,  the  Ux  fori  prevails;  but  here  we 
have  no  question  of  assets,  but  a  question 
of  title.  The  mortgagee,  according  to  our 
law,  is  entitled  to  hold  the  ship  against  all 
the  world,  and  was  not  bound  against  his 
will  to  sdl  and  then  to  come  in  and  make 
a  title  to  such  part  of  the  purchase-money 
as  he  could  claim. 

On  the  26th  of  January  1859,  for  the 
reasons  assigned  in  the  written  opinion  of 
the  Court  t^t  day  delivered  and  on  the 
file,  it  was  ordered  that  the  petition  of 
intervention  and  third  opposition  of  the 
Bank  of  Liverpool  be  dismissed  with  costs. 
The  reasons  assigned  by  the  Court  were 
as  follows :  '*  The  Bank  of  Liverpool  claimed 
the  ownership  of  the  ship  Wariler  attached 
by  the  plaintiff  in  this  suit  as  the  property 
of  the  defendants.  I  regard  the  document 
relied  on  by  the  opponent  as  a  mortgage 
for  the  security  of  a  debt,  and  not  as  a  bill 
of  sale  of  the  ship.  The  instrument  being 
regarded  in  this  light,  it  follows  that  the 
opponent  is  a  mortgi^  creditor,  and  not 
an  owner."  Thus  again  the  Court  totally 
refuses  to  recognize  our  law  by  which  the 
plaintiff  clearly  is  owner,  thou^  by  way  of 
mortgage  still  clearly  owner  and  entitled  to 
say,  no  one  but  myself  shall  sell  the  ship. 

On  the  31st  of  January  1859,  the  appeal 
from  the  first  order  made  on  Mure's  desiring 
to  give  a  bond  and  get  possession  of  the 
ship,  was  heard  by  the  Supreme  Court  of 
Louisiana,  and  in  the  judgment  there  deli- 
vered the  Court  said  as  follows:  William 
Mure  desires  to  ^ve  a  bond;  "he  bases  his 
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application  upon  the  allegation  that  dnring 
the  litigation  in  these  cases  great  expense 
will  be  incurred  by  the  detention  and  cus- 
tody of  the  ship,  and  produces  an  instru- 
ment executed  by  the  owners  in  Liverpool, 
England,  for  the  security  of  the  bank,  by 
which  the  ship  is  conveyed  to  Joseph  Lang- 
ton  in  trust,  with  authority  to  sell  and  pay 
the  bank.  The  intervenor  relies  upon  the 
cases  of  Park  v.  Porter^  The  Ohio  Ingurance 
Company  v.  Edmondsun,  5  Law  Rep.  296,  and 
Article  21,  C.  C.  in  support  of  the  motion. 
The  instrument  produced  by  the  Bank  of 
Liverpool  does  not  purport  to  convey  the 
ship  to  the  bank,  but  to  a  trustee.  The 
bank  therefore  is  not  the  owner.  At  com- 
mon law  the  instrument,  we  suppose,  would 
be  considered  as  between  the  parties  at 
least  to  convey  the  legal  title  in  the  ship 
to  Langton.  The  only  rights  the  Bank  of 
Liverpool  could  have  would  be  a  right  in 
Chanceiy  to  enforce  the  execution  of  the 
trust.  Hence  the  most  favourable  footing 
on  which  the  claim  of  the  intervenor  can 
be  placed  is  that  of  a  creditor,  with  a  pri- 
vilege ;  he  has  therefore  no  right  to  the  pos- 
session of  the  property,  and  must  enforce 
whatever  rights  he  may  have  upon  the  pro- 
ceeds precisely  as  the  attaching  creditors 
are  compelled  to  do.  The  law  confers  upon 
the  defendant  only  the  right  to  set  aside 
the  attachment  by  giving  bond  C.  P.  259, 
Art  1852,  p.  165:  it  is  not  conferred  upon 
the  creditors.  It  is  true  the  CoiuIb  have 
allowed,  under  an  equitable  construction  of 
the  article,  an  intervenor,  having  possession 
and  claiming  to  be  owner  to  bond  in  order 
to  avoid  the  great  injury  which  third  pei^ 
sons  might  sniffer,  by  the  unjust  seizure  of 
their  property."  There,  again,  the  Supreme 
Court  seems  to  hold  the  same  fundamental 
fallacy;  they  do  not  look  to  the  English 
law  to  ascertain  the  rights  of  the  plaintiff 
under  this  conveyance;  but  they  consider 
it  merely  as  a  privilege  giving  the  plaintiff 
a  certain  degree  of  priority  which  is  to  be 
settled  according  to  Louisiana  law.  If  they 
are  right  in  their  view,  it  is  merely  a  ques- 
tion of  distributing  assets,  in  which  case  the 
Court  which  has  jurisdiction  over  the  assets 
has  a  right  to  say  that  they  shall  be  distri- 
buted according  to  the  law  of  the  country 
where  the  distribution  is  asked  for;  but 
here  the  plaintiffs  were  claiming  as  owners, 
and   utterly   disputing   the  right   of  the 


Court    to    deal   with  the  assets  in  any 
way. 

Then  we  come  to  the  decision  of  the 
Supreme  Court  on  the  main  case.  The 
case  appears  to  have  been  argued  before 
the  full  Court,  and  at  great  length.  The 
Court  in  its  judgment  states  the  case  thus : 
"The  Bank  of  Liverpool,  as  vendee  and 
trustee,  claims  the  legal  title  to  the  ship. 
The  petition  of  intervention  was  dismissed 
on  the  trial  in  the  lower  Court,  and  the 
intervenor  appeals.  The  case  merits  per- 
haps a  synopsis  of  the  instrument  upon 
which  the  intervention  is  founded.  It  (the 
instrument)  is  of  great  length  and  is  under 
seal  It  is  signed  by  the  defendants  alone, 
and  purports  to  have  been  executed  on  the 
25th  of  September  1854,  in  considera- 
tion of  5«.,  and  to  secure  the  Bank  of  Liver- 
pool, Klingender  Brothers  nominally  sell 
to  Joseph  Langton,  chief  manager  of  said 
bank,  his  executors,  <fec,  the  ship  Warbler^ 
in  trust,  that  the  same  may  be  a  continual 
security  to  the  bank  for  the  payment  of 
costs,  and  for  all  sums  of  money  due  or  to 
become  due  by  said  Klingender  Brothers 
and  for  loans,  <&c  Another  clause  autho- 
rizes Langton,  the  trustee,  to  sell  the  ship, 
and  directs  him  to  apply  the  proceeds,  first, 
to  costs,  secondly,  to  amount  due  to  the 
bank,  and,  thirdly,  the  remainder  to  Klin- 
gender Brothers.  Another  clause  obliges 
&e  trustee,  on  satisfetction  of  the  trust,  to 
reconvey ;  the  instrument  contains  other 
covenants  on  the  part  of  Klingender 
Brothers,  warranting  title  relative  to  poli- 
cies of  insurance,  <fec.  The  instrument  is, 
no  doubt,  executed  in  conformity  to  the  Act 
of  Parliament  and  the  English  law.  Under 
that  law  (the  English  law)  the  intervenor 
would  have  been  able  in  the  English  Courts 
to  protect  himself  against  subsequent  pur- 
chasers and  creditors  and  the  effects  of 
bankruptcy.  If  it  be  admitted  that  the 
intervenor  has  such  rights  upon  the  ship 
by  the  English  law,  the  question  naturally 
arises,  why  are  not  those  rights  entitled  to 
be  respected  in  Louisiana,  particularly  as 
all  parties  to  this  controversy  have  their 
domicile  in  EngUwd,  <kc )  It  is  not  sur- 
prising that  the  question  is  repeated,  and 
that  t£e  Courts  are  again  and  again  called 
upon  to  answer  it  'Hie  comity  of  nations 
extends  only  to  enforce  obligations,  con- 
tracts and  rights  under  those  provisions  of 
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law  of  other  countries  which  are  analogous 
or  similar  to  those  of  the  state  where  the 
litigation  arises.  The  instrument  offered 
in  evidence  has  no  analogy  to  any  mode 
known  to  our  law  of  affecting  personal  pro- 
perty for  the  security  of  debts.  It  purports 
to  sell  to  one  man,  to  protect  the  rights  of 
a  third  person,  and  yet  the  vendor  is  to 
retain  possession.  The  contract  is  not  a 
sale  nor  a  pledge ;  for  there  is  no  delivery 
which  our  law  deems  essential  in  order  to 
perfect  either  contract  as  to  third  persons. 
As  our  law  would  not  enforce  a  similar 
contract  between  our  own  citizens  if  made 
here,  it  will  not  enforce  it  to  defeat  rights 
already  acquired  by  the  attachment  under 
our  own  laws." 

There  are  some  other  reasons  given,  but 
that  really  contains  the  whole  principle  of 
the  judgment  They  say  our  law  would 
not  allow  a  mortgage  without  a  delivery ; 
and  the  utmost  that  could  be  done  under 
this  instrument  would  be,  to  say  there  was 
some  sort  of  right  by  way  of  mortgage  or 
security,  but  nothing  in  Uie  shape  of  title ; 
and  th^^ore  we  will  not  allow  any  such 
thing  as  against  our  citizens ;  we  could  not 
do  it  in  &vour  of  citizens  of  our  own,  and 
therefore  we  will  not  allow  it  as  between 
fra-eigners,  although  the  law  of  the  foreign 
country  does  allow  such  a  contract  Then 
they  proceed  to  say — "In  the  case  of 
Malcolm  and  another  v.  the  Schooner  Hen- 
rietta this  Court  refused  to  recognize  a 
mortgage  upon  a  ship  executed  in  t£e  form 
of  a  conventional  mortgage  under  our  law, 
and  declared  that  our  law  only  admits  of 
the  hypothecation  of  ships  according  to 
the  laws  and  usages  of  commerce." 

They  say  further  on — "The  same  doctrine 
was  re-affirmed  in  Hill  v.  Phoenix — Tioo 
Boat  Company y  2  Bob.  35,  in  which  the  Court 
mentions  as  the  only  valid  hypothecation, 
that  made  to  secure  the  necessary  supplies 
for  ships  which  happened  to  be  in  distress 
in  foreign  ports  where  the  masters  and 
owners  are  without  credit;  if  assistance 
could  not  be  procured  by  means  of  such 
instruments,  the  vessels  and  their  cargoes 
must  perish.  The  subject  was  again  ^dly 
considered  in  the  case  of  Hamed  v.  Church- 
Man,  and  it  was  there  said,  '  It  is  the  duty 
of  Courts  in  all  commercial  nations  to 
extend  the  rule  of  national  comity  to 
bottomry  bonds,  and  such  other  marine 


hypothecations  as  are  recognized  by  the 
general  assent  of  the  commercial  world. 
But  the  public  policy  of  recognizing  implied 
hypothecations  or  liens  of  following  pro- 
perty firom  foreign  countries  may  well  be 
questioned.*  In  the  case  of  Wickham  v. 
Levietone  the  effect  of  a  common  law  mort- 
gage executed  in  Cincinnati,  and  registered 
in  accordance  with  the  acts  of  Congress 
was  considered,  and  this  Court  refused  to 
give  it  effect,  because  such  a  mortgage  is 
not  recognized  by  our  laws.  In  the  case 
of  The  succession  of  Broderick  we  refused 
likewise  to  give  effect  to  an  act  purporting 
to  be  a  mortgage  of  steamboat"  They 
mention  several  other  cases,  in  all  of  which 
they  refused  it,  and  then  they  say  "  It  may 
also  be  remarked,  that  the  hardship  of  the 
rule  adopted  by  the  Courts  is  not  so  great 
when  it  is  considered  that,  in  the  case  of 
ships,  it  usually  happens  that  the  parties 
holding  liens  and  mortgages  in  the  home 
port  have  had  the  opportunity  of  enforcing 
the  same,  and  have  volimtarily  permitted 
the  ship  to  depart  without  so  doing.  It 
may  be  also  further  remarked,  that  the 
statute  of  1858,  page  111,  bans  privileges 
upon  ships  after  the  lapse  of  six  montibs. 
The  instrument,  therefore,  cannot  be  viewed 
in  any  other  light  than  as  a  security 
for  money.  There  is  a  prayer  on  the 
part  of  the  appellees  for  an  amendment  of 
the  judgment  in  their  favour  against  the 
intervenor,  so  that  the  same  shall  be  con- 
sidered final;  and  in  order  to  avoid  all 
doubt,  we  will  make  the  amendment" 

Mure  is,  then,  dismissed  firom  the  pro- 
ceedings, and  there  seems  to  be  a  clear 
decision  as  between  him  and  the  creditor 
ihAt  the  property  is  available  to  the  cre- 
ditor and  not  to  the  mortgagee;  finally, 
they  hold  that  the  mortgagee  has  no  right 
in  Uie  ship,  and  in  the  distribution  of  assets 
they  give  him  no  share. 

The  evidence  as  to  the  laws  of  Louisiana 
only  amounts  to  this  :  that  according  to  the 
laws  there  "  the  persons  who  have  posses- 
sion of  a  ship  as  owners  are  for  all  purposes 
deemed  to  be  the  true  owners."  But  that 
does  not  carry  the  case  a  step  further. 
The  law  of  Louisiana  says  that  the  man 
who  has  a  perfectly  good  title,  who  is  com- 
plete owner  according  to  the  law  of  the 
country  to  which  the  contract  belongs, 
ceases  to  be  so  the  moment  he  arrives  at 
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Louisiana  with  reference  to  any  creditor 
who  may  attach  the  ship.  It  was  aigaed, 
by  the  defendant,  that  there  was  nothing 
contrary  to  natural  justice  in  so  holding, 
and  reference  was  made  to  cases  of  reputed 
ownership ;  but  this  is  not  a  case  of  reputed 
ownership;  there  cannot  be  a  question 
that  the  State  of  Louisiana  might,  if  so 
minded,  pass  a  special  act,  and  give  all  the 
world  notice,  as  we  have,  by  passing  our 
Bankruptcy  Act,  that,  as  r^a^ed  property 
brought  within  their  jurisdiction,  the  appa- 
rent owner  should  be  owner  to  all  intents 
and  purposes  in  order  to  pass  the  property 
to  creditors.  Mr.  Justice  Story,  when  com- 
menting on  this  class  of  cases,  with  great 
dissatisfaction,  says  it  might  be  very  well 
for  the  legislature  to  lay  down  such  a  rule; 
but  he  thinks  it  contrary  to  sound  juris- 
prudence for  a  Judge  to  say  such  is  the 
state  of  things,  for  there  has  been  no  posi- 
tive law  of  Louisiana  to  that  effect  But  the 
Judges  displace  the  title  of  ownership  alto- 
gether ;  on  the  face  of  the  judgment  they 
treat  the  plaintiff  as  absolute  owner  accord- 
ing to  the  law  of  England,  but  they  say 
that  going  there  he  is  not  entitled  to  be 
treated  so  by  their  Courts.  The  principle 
of  this  jurisdiction,  assumed  by  the  Courts 
of  Louisiana,  is  given  at  length  in  Story's 
book  on  the  Conflict  of  Lawsy  p.  561,  and 
Mr.  Burge  in  his  Commentaries^  vol  3. 
p.  764,  expresses  the  same  views  as  Mr. 
Justice  Story.  I  have  endeavoured  to 
inform  myself  of  the  views  of  American 
authorities  on  this  subject^  and  I  find  that 
both  Mr.  Livermore  and  Mr.  Justice  Story 
have  expressed  tJiemselves  very  strongly. 
Mr.  Justice  Stoiy  (p.  638)  refers  to  the  case 
of  Sill  V.  Worswtck.  (7),  before  Lord  Lough- 
borough :  a  judgment  extremely  able,  but 
we  must  remember  that  at  that  time  the 
doctrine  of  foreign  judgments  was  not  so 
well  settled  as  it  now  is.  This  question 
was  also  to  a  certain  extent  considered  in 
the  case  of  Ccuitrique  v.  /mrtf,  which,  being 
a  judgment  in  rem  has  no  immediate  bear- 
ing on  the  case  before  me.  The  real  prin- 
ciple of  a  judgment  in  rem  I  apprehend  to 
be  this,  that  a  person  who  acquires  a  valid 
title  by  the  law  of  any  country  either  to  a 
chattel  or  to  realty  shall  be  deemed  all 
over  the  worid  to  be  owner  of  such  chattel 

(7)  1  H.  BL  698. 


or  realty.  If^  therefore,  the  Court  has 
absolutely  the  disposal  of  the  res,  and  it  is 
in  its  power,  as  it  is  in  the  case  of  a  judg- 
ment in  rem  in  the  Admiralty  Court,  it 
does  not  matter  who  is  owner;  all  the 
Courts  assume  that  the  thing  has  been 
fairly  litigated,  that  the  man  brought  before 
the  Court  is  owner,  and  had  such  an  interest 
as  entitled  him  to  raise  the  contest,  and  that 
the  judgment  in  rem  bound  the  whole.  Of 
course,  as  regards  a  matter  inter  partes  the 
case  would  not  stand  in  so  strong  a  posi- 
tion ;  but  even  in  a  judgment  in  rem  it  seems 
that,  although  some  of  the  learned  Judges 
thought  that  so  strong  a  circumstance  that 
it  would  prevent  their  looking  at  even  the 
perversity  on  the  feuse  of  a  decision,  yet 
other  Judges  were  of  opinion  that  if  the 
foreign  Court  did  utterly  disregard  our 
proceedings  we  could  not  allow  the  title  of 
our  citizens  to  be  defeated  by  a  decision  of 
that  Court  which  decision  could  only  be 
arrived  at  by  a  total  disregard  of  the 
comity  of  nations  according  to  which  the 
title  of  our  own  citizens  would  be  respected. 
I  must  say  with  respect  to  a  passage  quoted 
from  my  judgment  in  Simpson  v.  Fogo  that 
I  think  I  may  have  been  a  little  misunder- 
stood. In  the  passage  as  it  stands  in  the 
citation  it  is  as  if  I  had  intended  to  say  it 
would  be  a  species  of  vindictive  proceeding 
with  regard  to  ihe  conduct  of  another 
country  who  refused  to  recognize  the  pro- 
ceedings of  our  own.  Of  course  all  I  could 
mean  to  say  was  that  our  own  citizens  must 
be  so  far  protected  that  they  shall  not  be 
in  a  worse  situation  in  Louisiana  than  they 
are  in  China  or  any  other  part  of  the 
civilized  world.  If  you  find  a  course  of 
proceeding*  there  which  is  not  recognized 
by  any  ot^^er  country  of  the  civilized  worid, 
our  own  citizens  must  be  protected  from 
the  loss  of  their  property  which  would  be 
inflicted  by  decisions  so  arrived  at 

Now,  the  case  of  Caetrique  v.  Imrie^  as 
I  said  before,  has  no  bearing,  it  being  there 
a  clear  decision  upon  the  res;  and  the  deci- 
sion in  Cammell  v.  Sewell  appears  to  me  to 
have  no  bearing,  because  the  person  who 
sold  had  power  to  confer  a  good  title.  I 
have  only  one  more  case  to  mention  in 
reference  to  the  Courts  of  Louisiana,  that  is 
where  the  chattel  is  not  originally  in  their 
jurisdiction,  but  is  transfemd,  as  in  this 
case,  before  it  entered  their  jurisdiction.    I 
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alliide  to  the  case  of  Tkuret  v.  Jenkins  (8X 
in  which  the  transfer  had  been  made  while 
the  ship  was  on  her  voyage.     There  had 
htexk  no  delivery;  there,  as  here,  the  mort- 
gagor was  in  possession,  and  when  the  ship 
arrived   in   Louisiana   she   was  attached. 
The  Jndge   there  says,  ''In   the  case  of 
Meeker  v.   Wilson  Judge  Story  says  that 
by  the  common  law  of  Enghuid  a  grant 
or  assignment  of   goods    or    chattels    is 
valid  between  the  parties  without  actual 
delivery,  and  the  property  passes  imme- 
diately upon  the  execution  of. the  deed, 
but  as  to  creditors  the  title  is  not  con- 
sidered as  perfect  unless  possession  accom- 
panies the  deed.     But  the  learned  Judge 
continues :    An  exception  to  the  rule  is 
where   the    possession  of  the  grantor  is 
consistent  with  tiie  deed,   or  where  the 
property  conv^ed  is  at  the  time  of  the 
conveyance  abroad  and  incapable  of  delivery. 
In   the  latter  case  the  title  is  complete 
I»ovided  the  grantee  takes  possession  in 
a  reasonable  time  after  the  property  comes 
within  his  reach.     The  laws  of  Louisiana 
do  not,  it  is  true,  recognize  the  last  excep- 
tion ;  property  does  not  pass  here  by  con- 
tract, but  by  deliveiy,  tracUtionibus,  nan 
paOis,     If  ike  ship  had  been  within  the 
State  at  the  time  of  the  sale  the  rule  in 
Norris  v.  Mum/ord  would  have  regulated 
the  dedaion  of  this  Court;  but  as  at  that 
time  she  was  not  within  the  State  the  sale 
ou^t  not  to  be  tested  by  our  laws,  but  by 
those  loci  contradils,  against   which  that 
of  no  otiier  country  ought  to  prevail     In 
the  present  case  the  ship,  the  subject  of  the 
sale,  was  at  sea,  was  a  New  York  ship,  and 
the  vendor  and  vendee  residing  in  New 
TcMrk.    K,  therefore,  according  to  the  lex 
lod  contrae^f  that  of  the  domicile  of  both 
parties,    the    sale  transfers    the   property 
without  a  delivery,  it  did  so  eo  instanti, 
or  not  at  alL     In  transferring  it,  it  did 
not  woric  any  injury  to  the  rights  of  the 
people  of  another    country:    it  did    not 
transfer  the  property  of  a  thing  within 
the  jurisdiction   of  another   government 
li  two  persons  in  any  country  choose  to 
bargain  as  to  the  property  which  one  of 
them  has  in  a  chattel  not  within  the  juris- 
diction uf  the  place,  they  cannot  expect 
that  the  rights  of  persons  in  the  country  in 

(8)  7  Miwtiii'i  lUp.  of  LooiaUna. 
Nbw  Sniv,  82.— GHAva 


which  the  chattel  is  will  there  be  per- 
mitted to  be  affected;  but  if  the  chattel  be 
at  sea  or  in  any  other  place,  if  any  there  be, 
in  which  the  law  of  no  particular  country 
prevails,  the  bargain  will  have  its  fiill  effect 
eo  instanti  as  to  the  whole  worid,  and  the 
circumstance  of  the  chattel  being  afterwards 
brought  into  a  country,  according  to  the  laws 
of  which  the  sale  would  be  invalid,  would 
not  affect  it"  Evwy  word  of  that  applies 
to  the  case  before  me. 

Under  these  circumstances,  having  to 
come  to  a  dedsion  in  a  case  which  is  en- 
tirely new  in  specie,  and  one  which,  as  it 
seems  to  me,  will  never  happen  in  any 
country  except  Louisiana,  I  confess  I  yield 
to  those  Judges  constituting  the  Court  in 
CastriqueY,  Imrie,  who  considered  that,  even 
as  regards  a  judgment  in  rem,  if  there  were, 
on  the  face  of  the  judgment,  a  perverse  and 
deliberate  refusal  to  recognize  the  law  of  the 
country  which  had  confeiTed  the  property, 
everything  having  been  rightly  done  to 
acquire  the  property,  that,  in  such  a  case,  it 
would  be  the  duty  of  a  Court  to  refuse  to 
recognize  the  efficacy  of  such  a  judgment 

Since  I  find  the  Courts  of  Lomsiana 
saying,  we  will  deal  with  this  as  the  pro- 
perty of  A.  where  A.  had  already  trans- 
ferred it  to  B,  that  seems  to  me  to  be  so 
contrary  to  the  law,  and  to  that  which  is 
required  by  the  comity  of  nations,  that  I 
can  only  hold  that  the  title  acquired  by  the 
plainti^  must  prevail  against  any  sale  of 
the  right  and  interest  of  the  mortgagor,  or 
any  notion  entertained  by  the  Court  of 
Louisiana  that  as  between  mortgagor  and 
mortgagee  the  right  of  the  mortgagor  is 
paramount,  and  the  mortgagee's  interest  is 
to  be  wholly  disregarded. 


LADT  BIABY  ELIZABETH 
TOPHAM  V.  THE  DUKE 
OF  PORTLAND. 


Lords  Justiobs.  ' 

Jan.  12,  13, 

14,16; 

Feb.  14; 

March  4. 

Potoer  of  Appointment —  Undue  Exercise 
of — Resettlement  by  Appointee — Fraud  on 
ike  Power — Law  of  Scotland — Statute  22 
db  23  Vict.  c.  63. 

The  donee  of  a  power  ca/nnot  delegate  its 
exercise  to  any  other  person;  and  where  the 
Court  sees  that  the  purposes  for  which  it  is 
2L 
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reserved  have  not  been  cibservedy  hvi  the  ap- 
poifUmerU  has  for  its  object  to  effect  intenr 
turns  not  in  accordance  with  those  of  the 
donor  of  the  power ^  it  wHl  treat  that  appoint^ 
ment  as  a  fraud  on  the  power;  and  it  makes 
no  difference  whether  the  power  is  created 
by  another  person^  orhydu  donee  himself, 
without  valuable  consideration,  the  same  rule 
of  equity  applying  equally  to  both  cases. 

The  intentions  of  the  donor  of  a  pouter  are 
to  be  collected  from  the  instrument  creating 
it,  and  not  from  parol  evidence;  but  such 
evidence  is  admissible  to  shew  the  purposes 
for  which  the  power  is  exercised,  although 
those  purposes  do  not  appear  from  the  in- 
struments  by  which  it  is  exercised;  therefore, 
where  it  appeared  from  such  evidence  that 
an  appointmerU  was  made  in  favour  of  an 
object  of  the  power,  in  order  that  other  deeds 
might  be  executed  by  the  appointee  to  raise 
inducements  for  a  daughter  of  the  donee  of 
the  pouter,  who  ukis  herself  an  object  of  the 
power,  to  abstain  from  marrying  a  person 
objected  to  by  the  father,  the  appointment  was 
set  aside  cu  not  having  been  made  for  a  pur- 
pose contemplated  by  the  donor  of  ttie  power. 

Where  a  power  of  appointment  was  created 
by  a  Scotch  deed  over  a  sum  of  money  charged 
on  estates  in  Scotland,  the  Co%irt  of  Chan- 
cery in  Eihglayui  declined  to  decide  the  vali- 
dity of  appointments  made  under  it  without 
first  ascertaining  the  law  of  Scotland  on  the 
subject;  and  for  that  purpose  directed  a  case 
to  be  stated  for  the  opinion  of  the  Court  of 
Session,  pursuant  to  the  provisions  of  the 
statute  22  ik  23  Vict.  c.  63.  {An  Act  to 
afford  facilities  for  the  m/ore  certain  ascer- 
tainmejit  of  the  law,  dec.) 

This  was  an  appeal,  by  Lady  Mary 
Elizabeth  Topham,  and  also  an  appeal, 
by  Lord  Henry  Bentinck,  against  parts  of 
a  decree  of  the  Master  of  the  Rolls  (reported 
ante,  p.  81). 

The  facts,  fully  stated  in  the  former 
report,  and  more  elaborately  set  forth  in 
the  judgment  of  Lord  Justice  Turner,  where 
the  evidence,  oral  and  documentary,  is 
detailed,  were  as  follows. 

The  bill  was  filed  to  set  aside,  so  far  as 
the  plaintiff^  Lady  Mary  Topham,  formerly 
Lady  Mary  Bentinck,  was  affected,  various 
deeds,  settling  two  sums  of  16,000/.  each 
in  favour  of  Lord  Henry  and  Lady  Mary 
Bentinck ;  an  annuity  of  2,720/.;  and  the 


income  of  a  fiind,  originally  consisting  of 
52,000/.,  3/.  lOff.  per  cent,  but  since  in- 
creased and  varied  by  accumulations  and 
changes  of  security,  in  &vonr  of  Lady  Maiy 
and  her  sister,  Lady  Harriett  Bentinck,  but 
subject  to  certain  conditions,  and  imder  the 
following  circumstances. 

Upon  the  marriage  of  the  late  Duke  and 
Duchess  of  Portland  in  1795,  the  English 
estates  of  the  Duke  and  the  Scottish  estates 
of  the  Duchess  were  respectively  chaiged 
with  the  sum  of  40,000/.  each  in  favour  of 
the  younger  children  of  the  marriage,  who, 
by  the  death  of  Lord  Gkorge  Bentinck,  in 
1848,  were  reduced  to  five.  Many  years 
before  1848  a  mutual  attachment  existed 
between  Lady  Mary  Bentinck  and  Sir  Wil- 
liam Topham ;  but  the  late  Duke  was  oppo- 
sed to  their  marriage,  and  Lady  Mary  came 
to  a  determination  that  she  would  not  marry 
Sir  William  Topham  during  her  father's 
lifetime,  except  with  his  consent ;  she  con- 
sidering her  father's  control  over  her  on 
that  subject  ought  not  to  extend  beyond 
his  lifetime.  She  expressed  her  intention, 
when  freed  from  that  control,  to  many  that 
gentleman.  The  late  Duke,  anxious  that 
his  control  should  extend  beyond  his  life, 
resolved  to  place  her  in  such  a  position, 
with  respect  to  her  share  of  the  portion  to 
younger  children,  that  she  must  make  a 
choice  between  1 6,000/.  and  marriage  with 
straitened  means.  Accordingly,  in  1848, 
the  Duke  executed  two  deeds,  appointing 
two  sums  of  1 6,000/.  to  Lord  Heniy  Ben- 
tinck, one  half  of  those  sums  being  intended 
for  the  benefit  of  Lord  Henry  himself,  and 
the  question  raised  by  the  plaintiff  related 
to  the  other  half  Lord  Heniy,  on  the  day 
of  the  receipt  of  the  second  sum  of  1 6,000/., 
invested  it  in  the  names  of  the  present 
Duke  and  Mr.  Ellis  (the  man  of  business  of 
the  late  Duke),  upon  trust  for  accumulation 
until  the  Duke  of  Portland  for  the  time 
being  should  assign  it  to  Lady  Mary  Ben- 
tinck. The  late  Duke  also,  in  1843,  as- 
signed 52,000/.  to  the  present  Duke,  Lord 
George  and  Lord  Henry  Bentinck,  upon 
trust  for  Lady  Harriett  and  Lady  Mary,  in 
such  shares  as  the  Duke  for  the  time  being 
should  appoint;  and  in  1848  chaiged  Ms 
Marylebone  estates  with  an  annuity  of 
2,720/.  during  the  joint  lives  of  the  two 
ladies,  to  be  paid  in  such  shares  as  the  Duke 
should  appoint. 
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The  kte  Duke  died  on  the  27th  of  March 
1854;  and  on  the  5th  of  Noyember  1858 
the  plaintiff  married  Sir  William  Topham. 
Dispoedtionfl  thereupon  were  made  of  the 
several  sums,  depriving  Lady  Mary  Topham 
of  any  interest  therein.  Lady  Mary  Top- 
ham, in  this  suit,  insisted  that  all  tiie  ap- 
pointments were,  as  fur  as  regarded  one-hsdf 
of  the  fdnds,  and  the  incomes  therefrom, 
made  for  her  benefit,  and  claimed  one 
moiety  of  each  respectively.  The  Master  of 
tiie  Kolls  held,  that  by  no  construction  of 
an  ordinary  power  contained  in  a  marriage 
settlement  for  distributing  portions  among 
younger  children  could  the  late  Duke  have 
a  ri^it  to  saddle  such  appointment  with 
any  fifmcies  affecting  the  social  relations 
of  those  who  were  to  derive  benefit  from 
it  Lady  Mary,  as  one  of  the  younger 
children  of  the  marriage,  had  a  right 
to  come  in  under  the  covenant  of  the 
late  Duke's  marriage  settlement;  and  it 
was  not  for  her  father  to  invalidate  such 
right  by  the  imposition  of  these  conditions. 
But  his  Honour  considered  that  this  inva- 
lidity affected  not  only  the  moiety  of  the 
two  siuns  apportioned  under  the  marriage 
settlements,  but  the  entire  appointment,  and 
declared  that  the  whole  two  sums  of  1 6,000/. 
eadi  must  go  as  in  default  of  appointment. 
Hie  deeds  of  1848  would  therefore  be 
dedared  void.  With  respect,  however,  to 
the  annuity  of  2,720/.  and  the  sum  of 
52,000/1,  his  Honour  held  that  the  funds 
therein  settled  were  out  of  the  Duke's  own 
money,  which  he  had  a  right  to  saddle  with 
conditions,  provided  they  were  not  illegal 
Lady  Mary  appealed  against  that  part  of 
ike  decree  which  declared  valid  the  disposi- 
lion  of  the  52,000/.  and  the  annuity  of 
2,720/.,  and  Lord  Henry  appealed  against 
^e  declaration  r^idering  invalid  the  entire 
appointment  of  the  two  sums  of  16,000/. 

The  following  counsel  appeared  upon  the 
vppeaL 

The  SoUcttar  General,  Mr.  RoU,  Mr, 
Charles  Hall  and  Mr,  Bowcliffe  were  for 
Lady  Mary  Topham. 

Sir  Hugh  (JairM,  Mr,  Hardy  and  Mr, 
Alfred  Bmleyy  for  the  Duke  of  Portland. 

Mr,  BaggaUayy  Mr,  Ofbome  and  Mr, 
Frederick  P.  MarriSy  for  Lord  Henry  Ben- 
tinck. 

Mr.  G.  M.  Giffard,  Mr,  T,  Stevens  and 
Mr,  Freeiing,  for  Lady  Harriett  Bentinck. 


Mr,  Lloyd  and  Mr,  Hobhousfy  for  Mr. 
G.  H.  EUis. 

Mr,  Sflwyn  and  Mr,  Bardswellj  for  Sir 
W.  Topham  and  the  trustee  of  the  marriage 
settlement. 

On  the  appeal  it  was  argued  for  the 
plaintiff,  that  the  appointment  under  the 
English  settlement  of  the  whole  16,000/. 
in  fevour  of  Lord  Henry  Bentinck  for  his 
own  benefit  was  void,  so  far  as  he  was  con- 
cerned, and  to  the  extent  of  8,000/.  for 
Lady  Mary  it  was  valid,  the  declaration  of 
trust  only  being  invalid  as  not  warranted 
by  the  words  of  the  power.  On  behalf  of 
the  defendant.  Lord  Heniy  Bentinck,  it  was 
contended  that,  unless  pressure  exercised  on 
the  appointee  were  so  excessive  that  the 
Court  would,  on  his  behalf^  set  aside  the 
appointment,  it  would  refuse  to  interfere, 
and  it  made  no  difference  that  the  appoint- 
ment was  made  by  two  instruments  instead 
of  one;  but  if  it  appeared  that  the  two 
instruments  contained  any  provisions  ex- 
ceeding the  authority  conferred  on  the 
donee  of  the  power,  the  Court  would  exer- 
cise its  discretion  in  supporting  so  much  aa 
was  warranted  by  the  words  of  the  power, 
rejecting  only  what  was  invalidly  attempted 
to  be  done.  It  was  as  obvious  that  a  parent 
was  as  much  morally  bound  to  provide 
against  a  daughter  contracting  an  impro^ 
vident  marriage,  as  to  take  care  that  she 
made  a  provident  one;  and  so  long  as  he 
confined  himself  to  avoiding  a  corrupt 
motive  (and  here  no  corrupt  motive  could 
be  charged),  he  only  laid  himself  open  to 
the  charge  of  having  acted  in  excess  of  his 
authority,  and  so  far  only  could  what  he 
had  done  be  at  all  interfered  witL  For 
Lady  Harriett  Bentinck  it  was  argued  that 
the  appointment  in  her  favour  was  absolute, 
and  if  she  had  died  before  signing  the  order, 
which  had  been  signed,  her  representative 
would  have  been  entitled  absolutely;  and 
it  was  denied  that  it  was  a  fraud  upon  a 
power  to  appoint  to  one  object  of  a  power 
for  the  benefit  of  another  such  object :  and 
for  the  present  Duke  of  Portland  it  was 
urged  that  no  rule  of  law  prevented  a  parent 
from  using  a  power  of  appointment  to  fur- 
ther his  own  wishes  so  long  as  he  confined 
the  benefit  he  conferred  to  the  objects  of 
the  power.  The  argument  of  some  of  the 
litigants  besides  the  plaintiff  was,  upon  the 
instrument  operating  upon  the  Scotch  pro- 
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perty,  that  although  in  point  of  hct  it  was 
a  foreign  instrument,  it  must  be  construed 
as  if  it  had  been  English. 

Besides  the  great  majority  of  the  cases 
cited  at  the  hearing  at  the  Rolls,  the  follow- 
ing authorities  were  relied  and  observed 
upon  on  the  appeal : — 

Eing  V.  Hardwtck,  2  Beav.  352. 
LoBsence  v.  Tiemfy,  1  Mac.  &  G.  661 ; 

S.C.  2  HaU&Tw.  115. 
Monypenny  v.  Deringy  2  De  Qex,  M.  h 

G.  145;  8.  c.  22  Law  J.  Rep.  (n.s.) 

Chanc.  313:  7  Hare,  668;  20  Law 

J.  Rep.  (n.s.)  Chanc.  153. 
Beard  v.  WestcoU^  6  Taunt  393;  s.  c. 

Turn.  <fe  R.  2b. 
Lane  v.  Page,  AmbL  233. 
Lee  V.  Femie,  1  Beav.  483. 
Hinchinbroke  {Lord)  v.  Seymour^  1  B. 

CO.  396. 
Agassiz  v.  Squire,  18  Beav.  431 ;  s.  c 

23  Law  J.  Rep.  <n.8.)  Chanc.  986. 
Salmon  v.  Gibbes,  3  De  Gex  &  Sm.  343 ; 

S.C.  18  Law  J.  Rep.  (n.s.)  Chanc. 

177. 
Aleyn  v.  Belchier,  1  Eden,  132. 
Askham  v.  Barker,  12  Beav.  499. 
Fanner  v.  MaHin,  2  Sim.  602. 
Fearon  v.  Deshrisay,  14  Beav.  636;  8.C. 

21  Law  J.  Rep.  (n.s.)  Chanc.  605. 
Alexanders,  Alexander,  2  Ve8.sen.  640. 
Tee  V.  Ferrii,   2  Kay  &  J.  367;  s.  c 

26  Law  J.  Rep.  (n.s.)  Chanc.  437. 
Stroud -9.  Norman,  Kay,  313;  s.  c.  23 

Law  J.  Rep.  (n.s.)  Chianc.  443. 
Smith  V.  Warde,  16  Sim.  66;  s. c  15  Law 

J.  Rep.  (n.s.)  Chanc.  105. 
White  V.  St,  Barhe,  1  Ves.  &  B.  399. 
Goldsmid  v.  Goldsmid,  2  Hare,  187 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc  113. 
Carter  v.  Oreen,  3  Kay  <fe  J.  691 ;  s.  c. 

26  Law  J.  Rep.  (n.s.)  Chanc.  845. 
Briggs  v.  Penny,  3  Mac.  &  G.  646;  s.a 

21  Law  J.  Rep.  (N.a)  Chanc.  266. 
Moss  V.  Cooper,  1  Jo.  <fe  H.  352. 
Fishery,  Brierly,  1  DeGex,  F.  &  J.  643; 

S.C.  29  Law  J.  Rep.  (n.s.)  Chanc.  477. 

LoED  JusTicB  Knight  Bbuoe  (Feb.  14). 
— In  this  cause  heard  originally  at  the  Rolls, 
the  plaintiff.  Lady  Maiy  Topham,  one  of 
the  daughters  of  the  late  Duke  and  Duchess 
of  Portland,  claims  to  be  entitled  to  certain 
pecuniary  provisions  under  settlements  exe- 
cuted at  different  times  by  the  late  Duke  of 


Portland,  one  at  least  of  which  was  also 
executed  by  the  late  Duchess. 

The  first  question  in  the  cause  is  as  to 
the  title  to  a  sum  of  16,000^.,  which  by  a 
deed  of  the  13th  of  October  1848,  the  late 
Duke  of  Portland,  in  execution  or  exercise, 
or  as  in  execution  or  exercise,  of  a  power 
given  or  reserved  to  him  by  a  settlement 
dated  the  4th  of  August  1795,  i^pointed 
or  professed  to  appoint  in  favour  of  the 
defendant.  Lord  Henry  Bentinck,  a  younger 
son  of  the  late  Duke  and  Duchess  of  Port- 
land, that  sum  having  been  a  part  of  a  sum 
of  40,000^  provided  for  the  daughters  and 
the  younger  sons  of  the  late  Duke  and 
Duchess  of  Portland  by  that  settlemrat^ 
subject  however  to  the  power  which  in  part 
at  least  he  professed  to  exercise  by  the  deed 
of  the  13th  of  October  1848  akeady  men- 
tioned. That  instrument  and  a  deed  of 
the  24th  of  November  1848,  executed  by 
Lord  Henry  Bentinck,  which  is  stated  in 
the  Bill,  must  I  think  on  the  evidence  before 
the  Court  be  considered,  so  &r  at  least  as 
that  sum  of  16,000/.  is  concerned,  to  have 
been  parts  of  a  single  transaction ;  and  the 
two  deeds  being  tiius  viewed  must,  as  I 
conceive,  be  deemed  to  be  void  in  equity, 
so  far  as  relating  to  a  moiety  of  the  1 6,000^ 
professed  to  be  appointed  by  one  of  them 
to  Lord  Henry  Bentinck. 

The  power  conferred  by  the  settlement 
of  the  4th  of  August  1795,  which  the  kU» 
Duke  professed  to  exercise  by  the  deed  of 
the  13th  of  October  1848,  was  incapable 
of  being  delegated  by  him.  He  had  a  dis- 
cretion as  to  the  shiures  to  be  taken  by  the 
children,  objects  of  the  power,  and  as  to 
excluding  any  of  them  in  favour  of  any 
other  or  others  of  them,  which  discretion 
could  be  exercised  only  by  himself;  and  if 
he  had  in  terms  appointed  the  16,000/.  to 
Lord  Henry  Bentinck  and  Lady  Mary  Top- 
ham,  in  equal  shares,  with  an  express 
authority  to  the  present  Duke  of  Portland 
and  Lord  Henry  Bentinck,  or  either  of 
them,  to  deprive  Lady  Mary  in  Lord 
Henry's  favour,  and  to  make  a  gift  to  Lord 
Henry  of  the  whole  or  any  part  of  her 
share  of  that  sum,  the  authority,  at  least, 
if  not  the  whole  appointment  o^  her  half 
would  in  my  judgment  have  been  plainly 
void.  Again,  the  plaintiff  is  admitted  to 
have  attained  her  mi^rity  before  the  year 
1848,  and  does  not  appear  to  have  bean 
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between  her  nu^rity  and  her  marriage 
under  any  disability  of  any  kind;  and  I 
apprehend,  therefore,  that  if  in  the  year 
1848,  her  &ther  had,  as  under  the  settlement 
of  the  4th  of  August  1795,  appointed  in 
her  favour  8,000/.,  part  of  the  40,000/. 
settied  by  it,  but  had  so  appointed  the 
8,000/L  subject  to  a  provision  that  the  in- 
terest of  that  sum  should  be  withheld  and 
accumulated  as  the  deed  of  the  24th  of 
November  1848  directs,  the  income  of  the 
fund  purporting  to  be  ajffected  by  that  deed 
to  be  withheld  and  accumulated,  the  provi- 
sion at  least,  if  not  the  whole  appointment, 
as  to  the  8,000/.  would  have  been  void  as 
transgressing  his  power.  But  the  evidence 
before  us  appears  to  me  to  establish  that 
the  deed  of  the  24th  of  November  1848, 
most  as  to  the  moiety  of  16,000/.  be  read 
and  te-eated  as  if  it  had  been  incorporated 
in  that  of  the  13th  of  October  1848  ah-eady 
more  than  once  referred  to,  and  as  if  to 
both  of  them  the  late  Duke  of  Portland 
had  been  a  party,  and  they  had  been  exe- 
cuted by  him  simultaneously,  though  in 
point  of  form  he  was  not  a  party  to  the 
later  of  the  two. 

Thus  regarding  the  matter,  I  consider 
that  as  to  a  moiety  of  the  1 6,000/.  there 
has  not  been  a  valid  appointment  to  any 
extent  or  of  any  kind,  and  such  was  the 
conclusion  of  the  Master  of  the  Bolls. 

But  his  Honour  thought  not  any  portion 
of  the  16,000/L  well  appointed,  and  as  to 
this,  I  fur  some  time  doubted.  I  have 
however,  ultimately,  formed  an  opinion  that 
the  whole  of  the  40,000/L,  except  that  sum 
of  8,000/.,  has  been  well  appointed,  and 
that  the  defendant,  Lord  Henry  Bentinck, 
is  entitled,  for  his  own  benefit,  to  the  other 
8,000/L,  part  of  the  16,000/. ;  for,  according 
to  my  present  view,  the  intention  in  his 
fiivour,  as  to  the  latter  8,000/.,  was  not  so 
connected  with  the  wrong  intention  and 
error  as  to  Lady  Mary  Topham,  was  not  so 
associated  with  that  intention  or  error,  or 
so  dependent  on  it,  as  to  be  vitiated  by  it 
The  point  however  seems  to  me,  I  acknow- 
ledge, one  of  some  difficulty. 

The  next  question  is,  as  to  the  title  to 
another  sum  of  16,000/.;  that,  namely, 
which  by  an  instrument  of  the  28th  of 
October  1848  the  late  Duke  of  Portland, 
in  ezecotion  or  exercise,  or  as  in  execution 
or  exercise,  of  a  power  given  to  him  by  a 


settlement  in  Scotch  form,  relating  to  Scotch 
property,  dated  the  3rd  of  August  1795, 
appointed  in  favour  of  Lord  Heniy  Ben- 
tinck this  sum,  being  part  of  another  sum 
of  40,000/.  or  more  provided  for  the  daugh- 
ters and  younger  sons  of  the  late  Duke  and 
Duchess  of  Portland  by  that  settlement, 
subject  however  to  the  power  which,  in  part 
at  least,  he  professed  to  exercise  by  the 
instrument  of  the  28th  of  October  1848 
already  mentioned.  That  instrument  of  the 
28th  of  October  1848,  and  the  deeds  of 
the  13th  of  October  and  the  24th  of  No- 
vember 1848  before  referred  to,  must  I 
think,  on  the  evidence,  be  viewed  and 
treated  as  parts  of  a  single  transaction; 
that  transaction  took  place  in  England,  as 
I  collect,  where,  unless  I  mistake,  each  of 
the  three  deeds  was  prepared  and  executed ; 
and  if  the  principles  of  English  law  ought 
to  be  considered  as  applicable  to  this  ques- 
tion, the  case  of  Lady  Mary  Topham  as  to 
the  last-mentioned  sum  of  16,000/.  is  sub- 
ject to  the  same  considerations  exactly  or 
substantially,  and  stands  exactly  or  sub- 
stantially on  the  same  footing  as  her  case 
with  respect  to  the  first-mentioned  sum  of 
16,000/. :  the  instrument  of  the  28th  of 
October  1848  and  the  deed  of  the  24th 
of  November  1848  being  in  my  judgment, 
on  that  h3rpothesis,  void  in  equity  as  to  a 
moiety  of  the  second  sum  of  16,000/.,  for 
the  reasons  applicable  also  to  a  moiety  of 
the  first  sum  of  16,000/. 

Accordingly,  had  the  English  law  to 
regulate  this  part  of  the  dispute,  I  should 
hold  8,000/.  of  the  Scotch  portions  to  be 
unappointed,  and  the  rest,  not  exceeding 
32,000/.,  to  be  in  favour  of  others  than  the 
plaintiff,  well  appointed.  But,  as  it  seems 
to  me,  the  rights  of  the  parties  to  this  con- 
test under  the  Scotch  settlement  (the  settle- 
ment of  the  3rd  of  August  1795)  must,  to 
a  great  extent  at  least,  if  not  wholly,  be 
governed  and  decided  by  the  principles  and 
file  rules  of  the  law  of  Scotland,  as  to  which, 
so  far  as  this  department  of  the  case  is  con- 
cerned, we  ought,  I  think,  to  have  recourse 
to  evidence  or  to  the  means  aflforded  by  the 
statute  of  the  22  &  23  Vict.  c.  63,  unless 
the  parties  can  arrange  the  matter  for 
themselves. 

Then  comes  the  question  as  to  the  pro- 
perty settled  by  the  deed  of  the  24th  of 
June  1843,  stated  in  the  pleadings,  and  the 
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annuity  of  2,720Z.  per  annum,  created  and 
settled  bj  a  deed  dated  in  1848,  stated  in 
the  37th  paragraph  of  the  re-amended  bill 
—  these  two  settlements  were  certainly 
voluntary  on  the  part  of  the  Duke  of  Port- 
land; were  mere  matters  of  bounty  from 
him ;  but,  with  great  deference  to  the  Master 
of  the  Rolls,  if  he  thought  otherwise,  that 
circimistance  appears  to  me  not  of  import- 
ance. It  is  contended,  on  the  part  of  the 
plaintiff,  that  the  two  deeds  of  September 
1854  and  those  of  December  1854,  stated 
in  the  bUl,  which  were  executed  by  the  pre- 
sent Duke  of  Portland,  under  or  as  under 
powers  conferred  by  the  two  last-mentioned 
settlements  of  1843  and  1848  respectiyely, 
were  invalid,  and  are  void  as  against  her ; 
and  the  evidence  appears  to  me  to  shew 
plainly  that  not  one  of  the  four  instruments 
of  September  1854  and  December  1854 
was  a  record  of  truth,  was  a  representation 
of  truth.  The  evidence  satisfies  me  that 
Lady  Harriett  Bentinck,  one  of  the  defen- 
dants, a  daughter  of  the  late  Duke  and 
Duchess  of  Portland,  was  not  intended  by 
the  present  Duke  of  Portland  to  take  bene* 
ficiaily  the  whole  of  what  any  one  of  the 
four  instruments  purported  to  appoint  in 
her  favour  beneficially,  and  that  the  main 
and  governing  view  which  he  had  in  exe- 
cuting them  was  to  enable  the  income,  at 
least  of  portions  of  the  property,  subjected 
to  the  powers  of  1843  and  1848  last  men- 
tioned to  be  applied,  employed  or  withheld 
in  a  manner  not  warranted  by  either  of 
those  powers.  It  was  competent  to  the 
present  Duke  of  Portland  to  discourage  by 
any  lawful  means  the  marriage  of  Lady 
Mary  Topham  with  her  present  husband, 
however  reasonably  unobjectionable  it  may 
have  been,  and  possibly  was ;  nor  could  it 
have  been  unlawful  for  the  present  Duke 
of  Portland,  after  the  marriage,  to  shew 
practically  his  disapproval  of  it  within  not 
improper  bounds.  But  it  was  not,  I  think, 
competent  to  him  to  deal,  as  he  is  in  my 
opinion  proved  to  have  dealt,  with  the 
powers  vested  in  him  by  the  settlement  of 
1843  and  1848  last  mentioned,  or  either 
of  theuL  I  consider  the  deeds  of  Septem- 
ber and  December  1854  to  have  been  mere 
frauds  on  those  powers  and  good  for  no- 
thing. 

It  has  been  contended  for,  or  as  for. 
Lady  Harriett  Bentinck,  who  by  her  counsel 


has  been  a  very  earnest  and  zealous  oppo- 
nent of  the  plaintiff  on  the  present  occasion, 
that  there  was  not  any  privity  on  the  part 
of  Lady  Harriett  Bentinck  to  the  view  and 
design  (an  irregular  view,  and  an  ui^ustifi- 
able  design,  as  I  conceive)  with  which  those 
deeds  respectively  were  executed,  and  that 
she  understood  their  meaning  and  intention 
to  be  in  accordance  with  their  tenor.  Whe- 
ther, if  that  contention  had  appeared  to  me 
to  have  a  foundation  in  fact,  I  should  have 
thought  it  material,  I  do  not  say,  for  in  my 
judgment  it  had  not  any  foundation  in  f&ct, 
that  is  to  say,  the  evidence,  as  viewed  by 
me,  precludes  or  defeats  the  contention,  and 
proves  that  Lady  Harriett  Bentinck  through- 
out understood  and  knew  the  true  inten- 
tion and  real  object  of  the  four  deeds,  was 
throughout  well  aware  that  not  one  of  them 
was  a  record  of  truth,  was  throughout  well 
aware  that  during  the  joint  lives,  or  a 
portion,  probably  considerable,  of  the  joint 
lives  of  herself  and  the  plaintiff  a  moiety 
of  the  income  under  the  deeds  was  to  be 
kept  back  and  accumulated  for  reasons 
connected  with  the  marriage  intended 
before  and  solemnized  in  October  1854 
between  Sir  W.  Topham  and  the  plaintiff. 
That  accumulation,  whether  Lady  Harriett 
Bentinck  was  aware  or  unaware  of  the  law, 
could  not  by  law,  as  I  understand  the  law, 
be  effectually  directed  under  either  of  the 
powers ;  and  the  deeds  of  September  and 
December  1854  were,  and  are,  in  my  judg- 
ment, void,  not  merely  as  to  a  moiety,  but 
as  to  the  whole  of  what  purports  to  be 
appointed  by  them  respectively;  for,  as  I 
conceive  the  purpose  of  the  present  Duke 
of  Portland  as  to  those  deeds  was  single 
and  entire;  nor,  in  my  opinion,  ought  it  be 
considered  that  he  would  have  executed 
any  one  of  the  four  but  for  reasons  con- 
nected directly  with  the  marriage  intended 
before  and  solemnized  in  October  1854. 
The  main  object  of  the  four  deeds  was,  I 
think,  that  of  operating  on  the  plaintiff, 
and  though  in  the  case  of  Lord  Henry 
Bentinck,  as  I  have  said,  there  appears  to 
me  to  have  been  on  his  father's  part  an 
intention  to  a  certain  extent  in  Lord  Heniy 
Bentinck's  favour,  apart  from  considerations 
belonging  merely  to  the  disliked  marriage, 
the  case  as  to  the  appointment  of  Septem- 
ber and  December  1854  seems  to  me  to  be 
materially  different.     I  think  that  every 
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{Mkrt  of  them  was  and  is  affected  by  the 
wrong  intention  to  which  in  my  judgment 
their  existence  is  to  be  attributed,  and  that 
not  one  of  them  conferred  any,  the  slightest 
right,  on  Lady  Harriett  Bentinck,  the  great 
and  able  exertions  made  on  whose  behalf 
against  her  sister  must,  I  conceiye,  faiL 

Lord  Justice  Turneb. — ^The  questions 
raised  by  these  appeals  relate  to  the  opera- 
tion and  validity  of  appointments  made,  as 
to  some  of  them,  by  the  late,  and  as  to 
some  of  them,  by  the  present,  Duke  of 
Portland,  under  powers  vested  in  them 
respectively. 

The  first  appointment  in  question  is 
that  made  by  the  late  Duke  of  Portland, 
under  a  power  contained  in  a  settlement 
dated  the  8th  of  June  1814,  which  was 
founded  upon  a  settlement  made  upon  his 
marriage  with  the  late  Duchess  in  the 
year  1795.  At  the  date  of  this  settle- 
ment of  1814  there  were  eight  daughters 
and  younger  sons  of  the  marriage,  and 
by  the  settlement  a  sum  of  40,000/.  was 
secured  upon  some  estates  in  the  county 
of  Nottingham  b^onging  to  the  Portland 
family,  for  portions  of  younger  children. 
The  estates  were  limited  to  trustees  for  a 
term  of  1,000  years,  for  securing  the  por- 
tions, and  the  trusts  of  the  term  were  de- 
clared to  be  after  the  decease  of  the  Duke 
to  buy  and  raise  for  the  portion  or  portions 
of  the  eight  daughters  and  younger  sons, 
and  any  diildren  thereafter  to  be  bom,  the 
sum  of  40,000/.,  and  to  pay  and  divide  the 
same  between  the  daughters  and  younger 
sons  and  future  chilcben  respectively,  or 
any  one  or  more  of  them  respectively, 
entire  or  in  such  parts,  shares  and  propor- 
tions as  the  Duke  and  Duchess  by  deed 
should  jointly  appoint ;  and  in  default  of 
such  joint  appointment,  then  as  the  survi- 
Yor  of  them  i^ould,  after  the  death  of  the 
other,  by  deed  or  will  appoint.  And  in 
defiftult  of  any  appointment,  or  in  case  the 
same  should  not  extend  to  the  whole  of 
the  40,000/.,  then  as  to  the  whole  or  such 
portion  whereof  there  should  be  no  appoint- 
moit  to  go  equally  between  and  amongst 
the  daugl^rs  and  younger  sons  and  future 
children. 

By  another  settlement,  made  upon  the 
marriage  of  the  late  Duke  and  Duchess, 
anoUier  sum  of  40,000/.  was  provided  for 
portions  of  younger    children,    and   was 


secured  upon  estates  in  Scotland  belonging 
to  the  late  Duchess,  and  a  power  of  appoint- 
ment similar  to  the  power  contained  in  the 
settlement  of  1814  was  given  to  the  late 
Duke. 

One  of  the  eight  younger  children  men- 
tioned in  the  settlement  of  1814  having 
afterwards  become  the  eldest  son,  there 
were  in  the  result  seven  younger  children 
of  the  late  Duke  and  Duchess,  all  of  whom 
attained  twenty-one.  Of  these  younger 
children  two  afterwards  died,  and  their 
interests  in  this  suit  are  represented  by 
the  defendant,  the  Duke  of  Portland.  Two 
others  of  them  married,  and  one-sixth  of 
each  of  the  sums  of  40,000/.  was  ap- 
pointed to  each  of  them,  thus  disposing  of 
13,333/.  6s.  Sd,,  part  of  each  of  those 
sums.  The  three  other  younger  children 
were  the  plaintiff,  Lady  Mary  Topham, 
then  Lady  Mary  Bentinck,  the  defendant 
Lord  Henry  Bentinck,  and  the  defendant 
Lady  Harriett  Bentinck.  No  farther  ap- 
pointment of  any  part  of  either  of  the 
above-mentioned  sums  of  40,000/.  was 
made  until  the  mouth  of  October  1848, 
and  26,666/.  13«.  4(/.,  part  of  each  of  those 
sums,  was  therefore  then  Remaining  unap- 
pointed. 

It  is  necessary,  however,  here  to  state 
what  had  occurred  before  this  month  of 
October  1848.  Some  time  in  or  before  the 
month  of  June  1843,  the  plaintiff  Lady 
Mary  Topham,  then  Lady  Mary  Bentinck, 
became  engaged  to  marry  the  defendant 
Sir  William  Topham,  now  her  husband,  and 
the  proposed  marriage  was  much  objected 
to  by  the  late  Duke.  On  the  29th  of  June 
1843,  the  late  Duke  and  Duchess  executed 
a  deed  of  that  date,  by  which  certain  sums 
of  money  and  stock  were  assigned  and  cove- 
nanted to  be  transferred  to  the  present 
Duke  of  Portland  and  Lord  George  Ben- 
tinck: Upon  trust  to  pay  the  income  to 
the  Duchess  for  her  life  and  after  her  death 
upon  trust  to  set  apart  so  much  and  such 
portion  of  the  trust  fund,  the  annual  divi- 
dends, interest  or  income  arising  wherefirom, 
would  realize  not  less  than  800/.  sterling 
to  be  held  upon  the  trusts  thereinafter 
declared;  and  then  the  trusts  of  that  fund 
were  declared  to  be  these:  Upon  trust  that 
the  trustees  should  stand  possessed  of  it 
during  the  life  of  Lady  Mary  Topham,  and 
provided  the  Duke  of  Portland  during  her 
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life  or  after  his  decease,  the  person  who 
thenceforward  and  for  the  time  being  dur- 
ing the  life  of  Lady  Mary  Topham,  should 
be  Duke  of  Porthmd  by  any  deeds  sealed 
and  delivered  by  him,  and  with  or  without 
power  of  revocation  and  new  appointment, 
shall  so  direct  or  appoint,  but  not  other- 
wise, to  pay  and  apply  an  annual  sum  not 
exceeding  800/.  sterling  out  of  the  divi- 
dends and  annual  income  to  arise  or  become 
payable  out  of  this  trust  fund,  or  if  neces- 
sary by  resort  to  the  capital,  unto  or  for  the 
benefit  of  Lady  Mary  Topham  during  her 
life,  to  be  payable  and  paid  to  her  at  such 
times  and  in  such  manner,  and  from  and 
under  and  subject  to  such  provisoes,  restric- 
tions and  limitations  as  should  be  ex- 
pressed or  declared  in  or  by  such  appoint- 
ment, and  subject  to  the  aforesaid  trust  and 
power  and  to  the  exercise  thereof  upon 
trust,  during  the  life  of  Lady  Mary,  to  stand 
possessed  of  the  dividends  for  Lord  Henry. 

Then  there  are  provisoes  in  the  event  of 
Lord  Henry  dying  before  Lord  George,  and 
other  provisions  not  material  to  the  ques- 
tion. We  have  therefore  certain  sums  of 
stock,  producing  800/.  a  year,  settled  upon 
trust,  if  the  Duke  of  Portland  for  the  time 
being  shall  so  appoint,  to  pay  the  income 
to  Lady  Mary  for  her  life,  but  not  to  make 
any  payment  to  her,  except  such  appoint- 
ment shall  be  made  by  the  late  Duke  of 
Portland. 

All  this  was  subject  to  a  prior  life  inter- 
est in  the  Duchess;  and  in  the  year  1844 
the  Duchess  died.  Soon  after  her  death  it 
appears  by  the  evidence  the  late  Duke  sent 
the  defendant  Lord  Henry  to  the  plaintiff 
Lady  Mary,  to  use  his  influence  to  induce 
her  to  br^  off  her  proposed  marriage  and 
to  tell  her  that  if  it  took  place  he  should 
leave  away  from  her  everything  in  his 
power;  and  Lady  Mary  then  or  bdTore  that 
time  agreed  not  to  marry  during  the  late 
Duke's  life.  The  kte  Duke,  however,  was 
not  satisfied  with  this  agreement  on  her 
part;  and,  on  the  4th  of  August  1844,  he 
wrote  to  Mr.  Heaton  Ellis,  the  manager  of 
his  property  in  England,  a  letter  in  which, 
with  reference  to  ^e  trusts  created  by  the 
deed  of  the  29th  of  June  1843,  he  expressed 
himself  thus:  "Lord  Titchfield  (meaning 
the  presttit  Duke  of  Portland)  and  I  are 
both  of  oianion  that  Lord  Henry  ou^^  to 
■ign  a  memoruidum,  shewing  his  under- 


standing of  the  nature  of  the  trust  and  ^e 
intended  application  of  the  accumulatioiiBy 
and  the  contingency  on  which  it  depends." 

Mr.  Ellis  then  drew  up  a  memorandum 
to  be  signed  by  Lord  Henry  Bentinck,  and 
which  was  accordingly  signed  by  hinoL 
This  memorandum  was  in  these  terms  : 
"  Memorandum — Having  given  an  order  on 
Messrs.  Drummond  to  invest  half-yearly  in 
November  and  May  400/.  in  my  name,  in 
the  new  3^/.  per  cent  stocks  and  to  accu- 
mulate the  dividends,  I  hereby  declare  that 
I  will  stand  possessed  of  the  fund  to  be  so 
produced  during  the  life  of  my  sister  Lady 
Mary  Bentinck  (meaning  the  plaintiff)  in 
trust,  to  be  paid  to  her  or  applied  for  her 
benefit  at  such  time  and  in  sudi  manner  as 
my  father  or  the  Duke  of  Portland  for  the 
time  being  may  in  writing  direct  It  is 
understood,  in  case  of  no  such  direction  in 
the  lifetime  of  my  said  sister,  that  the  fund 
produced  by  such  investments  is  to  belong 
to  me  or  my  representatives  absolutely." 
The  order  on  Messrs.  Drummond  men- 
tioned in  this  memorandum  was  taken  by 
Mr.  Ellis  to  Messrs.  Drummond  and  was, 
of  course,  acted  upon  by  them. 

Matters  stood  thus  until  about  the  month 
of  September  1848,  when  the  late  Duke 
entered  into  communication  with  Mr.  EUlis 
on  the  subject  of  appointing  the  unappointed 
part  of  the  40,000/.  secured  by  the  English 
settlement  of  1814,  and  expressed  to  Mr. 
Ellis  his  wish  (as  appears  upon  the  evi- 
dence) to  appoint  a  double  share  to  one  of 
his  children,  by  which  one  of  his  children 
who  was  to  be  excluded  might  benefit  A 
correspondence  then  ensued  between  the 
late  Duke  and  Mr.  Ellis.  On  the  27th  of 
September  1848,  Mr.  Ellis  wrote  to  the  late 
Duke  a  letter,  in  which  I  find  these  expres- 
sions :  "  With  respect  to  the  division  of  the 
40,000/.  charged  on  the  English  estate  for 
younger  children's  portions  (and  this  is  a 
guide,  too,  to  what  would  be  done  in  Scot- 
land), I  have  cleared  up  every  doubt  on  my 
mind  and  will  now  submit  the  fiicts."  Then 
he  mentions  the  appointments  which  have 
been  made  in  fiAvour  of  Lady  Charlotte 
Denison  and  Lady  Howard  de  Walden, 
and  then  he  states  that  in  that  result  there 
would  be  a  claim  on  the  part  of  the  Duke 
to  the  13,333/.,  and  there  would  be  a  leei- 
due  unappointed  of  26,666/L,  which,  he 
says,  woidd  be  divided  into  five  equal  parts : 
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one-fifUi  to  the  executors  of  the  Duke  as 
representative  of  Lady  Caroline,  another 
fifth  to  the  executors  of  the  Duke  as  the 
representative  of  Lord  Qeorge,  and  to  Lady 
Harriett,  Lady  Mary  and  Lord  Henry,  each 
one-fifth,  or  5,333/1;  but  he  adds:  "But 
your  grace  has  the  power  of  dividing  the 
remaining  26,6661. 13«.  4(2.  in  any  way  you 
please  among  your  children.  If  the  same 
course  be  pursued  as  before,  a  further  sum 
of  1,333/.  6s,  ScL  each  would  be  appointed 
to  Lady  Charlotte  Denison  and  to  Lady 
Howard,  and  to  secure  an  equal  division 
an  appointment  should  be  made  of  8,000/. 
to  Lady  Harris  to  Lady  Mary  and  to 
Lord  Henry." 

The  late  Duke  answered  this  letter  in 
these  terms,  on  the  4th  of  October  1848  : 
"  I  understand  this  to  be  the  state  of  afifairs 
on  which  I  have  consulted  you — English 
funds:  First,  that  there  is  now  divisible  a 
sum  of  26,666/.  13«.  4</.  Second,  that  I 
may  divide  it  in  any  manner  I  please. 
Third,  that  in  order  to  make  an  equal  divi- 
sion, 8,000/.  should  be  given  to  my  two 
married  daughters  each,  and  to  Lord  Henry 
an  equal  sum,  amounting  in  the  whole  to 
24,000/.  Fourth,  that  the  remainder  of  the 
26,666/.  13«.  4(/.  should  be  divided  between 
my  two  married  daughters.  This  being  the 
case,  I  would  propose  now  to  give  the  last- 
named  sum  immediately  to  them.  With 
respect  to  the  other  24,000/.,  I  propose  to 
follow  the  same  course  with  respect  to  it 
as  was  pursued  in  1843,  and  on  the  same 
principle,  that  is,  I  would  give  8,000/.  to 
Lady  Harriett,  and  two  shi^  of  8,000/L 
each  to  Lord  Henry,  of  which  he  diould 
hold  one  in  trust,  as  in  the  former  case, 
snbject  to  any  distribution  which  the  Duke 
of  Portland  for  the  time  being  might  direct 
I  do  not  know  whether  you  will  see  any 
objection  to  pursue  a  different  course  on 
this  occasion  from  what  was  pursued  on  the 
last.  If  there  is  none,  I  would  propose  to 
do  this  rather  by  deed  than  by  will."  Then 
he  refers  to  the  Scotch  settlement,  and  says 
he  supposes  it  not  to  have  been  touched. 

On  the  6th  of  October  1848  Mr.  Ellis 
again  wrote  to  the  late  Duke  in  these  terms : 
"  All  your  Grace's  wishes  can  be  fulfilled. 
There  will  be  an  appointment  of  1,333/. 
6f .  8dL  to  Lady  Charlotte  Denison ;  the 
same  to  Lady  Howard  (the  money  in  these 
two  cases  to  be  paid  at  once);  an  appoint- 
Sew  Sxkibs,  82.— Cbakc. 


ment  also  by  deed  of  8,000ZL  to  Lady  Hai^ 
riett,  and  of  8,000/.  to  Lord  Henry,  payable 
at  your  decease ;  and,  lastly,  the  appoint- 
ment by  deed  of  8,000/.  on  the  same  prin- 
ciple as  in  the  deed  of  1843,  subject  to  the 
direction  of  the  Duke  of  Portland  for 
the  time  being.  This  last  has  alone,  as  to 
form,  required  consideration  and  care,  as 
all  acts  do  when  in  execution  of  a  power 
not  quite  simple.  It  will,  however,  be 
made  perfectly  safe.  The  precise  form  which 
is  preferable  is  not  yet  settled.  Lady  Mar- 
garet Harriett  (not  Henrietta)  and  Lady 
Mary  are,  I  believe,  the  correct  names. 
Greater  exactness  is  desirable  in  a  deed 
than  in  a  wilL  These  appointments  will 
be  prepared  at  once,  and  may  be  ready,  I 
think,  by  the  middle  of  next  weeL''  Then 
he  refers  to  the  charge  of  40,000/.  on  the 
Scotch  estates.  The  late  Duke  and  Mr. 
Ellis  were  at  the  same  time  corresponding 
with  Mr.  Melville,  the  Duke's  Scotdi  agent, 
on  the  subject  of  appointments  to  be  made 
of  the  unappointed  part  of  the  40,000/. 
charged  on  the  Scotch  estates.  On  the  8th 
of  October  1848  the  Duke  wrote  to  Mr. 
Melville  thus :  it  appears  that  he  had  re- 
ceived some  deeds  from  Mr.  Melville.  He 
says,  "The  deed  No.  2  is  not  drawn  up 
according  to  my  intentions.  My  intention 
is  to  do  this  :  to  make  up  the  sums  already 
given  to  Lady  Charlotte  Denison  and  Lady 
Howard  to  the  amount  of  8,000/.  each,  thus 
adding  to  each  1,333/.  6s,Sd.;to  give  8,000/. 
to  Lady  Margaret  Harriett,  8,000/.  to  Lord 
Henry  Bentinck,  8,000/.  to  Lord  Henry 
Bentinck,  on  trust  to  accumulate,  and  the 
funds  to  be  applied  in  such  manner  as  the 
Duke  of  Portland  for  the  time  being  may 
direct  I  propose  to  pay  down  these  sums. 
A  deed  to  the  same  effect  is  in  preparation 
in  London,  and  I  will  direct  Mr.  Heaton 
EUis  to  send  you  a  copy  of  it,  in  order  that 
the  deed  to  be  prepared  in  Scotland  may 
be  in  conformity  to  it,  supposing  always 
that  there  may  be  no  objection  to  it" 

On  the  16th  of  October  1848  Mr.  Ellis 
also  wrote  to  Mr.  Melville  in  these  terms  : 
he  says,  "  I  must  endeavour  to  be  very  dis- 
tinct myself.  His  Grace  not  long  since 
wrote  to  me;  I  think  it  would  be  right, 
and  Lord  Titchfield  is  of  the  same  opinion, 
that  the  40,000/.  charged  on  the  Scotch 
estates  (for  younger  children)  should  be 
settled  in  the  same  way  as  the  English  sum, 
2M 
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and  to  make  of  it  an  immediate  distribu- 
tion. As  to  the  English  40,000/.,  the  Duke 
having  appointed  and  paid  6,666/.  13«.  4d, 
some  time  since,  to  Lady  Charlotte  Denison, 
he  now  appoints  and  pays  to  her  1,333/. 
6s,  SdJ*  l^en  there  is. the  same  remark  as 
to  Lady  Howard  de  Walden ;  and  then  he 
says,  "And  he  now  appoints  and  pajrs 
8,000/.  to  Lady  Margaret  Harriett  Caven- 
dish Bentinck,  and  16,000/.  to  Lord  Henry 
William  Cavendish  Bentinck,  taking  assign- 
ments to  himself  in  each  case,  as  on  former 
occasions,  firom  Lady  Charlotte  Denison 
and  Lady  Howard.  The  simple  and  correct 
course  will,  therefore,  I  conceive,  be  (the 
two  sums  of  6,666/.  ISs,  4d,  having  been 
also  already  appointed  and  paid  to  the 
married  daughters  in  respect  of  the  Scotch 
40,000/.),  for  you  to  prepare  absolute  and 
unconditional  appointments  from  the  Duke 
of  1,333/.  6*.  Sd,  to  Lady  Charlotte  Denison, 
of  1,333/.  6*.  Sd.  to  Lady  Howard  de  Wal- 
den, of  8,000/.  to  Lady  Harriett,  and  of 
16,000/.  to  Lord  Heniy,  and  assignments 
firom  the  several  parties  of  the  respective 
sums  to  the  Duke.  You  had  better  not 
prepare  any  settlement  or  declaration  of 
trust  whatever,  but  simply  these  appoint- 
ments and  assignments.  When  Lord  Henry 
gets  the  two  sums  of  1 6,000/.  in  respect  of 
the  English  and  Scotch  estates,  he  wiR  dis- 
pose of  all  or  any  part  as  he  pleases,  both 
sums  being  his  absolute  legal  proper^." 

TMs  correspondence  was  followed  by  the 
execution  by  the  late  Duke  of  three  several 
deeds  of  appointments  bearing  date  the  1 3th 
of  October  1848.  By  the  first  two  of  these 
deeds  the  late  Duke  appointed  1,333/.  6s,  Sd, 
to  Lady  Charlotte  Denison  and  Lady  Howard 
de  WaJden  respectively,  making  ^e  whole 
sum  appointed  to  each  of  them  8,000/.  By 
the  other  of  these  deeds,  being  the  appoint^ 
ment  we  have  now  in  question,  the  late 
Duke  appointed  8,000/.  to  Lady  Harriett 
and  1 6,000/.  absolutely  to  Lord  Henry.  The 
two  sums  of  1,333/.  6^.  Sd,  and  the  sums  of 
8,000/.  and  16,000/.,  constituting  together 
the  unappointed  part  of  the  40,000/.,  secured 
for  the  younger  children  by  the  Scotch 
settlement,  were,  in  like  manner  appointed 
to  Lady  Charlotte  Denison  and  Lady  How- 
ard de  Walden,  Lady  Harriett  Bentinck, 
and  Lord  Henry  Bentinck  respectively,  by 
another  deed  of  appointment,  dated  the 
28th  of  October  1848. 


It  appears  firom  the  evidence  before  ns, 
that  before  these  appointments  in  fiivour  of 
Lord  Henry  were  made,  Mr.  Ellis  told  the 
late  Duke  that  there  must  be  no  agreement 
whatever  with  Lord  Henry  beforehand,  that 
the  benefit  for  the  child  to  whom  no  ap- 
pointment was  made  must  be  Lord  Henry^s 
own  act,  and  that  neither  the  late  Duke  nor 
Mr.  Ellis,  nor  any  one  ought  to  have  any 
communication  with  Lord  Henry  before- 
hand, and  Mr.  Ellis  states  that  he  so  told 
the  Duke  to  avoid  all  legal  difficulties  and 
to  steer  clear  of  the  law.  The  two  sums  of 
16,000/.  thus  appointed  in  fi^vour  of  Lord 
Henry  were  desdt  with  in  the  following 
manner.  On  the  1 4th  and  30th  of  October 
1848,  a  few  days  after  the  appointment, 
they  were  paid  to  Lord  Henry's  account 
with  Messrs.  Drummond,  who  gave  notice 
to  Lord  Heniy  of  the  sums  having  been 
paid  to  his  account.  On  the  23rd  or  the 
30th  of  October  1848,  but  on  which  of 
those  days  is  not  quite  cle^  upon  the  evi- 
dence, although  the  weight  of  evidence  is, 
I  think,  in  favour  of  its  having  been  upon 
the  30th,  Mr.  Ellis  took  to  Loid  Henry 
an  order  on  Messrs.  Drummond  for  his  sig- 
nature, which  order,  when  filled  up,  was  in 
these  terms — "Messrs.  Drummond,  please 
to  lay  out  16,000/.  in  the  purchase  of  3/L  5k, 
per  cent,  stock  in  the  joint  names  of  the 
Marquis  of  Titchfield  and  Mr.  Charles 
Heaton  ElUs,  the  dividends  to  be  placed  in 
the  joint  names  to  account  M.,''  meaning  by 
"account  M"  the  plaintiff.  Lord  Henry 
signed  the  order  accordingly,  but  it  appears 
firom  his  evidence  that  when  he  signed  it» 
it  was  in  blank  both  as  to  the  date  and  as 
to  the  account  to  which  the  monies  ^vere 
to  be  placed.  This,  however,  does  not  seem 
to  me  to  be  material  in  any  other  point  of 
view  than  as  affecting  the  conduct  of  the 
parties,  if  I  am  right  in  having  considered 
the  order  to  have  been  signed  on  the  SOtli, 
for  there  can  be  no  doubt  that  Lord  Henry 
must  be  taken  to  have  acceded  to  every- 
thing which  was  provided  for  by  the  memo- 
randum when  completed.  Lord  H^uy's 
account  of  the  transaction  is  this  (as  appears 
on  his  evidence):  that  he  had  notice  from 
Messrs.  Drummond  of  the  two  smns  of 
16,000/.  having  been  placed  to  his  credit ; 
that  he  was  then  entirely  ignorant  of  the 
appointments;  that  when  Mr.  Ellis  brought 
him  the  order  to  sign,  Mr.  Ellis  told  him 
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that  the  money  was  to  be  put  in  trust,  and 
also  told  him  why  it  had  been  previously 
placed  to  his  account  without  any  notice, 
that  this  had  been  done  because  it  had  been 
found  necessary  to  place  it  at  his  absolute 
disposal,  and  that  Mr.  Ellis  also  told  him 
that  the  Duke's  wishes  were  that  he  should 
lay  out  the  money  as  mentioned  in  the 
order.  He  further  states  that  in  all  these 
matters,  including  the  trust  deed  next  to  be 
mentioned,  he  was  a  complete  ''dummy"; 
that  the  whole  of  the  matters  were  exclu- 
avely  controlled  by  the  Duke,  and  that  he 
could  do  nothing  which  the  Duke  did  not 
wish  to  be  done ;  that  everything  was  en- 
tirely in  the  Duke's  hands.  Not  only  did 
Lord  Henry  sign  the  above-mentioned 
memorandum,  but  he  afterwards  executed 
a  declaration  of  trust  which  was  prepared 
by  the  late  Duke's  solicitors  without  any 
instructions  from  Lord  Henry,  and  which 
was  to  this  effect  It  is  dated  the  24th 
of  November  1848,  made  between  Lord 
Henry  of  the  one  part,  and  the  present 
Duke  and  Mr.  Ellis  of  the  second  part  It 
recites  the  investment  of  16,000/.,  in  the 
purchase  of  18,686^  2s.  8dL  3^  5s.  percent 
annuities,  in  the  names  of  the  present  Duke 
and  Mr.  EUis,  with  the  intent  (from  the 
natural  love  and  affection  which  Lord  Henry 
had  for  liis  sister  Lady  Maiy)  that  a  provision 
might  be  made  for  her  upon  such  contin- 
gency as  thereinafter  expressed,  and  that  he, 
L<»d  Henry,  had  accordingly  requested  the 
Duke  and  Mr.  Ellis  to  concur  with  him  in  the 
declaration  of  trust  thereinafter  contained. 
Then  Lord  Henry  declares  that  the  Duke 
of  Portland  and  Mr.  Ellis  should  stand 
posseesed,  and  they  agree  to  stand  possessed 
of  this  18,686/L  upon  trust  thenc^orth,  and 
until  the  expiration  of  the  term  of  twenty- 
GDe  years  from  the  decease  of  Lord  Henry, 
or  until,  previously  thereto,  any  such  ap- 
pointaient  should  be  made  as  would  entiUe 
Lady  Mary  to  the  transfer  of  the  whole  of 
the  funds  then  intended  to  be  settled,  and 
of  the  accumulations  therefrom  which  were 
thereinafter  provided  to  be  made,  or  until 
Lady  Mary  should  previously  die  without 
the  i^poinUnent  of  the  whole  thereof^  having 
been  made  to  her,  or  for  her  benefit ;  that 
the  trustees  shoidd  accumulate  the  divi« 
d^ids,  interest,  and  income  of  these  funds. 
And  upon  further  trust  at  the  expiration  of 
the  period  for  accumulation  or  at  any  time 


previously  thereto,  when,  and  as  such  one 
of  them  the  Duke  and  LoM  Henry  as  for 
the  time  being,  might  be  the  Duke  of  Port- 
land, should  by  writing  so  direct,  transfer, 
assign,  and  pay  all  or  any  part  of  these 
funds  and  the  accumulations  unto  or  for 
the  benefit  of  Lady  Mary  in  such  manner 
as  the  Duke  for  the  time  being  might  direct 
And  subject  to  the  trusts  or  purpose  afore- 
said, or  when  and  as  the  same  should  be  no 
longer  capable  of  taking  effect,  and  as  to  the 
trust  monies,  funds,  stocks,  securities,  and 
accumulations,  and  the  dividends,  interest, 
or  income  thereof  of  which  respectively 
there  might  have  been  no  such  appointment 
to  Lady  Mary,  to  stand  possessed  of  the 
same  upon  trust  for  Lord  Henry  absolutely; 
then  in  the  event  of  any  partial  appoint- 
ments being  made,  the  accumulation  was 
to  continue  ab  to  the  residue  of  the  trust 
funds. 

It  is  under  these  circumstances  that  the 
Master  of  the  Rolls  has  held  the  appoint- 
ment under  the  settlement  of  1814,  to  be 
bad  as  to  the  whole  of  the  16,000/.  thereby 
appointed  to  Lord  Henry  Bentinck,  and 
this  is  the  first  point  we  have  to  consider 
upon  these  appointments. 

The  appeals  raise  three  questions,  as  to 
His  Honour's  decision  upon  this  appoint- 
ment. First,  it  is  contended  on  the  part 
of  the  plaintiff,  that  there  is  a  valid  appoint- 
ment to  her  of  8,000/.,  part  of  the  16,000/. 
appointed  to  Lord  Henry.  Secondly,  it  is 
contended  on  the  part  of  Lord  Henry,  that 
the  appointment  to  him  is  valid  as  to  the 
whole  of  the  16,000/.  Or,  thirdly,  it  is 
contended  that  it  is  at  all  events  valid  as 
to  the  8,000/.,  part  of  that  sum. 

As  to  the  first  of  these  points,  that  con- 
tended for  by  the  plaintiff,  that  there  is  a 
valid  appointment  to  her  of  8,000/.  part  of 
the  16,000/.,  I  am  of  opinion  that  it  can* 
not  be  maintained.  It  was  argued  in  sup- 
port of  this  view  that  the  trust  deed  of  the 
24th  of  November  1848  ought  to  be  read 
and  taken  as  part  of  the  appointment,  and 
that  what  would  be  bad  under  the  appoint- 
ment so  consti^ted  ought  to  be  rejected, 
and  there  would  then  be  left,  as  it  was  said, 
a  valid  appointment  to  the  plaintiff  of  the 
8,000/.  The  cases  of  appointments  to 
children  accompanied  or  followed  by  settle* 
ments  extending  to  grandchildren  and 
others  not  objects  of  Uie  power,  and  the 
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cases  of  appointments  with  void  conditions 
were  referred  to' in  support  of  the  argument. 
But  whatever  else  may  have  been  intended 
in  this  case,  this  at  least  is  dear,  that  it  was 
not  intended  that  the  trust  deed  should  form 
part  of  the  appointment.  The  trust  deed 
was  in  fact  resorted  to  for  the  very  purpose 
of  carrying  into  effect  the  object  in  view 
otherwise  than  by  the  appointment,  and  to 
unite  the  two  together  in  the  manner  pro- 
posed would  be  therefore,  in  truth,  to  con- 
stitute an  appointment  contrary  to  the 
intention  of  the  donee  of  the  power.  The 
cases  of  appointment  and  settlement  which 
were  referred  to  have  not  as  it  seems  to  me 
any  bearing  upon  the  present  case,  for  in 
those  cases  the  intention  is  that  the  children 
should  take  under  the  appointment,  and 
effect  is  given  to  the  settlements  by  the 
children  so  taking.  But  in  this  case  the 
intention  was  that  Lady  Mary  should  not 
take  under  the  appointment.  Supposing, 
however,  that  this  difficulty  could  be  got 
over  and  the  trust  deed  be  read  as  part  of 
the  appointment,  I  do  not  think  that  what 
would  be  bad  under  the  appointment  so 
constituted  could  be  separated.  The  case 
of  Sadler  v.  Pratt  (1),  which  was  so  much 
relied  on  on  the  part  of  Lady  Mary  as  to 
this  part  of  the  case,  is  I  think  clearly  dis- 
tinguishable. There  was  in  that  case  an 
absolute  appointment  to  each  child,  and  the 
condition  was  distinct  from  and  independent 
of  the  appointment 

Passing,  then,  from  the  question  whether 
there  is  a  valid  appointment  in  favour  of 
Lady  Mary  of  the  8,000/.,  we  come  next  to 
the  point  contended  for  on  the  part  of  Lord 
Henry,  that  the  appointment  to  him  is 
valid  as  to  the  whole  of  the  16,000/.  That 
it  is  so  upon  the  face  of  the  deed,  there  can 
be  no  doubt ;  but  the  appointment  is  im- 
peached, upon  the  ground  that  the  purpose 
appearing  by  the  deed  was  not  tiie  real 
purpose,  and  that  the  real  object  was  to 
effect  a  purpose  which  was  not  warranted 
by  the  power,  and  was  a  fraud  upon  it. 
llie  first  question,  therefore,  to  be  con- 
sidered on  this  part  of  the  case  seems  to  me 
to  be,  what  was  the  purpose  of  this  ap- 
pointment, and  was  it,  or  was  it  not,  within 
the  scope  of  the  power?  Now,  I  have 
already  stated  the  evidence  bearing  upon 

(1)  5  Sim.  682. 


this  point;  and  looking  to  that  evidence, 
I  think  it  clear  beyond  all  doubt  that  the 
purpose  of  this  appointment  was  not  to 
give  the  whole  16,000/.  to  Lord  Henry,  but 
to  subject  one-half  of  it  to  the  same  discre- 
tionary power  in  the  Duke  of  Portland  for 
the  time  being  as  had  been  given  to  him 
by  the  deed  of  the  29th  of  June  1843. 
Was  this,  then,  a  purpose  warranted  by  the 
power  ?  I  am  of  opinion  that  it  was  not? 
The  absolute  owner  of  property  may,  no 
doubt,  subject  the  property  to  whatever 
power  of  appointment  he  may  think  fit, 
keeping,  of  course,  within  the  proper  limits ; 
but  the  donee  of  a  power  is  not  the  abeo- 
solute  owner  of  the  property  which  is  sub- 
ject to  the  power.  He  cannot  delegate  the 
authority  which  is  given  to  him.  In  con- 
sidering his  acts  regard  must  be  had  to  the 
relation  in  which  he  stands,  both  towards 
the  author  of  the  settlement  and  towards 
the  objects  of  the  power.  As  to  the 
relation  in  which  he  stands  towards  the 
author  of  the  settlement,  the  purpose  of 
the  author  of  a  settlement  by  which  a 
power  is  created  is  to  benefit  the  objects 
within  the  range  of  the  power ;  and  if  the 
power  be  exercised  beyond  that  range,  his 
intention  is,  that  the  property,  the  subject 
of  the  power,  shall  go  to  those  who  are 
entitled  in  default  of  appointment.  As  to 
the  relation  in  which  he  stands  towards 
the  objects  of  the  power,  powers  such  as 
those  contained  in  the  settlement,  by  which 
the  power  in  this  case  was  created,  are 
given  to  parents  upon  the  faith  of  the 
parental  relation  between  them  and  the 
objects  of  the  power.  They  are  given  to 
enable  the  donees  of  the  power  to  exercise 
parental  control  over  the  objects  of  it,  and 
to  provide  for  their  wants  and  necessities. 
The  limitations  in  default  of  appointment 
are  of  themselves  sufficient  to  shew  the 
purpose  of  such  powers ;  and  if  authority 
were  wanting  to  support  this  view  of  them, 
there  is  Lord  Hardwicke*s  authority  upon 
it.  The  donees  of  such  powers,  therefore, 
take  them  clothed  with  parental  duty;  the 
powers  are  connected  with  the  duty,  and 
the  donees  can  no  more  transfer  the  power 
than  they  can  transfer  the  duty.  When, 
therefore,  it  is  asked  that  effect  may  be 
given  to  an  appointment,  which  has  for  its 
object  to  go  b«yond  the  power,  it  is,  in 
truth  asked  that  the  unauthorized  purpose 
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of  the  donee  maj  be  preferred  to  the  autho- 
rized purpose  of  the  donor,  and  that  to  the 
prejudice  of  those  who  would  be  ^titled, 
but  for  the  donee's  unauthorized  purpose ; 
and  it  is  further  asked  that  effect  may  be 
given  to  the  severance  of  the  power  from 
the  duty  with  which  it  is  connected. 

It  was  attempted,  however,  to  maintain 
the  claim  on  the  part  of  Lord  Heniy  to 
ihe  whole  of  the  16,000/.  upon  the  ground 
that  however  unauthorized  the  purpose  of 
the  late  Buke  may  have  been,  and  whatever 
fraud  upon  the  power  it  may  have  been, 
his  intention  to  commit  this  purpose  was 
not  communicated  to  Lord  Henry,  and  he 
became  absolute  owner  of  the  ftind,  and 
was  competent  to  dispose  of  it  as  he  pleased. 
But  in  the  first  place  the  disposition  which 
Lord  Henry  made  was  not  in  truth  his  dis- 
podtion.     It  was  upon  the  evidence  before 
us,  the  disposition  of  the  late  Duke  in  con- 
tinued prosecution  of  the  fraud  upon  the 
power.     Lord  Henry,  as  he  states,  was  a 
mere  "  dunmiy*'  in  the  transaction.     In  the 
second  place.  Lord  Henry,  in  giving  effect 
to  this  disposition,  was  concurring  in  the 
fraud  upon  the  power;  and  in  the  third 
place,  whether  Lord  Henry  is  to  be  taken 
to  have  concurred  in  the  disposition  or  not, 
his  title  was  at  all  events  derived  under 
the  fraud  upon  the  power  committed  by 
the  late  Duke ;  and  I  take  it  to  be  clear 
that  no  person,  however  innocent  he  may 
himself  be,  can,  where  there  is  no  valuable 
consideration,    derive    a   title  under    the 
fraud  of  another — Huguenin  v.  Baseley  (2) 
has  settled  that     This  argument,  therefore, 
on  the  part  of  Lord  Henry  is  founded  upon 
a  fidse  hypothesis,  that  of  his  having  become 
the  owner  of  the  fund.     The  circumstances 
of  the  case  render  it  unnecessary  for  me  to 
say  what  in  my  opinion  would  have  been 
the  result  of  this  case  if  there  had  been  no 
accession  on  the  part  of  Lord  Henry  to  the 
fraudulent  purpose  of  the  Duke,  and  no 
disposition  made  by  him  in  aid  of  that 
purpose ;  but  certainly  I  am  not  prepared 
to  admit  that  even  in  that  case   the  ap- 
pointment in  favour  of  Lord  Henry  could 
have    been    upheld.      I    am    very    much 
disposed    to    think    that    it     could    not 
The  Court  sets  aside  appointments  made 
by  parents  in  favour   of  their  children, 

(2)  14  Ves.  278. 


where  the  appointments  are  connected  with 
agreements  by  the  children  for  the  benefit 
of  the  parents.  It  also  sets  aside  appoint- 
ments made  by  parents  to  children  with  a 
view  to  the  benefit  of  the  appointments 
ultimately  accruing  to  the  parents.  These, 
it  may  be  said,  and  it  was  said  in  the  course 
of  the  argument,  are  cases  in  which  there 
is  moral  fraud.  But  surely  the  powers  of 
Courts  of  Equity  are  not  to  be  measured  by 
the  nature  of  the  fraud.  If  such  purposes 
were  warranted  by  the  power,  it  would  be 
difficult  to  say  that  there  could  be  fraud  in 
so  exerdsing  it  What  therefore  the  Court 
acts  upon  in  such  cases  is,  as  I  conceive,  the 
fraud  upon  the  power  in  the  exercise  of  it 
by  the  parents  for  purposes  foreign  to  those 
for  whidi  it  was  created.  And  if  the  Court 
in  such  cases  looks  to  the  purpose  with 
which  the  power  was  exercised,  it  must  as 
I  apprehend  look  to  that  purpose  in  all  cases 
and  the  question  in  each  case  must  be,  what 
was  the  purpose  with  which  the  power  was 
exercised  ?  as  to  which  there  is  in  this  case 
no  doubt  at  alL 

It  may  not  be  unimportant  to  refer  upon 
this  subject  to  the  case  of  Scroggs  v.  Scroggs 
(3).  In  that  case  the  consent  of  the  trustee 
was  necessary  to  the  exercise  of  a  power, 
and  the  donee  of  the  powers  procured  the 
trustees'  consent  by  a  false  representation  as 
to  the  character  of  the  eldest  child,  to  which 
the  appointee  does  not  appear  to  have  been 
in  any  way  a  party,  yet  the  Court  set  aside 
the  appointment 

We  were  much  pressed  in  the  course  of 
the  aigument  before  us  with  the  danger  and 
inconvenience  which  may  be  attendant  upon 
examining  into  the  motives  in  which  the 
donees  of  powers  may  have  been  influenced 
in  the  exerdse  of  them,  and  I  agree  that 
there  would  be  both  dtmger  and  inconve- 
nience in  such  an  examination,  but  it  is  one 
thing  to  examine  into  the  purpose  with 
which  an  act  is  done  and  another  thing  to 
examine  into  the  motives  which  led  to  that 
purpose ;  and  what  we  have  to  do  in  this 
case  is  to  look  to  the  purpose  of  the  act 
which  was  done,  and  not  to  the  motive 
which  led  to  it  Whether  the  late  Duke 
was  right  or  wrong  in  the  objection  which 
he  had  to  Lady  Mary's  proposed  marriage, 
and  which  led  to  the  appointment  under 

(8)  AmbL  272. 
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consideration,  is  a  question  wMcb  I  do  not 
think  it  is  competent  to  this  Court  to  enter- 
tain, and  which  I  desire  to  be  understood 
as  having  wholly  disregarded.  My  judg- 
ment rests  upon  the  ground  that,  whether 
the  motive  was  right  or  wrong,  the  course 
adopted  for  giving  effect  to  it  was  not  war- 
ranted by  the  power. 

For  the  above  reasons,  I  fully  agree  in 
the  opinion  of  the  Master  of  the  Rolls,  that 
Lord  Henry's  claim  to  the  whole  of  the 
16,000/.  under  this  appointment  cannot  be 
maintained. 

It  may  be  that  there  are  other  views  of 
this  appointment  which  seem  to  me  to  be 
equally  fatal  to  it  as  to  8,0002.  First,  to 
that  extent  the  purpose  having  been  not  to 
give  to  Lord  Henry  but  to  suspend  the  bene- 
ficial enjoyment  and  accumulation  with  a 
view  to  a  future  appointment,  and  no  further 
appointment  having  been  made,  the  accu- 
mulated fund  would^  as  I  apprehend,  go  as 
in  default  of  appointment.  And,  secondly, 
that  although  the  rights  of  the  parties  en- 
titled in  default  of  appointment  may  of 
course  be  defeated  by  an  exercise  of  the 
power,  they  can  be  defeated  only  by  a  borid 
fide,  and  not  by  a  merely  formal  execution 
of  it;  and  that  in  this  case  there  was  a  mere 
formal  execution  of  the  power. 

The  Master  of  the  Rolls,  however,  has 
held  this  appointment  to  be  bad  as  to  the 
whole  of  the  16,000^  upon  the  general  rule 
that  where  an  appointment  is  made  for  a 
bad  purpose,  the  bad  purpose  affects  the 
whole  appointment.  And  his  Honour  has 
relied  upon  Davbeney  v.  Cockbum  (4)  in 
support  of  this  view.  That  this  general  rule 
is  correct  when  applied  to  cases  in  which 
the  evidence  does  not  enable  the  Court  to 
distinguish  what  is  attributable  to  an  au- 
thorized firom  what  is  attributable  to  an 
unauthorized  purpose  I  feel  no  doubt.  But 
if  the  evidence  enables  the  Court  to  make 
this  distinction,  the  foundation  on  which 
the  rule  rests,  the  impossibility  of  distin- 
guishing what  is  attributable  to  one  pur- 
pose from  what  is  attributable  to  anotiier, 
wholly  fails,  and  the  general  rule,  therefore, 
cannot,  as  it  seems  to  me,  apply.  Sir 
William  Grant  has,  I  think,  in  Daubeney 
V.  Cockbum^  pointed  to  this  view,  for  he 
said  that  he  could  not  collect  from  the  evi- 

(4)lMer.  626. 


dence  that)  but  for  the  assrait  of  the  daughter, 
the  appointee  in  that  case,  any  appointment 
would  have  been  executed  in  her  favour. 
Now,  ttie  evidence  in  this  case  satisfied  me 
that  one  of  the  purposes  of  this  appointment 
was  that  Lady  Charlotte  Denison,  Lady 
Howard  de  Walden,  Lord  Henry  Bentindk 
and  Lady  Harriett  Bentinck  should  all  be 
placed  upon  the  same  footing,  each  taking 
8,000/.;  and  I  find  myself^  therefore,  re- 
luctantly compelled  to  dissent  from  the 
Master  of  the  Rolls'  opinion  that  this  ap- 
pointment is  bad  as  to  the  whole  of  the 
16,000/.  appointed  to  Lord  Henry.  The 
conclusion  at  which  I  have  arrived  as  to 
this  appointment  is,  that  Lord  Henry  is 
entitled  to  8,000/.  under  it,  and  that  it 
is  bad  only  to  the  extent  of  8,000/. 

The  case  being  thus  disposed  o^  as  to 
the  appointment  made  by  the  late  Duke 
of  Portland  of  the  16,000/.,  we  have  next 
to  consider  the  other  appointments,  made 
by  the  defendant,  the  present  Duke  of 
PorUand.  On  the  24th  of  June  1843  the 
late  Duke  of  Portland  vested  in  the  present 
Duke  and  Lord  Henry  the  sum  of  52,000/. 
3/.  10«.  per  cent,  annuities,  and  it  was 
agreed  and  decku^  that  the  Duke  of  Port- 
land, Lord  George  (one  of  tiie  trustees)  and 
Lord  Henry,  should  stand  possessed  of  this 
sum,  upon  trust  to  invest  the  dividends  to 
accumulate  during  the  life  of  the  late  Duke^ 
and  after  the  decease  of  the  late  Duke,  then 
upon  trust  to  invest  the  stock  and  accumu- 
lations and  the  income  to  be  derived  from 
the  tmst  fund,  upon  trust  for  Lady  Harriett 
and  Lady  Mary,  or  for  one  of  them  exclu- 
sively of  the  other  who  should  be  living 
at  the  time  of  the  appointment,  and  the 
issue  then  living  of  both  or  either  of  them, 
Lady  Harriett  and  Lady  Mary,  or  all  or 
any  one  or  more  of  the  objects  of  the  power, 
in  such  priorities,  and  so  on,  as  the  late 
Duke,  during  his  life,  or  after  his  decease 
the  person  who  thenceforward  and  for  the 
time  being,  during  the  lives  of  Lady  Harriett 
and  Lady  Mary,  or  the  lives  of  the  survivor, 
should  be  Duke  of  Portland  for  the  time 
being  should  by  deed  appoint,  and  in  default 
of  such  appointment,  and  as  to  such  part  or 
parts  of  the  trust  funds,  and  the  dividends^ 
interest  and  annual  income  to  arise  there- 
from to  which  such  appointment,  if  made, 
should  not  extend,  then  upon  trust,  during 
the  joint  lives  of  Lady  Harriett  and  Lady 
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Muy,  to  pay  the  interest  and  amiiial  in- 
come to  Lady  Harriett  and  Lady  Mary  in 
equal  shares,  for  their  abeohite  use  and 
benefit,  and  after  the  decease  of  either  of 
them  upon  trust  to  pay  the  whole  of  the 
interest  and  annual  income  to  the  surviyor, 
and  then,  subject  to  these  trusts,  the  trust 
was  for  ihe  Duke  of  Portland,  for  his  own 
absolute  benefit  It  is  to  be  observed  that 
in  de^Euilt  of  the  power  being  exercised 
there  is  an  immediate  trust  to  pay  the  in- 
come to  Lady  Mary  and  Lady  H^riett  in 
equal  shares. 

By  another  deed  of  the  24th  of  Noyem- 
ber  1848  the  late  Duke  conveyed  the  Mary- 
lebone  estate  to  Mr.  Ellis,  upon  trust  after 
his  decease,  among  other  things,  to  raise 
an  annuity  of  2,720/L  during  the  joint  lives 
of  Lady  Harriett  and  Lady  Mary,  and  to 

?%j  that  annuity  so  raised  to  the  Duke  of 
brtland  and  Lord  Henry,  to  the  intent 
that  the  Duke  of  P(»tland  and  Lord  Henry 
should  pay  the  same  annuity,  when  payable, 
to  Lady  Harriett  and  Lady  Mary,  in  such 
parts  and  so  on  as  the  Duke  of  Portland 
during  his  life,  and  after  his  decease,  Lord 
Henry  during  his  life,  or  after  the  decease 
of  the  survivor  of  the  Duke  of  Portland 
and  Lord  Henry  as  the  personal  represen- 
tatives of  the  survivor  of  the  Duke  and 
Lord  Henry  from  time  to  time  should 
direct  and  appoint  And  in  default  of  and 
until  such  direction  or  appointment,  and  as 
to  snch  part  or  parts  of  the  annuity  of 
2,720^  of  which  for  the  time  being  Uiere 
should  be  no  appointment,  then  to  pay  the 
annuity  unto  and  between  Lady  Harriett 
and  Lady  Mary  in  equal  proportions.  Then 
follow  various  provisions  for  events  that 
have  not  happened  of  Lady  Mary  or  Lady 
Harriett  dying  in  the  lifetime  of  the  late 
Duke,  and  provisions  as  to  what  was  to 
take  place  in  the  event  of  one  dying  before 
the  other.  There  is  a  like  trust  in  default 
of  appointment  of  the  other  sum. 

llie  late  Duke  of  Portland  died  on  the 
27thof  March  1854.  Soon  after  his  decease, 
the  present  Duke  had  an  interview  with 
Lord  Henry  Bentinck  upon  the  subject  of 
Lady  Mary's  fortune,  and  what  then  passed 
between  them  is  thus  stated  by  Lord 
Henry.  He  says,  **  The  present  Duke  made 
a  proposal  to  me  with  r^ard  to  withholding 
h^  income  unless  she  became  a  widow, 
and  for  increasing  her  income  in  case  of  a 


legal  separation.  I  objected  to  the  latter, 
but  assented  to  the  former.  This  was  after 
the  late  Duke's  death  and  before  the  mar- 
riage. It  related  generally  to  all  Lady 
Muys  income,  the  particulars  of  which  I 
was  ignorant  of  The  direct  proposition 
of  my  brother  was,  that  as  his  health  was 
thought  by  some  to  be  very  precarious  and 
they  calculated  on  his  death  to  know  if  I 
would  back  him  up  in  the  course  he  was 
going  to  adopt  in  case  I  succeeded  to  the 
title.  He  told  me  that  the  object  was  not 
absolutely  to  take  away  her  income,  but  to 
suspend  it  to  accumulate,  in  order  that  it 
might  be  dealt  with  afterwards  as  circum- 
stances might  arise.  He  did  not  say  to 
me  that  the  intention  was  not  to  give  it  to 
anybody  else,  but  to  retain  it  for  Lady 
Mary  conditionally.  He  did  not  go  into 
that  point  My  opinion  and  his,  I  believe, 
would  have  been  dififerent  upon  that.  He 
did  not  go  into  the  details  of  how  it  was 
to  be  done.  This  was  the  only  interview 
I  had  with  the  present  Duke  on  the  subject" 
About  the  month  of  June  1854  the  Duke 
appears  also  to  have  been  in  communication 
with  Mr.  ElHs  upon  this  subject,  and  what 
passed  between  ikem  is  thus  stated  by  Mr. 
Ellis.  About  June  1854  I  had  some  com- 
munication with  the  present  Duke  in  refer- 
ence to  *' guarding"  Lady  Mary's  income. 
The  word  "guarding"  meant  preventing 
Lady  Mary  fr^om  having  any  absolute  inter- 
est in  the  money  at  that  time.  The  con- 
versation was  with  a  view  that  she  might 
have  an  interest  in  the  money  at  a  future 
period  if  the  Duke  chose.  It  was  with  a 
view  of  preserving  the  money,  subject  to  a 
future  control  of  the  Duke.  I  do  not  mean 
that  the  word  "  guarding"  was  used  in  the 
conversation  between  me  and  the  present 
Duke.  Our  conversation  referred  to  the 
interest  of  Lady  Mary  in  the  annuity  of 
2,720^  and  in  the  52,000/.  fund.  When  I 
said  above  that  the  conversation  was  with 
a  view  that  Lady  Mary  might  have  an  in- 
terest in  the  money  at  a  future  period  if  tiie 
Duke  chose,  I  meant  to  say,  if  Lady  Harriett 
chose ;  and  when  I  said  tJiat  the  conversa- 
tion was  with  a  view  of  preserving  the 
money,  subject  to  a  future  control  of  ike 
Duke,  I  meant  to  say  the  future  control  of 
Lady  Harriett.  I  think,  from  the  conver- 
sation- between  me  and  the  present  Duke, 
that  he  thought  that  Lady  Harriett  would 
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not  touch  the  money  for  her  own  use.  I 
communicated  with  Lady  Harriett  on  the 
subject,  but  only  once.  I  do  not  remember 
seeing  her  on  the  subject  I  think  the  only 
communication  I  had  with  her  on  the  sub- 
ject was  by  my  letter  of  the  4th  of  Octo- 
ber 1854.  I  think  that  my  communications 
with  the  present  Duke  on  the  subject  began 
about  June.  I  think  that  the  marriage 
of  Sir  W.  Topham  with  Lady  Mary  was 
then  imminent.  The  Duke  would  have 
preferred  that  the  money  should  accumulate, 
subject  to  his  future  orders,  for  one  or  the 
other  sisters,  without  Lady  Harriett's  inter- 
vention." 

On  the  22nd  of  June  1854  Mr.  Ellis 
wrote  thus  to  the  Duke :  "  The  draft  ap- 
pointments, until  revoked  or  varied,  of  the 
fund,  which  was  originally  52,000/.,  3/.  5s. 
per  cents.,  and  of  the  2,720/.  annui^,  have 
been  prepared,  and  are  ready  to  be  tran- 
scribed for  execution.  One  witness  (your 
Grace's  valet)  to  your  signature  will  be  suf- 
ficient The  appointment  of  all  the  divi- 
dends and  interests  in  the  first  case,  and  of 
the  whole  annuity  in  the  last,  is  unavoidably 
made  to  Lady  Harriett;  and  no  bai^gain  or 
arrangement  should  be  made  with  her  before- 
hand lest  the  appointment  be  vitiated.  I 
dare  say  it  will  occur  to  her  Ladyship  after- 
wards, or  it  can  prudently  be  suggested  to 
her,  that  one-half  the  interest  and  dividends, 
and  one-half  of  the  annuity,  as  it  is  paid, 
should  be  laid  out  to  accumulate,  as  she 
would  not  like,  in  the  present  state  of 
things,  to  benefit  personally  beyond  her 
own  moiety." 

This  letter  related,  it  appears,  to  a  pro- 
posed appointment  of  all  the  dividends  and 
interest  of  the  52,000/.  3/.  10«.  per  cents., 
and  of  the  whole  of  the  annuity  of  2,720/.  to 
Lady  Harriett;  and  with  reference  to  that 
subject  Mr.  Ellis  makes  this  farther  state- 
ment in  his  evidence.  He  is  asked,  "Were 
there  not  several  modes  discussed  between 
you  and  the  Duke  of  carrying  out  the 
Duke's  wishes?"  His  answer  is,  "There 
were  several  discussions  on  the  subject,  but 
I  do  not  remember  that  there  were  any 
between  me  and  the  Duke.  I  do  not 
remember  whether  or  not  I  spoke  to  the 
Duke  as  to  these  modes.  I  cannot  say 
whether  or  not  I  had  seen  the  Duke  on  the 
subject  of  my  letter  to  him  of  22nd  June 
1854  before  I  wrote  that  letter.     I  do  not 


mean  to  say  that  my  letter  of  22nd  June 
was  the  first  introduction  of  the  subject 
between  him  and  me.  The  Duke  must 
have  written  or  spoken  to  me,  saying  that 
he  wished  to  exercise  his  power  to  the 
exclusion  of  Lady  Mary,  and  that  Lady 
Harriett  was  to  decide,  considering  her 
father's  wishes,  as  to  the  distribution  of  the 
fond."  Then  the  question  is  asked,  "  Was 
not  the  Duke  most  loth  to  use  the  agency 
of  Lady  Harriett?"  The  answer  is,  "  He 
was  averse  to  it  I  did  not  suggest  any 
plans  to  avoid  that,  but  counsel  considered 
it  I  did  not  attend  consultations  with 
counsel  on  the  subject.  I  saw  (a  gentle- 
man whom  he  names)  once  upon  the  sub- 
ject, I  thinL  I  believe  there  were  many 
consultations  between  counsel  and  the  Duke's 
solicitor  upon  the  subject  I  think  I  com- 
municated to  the  Duke  the  difficulties  which 
counsel  raised  in  carrying  out  his  wish,  and 
that  they  one  and  all  were  of  opinion  that 
his  wish  could  not  be  carried  out  with  per- 
fect safety.  I  think  that  the  Duke  had  no 
communication  with  Lady  Harriett  upon 
the  subject" 

In  the  result  the  appointment  referred 
to  in  that  letter  seems  not  to  have  been- 
executed,  and  a  case  was  laid  before  coun- 
sel containing  the  following  statement, 
which  the  Dvke  in  his  evidence  says  was  a 
correct  representation  of  his  intentions. 
It  is  an  A.  B.  case.  C.  D.  representing 
the  Duke  of  Portland,  J.  K.  representing 
Lady  Harriett,  and  L.  M.  representing  Lady 
Maiy :  "  C.  D.  (meaning  the  Duke  of  Port- 
land) is  desirous  of  appointing  the  interest 
and  annual  income  to  arise  from  the  trust 
funds,  so  that  one-half  of  the  income  shall 
be  payable  to  J.  K.  (meaning  Lady  Har^ 
riett)  for  her  absolute  use,  and  that  the 
remaining  half  shall  (at  least  for  the  pre- 
sent and  until  it  shall  be  seen  what  events 
are  likely  to  happen)  be  withheld  or  kept 
in  abeyance,  or  otherwise  dealt  with,  so  that 
they  might  according  to  the  course  of  such 
events  be,  if  it  were  thought  right,  ulti- 
mately payable  to  L.  M.  (meaning  Lady 
Mary)  or  her  issue,  or  otherwise  to  J.  K. 
(meaning  to  Lady  Harriett).  In  a  word, 
to  keep  by  the  appointment  an  effectual 
control  over  this  moiety  of  the  trust  fund, 
so  as  for  it  to  be  dealt  with  according  to 
circumstances.  It  has  been  suggested  that 
it  is  not  competent  for  C.  D.  (meaning  the 
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Duke)  so  to  deal  with  the  trust  funds;  but 
as  the  settlor  directed  that  the  interest  from 
the  trust  fiind  should  be  accumulated  daring 
his  life,  and  which  has  been  carried  out, 
that  all  power  of  accumulation  ia  gone,  and 
that  an  actual  and  present  ownership  of 
and  in  the  trust  funds,  or  of  the  dividends 
or  annual  interest  to  be  derived  therefrom, 
must,  if  the  appointment  be  exercised,  be 
given  at  once  and  immediately  to  both  or 
one  of  the  two  objects  of  the  power,  and 
therefore  that  for  Lady  Mary  for  the  pre- 
sent to  be  excluded  from  all  participation 
of  the  beneficial  interest  until  further  ap- 
pointment by  the  Duke,  must  be  given  to 
Lady  Harriett  absolutely.  The  fear,  how- 
ever, is,  that  if  such  an  absolute  interest  be 
appointed  to  Lady  Harriett  in  the  dividends 
and  annual  income  of  the  trust  funds,  she. 
Lady  Harriett,  wiU  promise  and  give  over 
to  her  sister.  Lady  Mary,  one-half  of  the 
dividends  or  annual  income,  and  thus  defeat 
the  intention  of  the  settlor  (her  father),  and 
which  intention  the  son  of  the  Diike  is 
most  uudons  to  carry  out*' 

Counsel,  it  appears,  were  unable  to  agree 
on  any  safe  mode  of  carrying  the  Duke's 
wishes  into  effect,  and  it  was  accordingly 
determined  that  a  provisional  appointment 
as  well  of  the  dividends  of  the  3/.  lOs,  per 
cents,  as  of  the  annuity,  should  be  made  to 
lady  Harriett.  Accordingly,  on  the  20th 
of  September  1854,  Mr.  Ellis  wr9te  to  the 
Duke  as  follows :  "  I  could  have  much 
wished  that  the  agency  of  Lady  Harriett 
could,  under  the  circumstances,  even  at  a 
trifling  risk,  have  been  dispens^  with,  but 
after  much  anxious  consideration,  the  pre- 
sent appointments  will  be  pretty  much  what 
were  first  proposed,  with  this  little  differ- 
ence, that  Mr.  Loftus  Wigram  considered 
it  advisable  that  the  appointment  of  the 
annuity  should  apply  to  the  next  accruing 
payment,  and  so  be  made  from  time  to  time 
(thus  the  end  of  this  month  another  ap- 
pointment might  be  signed  applicable  to 
the  quarter  which  will  become  due  the  27th 
of  December).  It  was  originally  considered 
that  no  appointment  could  be  valid  unless 
an  absolute  interest  were  given  by  tlie  veiy 
act  to  one  or  other  of  the  donees  of  the  power, 
in  other  words,  that  ownership  must  be 
conferred  at  once  on  one  or  both  of  the 
ladies,  and  not  kept  in  suspense."  Then  he 
refers  to  what  had  passed  with  counsel,  aAd 
Hxw  Bmbims,  82.— Chako, 


he  says,  ''Under  these  circumstances,  the 
only  course  admitted  by  all  to  be  clearly 
l^al  was  for  the  emergency  adopted;  and 
the  whole  of  the  next  accruing  payments 
are  appointed  to  Lady  Harriett,  as  nothing 
would  be  more  irksome  than  that  an  appoint- 
ment executed  by  your  Grace  should,  if 
disputed,  be  set  aside ;  and  one  cannot  tell 
if  T.  should  be  desperate  that  he  might  not 
have  recourse  to  litigation.  The  present 
appointments  can,  at  least,  be  relied  on. 
Possibly  a  slight  risk  may  be  run  at  a  future 
time,  if  it  be  sanctioned  by  a  first-rate  man.*' 
Then,  he  says,  "  To  come  to  Lady  Harriett 
The  quarterns  annuity  is  due  the  27th 
instant,  and  the  next  dividends  in  October, 
so  that  about  the  end  of  this  month  it  would 
be  desirable  that  her  ladyship  should  sign 
an  order  directing  Drummonds  to  invest  half 
in  the  funds,  in  the  names  of  trustees  (say 
your  Grace  and  Lord  Henry).  Probably 
the  order  had  better,  when  drawn  ready  for 
signature,  be  sent  to  your  Grace.  There 
remains  one  more  point :  in  fact,  the  divi- 
dends of  the  accumulated  fund  due  on  the 
5th  of  April  last  belonged,  not  to  the  exe- 
cutors, but  to  the  ladies,  and  Drummonds 
having  no  order  to  the  contrary,  invested 
it  as  before  in  the  purchase  of  additional 
stock.  There  will  then  be  two  orders  for  your 
Grace's  selection  :  one  marked  No.  1,  by 
which  Messrs.  Drummond  will  be  directed 
by  yourself  and  Lord  Henry  to  retain  half 
tfll  further  orders.  The  other,  numbered  2, 
is  the  strictly  legal  one,  giving  the  half  to 
Lady  Mary,  as  there  was  no  appointment 
to  the  contrary  in  existence.  I  rather 
expect  that  your  Grace  will  sign  No.  1. 
The  sisters  will,  I  think,  take  a  good  part 
for  the  honour  of  the  family." 

On  the  21st  of  September  1854,  accord- 
ingly) t^o  deeds  of  appointment  were 
executed.  Those  were  temporary  appoint- 
ments of  accruing  dividends  on  the  52,000/. 
consols  and  the  accruing  payments  of  the 
annuity.  After  the  execution  of  these 
appointments,  and  on  t^e  4th  of  October 
1854,  Mr.  Ellis  wrote  to  Lady  Harriett 
Bentinck  as  follows,  that  is,  immediately 
following  the  appointments :  "  I  have  the 
honour  to  inclose  an  order  for  your  Lady- 
ship's signature,  and,  in  doing  so,  I  should 
explain  that  the  Duke  lately  executed  deeds, 
revocable  at  any  time,  under  which  no 
payments  beyond  600^  a  year  can  for  the 
2N 
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present  be  made  to  Lady  Maiy.  The  half- 
yearns  dividend  on  about  21,400/.  3/.  5s. 
per  cents,  will  this  month  be  paid  to  your 
credit  by  the  trustees,  as  well  as  680/.,  less 
property-tax,  for  the  quarter's  double  an- 
nuity; the  arrangement  made,  which  will 
be  completed  by  the  inclosed  order  setting 
aside  and  making  a  fund  for  future  dis- 
posal, has  appeared  to  be  the  best,  if  not 
the  only  mode  of  faithfully  carrying  into 
effect  the  late  Duke's  views  and  wishes." 
The  order  inclosed  in  that  letter  to  Lady 
Harriett  is  an  order  which  was  not  confined 
at  all  to  the  dividends  which  had  been 
actually  appointed,  but  was  general,  and 
was  in  these  terms  : 

"  Messrs.  Drummond, — Please  to  invest 
one-half  of  the  payments  in  future  to  be 
made  to  my  credit  from  the  joint  account 
of  the  Duke  of  Portland  and  Lord  Henry 
Bentinck  (marked  S)  in  the  purchase  of 
3/.  per  cent,  consols  in  the  names  of  the 
Duke  of  Portland,  Lord  Henry  Bentinck 
and  myself" 

This  order  was  signed  by  Lady  Harriett 
and  returned  to  Mr.  Ellis  on  the  18th  of 
October  1864.  Mr.  Ellis  then  took  the 
order  to  Drummonds',  and,  on  the  19th  of 
October  1854  a  quarterly  payment  of  the 
annuity,  and  some  further  monies,  arising 
as  it  would  appear  from  the  dividends  of 
the  3/.  10«.  per  cents.,  which  had  in  the 
mean  time  been  standing  to  an  account  with 
Messrs.  Drummonds,  in  the  names  of  the 
Duke  of  Portland  and  Lord  Henry  Ben- 
tinck, were  transferred  from  that  account 
to  the  account  of  Lady  Harriett ;  so  that,  in 
truth.  Lady  Harriett  received  no  part  of  the 
monies  appointed  by  the  deeds  of  the  21st 
of  September  1854  until  she  had  signed 
the  above-mentioned  order.  On  the  20th 
of  October  1854  one  moiety  of  the  amount 
thus  transferred  to  Lady  Harriett's  account 
was  invested  in  consols  in  the  joint  names 
of  the  Duke  of  Portland,  Lord  Henry  Ben- 
tinck and  Lady  Harriett  Bentinck ;  and  on 
the  28th  of  October  1854  they  gave  a 
power  of  attorney  to  Messrs.  Drummond  to 
receive  the  dividends,  and  an  order  to  in- 
vest and  accumulate  them.  The  annuity 
and  the  income  of  the  3/.  lOs,  per  cent 
annuities,  or  of  the  frinds  representing  that 
stock,  appear  from  this  time  to  have  been 
carried  to  Lady  Harriett's  account ;  and,  as 
(o  one  moiety,  with  some  slight  exception 


arising  frt)m  an  accidental  oversight  not 
material,  invested  and  accumulated  in  the 
manner  above  mentioned. 

Lady  Mary,  it  appears,  married  the  de- 
fendant Sir  William  Topham,  on  the  4th 
of  September  1854;  and  the  above-men- 
tioned appointments  of  September  1854 
being  provisional  merely,  a  frirther  consulta- 
tion appears  to  have  been  had  with  counsel 
in  November  1854,  and  on  the  10th  of 
that  month  Mr.  Bailey,  the  solicitor  of  the 
Duke  of  Portland,  wrote  to  Mr.  Ellis  in 
these  terms :  "  I  have  had  a  long  confer- 
ence with  Mr.  Loftus  Wigram,  and  the 
result  is,  that  we  have  finished  where  we 
began.  He  is  of  opinion,  as  placing  the  ap- 
pointment beyond  all  question,  the  whole 
of  the  annuity  and  the  whole  of  the  divi- 
dends of  the  52,000/.  should,  subject  to 
revocation,  and  imtil  revocation,  be  ap- 
pointed to  Lady  Harriett  during  the  joint 
lives  of  herself  and  Lady  Mary ;  then,  for 
Lady  Harriett  of  her  own  free  will,  and  as 
her  own  act,  to  give  a  running  order  to 
Messrs.  Dnunmond  to  invest  one-half  of 
the  funds  as  paid  to  her  account,  in  the 
names  of  the  Duke  of  Portland,  Lord  Henry 
Bentinck  and  herself  and  to  accumulate 
the  dividends  of  the  investment,  and  also 
to  execute  a  declaration  of  trust  that  all 
such  investments  and  accumulations  should 
be  subject  to  the  appointment  of  the  Duke, 
Lord  Henry  and  Lady  Harriett,  or  the  sur- 
vivors or  survivor  of  them,  unless  the  decla- 
ration of  trust  be  executed,  the  funds,  or 
those  standing  in  the  names  of  the  three, 
would  still  remain  the  property  of  Lady 
Harriett,  and  she  might  at  any  time  dispose 
of  them  in  any  way  she  thought  proper,  or 
in  case  of  her  death  without  any  disposition, 
they  would  form  part  of  her  personal  estate, 
and  be  dealt  with  accordingly." 

Accordingly,  on  the  19th  of  December 
1854,  two  other  deeds  of  appointment  were 
executed  by  the  Duke,  by  which  the  whole  of 
the  income  of  the  52,000/.  consols,  and  the 
3/.  1  Os.  per  cents,  and  the  whole  of  the  annuity 
of  2,720/.  were  appointed  to  Lady  Harriett, 
subject  to  a  power  of  revocation.  These 
appointoents  and  those  of  September  1854 
seem  to  me  to  be  open  to  the  same  objec- 
tions as  the  appointment  in  favour  of  Lord 
Henry,  on  which  I  have  already  commented; 
there  is  the  same  intention  to  put  the 
appointed  fund  under  a  control  not  autho- 
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nzed  by  the  power,  that  of  Lady  Harriett — 
the  same  accession  on  her  part  to  that  pu]> 
pose, — the  same  intention  to  accumulate 
and  suspend  the  enjoyment,  —  the  same 
resort  to  a  mere  contrivance  to  effect  those 
objects, — and  the  same  absence  of  boTia 
fides  ;  and  having  already  stated  my  views 
upon  thoee  points,  it  is  unnecessary  for  me 
to  say  more  upon  theuL  The  Master  of 
the  Rolls,  however,  has  held  these  appoint- 
ments to  be  valid,  upon  the  ground,  as  I 
collect  from  the  judgment,  that  they  were 
made  for  the  purpose  of  carrying  into  effect 
the  intentions  of  the  late  Duke,  the  author 
of  the  powers  expressed  in  the  deeds  by 
which  the  powers  were  created.  But  with 
all  deference  to  the  Master  of  the  Rolls,  the 
intentions  of  the  late  Duke  are  to  be  col- 
lected only  from  the  deeds  which  he  exe- 
cuted ;  and  after  the  execution  of  those 
deeds,  both  he  and  the  donees  of  the  powers 
created  by  him  were  as  much  bound  to  keep 
within  the  limits  of  the  powers  as  they 
would  have  been  if  those  powers  had  been 
created  by.  any  other  person.  The  case 
of  Daubeney  v.  Cockbum  has  settled  that 
point. 

These  appointments,  therefore,  are,  in 
my  opinion,  clearly  bad  as  to  a  moiety 
of  the  appointed  income.  It  is,  perhaps, 
open  to  more  doubt  whether  they  are  or  are 
not  bad  in  toto,  as  there  was  not  as  to  these 
appointments,  as  there  was  in  the  case  of 
Lord  Henry,  any  intention  of  benefiting 
Lady  Harriett  to  any  definite  extent.  The 
appointments  could  not  have  been  made 
for  the  purpose  of  giving  her  a  moiety  of 
the  income,  for  she  would  have  been  entitled 
to  it  under  the  limitations  in  default  of 
appointment,  if  no  such  appointments  had 
been  made.  They  were  made,  as  I  am  satis- 
fied upon  the  evidence,  for  the  sole  purpose 
of  defeating  the  limitations  in  default  of 
appointment,  by  a  fraudulent  exercise  of 
the  power.  And  I  am  of  opinion,  therefore, 
that  these  appointments  are  wholly  void. 
Daubeney  v.  Cockbum^  which  the  Master  of 
the  Rolls  has  (though  in  my  humble  judg- 
ment erroneously)  applied  to  the  case  of 
the  appointment  in  fkvour  of  Lord  Henry, 
seems  to  me  to  apply  directly  to  these 
appointments  in  favour  of  Lady  Har- 
rietts 

As  to  the  appointment  affecting  the 
40,000/L  charged  upon  the  Scotch  estates, 
I  say  no  more  than  that  the  Scotch  law 


being  a  question  of  fact,  I  do  not  think  that 
we  can  properly  come  to  any  decision  upon 
it  in  the  absence  of  evidence  or  of  the 
opinion  of  the  Scotch  Court. 

March  4. — This  day  the  Lords  Justices 
gave  leave  to  the  plaintiffs  to  file  a  supple- 
mental bill  for  the  purpose  of  making  Lady 
Howard  de  Walden  and  Lady  Charlotte 
Denison  parties  to  the  suit  (if  they  objected 
to  appear  voluntarily),  subject  to  any  objec- 
tions from  them.  The  minutes  of  the  decree 
as  to  the  English  property  to  be  settled,  and 
as  to  the  Scotch  property  a  case  to  be  stated 
and  to  be  settled  in  chambers  for  the  opin- 
ion of  the  Court  of  Session. 


Stuart  V  C  ) 
j^      '-     *  V  i2tf  brown's  trust  estate. 

Pnictice  —  Petition  under  Section  2.  of 
Confirmation  of  Sales  Act  (25  d:  26  Vict, 
c.  108.) — Consent  of  Beneficiaries. 

Upon  all  applications  to  the  Court  under 
section  2,  of  the  act  to  confirm  sales,  d:c.  by 
trustees,  with  an  exception  or  reservation  of 
minerals  (25  d;  26  Vict  c.  108.),  the  bene- 
ficiaries must  appear  and  consent  thereto. 

This  was  a  petition  under  the  act  "  for 
the  confirmation  of  sales,  exchanges,  parti- 
tions and  enfranchisements  by  trustees" 
(25  &  26  Vict  c.  108.  s.  2),  praying  that 
the  Court  would  order  and  sanction  the 
sale  and  disposal  of  the  trust  estate  com- 
prised in  the  will  of  the  late  William  Brown 
(who  had  devised  his  real  estate  to  trus- 
tees upon  trust  for  sale,)  with  an  exception 
or  reservation  of  the  minerals  and  rights 
and  powers  of  or  incidental  to  the  working, 
getting,  and  carrying  away  of  such  mine- 
raLs,  and  that  it  would  also  order  and 
sanction  the  sale  and  disposal  of  the  mine- 
rals, and  such  rights  and  powers  as  afore- 
said, separate  and  apart  from  the  residue  of 
the  land,  "  without  prejudice  to  any  future 
exercise  of  the  authority  with  respect  to 
the  excepted  minerals  or  the  undisposed-of 
land." 

Mr.  T.  A.  Roberts,  for  the  petitioners, 
the  trustees  for  sale. 

Mr.  Mounsey,  for  the  beneficiaries  who 
had  been  served  with  a  copy  of  the  petition, 
consented  to  the  order. 
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Stuart,  V.C,  made  an  order  as  prayed, 
and  said  that,  although  the  act  was  silent 
on  the  subject,  he  thought  that  the  appear- 
ance and  consent  of  the  beneficiaries  was 
necessary  for  their  protection,  and  that  he 
should  require  such  consent  on  all  similar 
applications. 


LECHMERE  V.  CLAMP. 


ROMILLY,  M.R 

1862. 
Nov.  20.       j 

Mortgage — Foreclosure — Repayment  of 
Money — Attendance  to  receive. 

Under  a  decree  of  foreclosure  the  solicitor 
of  the  mortgagee  attended  at  the  place  named 
for  payment  before  the  time  fixed;  the  mort- 
gagee did  not  attend  until  after  the  com- 
mencement of  the  time,  but  both  remained 
until  the  time  had  expired;  the  mxyrtgagor 
did  not  attend^  and  as  the  mxmey  remained 
unpaid  the  decree  was  m,ade  absolute, 

A  decree  of  foreclosure  had  been  made  in 
this  suit,  Lechmere  v.  Clamp  (1).  The  ac- 
counts had  been  taken,  and  on  the  2nd  of 
May  1862  the  chief  clerk  by  his  certificate 
fixed  the  3rd  of  November  following  for 
the  mortgagor  to  attend  at  the  Rolls  Chapel 
between  the  hours  of  twelve  and  one  and 
pay  the  redemption-money  to  the  plaintiff. 

The  plaintiff's  solicitor,  though  he  had 
no  power  of  attorney  to  receive  the  money, 
attended  as  his  agent  before  twelve,  the 
plaintiff  himself  arrived  at  thirty-five 
minutes  past  twelve,  and  they  both  re- 
mained till  after  one.  The  mortgagor  did 
not  appear,  and  the  money  due  in  respect 
of  the  mortgage  was  not  paid. 

Mr,  T,  A,  Roberts  asked  that  the  fore- 
closure might  be  made  absolute,  and  sub- 
mitted that  the  attendance  to  receive  the 
money  was  sufficient     A  decree  absolute 
had  been  made  in  a  case  where  the  mort- 
gagee did  not  attend  until  twenty  minutes 
after  the  time  fixed  by  the  order — 
Anonymous,  1  ColL  273. 
Gurney  v.  Jackson^  1  Sm.  &  Qiff  App. 
xxvi 

The  Master  of  the  Rolls  thought  the 
attendance  sufficient,  and  made  the  order. 


(1)  29  Beav.  259;  b.  c.  SO  Beav.  218;  80  LawJ. 
Rep.  (n.s.)  Chano.  6M. 


[IN  THE  HOUSE  OF  LORDS.] 
1863.  {  WALL  V,  cockerell  ahd 

Feb.  10, 12,  26.  (  othbbs. 

Mortgage — Solicitor  and  Client — Fraud 
— Acquiescence  and  Confirmation, 

A  sum  of  15,000^.  was  intrusted  to  the 
solicitors  of  the  respondents  for  the  purposes 
of  investment.  The  solicitors  appropriated 
5,000/.  to  their  own  use  and  invested  10,000/. 
on  mortgage,  representing  to  their  clients 
that  the  whole  of  the  15,000/.  had  been  duly 
invested.  Afterwards,  being  pressed  by  the 
respondents  for  the  securities,  they  fraudu- 
lently and  without  consideration  procured 
from  the  appellant,  for  whom  they  were 
also  cutting  as  solicitors,  the  execution  of  two 
deeds,  mortgaging  his  equitable  interest  in 
certain  estates  which  they  handed  over  to  the 
respondents  as  the  securities  for  the  5,000/. 
The  solicitors  soon  afterwards  became  bank- 
rupt, and  nearly  three  years  afterwards 
the  appellant  first  discovered  from  the  assig- 
nees in  bankruptcy  the  particulars  of  the 
transactions  between  the  solicitors  and  the 
respondents,  whereupon  he  filed  a  bill  against 
the  latter  to  set  aside  the  mortgages,  and  tfte 
Master  of  the  Rolls  made  a  decree  in  his 
favour,  which  was  reversed  by  Lord  Chan- 
cellor Campbell,  on  the  ground  of  acquies- 
cence and  confirmation  by  the  appellant : — 
Held  (affirming  the  decision  of  the  Master 
of  the  Rolls  and  reversing  that  of  Lord 
Chancellor  Campbell  J,  tliat  the  appellant 
was  entitled  to  the  relief  sought  by  his  bilL 

This  was  an  appeal  by  the  plaintiff  from 
a  decree  of  Lord  Chancellor  Campbell,  re- 
ported 30  Law  J,  Rep,  (n.s.)  Chanc  417, 
reversing  a  decision  of  the  Master  of  the 
Rolls,  reported  29  LawJ,  Rep,  (n.s.)  Chanc 
816.  The  object  of  the  suit  was  to  set  aside 
a  deed  of  mortgage  dated  the  Ist  day  of 
March  1853,  and  a  deed  of  further  charge 
dated  the  1st  day  of  August  1853,  the 
execution  of  which  by  the  appellant  was 
obtained  by  the  fraud  of  his  solicitors, 
Messrs.  Henry  Hall  and  Cheslyn  Hall,  who 
were  at  the  same  time  also  solicitors  for 
the  respondents. 

The  facts  of  the  case  fully  appear  in  the 
previous  reports  and  in  the  judgments  of 
the  learned  Lords  in  this  House,  and  it 
is  therefore  unnecessary  to  recapitulate 
them. 
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The  Solietiar  General  and  Mr.  J.  Pear- 
som,  for  the  appellant,  contended  that  the 
Messrs.  Hall  being  the  solicitors  for  the 
respondents  as  well  as  for  the  appellant, 
the  respondents  were  not  entitled  to  treat  the 
existence  of  a  debt  due  to  themselves  from 
the  Messrs.  Hall  as  equivalent  to  the  pay- 
ment of  the  consideration-money  for  the 
mortgages  by  themselves  to  the  Messrs. 
Hidl  as  agents  for  the  appellant;  that  there 
had  been  no  confirmation  or  delay  on  the 
part  of  the  appellant  as  he  had  filed  his  bill 
as  soon  as  he  had  ascertained  the  true  state 
of  the  case;  and  that  the  respondents  had 
all  along  had  notice  of  the  material  facts 
of  which  the  appellant  was  ignorant 
They  cited — 

ToddY.Betdy  4B.  AAld.  210;  s.c  3 
Stark.  16. 

Bartlett  v.  Pentland,  10  R  &  C.  760. 

Seoit  V.  Irving,  1  B.  &  Ad.  605. 

Young  V.  White,  7  Beav.  506;  s.c  13 
Law  J.  Rep.  (n.s.)  Chanc.  419. 

Young  V.  Ony,  8  Beav.  U7. 

Vandaleur  v.  BUngrave,  6  Ibid.  565. 

Lord  Chesterfield  v.  Janseen,  2  Yes.  sen. 
125. 

Wood  v.  Doumes,  18  Ves.  120, 128. 

Crotve  v.  Ballard,  3  Bro.  C.C.  117. 

Boehe  v.  O'Brien,  1  Ball  &  B.  330. 

Murray  v.  Palmer,  2  Sch.  k  Lef.  486. 

Life  Association  of  Scotland  v.  Siddal, 
3  De  Gex,  F.  k  J.  58,  74. 

Kennedy  v.  Green,  3  Myl.  <fe  K.  719. 
Mr.  Sdwyn  and  Mr.  Surrage,  for  the 
respondents,  contended  that  the  case  stated 
for  the  appellant  was  different  from  that 
allied  by  his  bill.  The  Messrs.  Hall  had 
sufficient  authority  from  the  appellant  to 
ndse  loans  for  him;  and  the  respondents 
were  justified  in  paying  the  mortgage 
money  to  them  as  the  agents  of  the  appel- 
lant; and  the  appellant  knew  the  money 
was  paid.  Perry  v.  HoU  (1),  Todd  v. 
Beid  and  Bartlett  v.  Pentland  were  dis- 
tinguishable from  the  present  case.  They 
fdrUier  submitted  that  there  was  no  equit- 
able ground  for  interference — Protheroe  v. 
lV>nnan(2);  and  that  the  appellant  had 
confirmed  the  deeds  and  the  judgment, 
and  that  the  position  of  the  respondents 
had  been  altered. 

Mr.  J.  Pearson^  in  reply. 

<1)  2  De  Gex,  F.  ft  J.  88;  b.o.  29  Law  J.  Rep. 
(k.8.)  Chanc.  684. 
(3)  2  SwMHii.  227. 


The  Lord  Chancellob. — ^My  Lords,  the 
respondents  are  the  trustees  of  the  marriage 
settlement  of  Mr.  and  Mrs.  Grieve.  They 
employed  as  their  solicitors  Messrs.  Henry 
and  Cheslyn  Hall,  who  were  brothers,  in 
partnership,  as  solicitors,  in  London.  A  sum 
of  15,000£  having  become  payable  to  the 
respondents,  as  such  trustees,  ^ey  directed 
it  to  be  paid  to  Messrs.  HalL  llie  money 
was  accordingly,  on  the  4th  of  February 
1854,  paid  into  the  banking-house  of 
Messrs.  Dixon  k  Co.,  the  bankers  of  Messrs. 
Hall,  to  the  credit  of  their  private  account. 
The  money  was  not  in  any  manner  sepa- 
rated or  distinguished  from  the  monies 
belonging  to  the  Messrs.  HalL  No  particu- 
lar securities  were  in  contemplation  at  the 
time  of  such  payment;  the  sum  of  15,000/., 
therefore,  became  in  law  a  debt  due  to  the 
respondents  from  Messra  Hall. 

The  first  use  which  Messrs.  Hall  made  of 
part  of  the  money  so  acquired  was  to  apply 
about  5,000/.  in  dischfuge  of  a  debt  due 
from  them  to  their  bankers.  They  then 
invested  10,000/.  upon  mortgage  of  an 
estate  belonging  to  a  Mr.  Commerell,  and 
represented  to  their  clients,  the  respondents, 
that  the  whole  of  the  15,000/.  had  been 
duly  invested,  and  that  upon  one  security. 
Interest  on  the  15,000/.,  as  if  it  had  been 
so  invested,  was  paid  by  the  Messrs.  Hall 
to  the  parties  entitled  under  the  trust  In 
the  year  1854  the  respondents  became  dis- 
satisfied with  the  Messrs.  Hall,  and  in  July 
of  that  year  they  were  discharged  from  being 
solicitors  to  the  respondents,  and  the  securi- 
ties for  the  1 5,000/.  were  demanded.  Messrs. 
Hall  were  the  confidential  solicitors  of  the 
appellant,  who  was  a  very  young  man, 
entitled  for  life  to  large  real  estates,  of 
which  the  Halls  had  the  entire  management. 
They  were  also  the  trustees  and  executors 
of  the  will  of  the  appellant's  uncle,  and  had 
the  whole  control  of  the  property  which  the 
appellant  was  entitled  to  under  that  wiU. 
'nie  appellant  was  entirely  in  their  power, 
and  placed  in  them  the  most  absolute  con- 
fidence. The  Halls,  therefore,  formed  the 
design  of  getting  the  appellant  to  execute 
deeds  which  they  might  hand  over  to  the 
respondents  as  the  securities  for  the  5,000/. 
which  they  had  appropriated  to  their  own 
use.  Accordingly,  they  prepared  two  deeds 
of  mortgage  of  the  life  interest  of  the  appel- 
lant in  the  Worthy  Estate,  one  for  the  sum 
of  4,000/.  and  another   for   the  sum  of 
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1,000/.  The  mortgage  for  4,000^  is  made 
to  bear  date  on  the  1st  of  March  1853;  the 
mortgage  for  1,000/.  bears  date  the  Ist  of 
•  August  1 853.  Policies  of  insurance  on  the 
life  of  the  appellant  are  included  in  both 
securities,  but  the  policy  included  in  the 
mortgage  for  4,000/.  was  effected  in  1849, 
and  ti^  included  in  the  mortgage  for  1,000/. 
was  not  effected  until  the  5th  of  July  1853, 
which  appears  to  be  the  reason  why  that 
deed  was  made  to  bear  date  the  Ist  of 
August  1853.  • 

The  respondents  having  become  very 
peremptory  in  their  demands  for  the  secu- 
rities, the  Messrs.  Hall,  on  the  1st  of  Sep- 
tember 1854,  delivered  the  mortgage  deeds 
for  10,000/.  together  with  the  mortgages  for 
4,000/.  and  1,000/.  and  the  policies  of 
insurance,  to  the  solicitors  of  ^e  respon- 
dents. They  were  accepted  without  diffi- 
culty, and  no  inquiry  appears  to  have  been 
made.  And  yet  the  circumstances  were 
such  as  should  have  awakened  very  grave 
suspicion  on  the  part  of  the  trustees,  who 
had  already  seen  fit  to  discharge  Messrs. 
Hall  from  being  their  solicitors.  On  the  9th 
of  February  1853  the  Messrs.  Hall  had  writ- 
ten to  Mr.  Grieve  that  they  had  "concluded 
the  arrangements  as  to  the  new  mortgage," 
namely,  the  mortgage  for  the  1 5,000/.  On 
the  20th  of  April  1853  Mr.  Cheslyn  Hall 
had  written  to  Mr.  Grieve  in  these  words  : 
"The  15,000/.  was  lent  in  one  sum 
to  one  party."  These  definite  statements 
were  contradicted  by  the  securities  deli- 
vered. 

When  the  appellant  executed  the  deed  of 
the  1st  of  Mardi  1853  is  not  clearly  ascer- 
tained, but  it  certainly  was  not  until  long 
after  the  date  of  the  instrument  As  to  the 
deed  dated  the  1st  of  August  1853,  it  is 
proved  that  it  was  not  even  prepared  until 
the  latter  end  of  August  1854,  when  the 
Messrs.  Hall,  no  longer  able  to  evade  the 
demands  of  the  respondents,  were  compeUed 
to  complete  the  making  up  of  securities  for 
the  5,000/.  that  was  due  from  them. 

The  appellant  swears  that  he  knew  nothing 
of  the  mortgage  deeds,  and  that  he  must 
have  executed  them  on  the  representation 
of  Messrs.  Hall  that  they  were  instruments 
of  a  different  nature.  But  it  is  not  neces- 
sary for  him  to  put  his  case  so  high;  it  is 
sufficient  to  suppose  that  he  executed  the 
deeds  in  the  fiuth  that  the  respondents  had 
paid,  or  would  pay,  the  consideration-monies 


to  the  Messrs.  Hall,  as  his  solicitors  and 
agents. 

The  l^al  estate  in  the  property  comprised 
in  the  mortgage  deeds  was  and  is  outstand- 
ing, and  the  deeds  would  operate  in  equity 
only  upon  such  equitable  interests  as  the 
appellant  was  entitled  to.  But  no  interest 
whatever  would  pass  to  the  respondents 
until  the  consideration-monies  were  either 
actually  paid  or  applied  imto  or  for  the  use 
of  the  applicant,  or  paid  by  the  respondents 
under  such  circumstances  as  would  estop 
the  appellant  from  denying  that  he  had 
received  them. 

On  the  question  of  payment,  the  case  is 
exceedingly  plain  and  simple.  No  payment 
of  the  5,000/.  can  be  pretended  to  have 
been  actually  made  by  the  respondents, 
except  the  payment  of  the  15,000/L  on  the 
4th  of  February,  which  was  a  deposit  by 
them  in  the  hands  of  their  own  agents, 
Messrs.  Hall,  for  the  purpose  of  being  in- 
vested on  proper  securitie&  The  5,000/. 
was  misapplied  by  their  own  agents,  who 
were  intrusted  with  it  long  before  the  ap- 
pellant's securities ;  and  it  is  not  pretended 
that  one  shilling  of  the  5,000/.  was  subse- 
quently paid  or  applied  by  the  Messrs.  Hall 
imto  or  for  the  use  of  the  appellant. 

The  respondents  rely  on  the  fact  that  the 
deeds  with  receipts  for  the  consideration- 
monies,  signed  by  the  appellant,  were,  on 
the  1st  of  September  1854,  delivered  to  the 
solicitor  of  the  respondents,  and  they  con- 
tend that  the  appellant  is  thereby  estopped 
from  denying  the  receipt  of  the  money; 
and  if  the  respondents  were  in  a  condition 
to  prove  that  they  had  ever  paid  any  sum 
of  money  to  Messrs.  Hall  for  the  use  of 
the  appellant  or  (as  already  observed)  that 
the  Messrs.  Hall  nad  applied  any  part  of  the 
respondents'  money  for  the  benefit  of  the 
appellant,  the  respondents  would  be  so  &r 
entitled  to  retain  the  benefit  of  the  mort- 
gage. But  these  are  the  particulars  in  which 
fiieir  case  is  wanting.  When  the  mortgage 
deeds  were  handed  over  to  the  respondents, 
on  the  1st  of  September  1854,  they  paid 
nothing  on  the  faith  and  credit  of  the 
appellant's  receipts,  but  took  the  deeds, 
trusting  to  the  representations  of  Messrs. 
Hall,  to  whom  they  had  confided  their 
money,  and  by  whom  that  money  had  been 
spent  before  the  mortgages  were  thought 
of  And  they  now  want  to  convert  Uiis 
payment  to  the  Messrs.  Hall,  as  their  own 
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agents,  into  a  payment  to  them  as  the 
agents  of  the  appellant 

But  the  decree  which  the  respondents 
have  obtained  from  the  Lord  Chancellor 
is  rested  on  the  ground  of  acquiescence 
and  confirmation  by  the  appelkmt  of  the 
respondents'  title.  The  words  of  the  Lord 
Chancellor  are,  "  I  proceed  upon  the  ground 
that  the  plaintiff  has  confirmed  the  validity 
of  the  mortgages  with  the  knowledge,  or 
means  of  knowledge,  of  the  material  iacts 
of  the  case."  Now,  the  material  facts  of 
the  case  are  the  facts  which  constitute  the 
i^pellants'  equity  or  title  to  relief  It  is 
for  the  sake  of  clearly  explaining  the  true 
nature  of  the  appellant's  equity  that  I  have 
made  the  antecedent  full  statement  of  the 
case.  The  material  facts  that  constitute 
the  plaintifis'  title  are,  that  no  sum  of 
money  was  ever  paid  by  the  respondents  to 
the  appellant  or  his  agents  on  the  credit  or 
for  the  purpose  of  these  mortgages,  and  that 
all  which  the  respondents  have  done  has 
he&i  to  abstain  from  demanding  repay- 
ment of  a  sum  of  dfiOOL  which  they  had 
intrusted  to  their  own  agents,  Messrs.  Hall, 
on  the  faith  of  the  assurances  of  Messrs. 
Hall  that  they  had  paid  that  sum  to  the 
i^pellant,  whereas,  in  truth,  the  Messrs. 
Hall  had  never  paid  or  given  credit  for  any 
part  of  that  sum  to  the  appellant 

It  is  most  deiyr  that  these  facts  were  not 
known  to  the  appellant  until  the  month  of 
April  1859.  The  respondents  knew  from 
the  beginning  that  unless  the  Messrs.  Hall 
had  paid  or  applied  for  the  use  of  the 
i^peUant  the  debt  which,  on  the  4th  of 
February  1853,  became  due  from  them  to  the 
respondents,  no  consideration  had  been 
given  for  the  mortgage;  and  the  appellant, 
until  some  time  in  Apnl  1859,  had  reason 
to  believe,  both  from  the  demands  of  the 
respondents  and  the  assurances  of  Messrs. 
HiJl,  that  the  5,000^  had  been  bond  fide 
paid  by  the  respondents  to  Messrs.  Hall  on 
the  credit  and  for  the  purposes  of  the  mort- 
gage. The  bill  is  filed  within  a  month 
after  the  right  is  discovered.  Under  these 
circumstances,  it  is  impossible  to  impute  to 
the  iqppellant  either  Icuku  or  acquiescence, 
or  an  intention  of  confirming  the  respon- 
dents' title.  The  onus  of  proving  such  a 
case  would  lie  on  the  respondents,  and  could 
not  be  discharged  except  by  proving  that 
the  appellant  was  aware  of  the  time  and 
manner  in  which  the  respondents*  money 


was  deposited  with  the  Messrs.  Hall,  and 
of  the  fEtct  that  no  part  of  it  had  been 
applied  for  his  own  use  or  benefit  The 
case  is  plain  and  simple  as  soon  as  the  true 
nature  of  the  appellant's  equity  is  rightly 
apprehended.  I  shall  therefore  move  your 
Lordships  to  reverse  the  decree  of  Lord 
Chancellor  Campbell,  and  to  direct  that  the 
petition  of  rehearing  presented  to  him  be 
dismissed  with  costs. 

Lord  Chklmsfoed. — My  Lords,  I  agree 
entirely  in  the  opinion  which  has  just  been 
delivered.  The  questions  to  be  decided 
upon  this  appeal  are,  whether  the  appellant 
Ib  entitled  to  have  certain  deeds  of  mortgage 
and  further  charge  delivered  up  by  the  re- 
spondents (the  mortgagees)  to  be  cancelled, 
or  whether  the  respondents  have  any  supe- 
rior equity  which  ought  to  prevail  over  the 
right  of  the  appellant  to  impeach  the  deeds 
in  question  as  having  been  obtained  frt)m 
him  by  fraud. 

No  doubt  can  exist  as  to  the  fraud  which 
was  practised  upon  the  appellant  by  his 
agents,  the  Messrs.  Hall,  they  having  pro- 
cured him  to  execute  the  deeds  for  the 
purpose  of  their  being  used  by  them  as 
securities  for  money  of  the  respondents 
which  they  had  previously  misapplied. 
The  respondents  urge  two  grounds  in 
opposition  to  the  appellant's  clium.  First, 
they  say  that  the  money  to  be  laid  out 
upon  Uie  mortgages  in  question  was 
given  by  them  to  the  Messrs.  Hall,  the 
appellant's  solicitors,  with  his  knowledge ; 
and  whether  it  was  paid  over  to  him  or 
not,  he  is  equally  bound  by  the  deeds 
which  he  afterwards  executed;  and,  se- 
condly, that  if  not  originally  bound  by 
the  deeds,  the  appellant  has  since  ratified 
and  confirmed  them  with  full  knowledge  of 
the  facts. 

Upon  the  first  question,  if  it  had  appeared 
that  at  the  time  of  the  execution  of  the 
deeds  the  Messrs.  Hall  had  the  money  of 
the  respondents  in  their  hands  for  the  pur- 
pose of  investing  it  upon  securities,  and 
had  afterwards  applied  liie  money  to  their 
own  purposes,  even  though  the  appellant 
had  been  ignorant  of  the  fact  of  the  Messrs. 
Hall  having  received  the  money,  the  respon- 
dents' case  would  have  been  veiy  different. 

The  learned  counsel  for  the  respondents 
endeavoured  to  establish  that  Messrs.  Hall 
had  authority  to  borrow  on  mortgage  for 
the  appellant,  and  that  5,000/L,  part  of  the 
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15,000Z.  received  by  them  from  the  respon- 
dents, was  paid  for  the  use  of  the  appel- 
lant No  other  proof  of  this,  however,  was 
suggested,  except  the  signing  of  the  deeds 
and  the  receipts  for  the  consideration-money 
by  the  appellant,  and  his  handing  over  the 
deeds  to  the  Messrs.  HalL  But  to  give  to 
these  acts  the  retrospective  effect  contended 
for  would  be  to  mi^e  the  instruments  of 
the  fraud  the  proof  of  authority  to  com- 
mit it. 

I  think  it  clearly  appears,  that  at  the 
time  of  the  execution  of  the  deeds  by  the 
appellant  there  was  no  money  of  the  respon- 
dents in  the  hands  of  the  Messrs.  Hall 
which  could  have  been  paid  over  upon  the 
execution  of  the  securities.  On  the  4th  of 
February  1853  the  15,000/.  which  had 
been  received  from  the  respondents  by  the 
Messrs.  Hall  for  the  purpose  of  being  in- 
vested on  securities  was  paid  into  their 
private  account  with  their  bankers,  Messrs. 
Dixon  &  Co.  At  this  time  Messrs.  Hall 
owed  Dixon  &  Co.  6^09  H.  upon  their  over- 
drawn account  and  upon  two  promissoiy 
notes.  They  afterwards,  and  before  the 
'  several  times  when  the  appellant  executed 
the  deeds,  invested  the  sum  of  10,000/. 
upon  mortgage  to  Mr.  Commerell,  and 
applied  the  residue  in  payment  of  their 
debt  to  the  bankers ;  so  that  at  the  time 
when  the  deeds  were  executed,  no  part  of 
the  15,000/1  remained  in  their  hands. 

This  cannot,  therefore,  be  said  to  be  a 
case  in  which  the  agents  of  the  appellant 
had  received  money  for  him,  and  had 
merely  omitted  to  perform  their  duty  by 
not  paying  it  over.  But  the  money  of  the 
respondents  which  had  been  given  to  Messrs. 
HflJl,  not  to  invest  in  a  specific  security,  but 
generally  for  investment,  had  been  misap- 
propriated by  them  before  the  transactions 
with  the  appellant  The  appellant's  equity 
is,  that  the  Messrs.  Hall  procured  him  to 
execute  deeds  for  a  supposed  consideration 
of  5,000/.  in  the  whole,  and  handed  these 
deeds  over  without  receiving  any  value  in 
respect  of  them  from  the  respondents,  who 
continue  to  hold  the  deeds  without  having 
given  any  consideration  for  them,  although 
Uiey  were  deceived  and  supposed  that  they 
had  done  so  by  means  of  their  money  placed 
in  the  Messrs.  Hall's  hands. 

This  view  of  the  case  appears  to  me  to 
dispose  of  the  respondents'  equity  upon  the 
first  question,  whhout  rendering  it  neces- 


sary to  consider  whether  the  communications 
which  were  made  to  them  in  the  course  of 
the  transaction  ought  not  to  have  put  them 
upon  their  guard,  and  prevented  their 
accepting  the  appellant's  deeds  when  offered 
to  them  by  the  Messrs.  Hall,  as  securities 
for  part  of  the  money  which  they  had 
received  to  be  invested. 

But,  secondly,  it  is  said,  that  whatever 
may  have  been  the  original  equity  of  the 
appellant  to  have  the  deeds  in  question 
delivered  up  to  him,  he  has  waived  it  by 
acqmescence  and  confirmation  of  the  deeds, 
with  full  knowledge  of  all  the  circumstances. 

Of  the  recognition  by  the  appellant  of  the 
validity  of  the  deeds,  there  can  be  no  doubt; 
but  I  think  it  was  a  recognition  residtiug 
from  entire  ignorance  of 'the  most  import- 
ant fact  in  tibe  case.  It  is  impossible  to 
believe  that  the  appellant  could  have  known 
that  at  the  time  he  executed  the  deeds 
the  Messrs.  Hall  had  no  money  of  the 
respondents  in  their  hands  to  pay  over  to 
him ;  and  yet,  this  is  the  sole  fact  upon 
which  his  right  to  set  aside  the  deeds 
depends.  The  appellant  does  not  say  that 
he  had  forgotten  the  execution  of  the  deeds, 
or  that  the  notice  of  October  1855  did  not 
fully  inform  him  of  the  respondents'  claim 
for  5,000/.  But  he  would  of  course  be 
advised  that,  if  his  agents  had  received,  and 
had  the  money  in  their  hands  at  the  time 
of  the  execution  of  the  deeds,  the  respon- 
dents' claim  could  not  be  resisted.  The 
Lord  Chancellor  Campbell  assumes  that, 
from  the  time  of  the  notice  till  the  filing 
of  this  bill,  the  appellant  acted  upon  the 
supposition  that  the  5,000/1  had  been  paid 
by  ^e  Messrs.  Hall  as  his  agents,  and  that 
they  were  his  debtors  for  the  amount ;  and 
that  he  must  be  considered  as  having  made 
repeated  representations  to  the  trustees, 
that  by  his  agents  he  had  received  the 
money  from  them.  I  venture  to  think  that 
these  representations  furnish  the  strongest 
proof  of  the  appellant's  ignorance  of  the 
truth  of  the  case,  and  therefore  entirely 
disable  the  effect  of  the  acquiescence  upon 
which  the  respondents  rely,  and  upon  which 
the  decree  of  the  Lord  Chancellor  proceeded. 
I  agree  with  the  noble  and  learned  Lord 
on  the  woolsack  that  the  decree  ought  to 
be  reversed. 

,    Decree  appealed  from  reversed, 
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Siaiute  of  Moftmain,  9  Geo.  2.  c  36. — 
Deed  of  Gift — Retervaiion  of  beneficicU  In- 
terett — RetuUing  Trwt 

A  piece  of  land  tecu  conveyed  to  truHea 
wpon  truti  to  permU  a  chmrch  and  schools  to 
he  hwiU  thereon.  The  deed  of  conveyance 
was  sought  to  he  set  asidCy  on  the  ground  thai 
there  was  an  aniecedeiU  agreement  hetween 
Ae  donor  and  the  trustees  thai  the  donor 
dumld  have  a  life  interest  in  the  land,  and 
ii  appeared  that  part  of  the  produce  of  the 
land  had  heen  applied  for  her  heneJU,  but  the 
egistenee  of  any  such  agreement  was  denied 
hy  the  trustees : — Held,  that  in  the  absence 
of  dear  evidence  of  an  cu/reement  that  the 
deed  Aould  not  take  effect  in  possession^  hut 
that  the  heneficial  interest  should  he  retained 
by  the  donor y  the  deed  was  valid. 

In  such  a  gift  the  conveyance  to  the  trustee 
creates  a  right  on  the  part  of  the  charity 
to  have  the  intermediate  profits  applied  to 
the  purposes  of  the  charity^  and  there  is  no 
resulting  trust  in  favour  of  the  donor. 

This  was  an  appeal  from  a  decree  made 
by  the  Lords  Justices  (1 )  overruling  a  decree 
raMle  by  the  Master  of  the  Rolb  (2),  by 
iddch  decree  (of  the  M.R)  it  had  been 
(amongst  otiier  things)  declared  that  an 
indentore  dated  the  Uth  of  May  1851, 
executed  by  Mary  Winfield  Lambert,  late 
of  Boaibank  House,  in  the  parish  of  Cart- 
mel,  in  the  county  of  Lancaster,  spinster, 
deeessed,  was  roid,  as  being  contrary  to 
tbe  Statute  of  Mortmain  (9  Qeo.  2.  c  36). 
The  £ftcts  of  this  case  already  folly  appear 
IB  the  previous  reports,  but  may  be  bnefly 
rotated  as  follows: 

The  said  M.  W.  Lambert,  in  1851,  being 
desirous  of  making  her  will  and  of  devising 
a  certain  close  of  ground  in  Cartmel,  con- 
taining about  two  acres,  and  which  was 
worth  about  80/L,  as  a  site  for  the  erection 
of  a  church,  a  paisonage-house,  and  schools, 
for  Uie  building  and  endowment  of  which 
she  intended  to  make  provision  by  her  will, 
iDStnicted  her  solicitor  to  prepare  such  will 

(1)  1  I>eOez,F.ftJ.  648;  s.  c.  29  Law  J.  R«p. 
(9.8.)  ChaDO.  477. 
(f)  »  Law  J.  Rep.  (ir.s.)  Chaue.  477. 

Hxw  Sbbim,  82.— CHAva 


accordingly,  who  infunrmed  her  that  she 
could  not  effect  her  object  by  will,  but  that 
she  must  execute  a  deed  of  conveyance  of 
the  land,  and  she  thereupon  instructed  him 
to  prepare  a  deed  reserving  to  herself  the 
profits  of  the  field  during  her  life.  He  pre- 
pared a  deed  in  accordance  with  such  instruc- 
tions, and  sent  it  to  a  conveyancer  to  be 
settled,  who  advised  that  the  reservation  of 
a  life  interest  to  the  donor  would  invalidate 
the  deed,  and  the  deed  was  consequently 
prepared  not  reserving  a  life  interest  This 
deed  was  executed  by  Miss  Lambert  on  the 
Uth  of  May  1851,  and  duly  enrolled,  and 
at  the  time  of « the  execution  her  solicitor 
explained  to  her  that  she  was  to  make  an 
absolute  grant  of  the  piece  of  Lmd.  On 
the  30th  of  July  1851,  Miss  Lambert  exe- 
cuted a  will,  whereby  she  bequeathed  lega- 
cies for  building  a  church,  parsonage-house 
and  schools  on  the  field  comprised  in  the 
conveyance  and  for  the  endowment  of  the 
churcL  The  deed  was  shortly  after  its 
execution,  at  the  suggestion  of  one  of  the 
trustees,  handed  over  to  Miss  Lambert  for 
safe  keeping,  and  she  retained  possession  of 
it  till  November  1857,  when  she  handed  it 
to  her  solicitor  to  assist  him  in  making  her 
a  new  wilL  The  new  will  was  dated  the 
6th  of  November  1857,  and,  after  reciting 
the  deed  of  gift,  contained  various  pecuniary 
bequests  to  trustees  similar  to  those  con- 
tained in  her  old  will 

Miss  Lambert  died  in  the  month  of  No- 
vember 1857. 

The  appellants,  the  residuary  legatees 
under  the  will  of  Miss  Lambert,  contended 
that  the  deed  of  gift  was  void  by  the  Statute 
of  Mortmain,  by  reason  of  a  secret  compact 
which  they  alleged  existed  between  the 
testatrix  and  the  trustees,  that  she  should 
be  entitled  to  the  beneficial  enjoyment  of  the 
piece  of  land  for  her  life,  and  by  reason  of 
such  ei^oyment  in  pursuance  of  such  com- 
pact The  trustees  denied  that  there  was 
any  such  compact  No  appropriation  of 
the  piece  of  land  to  the  trust  had  been 
made,  but  no  rent  was  ever  received  for  it 
It  appeared  from  the  evidence  that  after 
the  date  of  the  deed  of  gift  the  piece  of  land 
had  occasionally  been  manured  from  the 
testatrix's  stables,  and  that  sometimes  the 
produce  had  been  used  in  her  staUes. 

Mr,  RoU  and  Mr.  ^^eedy  for  the  appel- 
lants, contended  that  there  was  an  under- 
20 
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standing  that  the  testatrix  should  hold  and 
e^joy  the  land  during  her  life,  and  that  she 
did  in  fact  so  hold  and  enjoy  it;  that  any 
jury  would  come  to  such  a  conclusion,  and 
that  the  deed  was  intended  by  the  testatrix 
to  take  effect  only  at  her  death  in  connexion 
with  her  will,  in  contravention  of  the  pro- 
visions of  the  Statute  of  Mortmain,  and 
dted — 

The  Attorney  GenercUv.  LordWeymouth^ 

Amb.  23. 
Jefferies  v.  Alexander,  8  H.L.  Cas.  594. 
The  Judgment  of  Lord  Justice  Turner  in 
Alexander  v.  Brame,  7  De  GJex,  M.  & 
G.  538. 
Doe  V.  Pitcher,  3  M.  &  S.  407. 
T/ie  Attorney  General  v.  Paulden,  8  Sim. 

472. 
Way  V.  JSast,  2  Drew.  44;  s.c  23  Law 

J.  Rep.  (N.S.)  Chanc.  209. 
Wallgrave  v.  Tebbs,  2  Kay  &  J.  313 ; 
8.  c  25  Law  J.  Rep.  (n.s.)  Chanc 
241. 
Russell  V.  Jackson,  10  Hare,  204. 
They  further  submitted  that  as  the  deed 
contained  no  provision  as  to  the  rents  until 
the  church  and  other  buildings  should  be 
erected,  there  was  therefore  a  resulting  trust 
of  such  rents  for  the  benefit  of  the  testatrix, 
and  the  deed  was  void  under  the  Mortmain 
Act — Ltmbreyy,  Gurr  (2),  And  that  if  the 
deed  was  void  under  the  Mortmain  Act,  it 
could  not  be  supported  under  the  provisions 
of  the  43  Geo.  3.  c  108. 

Sir  H,  Cairns,  Mr,  B,  L.  Chapman,  Mr, 
Eddis  and  Mr,  Wickens,  for  the  respondents, 
were  not  called  upon. 

The  Lord  Chancellor  said  the  appel- 
lants in  this  case  contended  that  a  deed 
of  gift  of  a  piece  of  land  for  the  purpose  of 
permitting  a  church  and  school-house  to 
be  erected  thereon,  ought  to  be  treated  as 
invalid,  on  the  ground,  that,  although  the 
deed  appeared  to  comply  with  the  provision 
of  the  Statute  of  Mortmain,  it  was  in  reality 
a  contravention  of  that  statute,  because  it 
was  accompanied  with  an  agreement  in 
fevour  of  the  donor;  and  was  so  worded 
that  it  admitted  of  a  resulting  trust  in 
her  favour.  He  would  not  stop  to  inquire 
whether  the  agreement  alleged  by  the  appel- 
lants would  come  within  the  meaning  of 

(8)  6  Madd.  151. 


the  words  in  the  1st  section  of  the  statute, 
because  he  saw  no  reason  for  coming  to  the 
conclusion  that  there  was  such  an  agree- 
ment. There  was  no  direct  evidence  of  any 
such  agreement,  and  the  appellants  con- 
tended that  it  must  be  inferred  from  other 
facts  and  circumstances.  It  was  material  to 
observe,  that  two  gentlemen,  parties  to  the 
original  transaction — ^the  one  a  trustee  and 
formerly  the  solicitor  of  the  donor,  the  other 
also  a  trustee,  a  clergyman  — joined  in 
saying  that  there  was  no  such  agreement  as 
contended  for.  It  would  require,  therefore, 
veiy  strong  circumstances  to  arrive  at  a 
conclusion  by  inference,  and  without  such 
testimony  he  should  be  of  opinion  that  the 
circumstances  were  insufficient  to  warrant 
such  a  presumption.  The  facts  were,  that 
this  lady,  being  desirous  of  building  and 
endowing  a  church,  was  at  first  desirous  of 
doing  it  by  will,  but  was  told  by  her  soli- 
citor that  this  could  not  be  done  legally,  so 
far  as  the  site  of  the  church  was  concerned. 
She,  therefore,  consented  to  make  a  con- 
veyance of  the  land.  It  was  originally  pro- 
posed to  prepare  a  conveyance,  reserving 
to  her  a  life  interest  Instructions  were 
sent  to  the  London  agents  of  the  soli- 
citor to  prepare  a  draft  of  the  conveyance. 
Their  advice  corrected  the  error  of  the 
country  solicitor,  who  was  informed  by  a 
reference  to  the  statute  that  no  life  interest 
could  be  reserved.  The  result  was,  that  a 
deed  of  absolute  grant  and  of  immediate 
effect  and  operation  was  prepared  in  con- 
formity with  the  statute.  It  was  quite  dear 
that  knowledge  of  the  law  was  possessed  by 
the  solicitor  of  the  donor,  and  acted  upon 
by  him  in  the  preparation  of  the  deed ;  and 
he  stated  that  he  had  communicated  his 
knowledge  to  the  donor.  It  would  be  very 
unreasonable  to  presume  that  the  donor, 
having  been  so  informed,  shoidd  have  had 
any  secret  intent  in  so  small  a  matter  to 
reserve  a  life  interest  to  herself  What 
were  the  facts  from  which  such  a  conclu- 
sion was  required  ?  The  land  could  not  be 
worth  more  than  3/.  a  year  for  the  purposes 
of  letting;  and  it  was  not  probable  that 
the  risk  would  be  incurred  of  malring  the 
grant  invalid  for  so  small  a  sum.  Their 
Lordships  were  desired  to  infer,  neverthe- 
less, that  this  lady  and  the  trustees  entered 
into  an  agreement  defeating  the  grant.  A 
more  improbable  conclusion  could  scarcely 
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be  formed.  What  were  the  &ct8  on  which 
the  appellanta  relied  f  The  object  of  the 
oonveyance  was  to  have  a  chapel  and  school- 
house  erected  on  the  land.  Until  then  the 
trustees  could  not  find  an  immediate  tenant 
lor  this  piece  of  land,  nor  could  they  make 
any  lasting  demise.  Meantime  it  was  occa- 
sionally nsed  for  the  benefit  of  the  donor. 
Sometimes  the  grass  was  cut,  sometimes 
her  horses  were  fed  upon  it.  There  was 
nothing  to  warrant  the  conclusion  that  the 
teostees  had  ever  parted  with  any  interest 
in  the  land,  much  less  that  what  was  after- 
wards done  shewed  that  they  had  entered 
into  any  antecedent  agreement  that  the 
land  was  to  remain  with  the  donor. 

In  the  next  place,  their  Lordships  were 
desired  to  arrive  at  this  conclusion  because, 
by  her  will,  a  sum  of  money  was  given  for 
the  purpose  of  building  on  this  land ;  but  the 
land  had  been  given,  and  if  the  conveyance 
was  made  in  conformity  with  the  statute, 
it  could  not  be  affected  by  reason  of  the 
testamentary  gifL 

But  they  were  told  that  the  conveyance 
was  invalid  because  upon  the  face  of  it 
there  was  a  resulting  trust.  The  language 
of  the  statute  was  very  peculiar:  convey- 
ances to  charitable  uses  were  required  to 
be  made  to  take  effect  in  possession;  that 
was,  they  must  be  so  expressed  that  the 
conveyance  should  take  effect  in  immediate 
possession.  It  was  not  enacted  that  pos- 
session de  facto  should  accompany  the  deed ; 
bat  it  was  sufficient  if  the  deed  were  made 
to  take  effect  in  possession.  That  was  the 
effect  of  this  deed;  the  land  was  conveyed 
out-and-out  to  the  trustees  and  vested  in 
them.  As  to  the  argument  that  the  charity 
could  not  have  the  immediate  use  and  that 
some  time  must  elapse  before  the  erection 
of  the  church,  and  that  there  was  no  direc- 
tion as  to  the  intermediate  application  of 
the  rents,  that  was  a  misapprehension  of  the 
effect  of  the  deed.  The  deed  would  carry 
the  land  and  the  profits  of  it,  and  the 
inunediato  conveyance  to  the  trustees  in 
pnetenU  would  create  a  right  on  the  part  of 
the  charity  to  have  every  ahilling  of  the 
intennediate  profits  of  the  land  applied  to 
tiie  purposes  of  the  charity ;  and  the  Court 
of  C^iancery  would  see  that  no  intermediate 
profits  should  fail  of  being  so  applied.  As 
to  the  law,  there  was  no  room  whatever  for 
avoiding  the  operation  of  the  deed,  unless 


it  was  clearly  shewn  that  an  agreement 
had  been  made,  antecedently  to  the  deed, 
between  the  donor  and  the  trustees,  that  it 
should  not  take  effect  in  manner  therein 
mentioned,  but  that  the  beneficial  interest 
should  be  retained  by  the  donor.  There  was 
no  evidence  of  such  an  agreement  or  of  the 
contemplation  of  such  an  agreement ;  there 
was  nothing  to  disjoin  the  possession  of 
the  land  from  the  estate  vested  in  the  trus- 
tees. There  was  no  ground  for  differing 
from  the  decision  of  the  Lords  Justices; 
and  he  should  advise  their  Lordships  to 
affirm  their  decision,  and  dismiss  the  peti- 
tion of  appeal  with  costs. 

Lord  Wensletdale  said  he  was  en- 
tirely of  the  same  opinion.  The  sole  point 
was  whether  the  Statute  of  Mortmain  had 
been  complied  vrith  or  not,  and  the  act  of 
the  43  Geo.  3.  was  immaterial  He  thought 
that  the  case  was  brought  within  that  sec- 
tion of  the  Statute  of  Mortmain  which 
required  indentures  to  be  "made  to  take 
effect  in  possession,"  which  this  deed  clearly 
was.  Was  there  evidence  then  that  the 
deed  was  coupled  with  an  agreement  that 
the  donor  should  have  the  benefit  of  the 
land  for  her  life)  There  was  evidence  that 
she  was  in  possession  of  the  land  and  the 
deed.  Her  possession  of  the  deed  he  did 
not  under  the  circumstances  regard  as  very 
material;  there  were  several  widely-sepa- 
rated trustees,  and  there  was  a  natural  desire 
on  her  part  to  retain  the  deed  to  secure  its 
not  being  lost,  and  the  deed  was  of  no  use 
to  authorize  her  present  possession.  Was 
there  any  other  evidence  leading  to  the 
conclusion  that  there  was  any  agreement? 
He  was  himself  of  opinion  that  any  verbal 
imderstanding  or  agreement  would  have 
brought  the  case  within  the  statute,  but  the 
trustees  said  there  was  no  such  understand- 
ing. He  agreed  with  the  view  taken  by 
the  Lords  Justices  rather  than  with  that  of 
the  Master  of  the  Rolls.  They  gave  a  true 
verdict  upon  the  evidence.  As  to  the 
meaning  of  the  deed,  he  agreed  with  the 
Lord  Chancellor  that  all  profits  would  have 
to  be  applied  to  the  building  of  the  church, 
and  he  thought  the  decision  appealed  from 
should  be  affirmed. 

LoBD  Chelmsford  entirely  concurred. 

Decree  affirmedy  and  appeal  diH 
missed  with  costs. 
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COUBTS  OF  CHANCERY ; 


[N.a 


Stuaet,  V.C. 
March 


V.C.) 

16.  ; 


CHARLTON  V.  OOOMBBB. 


Solicitor  and  ClderU — Privilege — Pkadr 
ing. 

Where  relief  is  mmght  in  respect  of  a 
fraud,  there  must,  in  order  to  tcdee  the  case 
otU  of  the  rule  of  privilege,  be  at  least  a 
specific  allegation  in  the  bill  connecting  unth 
the  fraud  the  solicitor  of  the  person  who  was 
a  party  thereto,  although  suchperson  be  now 
deceased. 

Where  therefore  a  bill  alleged  that  a 
person  now  deceased  had  been  party  to  a 
fraud  and  prayed  relief  in  respect  thereof, 
and  the  solicitor  of  such  person,  being  called 
as  a  witness,  demurred  to  certain  questions 
put  to  him  before  the  examiner  upon  the 
ground  of  privilege,  the  C&urt  allowed  the 
demurrer,  there  being  no  specific  allegation 
in  the  bill  connecting  the  solicitor  with  the 
fraud  complained  of 

Semble — A  mere  allegation  in  the  bill 
connecting  the  solicitor  with  the  fraud,  where 
he  is  not  made  a  eo^fendant,  and  the 
issue  of  privilege  is  not  distinctly  raised 
is  insufficient. 

Whether  communications  made  by  a  client 
to  his  solicitor  in  relation  to  business  trans- 
acted  for  the  former  by  the  latter  are 
privileged  after  the  death  of  the  client  — 

Thomas  Alchin,  by  will,  gave  2,500^.  to 
the  plaintiff  John  Sills  Charlton  and 
Thomas  Charlton,  whom  he  also  appointed 
his  executors,  upon  trust  for  investment,  and 
as  to  1,000/.,  part  thereof^  to  pay  the  income 
to  his  niece  Mary  Anne  Andrns,  then  the 
wife  of  William  Andrus,  for  her  life,  and 
after  her  death  for  her  children  as  therein 
mentioned.  The  testator  also  gave  his  real 
estate  and  the  residue  of  his  personal  estate 
to  the  plaintiffs,  upon  trust  to  pay  the 
income  of  one-fourth  part  thereof  respec- 
tively to  Mary  Anne  Andrus,  for  her  sole 
and  separate  use,  without  power  of  antici- 
pation, and  alter  her  death  upon  trust  as  in 
his  will  mentioned. 

By  a  codicil  to  his  will,  dated  the  13th  of 
December  1852,  after  stating  that  William 
Andrus  was  then  dead,  leaving  Mary  Anne 
Andrus  his  widow,  the  testator  thereby  de- 
clared that  in  case  and  when  Mary  Anne 


Andrus  should  marry  again  without  having 
the  previous  consent  of  both  his  erecuton 
and  trustees,  the  interest,  dividends  and 
other  monies,  and  all  other  benefit  given  to 
her  by  his  will  should  cease,  and  that  in 
lieu  and  instead  thereof  she  should  have 
for  her  separate  use  for  life  the  yearly  sum 
of  50/.,  and  the  testator  directed  that  the 
surplus  dividends,  interest  and  proceeds, 
over  and  above  the  sum  of  50/.,  which  she 
would  have  been  otherwise  entitled  to  had 
she  remained  a  widow,  should  be  applied 
amongst  her  children  as  in  the  said  codicil 
mentioned. 

The  testator  died  on  the  6th  of  March 
1854.  On  the  25th  of  September  1854, 
Mrs.  Andrus  intermarried  with  the  defen- 
dant Edward  Coombes,  without  having  pre- 
viously obtained  the  consent  of  the  plain- 
tiffs, the  testator's  executors  and  trustees; 
and  the  plaintiffis,  believing  her  still  to  be 
a  widow,  continued  to  pay  to  her  the  income 
of  the  legacy  and  share  of  residue  bequeathed 
to  her  by  the  testator's  wilL  In  January 
1856,  Mary  Anne  Coombes,  representing 
herself  to  be  still  the  testator's  widow,  ap- 
plied to  the  plaintiffs  to  give  their  consent 
to  her  marriage  with  Edward  Coombes, 
but  they  refused  to  give  the  consent  aaked 
for. 

In  February  1856,  a  suit  of  Andrus 
V.  Charlton  was  instituted  by  Edward 
Coombes,  in  which  Mary  Anne  Coombes 
was  made  plaintiff  by  the  name  and  deecrip* 
tion  of  Mary  Anne  Andrus,  widow,  against 
the  executors  and  trustees  of  the  testator 
for  the  administration  of  his  estate.  The 
testator's  estate  was  dealt  with  in  that  suit 
as  though  his  widow  had  not  been  married 
again. 

In  March  1862,  Mary  Anne  Coombes 
died,  and  on  the  25th  of  the  same  m<mth 
this  bill  was  filed,  the  plaintiffs  having  only 
a  few  weeks  previously  learnt  that  Maiy 
Anne  Coombes  had  been  married  to  Edward 
Coombes  as  above  mentioned. 

The  bill  in  the  present  suit  charged  that 
tiie  concealment  of  the  marriage  was  a  fraud 
upon  the  plaintiffs,  upon  the  children  of 
M.  A.  Coombes  by  her  former  marriage  iR^o 
were  made  defendants,  and  upon  the  Court, 
and  that  K  Coombes  cdluded  with  his  late 
wife  therein. 

The  25th  paragraph  of  the  bill  was  aa 
follows:  "The  defendant  Edwaid  Coombes 
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BCfmsAsmeB  pretends  that  until  recent^  he 
vae  ignorant  of  the  terms  or  effect  of  the 
said  third  codicil  to  the  said  testator's  will, 
and  that  before  the  said  bill  in  the  said  suit 
of  Andrus  v.  Charlton,  was  filed,  he  and  the 
said  Mary  Anne  Coombes  infonned  their 
solicitors  of  their  marriage,  and  that  the 
said  bill  was  filed  in  the  name  of  Mary  Anne 
Andros,  as  if  she  was  still  the  widow  of  the 
said  William  Andms,  with  their  knowledge 
or  privity,  and  he  pretends  that  he  is  there- 
fore not  responsible  for  the  said  proceedings, 
nor  for  the  erroneous  bequests  that  have 
been  made.  The  plaintiffs,  however,  charge 
the  contnay  of  such  pretences  to  be  truth." 
The  bill  prayed  for  a  declaration  that  the 
before-mentioned  concealment  was  a  fraud 
upon  the  plaintiffs,  and  for  an  account  as 
againjst  Edward  Coombes,  on  the  footing  of 
the  oTer-pa3rments  which  had  been  made 
to  Maiy  Anne  Coombes  out  of  the  testator's 
estate. 

Mr.  James  Lewis,  of  Rochester,  the  soli- 
citor for  the  plaintiff  in  the  suit  of  AtidruB 
V.  Chariton^  the  bill  in  which  was,  as  above 
stated,  filed  in  the  name  of  Mary  Anne 
Andros,  was  mthpoenaed  before  the  exa- 
miner as  a  witness  on  behalf  of  the  plain- 
atb  in  the  present  suit,  and  of  the  ch^dren 
of  Mrs.  Coombes  by  her  former  marriage; 
and  being  asked  on  behalf  of  the  plaintifis 
to  produce  his  books  containing  entries 
relating  to  Mrs.  Coombes's  affairs  and  also 
the  letters  which  he  had  received  from 
h^,  he  objected  to  do  so,  and  demurred 
upon  the  ground  that  the  entries  and  letters 
were  privileged  from  discovery  as  having 
been  made  and  received  by  him  when  Mrs. 
Coombes  was  his  client  Having  insisted 
on  his  objection,  when  examined  on  behalf  of 
the  childLren  and  demurred  again,  (notwith- 
standing Ml  offer  on  the  part  of  the  children 
to  waive  their  deceased  mother's  privilege 
as  a  client,)  the  demurrers  of  Mr.  Lewis  to 
the  above  questions  were  set  down  for 
hearings  and  the  two  demurrers  now  came 
on  for  argument. 

Mr.  J.  N.  HiggvM^  for  Mr.  Lewis. — 
If  Mrs.  Coombes  had  been  alive,  the  only 
ground  upon  which  the  rule  of  privilege 
would  not  have  been  allowed  to  prevail 
would  have  been  fraud;  but  in  order 
to  prevent  the  rule  from  taking  effect 
the  fraud  must  have  been  at  least  alleged 
against  the  solicitor,  if  indeed  he  ought 


not  to  have  been  made  a  party  to  the 
suit  and  to  have  been  distinctly  charged 
as  participating  in  the  fraud.  In  the  pre^ 
sent  case  there  was  no  such  chaige,  nor  was 
there  any  such  allegation.  The  necessity  of 
charging  or  alleging  the  participation  by  the 
solicitor  in  the  fraud,  in  respect  of  which 
relief  was  sought,  was  equally  applicable 
where  the  client  was  dead. 
He  referred  to — 

Sandford  v.  Remington,  2  Ves.  jun.  1 89. 
Cholnumdeley  v.  Clinton,  19  Yes.  261. 
Wilson  V.  Eastall,  4  Term  Rep.  753. 
Farkhurst  v.  Lowten,  1  Mer.  391. 
Morgan  v.  Shaw,  4  Madd.  57. 
Taylor  v.  Blacklow,  3  Bing.  N.C.  235; 

s.  c  6  Law  J.  Rep.  (n.s.)  C.P.  14. 
Herring  v.  Clobery,    1   Ph.    91;    ac* 

11  Law  J.  Rep.  (n.s.)  Chanc  149. 
Oreenough  v.  Gaskell,  1  MyL  &  K.  102; 

8.C.  (>x)p.  t  Brough.  96. 
Peane  v.  Pear$e,  1  De  Gex  <fe  Sm.  27; 
S.C.    16  Law  J.  Rep.  (n.s.)  Chanc 
153. 
Mr.  MaUnB  and  Mr.  Speed,  for  the  plain- 
tiffs and  the  children  of  Mrs.  Coombes  by 
her  former  marriage. — Privilege  existed  for 
the  benefit  of  the  client  and  not  of  the 
solicitor — Herring  v.  Clohery  ;  and  it  was 
unnecessary  where,    as    in     the    present 
case,  fr^ud  was  alleged  against  the  client, 
either  to  charge  or  to  allege  participation 
in  it  by  the  solicitor  in  order  to  take  the 
case  out  of  privilege — 

Farkhurst  v.  Lowten,   2  Swanst  221, 

note  (a). 
Regina  v.  Avery,  8  Car.  k  P.  596. 
Regina  v.  Haytoard,  2  Car.  &  K.  234. 
Follett  V.    Jefferyes,    1    Sim.  N.S.    3; 
ac.   20  Law  J.  Rep.  (n.s.)  Chanc 
65. 
Russell  V.  Jackson,  9  Hare,  387 ;  s.  c. 
21  Law  J.  Rep.  (n.s.)  Chanc.  146. 
[Stuakt,  V.C,  in  the  course  of  the  argu- 
ment said,  that  there  appeared  to  be  no 
case  in  which  the  point  whether  the  death 
of  the  client  made  any  difference  in  the 
rule  of  privilege.     The  only  case  which 
touched  upon  that  point  was  that  of  Herring 
V.  Clobery,    where    the    question   seemed 
to  have  incidentally  arisen,  but  was  not 
touched   upon  in  ^e  judgment  of  Lord 
Lyndhurst.     In  the  present  case,  however^ 
it  was  on  other  grounds  not  necessary  to 
decide  that  question.] 
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Stxjakt,  V.C. — ^There  can  be  no  doubt 
that  if  a  solicitor  is  a  co-conspirator  with  a 
defendant  in  a  cause,  in  concocting  a  fraud, 
in  respect  of  which  the  suit  seeks  relief, 
privilege  does  not  cover  such  a  case; 
because,  as  Lord  Cranworth  said  in  FolleU 
V.  Jefferyes,  "  No  Court  can  permit  it  to 
be  said  that  the  contriving  of  a  fraud  can 
form  part  of  the  professional  occupation  of 
an  attorney  or  solicitor."  But  in  that  case 
privilege  was  accorded,  and  Lord  Cranworth 
overruled  the  exceptions  taken  to  the 
answer.  Now,  in  FolleU  v.  Jefferyes  the 
bill  sought  relief  in  respect  of  a  fraud,  and 
charged  that  the  defendant  Taylor,  an 
annuitant,  and  his  wife,  and  the  defendant 
Jefferyes,  a  residuary  legatee,  with  a  view  to 
his  own  interest  and  also  with  a  view  to  the 
interests  of  the  other  residuary  legatees,  took 
counsel  together,  and  with  Uieir  respective 
solicitors,  in  order  to  devise  some  means 
for  defeating  the  title  of  the  plaintiffs  to 
the  annuity.  In  that  case  there  was  a 
strong  charge  introduced  advisedly  into  the 
bill,  for  the  purpose  of  raising  the  question 
of  co-conspiracy  and  of  obtaining  discovery. 
But  the  Court  held  that  the  transaction, 
according  to  the  account  given  of  it  in  the 
bill  and  answer,  was  not  a  fraud,  and, 
therefore,  that  the  defendant  was  not  bound 
to  set  forth  the  contents  of  the  letters. 

It  was  admitted,  by  the  counsel  for  the 
plaintiffs  in  the  present  case,  that  there  was 
no  allegation  in  the  bill  connecting  the 
solicitor  who  claims  the  privilege  with  the 
fraud  in  respect  of  which  relief  is  sought. 
The  solicitor  was  employed  by  the  client 
in  the  ordinaiy  way.  The  bUl,  no  doubt, 
says,  that  the  client  of  the  solicitor  com- 
mitted a  fraud ;  but  in  order  to  take  the 
case  out  of  the  rule  of  privilege,  there  must 
be  some  specific  charge  in  the  bill  connect- 
ing the  solicitor  with  the  fraud.  There  is 
no  such  charge  in  this  bilL  In  the  absence 
of  any  allegation  of  fraud  on  the  part  of  the 
solicitor,  the  death  of  the  lady,  as  has  been 
very  properly  said,  makes  no  difference. 
In  support  of  the  case  made  by  the  bill, 
the  solicitor  of  the  lady  has  been  examined, 
and  after  stating  that  he  could  not  recollect 
the  particulars  of  any  conversation  with 
her  in  the  defendant  Coombes's  presence, 
and  that  he  had  frequently  had  letters  from 
her,  he  is  asked,  "Will  you  produce  her 
letters  ?"     He  answers,  "  I  decline  to  pro- 


duce those  letters  on  the  ground  that  she 
was  my  client  at  the  time  I  received  them." 
There  is  no  particular  charge  in  the  bill  as 
to  those  letters,  and  I  think,  therefore,  that 
the  solicitor  very  properly  refused  to  pro- 
duce them.  The  witness  must  have  the 
costs  of  both  demurrers. 


.Y,  M.R  ) 
3,4,9.    f 


ROMILLY,  M.R 

Dec.  3, 


COTCHINO  V.  BASSET. 


Ancient  Lights — Easement — AUerations 
— New  Windiyws — Right  to  obstruct — Ad- 
joining Owner — Acquiescence, 

If  an  adjoining  owner  knowingly  permits 
a  messuage  and  premises  to  be  rebuilt  of  an 
increased  size  and  height,  with  the  aUeror 
tion  of  ancient  lights,  aiivd  ike  opening  new 
lights  upon  an  additional  floor,  he  cannot 
object  to  them  after  they  are  comply  or 
assert  a  right  to  raise  a  party-wall,  and 
build  upon  his  ovtn  property  so  high  as  to 
render  the  n>ew  buildings  less  accessible  to 
light  and  air  than  they  were  at  the  comple- 
tion of  the  work. 

The  plaintiffs,  Messrs.  Cotching  &  Mid- 
dleton,  were  lessees  under  a  renewed  lease, 
dated  the  19th  of  April  1861,  of  pre- 
mises situate  on  the  east  side  of  Wood 
Street,  in  the  city  of  London,  being  No.  32 
in  that  street,  for  thirty-nine  years  from 
Christmas  1860,  with  a  right  to  require  a 
further  lease  for  forty  years  less  ten  days, 
to  commence  from  the  expiration  of  the  first 
lease. 

This  lease  empowered  them  to  take  down 
and  rebuild  the  messuage  and  buildings 
then  standing  on  the  premises. 

John  Swmford  Basset,  the  defendant, 
was  the  owner  in  fee  of  No.  33,  Wood 
Street;  which  premises  adjoined  the  pre- 
mises of  Messrs.  Cotching  &  Middleton  on 
the  north,  and  down  to  Michaelmas  1861 
were  held  by  the  plaintifib  as  tenants  to  the 
defendant. 

The  premises.  No.  32,  consisted  at  the 
time  of  the  lease  of  a  main  building  on 
the  west  side  thereof  frx)nting  towards 
Wood  Street ;  and  of  an  additional  building 
at  the  eastern  or  rear  end  thereof^  of  less 
height  than  the  main  building  (comprising, 
in  fact)  oidy  basement  and  ground-floors 
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and  a  one-pair  floor);  and  the  upper  portion 
of  this  additional  bmlding  was  dLstant  about 
6^  feet  from  the  party-wall  between  Nos. 
32  and  33,  which  party-wall  towards  the 
east  or  rear  of  the  premises  was  of  the  height 
of  only  14  feet  10  inches  above  the  level  of 
the  pavement  in  Wood  Street 

Negotiations  took  place  between  the 
plaintiffs  and  the  defendant  for  the  grant 
by  the  latter  to  the  former  of  a  renewed 
leaae  of  the  premises  No.  33,  but  they  could 
not  agree  upon  tenns. 

The  plaintiflfs  originally  proposed  to  pull 
down  the  old  additional  building  and  rebuild 
it  from  the  basement  to  the  height  of  the 
main  building,  at  about  four  feet  from  the 
party-wall  between  the  premises  Nos.  32 
and  33,  upon  a  scheme  or  arrangement, 
according  to  which  the  additional  buildings 
of  Nos.  32  and  33  were  to  receive  light 
and  air  from  a  common  well  or  inclosed 
space,  to  be  situate  equally  within  the  two 
premises  respectively.  Plans  were  accord- 
ingly prepared  by  Charles  Laws,  architect, 
on  behalf  of  the  pbdntifiTs ;  these  were  sub- 
mitted to  Messrs.  Tillott  &  Chamberlain, 
the  architects  of  the  defendant ;  they,  how- 
ever, refused  to  concur  in  them,  and  insisted 
that  the  plaintiffs'  new  additional  building 
should  not  be  carried  above  the  line  of  light 
having  access  to  a  skylight  of  the  defen- 
dant's over  the  top  of  the  party-wall  between 
Nos.  32  and  33,  and  the  top  of  the  party- 
wall  between  Nos.  31  and  32,  (which  was 
about  47  feet  above  the  level  of  Wood 
Street,)  meaning  the  line  of  light  drawn 
between  the  tops  of  the  two  walls. 

Mr.  Laws,  in  consequence,  prepared  fresh 
plans,  and  proposed  to  rebuild  the  addi- 
tional building  with  skylights  in  a  lead  flat 
over  the  ground- floor,  and  to  build  the 
upper  part  so  as  not  to  be  above  the  line  of 
light  having  access  to  the  skylight  of  the 
defendant's  premises ;  he  also  proposed  to 
place  the  back-front  wall  of  the  main  build- 
ing at  right  angles  to  the  party-wall  be- 
tween Nos.  32  and  33. 

The  plaintiffs  being  desirous  of  retaining 
possession  of  No.  33  during  the  rebuilding 
of  Na  32,  arrangements  were  accordingly 
made  with  that  view;  and  by  a  memo- 
randum of  agreement  dated  the  4th  of 
October  1861  the  defendant  agreed  that 
the  plaintiffs  should  continue  tenants  from 
Michaelmas  1861  to  Lady-day  1862;  and 


the  plaiuti£b,  in  consideration,  agreed  that 
they  would  forthwith  pull  down  and  rebuild 
the  party-wall  between  Nos.  32  and  33  in 
accordance  with  the  plans  and  sections  there- 
to annexed,  on  a  soHd  concrete  foundation; 
it  being  at  the  same  time  imderstood  that 
the  east  end  of  the  party-wall  should 
be  of  the  same  thickness  in  extent  as  the 
portion  of  the  party-wall  adjacent  to  it 
westward;  and,  frirther,  that  they  would 
build  up  all  flues,  jambs  and  chimney- 
breasts,  and  make  all  other  alterations  con- 
sequent on  such  rebuilding,  and  generally 
reinstate  all  the  then  present  external  and 
internal  works,  and  leave  the  entire  pre- 
mises perfect ;  but  it  was  declared  that  the 
agreement  should  not  prejudice  the  claim 
of  the  defendant  under  the  expiring  lease 
for  dilapidations  and  waste,  and  that  the 
plaintiffs  would  not  encroach  upon  or  at- 
tempt to  interfere  with  any  legal  or  other 
right  of  the  defendant,  and  that  they  would 
not  interfere  with  the  defendant's  legal  rights 
(if  any)  to  raise  the  eastern  portion  of  the 
party-wall  between  the  then  present  lead 
flats.  Further  provision  was  then  made 
for  the  payment  of  rent  and  for  the  deliver- 
ing up  of  possession  to  the  defendant. 

The  pls^itiffs,  a  few  days  after  Michael- 
mas, 1861,  began  to  pull  down  the  old 
additional  buildings  of  No.  32;  and  on  the 
1st  of  March  1862  they  completed  the  new 
buildings.  During  their  progress  the  work 
was  frequently  inspected  by  the  defen- 
dant's architects,  but  they  made  no  objection 
either  to  the  plans  or  to  the  mode  in  which 
they  and  the  work  were  being  carried  out. 
The  deviations,  however,  from  the  build- 
ings pulled  down  were  great :  an  old  count- 
ing-house on  the  one-pair  floor,  which  had 
been  used  for  a  museum,  was  replaced  by 
a  floor  on  the  same  level ;  the  new  room 
was  about  two  feet  higher,  and  extended 
nearly  two  feet  nearer  to  the  party-wall 
than  the  old  room.  The  new  windows  were 
not  only  nearer  to  the  party-wall,  but  on 
this  floor  they  were  more  than  a  foot  higher 
than  the  old  windows,  but  they  were  re- 
duced in  number  from  three  to  two  windows, 
and  commanded  a  view  over  the  parapet  of 
the  party-wall  of  more  of  the  room  under 
the  skylight  of  No.  33  than  could  be  seen 
from  the  old  windows.  The  old  additional 
building  had  no  higher  floor  than  one  pair; 
the  new  building  contained  a  two-pair  floor, 
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with  a  room  therein  containing  a  window 
opposite  to  the  position  of  the  intended 
new  party-wall.  On  the  other  hand,  the 
skylight  which  lighted  the  ground-floor  was 
replaced  by  a  sm^er  skylight,  owing  to  the 
room  on  tiie  one-pair  floor  bdng  advanced 
nearer  to  the  party-walL  The  party-wall, 
as  reboilt  by  the  plaintiffs,  was  at  its  eastern 
end  of  the  same  height  as  before,  viz., 
14  feet  10  inches  above  the  pavement  of 
Wood  Street 

On  the  9th  of  May  1862  the  plaintifib 
were  requested  by  the  defendant  to  remove 
an  iron  guard  or  railing,  so  far  as  it  rested 
on  the  wall  between  Sie  houses  Nos.  32 
and  33,  Wood  Street,  as  it  was  the  defen- 
dant's intention  to  raise  the  party-wall. 
The  plaintiffs  complied  so  hi  that  they 
altered  the  railing  so  as  not  to  project  over 
that  half  of  the  party-wall  which  stood  upon 
the  defendant's  premises.  This  led  to  other 
communications  between  the  parties,  but 
with  no  satisfactory  result. 

On  the  16th  of  July  1862,  the  defendant 
gave  the  plaintiffs  a  formal  notice  under  the 
Metropolitan  Buildings  Act,  1855  (1),  that 
he  intended  immediately  after  the  expiration 
of  three  months  from  that  date  to  raise  the 
eastern  portion  of  the  party-wall  between 
the  premises  Nos.  32  and  33,  Wood  Street, 
at  the  rear  or  hinder  part  of  the  premises. 
This  letter  contained  a  plan  or  section,  from 
which  it  appeared  that  it  was  intended  to 
raise  the  whole  eastern  portion  of  the  party- 
wall  20  feet  above  its  present  height,  which 
would  make  it  34  feet  10  inches  above  the 
level  of  the  paving  in  Wood  Street,  so  as 
to  form  the  waU  of  two  new  stories  intended 
to  be  erected  by  the  defendant  in  the  place 
of  and  over  the  lead  flats  and  skylight  at 
the  rear  of  his  premises.  The  result  of  this 
was  that  the  party-wall  would  be  higher 
than  the  top  of  the  window  on  t^e  new  two- 
pair  floor  of  the  plaintififo'  premises.  This 
again  led  to  correspondence;  but  as  the 
defendant  was  making  preparations  to  raise 
tiie  wall,  this  bill  was  filed,  charging  that 
the  rebuilding  of  No.  32  was  done  with 
the  knowledge  and  acquiescence  of  the  de- 
fendant and  his  architects,  and  that  the 
new  buildings  were  accepted  by  them  in 
lieu  of  the  skylights,  windows  and  lights 
in  the  old  back-firont  of  the  plaintiff's  pre- 

(1)  13419  yiotcl22. 


mises,  and  they  claimed  the  right  of  access 
of  light  and  air  for  the  premises  so  rebuilt 
as  f^y  as  if  the  old  buildings  remained 
standing.  But  rather  than  the  defendant 
should  execute  the  proposed  work,  the  plain- 
tifls  offered  to  alter  the  skylights,  windows 
and  lights,  and  the  new  buildings,  and  to 
restore  in  every  substantial  and  material  par- 
ticular the  skylights,  windows  and  lights  of 
the  plaintiffs'  old  buildings ;  and  they  prayed 
that  the  defendant  might  be  restrained  from 
raising  the  party-wall  or  doing  any  act  to 
prevent  the  free  access  of  light  and  air  to 
the  skylights,  windows  and  lights  of  the 
plaintiffs'  new  buildings  in  as  fuU  and  ample 
a  manner  as  it  was  then  enjoyed. 

The  bill  also  asked  for  damages  against 
the  defendant  for  his  wrongful  conduct 

A  motion  for  an  ii^junction  was  made  in 
the  first  instance,  and  an  inUrim  order  hav- 
ing been  granted,  the  cause  was  brought  on 
upon  a  motion  for  a  decree. 

The  evidence  of  the  architects  was  con- 
flicting. Mr.  Tillott  denied  the  allegation 
in  the  bill  that  he  made  no  objection,  but 
that  he  acquiesced  in  the  proposals  sub- 
mitted to  him  by  Mr.  Laws,  and  said  that 
he  always  objected  to  the  plaintiffs  raismg 
their  buildings  above  their  original  hei^t, 
and  that  he  informed  Mr.  Laws  distinctly 
that  if  the  plaintifls  should  open  any  addi- 
tional lights  in  the  building,  the  defendant 
would  ndse  the  party-wall  higher. 

Mr.  Laws,  however,  swore  distinctly  to 
the  correctness  of  the  allegations  in  the 
bill 

Mr,  StmthgaU  and  Mr,  A.  Q,  Marten^  for 
the  plaintifiis,  aigued  that  the  acquiescence 
of  tjie  defendant  precluded  him  fit>m  ob- 
jecting to  the  new  buildings  or  the  li^ts. 
The  agents  of  the  defendajat  had  inspected 
the  work  during  its  progress  and  saw 
all  that  was  going  on  without  making 
any  objection;  the  defendant,  therefore, 
could  not  be  permitted  to  obstruct  the 
lights.  The  plaintiffs  had  been  allowed  to 
complete  their  works,  and  there  was  not  a 
pretence  for  saying  that  they  were  aware 
that  the  defendant  did  not  sanction  what 
was  being  done,  or  that  he  intended  to  raise 
the  party-waU.  If  the  plaintiffs  had  opened 
new  lights,  it  was  imder  the  impression 
that  it  was  sanctioned  by  the  defendant 
and  his  architects;  the  defendant,  therefore, 
could  not  avail  himself  of  that  law  wbkih 
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allowed  him  to  obetnict  both  old  and  new 
lights,  if  he  could  not  obstract  the  one 
without  the  other;  at  any  rate,  however, 
the  acts  of  the  defendant  had  been  such, 
that  the  plaintiffs  would  be  allowed  to 
restore  the  premises  to  their  former  state, 
and  in  that  case  the  Court  would  restrain 
the  defendant  from  raising  the  party-wall, 
and  give  the  plaintiflfs  damages  for  the 
injury  they  would  sustain. 
On  acquiescence: 
The  EaH  India  Co.  v.  Vincent,  2  Atk. 

82. 
Clare  Hall  v.  Harding^  6  Hare,  273; 
s.  c.  17  Law  J.  Bep.  (n.s.)  Chanc. 
301. 
Claverin^B  Ca»e,  5  Ves.  690. 
Short  V.  Taylor,  2  Eq.  Cas.  Abr.  ^22, 

pL  3. 
BankaH  v.  UtmghUm,  27  Beav.  425; 
8.  c  28  Law  J.  Rep.  (N.a)  Chanc. 
473. 
On  the  right  to  obstruct  the  new  lights  : 
Hutchituony.  Capestake,  9  CouL  B.  Bep. 
N.S.  863;  a.  c.  31  Law  J.  Bep.  (n.s.) 
C.P.  19. 
Jones  Y.  Tapling,  11  Com.  B.  Bep.  N.a 
289;  S.C  31  Law  J.  Bep.  (n.s.)  C.P. 
110,  342. 
Binekea  v.  Fash,  11  Com.  B.  Bep.  N.S. 
324;  s.  c.  31  Law  J.  Bep.  (n.s.)  C.P. 
121. 
Cooper  Y.  Hvbbueky  30  Beav.  160;  &  c. 

31  Law  J.  Bep.  (n.s.)  Chanc  123. 
Benshaw  y.  Bean,  18  Q.B.  Bep.  112; 
S.C.  21  Law  J.  Bep.  (n.s.)  Q.B.  219. 
Mr,  Baggallay  and  Mr,  De  Oex,  for  John 
Swinford  Basset. — The  intention  of  the 
defendant  not  to  permit  any  encroachment 
upon  his  rights  was  brought  fiilly  to  the 
att^itlcm  of  the  phiintifis,  both  by  the  archi- 
tects and  by  the  special  contract  stated  in 
the  agreement  continuing  theirtenancy;  they 
had  therefore  full  notice  of  what  was  in- 
tended. If  after  that  they  chose  to  carry  out 
plans  which  had  been  objected  to,  the  plain- 
ti&  could  not  complain  that  the  defendant 
elainied  to  abate  a  nuisance  which  had  been 
imposed  upon  him.  There  was  no  pretence 
for  saying  that  there  had  been  an  acqui- 
escence io  the  acts  of  the  i^buntiffs ;  they 
had  acted  on  their  own  responsibility, 
knowing  the  consequences,  and  they  could 
not  claim  immunity  from  their  encroach- 
menia.  No  terms  could  be  made  with  the 
Hsw  Sxani,  82.— Chavo. 


defmdant  upon  any  undertaking  of  the 
plaintiffs;  they  had  forfeited  all  right  to 
consideration,  and  it  might  be  doubted 
whether  their  easements  could  be  recovered 
by  their  reinstating  the  building  upon  the 
plan  of  that  which  had  been  pulled 
down. 

OarriU  ▼.  Sharp,  3  Ad.  &  K  325. 

Moore  v.  Bamon,  3  B.  (fe  C.  332. 
Mr,  SouthgcUe,  in  reply. — The  defendant 
was  bound  to  shew  that  he  gave  the  plain- 
tiffs notice  not  to  proceed  with  their  works. 
His  acts  had  induced  them  to  believe  they 
were  building  with  his  consent — Dann  v. 
Spurrier  (1).  The  defendant  also  coidd  not 
use  the  party-wall,  unless  he  paid  the  plain- 
tiffs, who  built  it,  for  the  extra  support 
which  would  be  afforded  by  it  to  his  pro- 
posed new  buildings. 

The  Masteb  op  the  Bolls. — ^The  defen- 
dant says  that  the  plaintiffs,  by  the  course 
they  have  adopted,  have  given  him  a  right 
to  raise  the  party-wall  between  their  respec- 
tive premises.  If  he  is  entitled  to  any  sueh 
right,  he  must  clearly  shew  that  he  in- 
formed the  plaintiffs  that  he  should  exercise 
it.  The  d^endant  referred  to  the  agree- 
ment of  the  4th  of  October  1861,  stipu- 
lating the  conditions  for  rebuildhig  the 
party-wall,  and  for  the  plaintiffs  not  inter- 
fering with  any  of  the  rights  of  the  defen- 
dant to  raise  the  eastern  portion  of  the 
party-Wall  between  the  lead  flats  then  exist- 
ing, and  intimated  that  they  were  introduced 
to  meet  the  case  that  has  arisen.  But  if  the 
defendant  then  contemplated  the  assertion 
of  rights  he  might  become  entitled  to  in 
consequence  of  the  alterations  the  plaintiff 
were  proposing  to  make,  the  agreement 
should  have  stated  distinctly  what  was 
meant  Upon  this,  however,  neither  the 
plaintiff  nor  his  solicitor  had  given  any 
evidence;  it  depended  upon  Mr.  Tillott's 
evidence  alone :  and  he  was  contradicted 
by  Mr.  Laws.  The  words  of  the  agree- 
ment, however,  could  not  bear  the  mean- 
ing placed  upon  them,  and  no  such  right 
as  that  now  set  up  by  the  defendant  formed 
a  part  of  the  communications  between  them. 
Mr.  Tillott's  evidence  in  this  respect  was,  at 
least,  ambiguous;  and  when  contrasted  with 
the  admitted  &ct8,  no  .  reliance  could  be 

(2)  7  Vm.  281,  285. 
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placed  upon  it  The  conclusion  therefore 
must  be,  that  no  statement  of  the  right  of 
the  defendant  to  raise  the  party-wall  was 
ever  made  in  a  manner  which  could  give 
the  plaintiffs  the  least  idea  of  the  course 
the  defendant  intended  to  pursue ;  the  facts 
were  not  consistent  with  it  The  plaintiffis 
asked  for  a  continuMice  of  their  tenancy  at 
33,  Wood  Street,  during  the  time  the  works 
were  likely  to  continue.  The  plans  of  the 
alterations  had  then  been  shewn  to  the 
defendant's  architects ;  they  specified  the  in- 
tention of  the  plaintiffs  not  only  to  alter 
the  ancient  lights,  but  also  to  add  a  story 
to  the  old  additional  building.  If  the  defen- 
dant considered  that  the  acts  of  the  plaintiffs 
would  confer  upon  him  a  new  right,  he 
ought  to  have  stated  it  before  they  had 
in  any  way  committed  themselves  to  the 
works.  Had  they  been  made  acquainted 
with  the  fact  that  they  might  be  comx>elled 
to  pull  down  aU  they  had  built,  they  pro- 
bably would  not  have  done  more  Uian 
restore  the  building  as  it  was.  What  use 
also  was  there  in  substituting  new  plans  for 
those  first  drawn,  to  limit  the  height  of  the 
plaintiffs'  new  building  so  as  not  to  inter- 
fere with  the  line  of  light,  if  the  defendant 
had  the  right  to  raise  his  building,  and 
exclude  all  light  ?  Of  what  use  also  was  the 
meeting  of  the  surveyors  on  the  ground, 
and  the  execution  of  the  work  under  in- 
spection, if  the  defendant  could  legally 
claim  a  right  to  destroy  or  render  useless 
the  entire  works  of  the  plaintiffs)  The 
right  asserted  by  the  defendant,  if  claimed, 
ought  to  have  been  expressed  on  the  agree- 
ment of  the  4th  of  October  1861 ;  if  not 
claimed  then,  the  agreement  gave  him  no 
such  right  as  he  now  claimed.  This  right, 
if  any,  must  have  existed  at  the  time ;  it 
could  not  have  been  acquired  from  the  man- 
ner in  which  the  plaintiffs  dealt  with  their 
property.  In  Dann  v.  Spurrier  Lord  Eldon 
said,  "  I  fully  subscribe  to  the  doctrine  of 
the  cases  that  have  been  cited,  that  this 
Court  will  not  permit  a  man  knowingly, 
though  but  passively,  to  encourage  another 
to  lay  out  money  under  an  erroneous  opinion 
of  title ;  and  ^e  circumstance  of  looking 
on  is,  in  many  cases,  as  strong  as  using 
terms  of  encouragement ;  a  lessor  knowing 
and  permitting  those  acts  which  the  lessee 
would  not  have  done,  and  the  other  must 
conceive  he  would  not  have  done,  but  upon 


an  expectation  that  the  lessor  would  not 
throw  an  objection  in  the  way  of  his  eajaj- 
ment"  This  applied  in  every  respect  to  the 
plaintiffs;  the  facts  came  within  the  rule 
there  laid  down.  The  plaintiffs  were  there- 
fore entitled  to  a  perpetual  injunction  to 
restrain  the  defendimt  from  doing  any  act 
to  put  the  party-wall  in  any  other  condition 
than  that  in  which  it  stood  in  the  month  of 
May  1862.  The  defendant  also  must  pay 
the  costs  of  the  suit. 


CLABK  V,  LEACH. 


ROMILLY,  M.R. 

Dec.  3,  4. 

Westbury,  L.C. 

Jan.  28,  30. 

Partnership — Expired  A  rticles  —  Con- 
tinuance —  Dissolution  —  Notice  cigreed  (m 
for  a  Term, 

If  a  partnership  entered  into  by  articles 
far  a  term  of  years  be  eontmued  tntk(nU 
special  agreement  after  the  expiration  of  the 
term,  the  new  partnership  is  a  partnership 
at  will  only,  mid  those  provisions  only  of 
the  articles  which  are  applicable  to  a  part- 
nership at  will  are  to  be  considered  as  bind- 
ing on  the  new  partnership. 

Articles  of  partner  skip  for  a  term  of 
years  contained  a  clause  authorizing  either 
partner  in  case  of  the  negligence  of  his  co- 
partner to  dissolve  the  partnership  by  notice^ 
and  thereupon  the  negligent  partner  was  to 
be  considered  as  quitting  the  business  for  the 
benefit  of  the  partner  giving  notice.  The 
term  expired  and  the  partnership  was  con- 
tinued fcithout  special  agreement  : —  Hdd, 
that  the  clause  referred  to  could  not  be  con- 
sidered as  imported  into  the  new  partner^^ 
contract. 

John  Clark  and  Robert  Leach  carried  on 
the  business  of  merchants  and  gpnetsl 
agents,  under  the  style  of  "  Leach  A  Clark," 
from  the  Ist  of  July  1839  to  the  30th  of 
June  1862.  The  artidee  of  partnership 
were  dated  the  17  th  of  July  1839,  and  pro- 
vided that  the  partnership  should  continue 
for  seven  years  firom  the  1st  of  July  then 
instant,  that  the  partners  should  bring  in 
an  equal  amount  of  capital  and  be  ^ititled 
to  the  profits  of  the  business  in  equal 
proportions;  and  among  other  things  it  was 
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plowed  tliat  if  dther  of  the  partners  fihotild 
ofigkct  or  refdse  to  attend  to  the  business 
of  the  partnership,  or  do  or  omit  divers  other 
acts  specifically  mentioned  in  contraven- 
tion of  the  articles  of  partnership,  then,  and 
in  any  of  the  said  cases,  the  other  of  the 
partners,  if  he  should  think  fit,  should  be  at 
liberty  to  dissolve  the  partnen^p  by  giving 
to  the  partner  who  should  offend  in  any  of 
the  particulars  aforesaid,  or  leaving  at  the 
place  of  business  for  him  notice  in  writing 
declaring  the  partnership  to  be  dissolved; 
and  it  was  declared  that  the  partnership 
shoold  absolutely  cease  and  determine  from 
the  time  specified  in  the  notice,  and  that 
the  partner  to  whom  the  notice  should  be 
given  should  be  considered  as  quitting  the 
business  for  the  benefit  of  the  partner  who 
should  give  the  notice.  That  in  case  of  the 
death  of  either  of  the  partners  before  the 
expiration  or  other  sooner  determination 
of  the  partnership,  then  the  surviving  part- 
ner should,  within  the  six  calendar  months 
next,  settle  the  accounts  of  the  partnership 
with  the  representative  of  the  deceased  part- 
ner; and  if  the  surviving  partner  should 
be  desirous  of  purchasing  the  share  of  the 
deceased  partner  in  the  property,  credits 
and  effects  of  the  partnership,  the  value 
thereof  should  be  ascertained  l^  arbitration, 
and  the  suryiving  partner  should  thereupon 
become  the  purchaser  of  the  share  at  such 
vahiation,  and  should  execute  a  bond  for 
payment  of  the  amount  of  the  valuation  by 
foai  instalments,  at  six,  nine,  twelve  and 
fifteen  calendar  months  next  after  the 
decease  of  the  said  partner  without  inter- 
est; and  also  a  bond  for  indemnifying  the 
estate  and  effects  of  the  deceased  partner 
against  the  debts  and  demands  due  from 
the  partnership,  on  having  a  proper  assign- 
ment executed  for  vesting  in  the  surviving 
partner  the  share  of  the  deceased  partner, 
and  enabling  such  surviving  partner  to  col- 
lect and  get  in  all  the  credits  and  effects 
due,  owing  and  belonging  to  the  partner- 
ship. But  in  case  the  surviving  partner 
should  decline  to  purchase  the  share  of 
the  deceased  partner,  then  the  effects  of  the 
partnenihip  were  to  be  converted  into  money, 
and  the  surplus,  if  any,  was  to  be  divided 
between  the  surviving  partner  and  the 
r^resentatives  of  the  deceased  partner  as 
provided  by  the  articles.  But  in  case  either 
of  the  partners  should  determine  the  part- 


nership by  notice,  the  partner  giving  the 
notice  should  have  the  like  option  of  pur- 
chasing the  share  of  the  partner  to  whom 
the  notice  should  be  given  as  is  hereby 
given  to  the  surviving  partner,  upon  the 
decease  of  either  of  the  partners,  and  upon 
the  like  terms ;  and  if  such  partner  should 
decline  to  purchase  the  share  upon  the 
terms  aforesaid,  then  the  partnership  ac- 
counts and  affairs  should  be  adjusted  and 
wound  up  in  the  manner  provided,  in  the 
event  of  the  death  of  either  of  the  partr 
ners  and  the  surviving  partner  declining 
to  purchase  the  share  of  the  deceased 
partner. 

The  partnership  expired  by  effluxion  of 
time,  but  Messrs.  Leach  «k  Clark  continued 
to  carry  on  the  business,  and  settled  the 
accounts  to  the  31st  of  December  1861. 

On  the  30th  of  June  1862,  John  Clark 
served  Hobert  Leach  with  a  notice,  which 
contained  the  following  passage :  "  In  con- 
sequence of  your  continued  neglect  to 
attend  to  the  business  of  our  partnership, 
I  hereby  give  you  notiee  that  I  declare  the 
partnership  to  be  dissolved  and  determined 
as  from  and  after  this  date." 

This  was  accompanied  by  a  letter,  in 
which,  after  expressing  regret  at  the  course 
he  had  been  forced  to  resort  to,  he  said,  ^'  In 
thus  terminating  our  business  connexion^ 
and  whilst  entitled  to  the  benefit  of  the 
business,  I  am  desirous  of  shewing  you 
every  consideration  in  accounting  to  you 
for  your  share  and  interest  in  the  business 
up  to  this  date.  By  the  articles  I  am  enti- 
tled to  take  over  and  become  the  purchaser 
of  your  share  in  the  property,  credits  and 
effects  of  the  partnership,  to  be  ascertained 
by  arbitration,  and  this  I  am  desirous  and 
prepared  to  do  in  the  mode  provided  by 
the  articles.  At  the  same  time  I  think  we 
shall  have  no  difficulty  in  dispensing  with 
arbitration  to  ascertain  the  ^ue.  I  am 
further  prepared  on  having  an  assignment 
of  the  partnership  assets  to  indemnify  you 
from  all  liabilities  of  the  partnership.  I 
would  suggest,  in  order  to  carry  out  an 
amicable  adjustment  of  matters,  you  should 
depute  some  friend  to  meet  me  upon  the 
subject  and  thus  relieve  me  from  the  neces- 
sity of  availing  mjrself  of  the  powers  givei^ 
me  by  the  articles." 

Mr.  Leach,  after  consulting  his  solicitor., 
disputed  the  rij;ht  of  the  plaintiff  to  giv^ 
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the  notice  of  diasolution ;  he  was,  however, 
willing  to  acquiesce  in  an  immediate  disso- 
lution on  the  terms  usual  in  cases  of  a  part- 
nership at  will,  the  assets  being  realized 
and  divided  between  the  parties. 

On  the  4th  of  August  1862,  R  Leach 
opened  a  counting-house  at  95,  Bishopsgate 
Street,  and  issued  cards  and  circulars  soli- 
citing business  under  the  style  of  Leach  & 
Co.,  late  Leach  &  Clark. 

Mr.  Clark,  while  he  admitted  the  right 
of  Mr.  Leach  to  carry  on  business  on  his 
own  account,  objected  to  his  using  the 
name  of  the  late  firm,  on  the  ground  that 
under  the  articles  the  whole  business  of  the 
late  firm  was  exclusively  his  own.  Under 
these  circumstances  Mr.  Clark  refused  to 
wind  up  the  affairs  of  the  partnership,  and 
he  filed  this  biU,  alleging  that  the  defen- 
dant had  admitted  the  validity  of  the  notice 
of  dissolution  and  that  he  had  uncondi- 
tionally accepted  the  terms  of  liquidation 
offered ;  and  he  insisted  that  the  defendant 
had  quitted  the  partnership  business  for 
his  benefit,  and  that  he  the  plaintiff  had 
become  entitled  to  the  benefit  of  the  business 
and  connexions  of  the  firm  of  Leach  &  Clark, 
and  that  the  defendant's  setting  up  business 
was  in  contravention  of  the  terms  upon 
which  the  partnership  had  been  dissolved. 
The  bill  prayed  that  the  partnership  might 
be  declared  dissolved  firam  the  30th  of 
June  1862,  and  the  affairs  wound  up. 
It  also  prayed  for  the  appointment  of  a 
receiver,  and  that  the  defendant  might 
be  restrained  from  resuming  or  carrying 
on  the  business  of  a  merchant  and  general 
agent,  either  alone  or  in  partnership  with 
any  other  persons  under  the  style  of  Leach 
&  Clark,  and  from  the  further  use  of  the 
name  of  the  late  firm  on  the  circulars  which 
had  been  issued  holding  out  that  he  was 
continuing  in  succession  the  business  of 
the  firm  of  Leach  &  Clark.  It  also  prayed 
that  he  might  be  restrained  from  soliciting 
the  custom  of  any  parties  customers  of  the 
late  firm.  It  also  prayed  that  the  damages 
sustained  by  the  plaintiff  might  be  ascer- 
tained and  made  good. 

Mr,  Selwyn  and  Mr.  Druce,  for  the  plain- 
tiff, insisted  that  a  continuing  partner- 
ship was  bound  by  the  articles  to  which 
the  parties  had  originally  assented,  that 
the  default  of  the  defendant  justified  the 
plaintiff  in  dissolving  the  partnership,  and 


that  in  effect  the  defendant  had  quitted 
the  business  in  ficivour  of  the  j^aintiil^ 
that  he  had  no  right  to  use  the  name  of 
the  late  firm,  and  that  Ids  resuming  and 
soliciting  business  from  its  connexions  was 
in  contravention  of  the  agreement  between 
them.  They  cited  Burrotoa  v.  Foster^  before 
the  Lords  Justices,  the  8th  of  May  1862, 
an  unreported  case. 

Mr,  Baggcdlay  and  Mr.  Knox  Wigram^ 
for  the  defendant,  contended  that  all  the 
special  provisions  in  the  articles  in  the  part- 
nership deed  had  no  application  beyond  the 
term  of  the  partnership;  if  they  were  in- 
tended to  have  any  especial  control  over  the 
subsequent  dealings  of  the  parties,  it  was 
essentially  necessary  that  they  should  be 
renewed.  Sleeping  restrictions  could  never 
be  made  available  by  one  party  to  gain 
advantage  over  another.  Before  giving  the 
notice,  the  plaintiff  ought  to  have  re^ed 
his  assent  to  the  absence  of  the  defendant 
from  business,  and  not  to  have  waited  till 
it  was  convenient  to  give  a  notice.  The 
plaintiff  certainly  had  full  right  to  diteolve 
the  partnership,  but  only  upon  the  same 
terms  as  a  partnership  at  will,  and  he  cer- 
tainly could  not  claim  the  benefit  of  a 
forfeiture  or  prevent  the  defendant  from 
carrying  on  the  business  or  describing  him- 
self as  a  member  of  the  late  firm  of  Leach 
&  Clark. 

Hawkins  v.  Parsons,  31  Law  J.  Rep. 

(n.8.)  Chanc.  479. 
Parsons  v.  Haytoard,  31  Law  J.  Rep. 

(n.8.)  Chanc.  666. 
Chvrtonv.  Douglas,  Johns.    174;  s.c. 
28  Law  J.  Rep.  (n.s.)  Chanc.  841. 

Mr.  Selwyn,  in  reply. 

The  Masteb  of  thb  Rolls. — ^My  im- 
pression is  that  no  injunction  can  be  granted, 
and  that  upon  the  construction  of  the 
articles  this  clause  was  only  to  continue  in 
force  and  be  available  during  the  partner- 
ship term.  When,  after  the  expiration  of 
the  term,  the  partnership  was  carried  on  at 
will  upon  an  assumption  that  the  articles 
were  in  force,  this  form  and  mode  of 
enabling  one  partner  to  give  notice  to  the 
other,  and  the  consequences  upon  it,  were 
no  longer  applicable  to  the  altered  state  oi 
circumstances.  I  do  not  mean  to  bind 
myself  by  these  observations.  I  will,  there- 
fore, state  my  conclusion  to-morrow. 
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The  Master  op  ths  Bolls. — ^Afterthe  ex- 
pi»tion  of  the  term  fixed  for  the  oontiniiance  * 
of  the  partnership,  the  articles  and  all  the 
proviBions  continaed  to  bind  the  parties  car- 
rying on  the  business,  but  so  £ur  only  as  they 
were  appHcable  to  the  altered  circumstances. 
How  fiur  then  were  the  provisions  applicable 
to  the  new  state  of  things?  There  was  a 
proviso  respecting  notice  to  dissolve.  In 
certain  events  one  partner  might  give  a 
notice  to  dissolve  the  partnersliip  during 
the  seven  years  they  continued  to  be  part- 
ners, but  after  that  no  new  term  of  seven 
years  could  arise ;  that  clause,  therefore,  was 
not  i^plicable  to  the  new  state  of  things. 
There  is  much,  however,  to  which  the  pro- 
visions in  the  articles  do  apply,  such  as  the 
division  of  profits,  the  bearing  the  loss,  the 
drawing  out  money,  the  manner  in  which 
the  bodu  are  to  be  kept  and  the  accounts 
settled,  these  apply  to  a  partnership  after 
it  becomes  a  partnership  at  wilL  Is  then 
the  power  of  giving  notice  applicable  to  the 
psrtnership  carried  on  after  ihe  expiration 
of  the  termf  It  is  one  of  the  incidents  of 
a  partnership  at  will  that  any  partner  may 
give  notice  to  dissolve ;  no  provision  for  that 
purpose  is  necessary;  and  had  the  articles 
contained  a  provision  that  six  months'  notice 
should  be  necessary  to  dissolve  a  partner- 
ship after  it  became  a  partnership  at  will, 
it  would  have  been  inconsistent  with  the 
incidents  of  such  a  partnership,  and  inap- 
plicable to  the  then  present  state  of  things. 
By  the  articles  the  two  parties  were  bound 
tc^gether  for  seven  years :  one  might  neglect 
the  business  from  the  very  beginning;  in 
that  case  it  was  intended  that  the  active 
partner  should  have  power  to  give  the 
negligent  partner  notice  to  dissolve  the 
partnership,  and  claim  a  right  to  carry  on 
the  business  for  his  own  benefit  during 
the  remainder  of  the  term.  A  partnership  at 
win  could  not  exist  with  such  a  clause,  since 
either  party  would  be  at  liberty  to  terminate 
the  partnership  immediately  upon  notice. 
Tliere  is  also  this  inconsistency  in  the 
argmn^it,  that  if  the  negligent  partner 
gives  notice,  the  partnership  is  to  be  wound 
np  in  the  ordinary  way ;  but  if  the  notice 
is  pven  by  the  active  partner,  the  partner- 
ship is  to  be  wound  up  in  accordance  with 
this  penal  provision.  It  is  scarcely  possible 
that  this  could  have  been  the  intention  of 
the  parties.     The  result  might  have  been 


that  one  partner  might  have  been  extreme^ 
active  during  the  first  six  years  of  the  part- 
nership, and  that  he  ceased  to  attend  after 
that  time,  and  that  he  expressed  Ids  inten- 
tion not  to  do  so  any  longer,  could  the  other 
partner  two  or  three  months  previous  to  the 
expiration  of  the  term  of  Uie  partnership 
have  given  notice  to  the  n^ligent  partner 
so  as  to  secure  a  cession  of  the  whole  busi- 
ness for  an  indefinite  period  of  time?  It 
is  clear  that  the  articles  related  oidy  to  the 
seven  years;  and  it  is  impossible  to  suppose 
an  intention  that  upon  a  fiulure  of  duty  by 
one  partner  towards  the  termination  of  the 
seven  years,  that  the  other  partner  should 
by  giving  a  notice  to  him  obtain  the  benefit 
of  the  business,  not  for  the  remainder  of 
the  term  merely,  but  for  so  long  as  he 
should  live,  or  desire  to  carry  it  on.  That 
is  not  the  proper  construction  of  the  articles; 
the  proviso  as  to  notice  is  not  applicable  to 
a  partnership  at  will,  and  it  applies  oidy  to 
a  case  in  which  a  partner  has  bound  himself 
to  continue  a  business  for  a  term  which  he 
has  no  means  to  get  rid  o^  if  his  co-partner 
neglects  the  business,  unless  a  compulsory 
power  is  given  to  him  for  that  purpose. 

The  question  is  apparently  new.  I  can 
find  no  similar  cases.  Burrows  v.  Potter 
does  not  affect  this  question  :  in  that  case 
a  firm  had  been  wound  up,  and  the  busi- 
ness and  all  benefit  to  arise  firom  it  had 
been  exclusively  sold  to  strangers  for  a 
valuable  consideration ;  after  the  sale  the 
members  of  the  original  firm  attempted  to 
derogate  from  their  own  sale,  they  set  up 
the  same  business,  and  by  letters,  cards 
and  circulars  were  endeavouring  to  take 
away  the  customers  from  the  firm  that 
had  purchased  the  business.  The  decision  in 
that  case  explains  the  meaning  of  the  word 
"  benefit''  to  be,  that  if  partners  give  up  a 
business  for  the  benefit  of  another,  they 
will  be  restrained  by  the  Court  from  send- 
ing any  circular  or  letter  to  the  former 
correspondents  and  connexions  of  the  firm 
soliciting  their  business  or  endeavouring 
to  obtain  its  continuance  for  themselves,  or 
from  seeking  to  divert  the  former  corre- 
spondents and  connexions  of  the  firm  from 
the  parties  to  whom  the  business  had  been 
given  up,  or  doing  anything  directly  or 
indirectly  which  might  prevent  them  from 
carrying  on  the  business.  I  adopt  this 
definition  of  the  word  "  benefit,''  but  can 
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this  defendant  be  considered  as  quitting  for 
the  benefit  of  the  plaintiff  within  the  mean- 
ing of  the  articles  ?  Had  the  circumstances 
there  provided  for  strictly  arisen,  the  case 
of  Burrows  v.  Foster  would  have  been 
beneficial  to  him,  but  that  case  does  not 
shew  that  this  notice  which  related  to  a 
partnership  for  years  has  any  relation  to 
a  partner^p  continued  at  will  after  the 
expiration  of  the  term.  It  also  leaves 
imtouched  the  question  for  what  time  the 
benefit  to  be  given  to  the  active  partner 
is  to  be  continued  against  the  negligent 
partner.  If  the  notice  had  been  given 
shortly  after  the  commencement  of  the 
partnership,  it  would,  no  doubt,  extend 
through  the  term  over  which  the  partner- 
ship was  to  run :  but  why  is  it  to  go  beyond 
that?  The  negligent  partner  may  say,  I 
never  intended  to  continue  the  partnership 
for  more  than  seven  years ;  after  that  time 
I  contemphited  carrying  on  the  business 
alone.  I^  then,  the  benefit  can  only  con- 
tinue during  the  term  of  the  partnership, 
it  follows  as  regards  a  partnerehip  at  will 
that  it  may  be  terminated  at  any  moment 
by  a  notice  to  dissolve.  As,  therefore,  the 
proviso  respecting  notice  had  no  reference 
to  a  partnership  at  will;  and  as  a  partner- 
ship at  will  must,  as  regards  notice,  be 
governed  by  its  own  particular  rules,  which 
are  incidental  to  it;  and  as  this  proviso 
could  give  no  benefit  beyond  the  then  term 
of  the  partnership,  I  think  that  the  plain- 
tiff's claim  to  the  sole  benefit  of  the  busi- 
ness does  not  arise  from  his  having  given 
this  notice  of  dissolution.  It  is  unnecessary, 
therefore,  to  consider  whether  the  plaintiff 
was  entitled  to  a  cession  of  the  business 
for  an  indefinite  time.  Unless,  therefore, 
the  parties  can  agree,  I  must  make  the 
ordinary  decree  to  wind  up  the  business 
as  on  a  dissolution  of  partnership  at  wilL 
The  plaintiff  must  pay  the  costs  up  to  and 
including  the  motion  for  an  injunction, 
which  had  been  turned  into  a  motion  for 
a  decree,  but  not  further :  it  was  his  claim 
that  gave  rise  to  the  suit  The  subsequent 
costs  must  be  paid  in  the  usual  way. 

The  plaintiff  appealed  from  this  decision. 
Mr.  tSeUffpn  and  Mr,  Drucej  for  the  ap- 
pellant cited — 

Parsons  v.  Hayward^  31  Law  J.  Rep. 
(n.s.)  Chanc.  666. 


Booth  V.  ParJeSy  1  MolL  465. 
Feaiherstonhaugh  v.  Fenunck,  17  Vefc 

298. 
King  v.  Chuck,  17  Beav.  325. 
Essex  V.  Essex,  20  Ibid.  442. 
Churton  v.  Douglas,  Johns.   174,   191; 

S.C  28  Law  J.  Rep.  (n.8.)  Chanc  841. 
Burrows  v.   Foster,   before  the    Lords 

Justices,  May  8,  1862,  unreported. 
Mr,  Bagyailay  and  if  r.  W.  Knox  Wigram, 
for  the  respondent,  cited — 

Austen  v.  Boys,  2  De  Gex  &  J.   626; 

s.  c.  27  Law  J.  Rep.  (n.s.)  Chanc  714. 
Wedderbum  v.  Wedderburn,  22  Beav. 

84 ;  8.  c  25  Law  J.  Rep.  (n.s.)  Chanc 

710. 
Mr,  Druce  replied. 

The  Lord  Changbllob. — This  question 
is  of  some  importance  on  the  genenJ  point, 
how  fur  a  certain  and  particular  provision 
in  a  contract  of  partnership  can  be  assumed 
to  be  applicable  to  a  new  partnership  when 
the  term  of  the  original  partoership  has  ex- 
pired and  the  partners  continue  the  business 
without  entering  into  fresh  articles.     The 
plaintiff  and  the  defendant  became  partners 
in  1839  ;  they  entered  into  a  partnership  for 
seven  years,  and  it  was  considered  desirable 
to  have  certain  provisions  in  the  partnership 
articles  for  the  purpose  of  insuring  a  great 
amount  of  attention  to  business  by  both 
partners.     They  were  probably  aware  that 
being  bound  together  for  a  term  of  years,  if 
either  partner  had  reason  to  complain  of 
want  of  attention  on  the  part  of  the  other, 
he  must  seek  his  remedy  in  a  Court  of 
Equity,   and  they  thought  it  convenient 
to  insert  a  provision  which  should  obviate 
the  necessity  of  coming  here  for  a   dis- 
solution.    Accordingly,  this  provision  was 
inserted  in  the  articles,  "that  if^  contrary 
to  the  several  agreements  hereinbefore  con- 
tained, either  of  the   said  partners   shall 
neglect  or  refuse  to  attend  the  business  of 
the  said  partnership,  <l^c,  then,  and  in  any 
of  the  said  cases,  the  other  of  the  said  part- 
ners, if  he  shall  think  fit,  shall  be  at  liberty 
to  dissolve  the  said  partnership  by  giving 
to  the  partner  who  shall  offend  in  any  of  the 
particulars  aforesaid,  or  leaving  in  the  pre- 
mises where  the  said  partnership  business  shall 
be  carried  on  a  notice  in  writing  declaring 
the  said  partnership  to  be  dissolved  and 
determined.  ....  And  the  said  partner 
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to  whom  the  said  notice  shall  be  given  shall 
be  considered  as  quitting  the  said  business 
for  the  benefit  of  the  partner  who  shall  give 
the  said  notice."  The  original  term  came 
to  an  end  in  1846,  and  these  gentlemen, 
having  mutual  confidence  in  each  other, 
determined  to  allow  the  partnership  to  con- 
tinue without  renewing  the  articles.  The 
question  is,  what  in  t^t  case  is  the  pro- 
sumption  of  law?  Ordinarily  a  contract 
constituted  by  a  written  agreement  must  be 
considered  as  having  come  to  an  end  at  the 
expiration  of  the  period  for  which  it  was 
entered  into.  The  contract  of  partnership 
is  differ^t  during  the  term  from  that  which 
arises  by  the  mutual  consent  of  the  parties 
after  the  expiration  of  the  term :  the  one  is 
to  hut  for  a  certain  term  and  the  other 
only  as  long  as  they  both  shall  choose. 

Now,  am  I  justified  in  assuming  that  all 
tiie  articles  and  conditions  in  the  original 
deed  of  partnership  for  a  term  are  at  once 
tnuisferred  by  law  to  this  new  contract, 
which  has  no  particular  period  for  its  dura- 
tionl  That  would  be  a  very  strange  and 
extravagant  assumption,  and  one  that  is  not 
warranted  by  any  authority.  All  that  has 
bera  said  on  the  subject  is  that  you  assume 
the  partnership  to  continue  on  the  same 
general  footing  as  before ;  but  if  the  deed 
contains  provisions  giving  to  one  of  the 
partners  an  extraordinary  power,  not  only 
of  ending  the  partnership  but  of  gaining 
a  benefit  by  so  ending  it,  I  think  I  should 
be  taking  up  a  position  which  is  not  forti- 
fied by  any  authority  if  I  held  that  such  a 
sgecisi  provision  was  transferred  to  the  new 
contract,  which  in  point  of  duration  was  a 
different  contract.  Another  reason  for  hold- 
ing that  this  particular  provision  is  gone 
after  the  expiration  of  the  term  is,  that  the 
new  contract  being  for  no  specified  time,  but 
determinable  at  the  will  of  either  party,  the 
power  to  detennine  the  partnership  is  not 
wanted,  and  a  power  which  is  applicable  to 
a  contract  for  a  term  cannot  be  presumed  to 
be  annexed  to  a  contract  which  is  not  for  a 
term.  Again,  it  is  a  general  rule  that  express 
penal  clauses  can  only  be  imported  into  a 
contact  so  far  as  they  have  been  the  subject 
of  a  clear  unmistakeable  stipulation,  and 
I  cannot  take  this  particular  clause,  which  I 
eonsider  to  have  been  pertinent  to  the  ori- 
ginal contract,  as  being  repeated  and  renewed 
by  the  partiea  sad  fonning  part  of  the  terms 


of  the  new  partnership.  That  being  so,  it 
is  unnecessary  to  advert  to  the  other  points 
in  the  case.  It  was  urged  by  Mr.  Druce, 
with  great  ability,  that  it  was  for  the  benefit 
of  the  parties  that  this  stipulation  should 
be  considered  as  transferred  to  the  new  con- 
tract, and  it  must  therefore  be  considered  a 
proper  accompaniment  of  the  agreement; 
but  such  a  clause  is  not  ordinarily  found  in 
contracts  of  partnership,  and  I  cannot  on 
that  ground  say  that  it  ought  to  be  imported. 
A  clause  which  may  be  very  necessary  when 
the  parties  first  commence  their  business 
relations,  may  be  considered  to  be  no  longer 
necessary  when  they  have  acquired  such 
confidence  in  one  another  that  the  written 
contract  is  not  renewed.  I  think,  therefore, 
that  the  Master  of  the  RoUs  has  arrived  at 
a  just  conclusion.  I  difier  from  him  where 
he  says  that  if  the  articles  had  contained  a 
provision  that  six  months'  notice  should  be 
necessary  to  dissolve  a  partnership  after  it 
had  become  a  partnership  at  will,  it  would 
be  inconsistent  with  the  incidents  of  such 
a  partnership.  That  however  is  merely  an 
obiter  dictum,  and  the  decision  must  be 
afi&rmed,  and  the  appeal  dismissed  with 
costs. 
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DomiciL 


A  mere  change  of  residence  is  not  sufficient 
to  constitute  a  change  of  domicily  although 
it  may  be  tolerably  certain  that  the  new  resi- 
dence vfill  be  continued  for  life.  There  must 
be  an  intention  to  cltaiige  t/ie  domicil. 

This  was  an  appeal  from  a  decree  and 
order  made  by  Vice  Chancellor  Kindersley; 
and  the  questions  on  the  appeal  related  to 
the  succession  to  the  personal  estate  of  Dr. 
Peter  Cochrane,  who  was  a  native  of  Scot- 
land, but  was  for  nearly  forty  years  on  the 
Bengal  medical  establishment  of  the  East 
India  Company,  and  amassed  a  very  large 
fortune.  The  appeal  was  brought  on  sevend 
points ;  but  only  one  of  them  is  important 
to  be  reported,  viz.,  the  question  of  the 
domicil  of  Dr.  Cochrane  at  the  time  of  his 
death,  which  the  appellanta  contended  was 
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French,  the  Vice  Chancellor  having  decided 
that  it  was  Scotch. — [The  judgment  of  the 
Vice  Chancellor  will  be  found  reported  in 
4  Drew.  366,  and  28  Law  J.  Rep.  (N.s.) 
Chanc.  361.] 

Dr.  Peter  Cochrane  was  the  youngest 
son  of  John  Cochrane,  of  Clippens,  in  the 
parish  of  Kilbarchan,  in  the  county  of  Ren- 
frew, in  Scotland,  and  was  bom  in  the  then 
Clippens  House,  on  the  12th  of  September 
1755.  Having  been  apprenticed  to  a  sur- 
geon at  Kilbarchan,  he  went  to  the  East 
Indies,  where  he  lived  for  forty-three  years 
as  medical  officer  in  the  service  of  the  East 
India  Company,  having  risen  from  the  rank 
of  afisistant-surgeon  to  that  of  President  of 
the  Medical  Board  of  Calcutta.  In  the  year 
1808,  he  married  Miss  Fearon,  at  Cawnpore, 
in  the  East  Indies,  and  by  her  had  two  sons, 
Peter,  bom  in  1810,  and  John,  bom  in 
1813.  He  left  India  in  1818,  and  early  in 
the  year  1819,  arrived  with  his  wife  imd  two 
sons  in  Europe,  and  shortly  afterwards  pro- 
ceeded to  Scotland. 

In  the  year  1789,  he  had  become  pos- 
sessed, by  purchase  from  the  tmstees  of 
his  father's  creditors,  of  the  family  estate 
at  Clippens,  consisting  of  about  sixty 
Scotch  acres  of  land,  which  continued 
to  be  occupied  by  his  father  and  mother 
during  their  lives,  and  after  their  deaths 
by  his  sister  and  her  husband.  The  sister 
had  determined  to  quit  the  old  house  on 
the  estate  at  Clippens  in  consequence  of 
its  dilapidated  state;  but  Dr.  Cochrane  pre- 
vailed on  her  to  continue  to  reside  on  the 
estate  by  an  offer  to  build  thereon  a  new 
mansion-house  and  offices  at  his  expense 
for  their  residence,  which  was  accordingly 
done,  without  however  the  old  house  being 
destroyed,  and  the  sister  took  possession  of 
the  new  mansion-house  when  completed  in 
the  year  1815,  and  continued  to  reside  there 
imtU  her  deatib,  which  happened  in  the  year 
1821.  Dr.  Cochrane  in  his  letters  to  her 
frequently  shewed  his  attachment  to  the 
property  and  expressed  his  anxiety  to  return 
to  it  The  summer  of  the  year  1819  was 
spent  by  him  in  a  tour  through  the  north 
of  Scotland,  and  he  passed  the  winter  at 
Edinburgh;  in  the  foUowing  spring  (1820) 
he  furnished  the  mansion-house  at  Clippens, 
and  in  the  month  of  June  took  up  his  resi- 
dence there  with  his  family.  While  at 
Clippens  he  maintained  a  large  establiflhr 


ment,  and  he  also  made  great  improvementa 
in  the  estate,  and  converted  some  of  the 
land  into  a  garden  to  enlarge  the  former 
one,  and  made  pleasure-walks  through  the 
woods  and  levelled  the  lawn  in  front  of  the 
mansion.  He  also  kept  up  an  intercourse 
with  the  neighbouring  fiumlies,  with  whom 
he  was  on  visiting  terms.  This  continued 
up  to  the  month  of  May  1825,  when  he  left 
Clippens,  with  his  wife  and  two  sons,  for 
the  Continent.  The  reason  given  by  him 
for  leaving  Clippens  was,  that  he  desired  to 
place  his  two  boys  at  school  at  Berne,  in 
Switzerland,  for  tiieir  education,  and  that 
Mrs.  Cochrane,  their  mother,  was  anxious  to 
be  near  to  them  at  first  In  addition  to  which 
it  appeared  that  the  climate  did  not  suit 
his  health,  and  he  had  also  been  subjected 
to  much  annoyance  through  the  misconduct 
of  his  wife,  and  the  neighbours  had  ceased 
to  visit  Clippens.  When  he  left  Clippens, 
he  broke  up  his  establishment  there  and 
dismissed  all  his  servants  with  the  exception 
of  George  Crow,  his  gardener,  and  John 
Macdonadd,  the  coachman,  who  respectively 
continued  in  his  employ,  the  one  to  keep  up 
the  garden  and  pleasure  grounds,  and  the 
other  to  look  after  the  horses  and  young 
stock,  and  the  dogs,  poultry,  pigeons  and 
rabbits,  of  which  tiiere  was  a  considerable 
number.  The  cows  and  carriage-horses 
were  disposed  of  previous  to  his  leavings 
and  the  whole  of  the  furniture,  with  the 
exception  of  that  belonging  to  one  bedroom, 
whidi  was  left  for  imme(Uate  use,  was  by 
his  order  packed  up  and  left  on  the  premises. 
The  plate  was  also  packed  in  chests  and 
taken  to  the  Union  Bank  of  Paisley  for  safe 
custody.  Mrs.  Crow  and  her  daughter  were 
left  in  charge  to  air  the  house,  to  keep  fires 
in  the  rooms,  and  generally  to  protect  the 
furniture.  The  instmctions  given  by  Dr. 
Cochrane  to  George  Crow  were  to  keep  the 
garden  in  the  same  state  of  culture  as  it 
then  was,  and  to  proceed  with  the  improve- 
ments which  had  been  commenced  in  it. 
He  spoke  to  Geoi^  Crow  from  time  to 
time  of  his  intention  to  leave  Clippens, 
before  he  actually  did  so.  The  purport  and 
effect  of  what  he  said  was  that  he  might  be 
absent  for  three  or  four  years.  Heexj^Msed 
himself  much  attached  to  Clippens,  and 
every  object  seemed  full  of  interest  as 
having  been  the  residence  of  his  anoestOTs, 
and  he  would  not  allow  the  old  house  in 


Digitized  by 


Google 


roL.32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


297 


wldeh  he  was  bom  to  be  taken  down,  al- 
though many  of  the  neighbouring  gentry 
txied  to  persuade  him  to  do  so  in  conse- 
quence of  its  being  an  eyesore  to  the  new 
mansion ;  he  was  also  continually  on  the 
look-out  for  the  purchase  of  adjoining  pro- 
perty for  the  purpose  of  adding  it  to  Ms 
estate.  He  went  from  Clippens  to  London, 
where  he  remained  about  three  months;  he 
then  went  to  Paris,  and  arrived  there  on  the 
31st  of  August  1825,  and  stayed  there  until 
the  23rd  of  September  following,  when  he 
left,  and  on  the  30th  of  that  month  arrived 
at  Berne,  in  Switzerknd,  taking  up  his 
abode  at  the  Hdtel  de  Faucon.  Chi  his 
airival  at  Berne  he  placed  his  two  sons, 
Peter  and  John,  at  the  institution  at  Hofwy^ 
about  six  miles  from  Berne,  under  tiie 
maDsgement  and  direction  of  Monsieur  de 
Fdknbei]g.  In  the  month  of  April  1826, 
he  removed  his  two  sons  from  Hofwyl,  and 
on  the  17th  of  May  1826,  returned  to  Paris. 
Daring  his  stay  at  Berne  he  retained  his 
apartments  in  Uie  Hdtel  Faucon,  and  never 
Idi  Berne,  except  for  a  day  or  two  when 
he  went  on  an  excursion.  From  the  time 
of  his  arrival  in  Paris,  on  the  17th  of  May 
1826,  down  to  the  month  of  July  1829, 
lie  resided  continually  there,  excepting  only 
that  in  the  autumn  of  1827  he  spent  about 
three  montiis  at  Dieppe.  At  Paris  he  lived 
in  furnished  apartments  in  the  Boulevard 
des  Capucines,  No.  11,  and  placed  his  two 
sons  at  school  in  the  neighbourhood,  Choisi 
le  Roi,  St -Germain  and  Passy.  In  the 
numth  of  July  1829,  he  left  Paris  on  a  visit 
to  Scotland,  spending  a  few  days  in  London 
on  his  wsy.  He  took  up  his  residence  with 
his  £unily  at  the  Oeorge  Hotel,  Glasgow, 
and  paid  frequent  visits  with  them  to  Clip- 
pens.  On  those  occasions  he  looked  over 
the  house  and  premises,  and  showed  great 
interest  in  the  horses  and  live  stock,  also  in 
the  growth  of  the  young  plantations  and 
the  general  state  of  the  hwds,  and  appeared 
veiy  anxious  to  purchase  more  land  adjoin- 
ing, and  mentioned  his  intention  of  returning 
to  the  Continent  to  George  Crow,  who  ex- 
pressed great  regret  that  he  did  not  come 
and  reside  at  CHppens,  to  which  he  replied 
that  he  could  not  come  to  settle  there  just 
then,  but  that  it  would  not  be  long  before 
he  would  do  so.  It  might  be  a  year  and  a 
half  after  this  conversation,  on  or  about  the 
20th  of  September  1829,  he  left  Glasgow 
Htw  Sums,  82^— Cbaho. 


for  Edinburgh;  and  whilst  there  instructed 
Ms  solicitor  to  prepare  his  will,  which  was 
accordingly  done;  and  having  proceeded  to 
London,  the  will  was  finally  settled  by  him 
there,  and  executed  in  duplicate  on  the  30th 
of  October  1 829.     On  the  6th  of  November 

1829,  he,  with  his  wife  and  two  sons,  re- 
turned to  Paris,  and  resumed  possession  of 
the  apartments  in  the  Boulevard  des  Capu- 
cines, No.  11.  Early  in  the  following  year 
he  removed  to  large  unfurnished  apartments 
in  the  Place  Venddme,  which  he  furnished 
partly  with  furniture  removed  from  Clippens, 
and  partly  with  other  expensive  frimiture 
which  he  purchased,  and  he  had  there  a  large 
establishment  of  servants,  carriages  and 
horses,  and  had  laid  down  a  large  quantity 
of  wine.  He  placed  his  eldest  son  Peter 
under  the  care  of  Mr.  Baber,  his  brother-in- 
law,  in  England,  intending  to  educate  him 
for  the  army.  At  the  latter  end  of  the  year 

1830,  Ids  son  Peter  married  after  he  had 
returned  to  Paris,  and  was  again  placed, 
together  with  his  brother,  under  the  care  of 
the  Abb6  Langan,  at  Passy,  in  France.  On 
the  18th  of  June  1831,  Dr.  Codirane  being 
then  in  ill  health,  commenced  a  journey  to 
England,  accompanied  by  Ms  two  sons  and 
a  physician,  leaving  Ms  establishment  at 
the  Place  Vend6me.  They  reached  Beauvais 
that  day,  and  in  the  evening  he  died.  It 
was  said  that  the  object  of  tMs  journey  was 
to  make  an  alteration  in  his  wilL  From 
the  time  when  he  left  Clippens  in  the  year 
1825,  down  to  the  month  of  May  1831,  he 
kept  up  a  frequent  and  confidential  corre* 
spondence  with  George  Crow,  in  wMch  he 
from  time  to  time  detailed  the  movements 
of  himself  and  family  in  their  mode  of 
living,  and  gave  directions  for  the  manage- 
ment of  his  estate  at  Clippens. 

The  evidence  in  the  case  was  of  the  most 
voluminous  description. 

Mr,  BoU,  Mr.  OloMe  and  Mr,  Welfard^ 
for  the  appellants,  contended  that  Dr.  Coch- 
rane  was  at  the  time  of  his  death  domiciled 
in  France.  The  residence  in  Scotland  was 
merely  experimental  The  permanency  of 
the  residence  and  not  the  motive  was  to  be 
regarded,  for  the  purpose  of  ascertaining  the 
domicil.  They  entered  into  a  minute  exa- 
mination of  the  evidence,  for  the  purpose 
of  shewing  that  there  was  no  intention  on 
the  part  of  Dr.  Cochrane  to  return  to  Scot^ 
land  from  France.  Upon  the  definition  of 
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domicil  they  commented  on  and  contrasted 
Vattel's,  Voet*8  and  Story's  definitions  re- 
ferred to  by  Vice  Chancellor  Kindersley  in 
his  judgment,  and  on  his  definition,  and 
cited — 

Johnstone  v.  Beattie,  10  CL  <fe  F.  42. 

Munro  v.  MunrOy  7  Ibid.  842. 

Forbes  v.  Forbes,  Kay,  341 ;  &  c.  23  Law 

J.  Rep.  (n.8.)  Chanc.  724. 
Whicker  v.  Hume,  7  H.L.  Gas.  124 ;  a  c 

28  Law  J.  Rep.  (n.s.)  Chanc  396. 
Aihnan  v.  Aikman,  3  Macq.  854. 
Anderson  v.  LaneuvilU,  9  Moo.  P.C.C. 

325,  334. 
Bremer  v.   Freeman,  10   Moo.  P.C.C. 

306. 
Outer  and  (/Daniel,  1  Binney's  Penn- 
sylvania Reports,  349,  note. 
Cole  on  Domunl,  36,  37,  106,  107,  111. 
The  Solicitor  General,  Mr,  Anderson,  Mr. 
K  F.  Smith,  Mr,  Morris,  Mr,  W,  Pearson, 
Mr.  Jackson  and  Mr,  Lord,  for  the  several 
respondents,  were  not  called  upon. 

Lord  Cranwoeth,  upon  the  question  of 
domicil,  said — Dr.  Cochrane  was  a  Scotch- 
man, and  his  domicil  of  origin  was  Scotch ; 
he  went  to  India,  and  there  acquired  what, 
on  the  authorities,  must  be  admitted  to  be 
an  Anglo-Indian  domicil,  (though  he  could 
never  clearly  see  why  it  should  not  be  a 
Scoto-Indian  domicil,)  and  had  Dr.  Coch- 
rane died  in  India,  his  property  would  have 
been  administered  according  to  the  law  of 
England.  He  returned,  and  became  to  all 
intents  and  purposes  a  domiciled,  or  rather 
a  re-domiciled,  Scotchman;  he  afterwards 
went  abroad,  partly  for  the  sake  of  the 
education  of  his  children,  partly  on  account 
of  his  own  health,  and  partly  because  he 
was  subject  to  much  annoyance  in  Scotland 
through  the  conduct  of  his  wife ;  after  a 
little  time,  he  took  up  his  abode  in  Paris,* 
at  first  in  fdmished  lodgings,  but  afterwards 
in  lodgings  which  he  furnished,  and  if  any  one 
were  pleased  to  say  so,  he  meant  to  live  there 
always.  But  that  did  not  change  the  domi- 
cil In  order  to  acquire  a  new  domicil  (he 
would  use  an  expression  which  he  believed 
he  formerly  used  himself  in  Whicker  v. 
Hume,  but  which  he  would  not  shrink 
from  using  again,  as  he  thought  it  a  correct 
statement  of  the  law),  a  man  must  intend 
quatenus  in  illo  exuere  patriam.  It  was 
not  enough  that  a  man  merely  meant  to 


take  another  hoose  and  go  to  some  other 
place,  and  that  on  account  of  his  health,  or 
for  some  other  reason,  he  thought  it  toler- 
ably certain  that  he  had  better  remain  there 
all  the  days  of  his  life.  A  man  did  not 
lose  his  domicil  of  origin,  or  his  resumed 
domicil,  merely  because  he  went  to  some 
other  place  that  suited  his  health  better, 
unless  he  meant  either  on  account  of  his 
health,  or  from  some  other  motive,  to  cease 
to  be  a  Scotchman,  and  become  an  En^ish- 
man,  a  Frenchman  or  a  German.  In  that 
case,  if  he  gave  up  everything  he  left  behind 
and  established  himself  elsewhere  he  might 
change  his  domicil  It  would  be  most 
dangerous  in  this  age,  when  people  were 
in  t^e  habit  of  going  to  other  countries  or 
climates  for  the  sake  of  health  or  for  caprice, 
retaining  at  the  same  time  possessions  in 
this  country  and  keeping  up  a  house  here, 
to  hold  that  they  thereby  made  themselves 
foreigners.  That  would  be  inconsistent 
with  all  the  modem  views  on  the  subject 
of  domiciL  He  thought  the  judgment  on 
this  and  on  the  other  points  perfectly  li^t, 
that  the  appeal  ought  never  to  have  been 
brought,  and  he  ^ould  move  that  it  be 
dismissed,  with  costs. 

Lord  Chelmsford,  on  the  subject  of 
domicil,  said, — There  was  no  doubt  that 
Dr.  Cochrane's  domicil  of  origin  was  Scotch ; 
that  he  afterwards  acquired  an  Anglo- 
Indian  domicil,  and  subsequently  resumed 
his  Scotch  domiciL  The  difficulty  of  getting 
a  satisfactory  definition  of  "  domicil ''  had 
often  been  admitted,  and  every  attempt  to 
frame  one  had  hitherto  failed.  With  eveiy 
respect  for  the  predsion  and  aocoracy  of 
judgment  of  the  learned  Vice  Chanodlor, 
he  could  not  adopt  the  definition  proposed 
by  him;  he  had  suggested  as  the  defi- 
nition of  acquired  domicil  "  The  j^ce  in 
which  a  person  has  voluntarily  fixed  the 
habitation  of  himself  and  his  funily,  not 
for  a  mere  special  and  temporary  purpose, 
but  with  a  present  intention  of  making 
it  his  permanent  home,  unless  and  untS 
something  (which  is  unexpected  or  the 
happening  of  which  uncertain)  shall  occur 
to  induce  him  to  adopt  some  other  per- 
manent home."  This  definition,  as  he. 
Lord  Chelmsford,  had  pointed  out  in  the 
course  of  the  argument,  would  reach  the 
case  of  a  person  of  delicate  health,  going 
to  a  milder  climate  with  the  determination 
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rf  lemaining  there  until  his  health  was 
restored ;  but  Lord  Campbell,  in  Johnstone 
r,  BeaUte,  put  that  very  case  as  one  in 
which  an  existing  domicil  would  not  be 
lost  and  a  new  one  would  not  be  acquired. 
The  counsel  for  the  appellants  argued 
that  a  new  domicil  was  acquired  whenever 
a  person  went  to  reside  in  a  place  for  an 
indefinite  time.  This  definition  and  that 
of  the  Vice  Chancellor  appeared  liable  to 
excepHoTij  inasmuch  as  it  omitted  one  im- 
portant element,  viz.,  the  fixed  intention 
of  abandoning  one  domicil  and  permanently 
acquiring  another.  The  present  intention 
of  making  a  pkce  a  permanent  home  could 
exist  only  where  a  person  had  no  other  idea 
than  that  of  continuing  there  without  look- 
ing fcn-waid  to  any  event,  certain  or  uncer- 
tain, which  might  induce  him  to  change 
his  residence.  As  long  as  he  had  in  con- 
templation some  event,  upon  the  happening 
of  which  Ms  residence  would  cease,  it  would 
be  incorrect  to  say  he  had  even  a  present 
intention  of  making  it  a  permanent  home. 
The  nature  and  character  of  the  residence 
adopted  might  shew  an  intention  to  aban- 
don the  former  domicil,  but  that  intention 
must  be  clearly  and  unequivocally  proved. 
Lord  Wensleydale,  in  Aikman  v.  Aikman, 
had  laid  down  the  rule  very  clearly,  "  Every 
man's  domicil  of  origin''  (and  this  was  to 
be  considered  as  domicil  of  origin  resumed) 
"must  be  presumed  to  continue  until  he 
has  acquired  another  sole  domicil  by  actual 
residence  with  the  intention  of  abandoning 
his  domicil  of  origin.  This  change  must 
be  animo  etfacto^  and  the  burthen  of  proof 
unquestionably  lies  upon  the  party  who 
asserts  that  change."  The  difficulty  of  the 
a|^>ellants  in  this  case  was  greater,  as  they 
Bought  to  supplant  the  domicil  of  origin 
by  a  foreign  domidL  He  quite  agreed  with 
what  his  noble  and  learned  friend  Lord 
Cianworth  had  said  in  Whicker  v.  Hume — 
"^  You  may  much  more  easily  suppose  that 
a  person  having  originally  been  living  in 
Scotland,  a  Scotchman,  means  permanently 
to  quit  it  and  come  to  England,  or  vice 
vertAj  than  that  he  is  quitting  the  United 
Kingdom  in  order  to  make  his  permanent 
home  where  he  must  for  ever  be  a  foreigner, 
and  in  a  countiy  where  there  must  always 
be  those  difficulties  which  arise  firom  the 
complication  that  exists  and  the  conffict 


between  the  duties  that  you  owe  to  one 
country  and  the  duties  that  you  owe  to  the 
other."  The  question  therefore  was,  whether 
Dr.  Cochrane  had  intentionally  and  actually 
abandoned  his  Scotch  domicil  with  the 
intention  never  to  revert  to  it  ?  The  evi- 
dence was  perfectly  clear  that  he  had  not. 
— His  Lordship  then  proceeded  to  analyze 
the  evidence,  and  having  arrived  on  this 
and  the  other  points  of  appeal  at  the  same 
conclusions  as  Ix)rd  Cranworth,  he  concurred 
in  the  motion  that  the  appeal  should  be 
dismissed,  with  costs. 

Lord  Kinosdown  concurred — Upon 
the  question  of  domicil  he  said  he  appre- 
hended that  change  of  residence  aJone, 
however  long  and  continued,  did  not  effect 
a  change  of  domicil  as  regulating  the  testa- 
mentary acts  of  an  individual.  Change  of 
residence  might  be  and  was  a  necessary 
ingredient,  and  it  might  be  and  was  strong 
evidence  of  an  intention  to  change  a  domicil; 
but  unless  in  addition  to  residence  there 
was  an  intention  to  change  the  domicil, 
no  change  was  in  his  opinion  made.  The 
distinction  drawn  by  his  noble  and  learned 
friend.  Lord  Cranworth,  to  which  Dr. 
Lushington  had  acceded  in  Hodgson  v.  De 
Beaticheme  (1),  was  perfectly  sound  A 
man  must  intend  to  become  a  Frenchman 
instead  of  an  Englishman.  A  man  might 
leave  England  with  no  intention  of  return- 
ing, nay,  with  a  determination  never  to 
return,  «.  ^.,  a  man  hibouring  under  mortal 
disease  and  told  that  to  preserve  his  life, 
or  even  to  alleviate  his  sufferings,  he  must 
go  abroad.  Was  it  to  be  said  that  if  he 
went  to  Madeira  he  could  not  do  so  with- 
out losing  his  character  of  an  English 
subject  —  without  losing  the  right  to  the 
intervention  of  the  English  law  in  the 
transmission  of  his  property  after  his  death 
and  in  the  construction  of  his  testamentary 
instruments  ?  Such  a  proposition  was  re- 
volting to  common  sense.  He  confessed 
he  should  not  have  been  sorry  if  advantage 
could  have  been  taken  of  this  case  to  ex- 
press the  opinion  of  the  House  upon  some 
vexed  points  of  the  law  of  domicil,  which 
it  was  highly  desirable  to  have  settled,  and 
upon  which  he  at  least  entertained  strong 
doubts;  but  as  it  was  considered  that  % 

(1)  12  Moo.  P.O.  825. 
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difference  of  opinion  had  arisen,  and  in 
this  case  the  points  did  not  necessarily  or 
perhaps  properly  arise,  he  thought  it  better 
to  abstain  ^m  expressing  any  opinion. 
There  could  not  be  the  least  doubt,  apply- 
ing to  the  case  any  law  or  rule  that  had 
ever  been  established,  that  this  gentle- 
man retained  until  his  death  his  Soottiah 
domioiL 

Decree  and  order  affirmed^  and 
appeal  dism%89ed^  with  cosU. 


Wood, 
Feb. 


>,V.C.( 
..  26.     \ 


Re  THE  STATE  PIKE  IN8UB- 
ANCE  COMPANY. 

Ex  parte  mebedith's  and 

CONYEBS'S  CLAIMS. 


JwiU- Stock  Company — Bills  of  Exchange 
— Agent — LdabUity  of  Shareholders — 7  <(:  8 
Vict.  c.  110.  w.  44,  45. 

By  the  deed  of  settlement  of  a  joint-stock 
company  established  under  the  7  if:  S  Vict 
c.  110,  the  directors  were  empowered  to 
issue  hills  of  exchange  and  promissory  noteSy 
hut  such  hUls  and  notes  were  only  to  hind  the 
shareholders  to  the  extent  of  their  interests 
in  the  company.  The  directors^  by  deed-poll 
under  the  common  seal  of  the  company^ 
and  signed  by  three  directors,  appointed  an 
agent  in  Canada,  and  empowered  him  to 
draw  hills  of  exchange  upon  the  company. 
To  discharge  claims  against  the  company 
in  Canada,  the  agent  drew  and  gave  there 
two  hills  of  exchange,  such  hills  containing 
no  notice  of  any  restricted  liability.  Upon 
the  company  being  wound  up,  the  holders  of 
these  hills  put  in  claims  for  the  amount, 
together  with  interest  and  damages  calculated 
according  to  certain  Statutes  of  Canada : — 
Held,  that  the  appointment  of  the  argent  was 
valid,  and  that  the  hills  in  question  were 
well  drawn  by  him  so  as  to  bind  the  company, 
notwithstanding  the  ^bth  section  of  the  act, 
and  notwithstanding  also  the  provisions  in 
the  deed  of  settlement  for  limiting  the  lior 
bility  of  the  shareholders;  and  accordingly 
that  the  holders  of  the  bills  were  entitled 
to  prove  under  the  winding  up  against  the 
company. 

Held,  cdso,  that  the  proof  being  against 
the  company  as  the  virtuid  drawers,  the 
claimants  were  entitled  to  the  interest  and 


damages   given    hy  the  law    of  CoMda, 
where  the  hills  were  drawn. 

A  proviso  in  a  bill  of  exchange  drdum  hy 
a  joint-stock  company,  limiting  the  liability 
thereunder,  is  repugnant  and  void. 

By  the  deed  of  settlement  of  the  State 
Fire  Insurance  Company,  a  company  in- 
corporated under  7  &  8  Vict  c  110, 
it  was,  amongst  other  things,  provided 
(clause  45.)  that,  subject  to  the  powefs 
thereby  given  to  the  general  meetings  of 
the  company,  and  the  roles,  regulations 
and  restrictions  therein  contained,  ^e  direc- 
tors shoidd  have  the  entire  management  of 
the  affairs  of  the  company. 

Clause  47.  was  as  follows :  ^  The  direc- 
tors shall,  and  they  are  hereby  authorized 
to  make  and  issue,  indorse  and  accept,  in 
the  name  and  on  account  of  the  company, 
such  bills  of  exchange  and  promissoiy  notes 
as  they  may  think  expedient :   provided 
always,  that  it  shall  not  be  lawful  to  issue, 
indorse  or  accept  any  such  notes  or  bills  in 
any  other  case,  or  for  any  other  purpose 
than  in  or  for  dischai^g  existing  claimB 
or  liabilities  against  or  upon  the  company, 
or  except  or  oUiervrise  than  upon  condition 
that  the  same  shall  take  effect  only  on  the 
capital  stock  of  the  company,  and  shall  be 
binding  upon  the  shareholders,  and  each 
of  them,  to  the  extent  of  their  respective 
shares  and  interests  therein,  and  not  further 
or  otherwise ;  and  that  in  contracting  debts 
or  liabilities  on  behalf  of  the  company,  the 
directors  shall  at  no  time  exceed  the  usual 
period  of  credit,  according  to  the  cuBtoms 
of  the  several  trades   or  businesses  with 
which  the  directors  shall  from  time  to  time 
have  occasion  to  deal,  contract  or  engage." 

For  the  purpose  of  regulating  contracts 
entered  into  by  joint-stock  companies,  it 
is  enacted  by  7  &  8  Vict  c.  110.  s.  44. 
that  every  such  contract  shall  be  in  writing, 
and  signed  by  two  at  least  of  the  directors 
of  the  company,  and  sealed  with  the  com- 
mon seal  thereof  or  signed  by  some  officer 
of  the  company  on  its  behalf,  to  be  there- 
unto expressly  authorized  by  some  minute 
or  resolution  of  the  board  of  directors 
applying  to  the  particular  case ;  and  that 
in  the  absence  of  such  requisites,  or  of  any 
of  them,  any  such  contract  shall  be  void 
and  ineffectual 
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By  sectioii  45.'  it  is  provided,  that  if  the 
dire^rs  of  a  company  be  authorized  by 
deed  Of  settlement  or  by-law  to  issue  or 
accept  bills  of  exchange  or  promissory  notes, 
then  every  such  bill  of  exchange  or  pro- 
missory note  shall  be  made  or  accepted,  as 
the  case  may  be,  by  and  in  the  names  of 
two  of  the  directors  of  the  company,  and 
shall  be  countersigned  by  the  secretary  or 
other  appointed  officer  of  the  company  on 
whose  behalf  the  same  is  expressed  to  be 
raada 

In  1858  the  State  Fire  Insurance  Com- 
pany, by  deed  under  their  common  seal, 
and  signed  by  three  of  the  directors, 
appointed  Alexander  Stuart  to  be  their 
attorney  and  general  agent  in  Canada,  with 
power,  in  the  name  and  on  behalf  of  the 
said  company,  to  accept  proposals  for,  and 
to  cotmtersign,  grant  and  issue  policies  of 
insurance  against  loss  or  damage  by  fire, 
and  generally  to  act  as  agent  for  the  com- 
pany, subject  however,  at  all  times,  in 
execution  of  all  the  powers  therein  con- 
tained, to  the  rules  and  regulations  of  the 
said  company;  and  he  was  thereby  em- 
powered to  draw  any  bill  or  bills  of  exdiange 
upcm  the  said  company,  in  payment  of  any 
claims  or  demands  legally,  or  reasonably 
payable  under  any  of  the  policies  to  be 
issued  as  therein  mentioned. 

In  1860  H.  Meredith  effected  an  insur- 
ance of  certain  property  in  Canada  with 
the  above-mentioned  company.  The  policy 
was  signed  by  A.  Stuart,  and  contained  a 
{NToviso,  that  ''the  capital  stock  and  funds 
of  the  said  company  should  alone  be  an- 
swerable for  the  demands  tmder  this  and 
all  other  policies,  and  that  no  director, 
officer  or  member  of  the  said  company  or 
proprietor  of  shares  therein  should  in  any 
event,  upon  any  account,  or  in  any  manner 
be  responsible  or  liable  for  or  in  respect  of 
any  demand  or  daim  upon  the  said  com- 
pany beyond  the  amount  of  his  or  her 
particular  share  or  interest  in  the  capital 
stock  of  the  said  company  at  the  time  when 
such  claim  might  arise,  anything  contained 
in  the  policy  or  any  law  or  statute  to  the 
oonta^ary  notwithstanding.'' 

A  similar  policy  was  granted  to  A.  L. 
Coovers. 

In  January  1861  the  power  of  attorney 
granted  to  Stuart  was  revoked  by  deed;. 


but  it  was  by  sudi  deed  expressly  declared, 
that  he  might  still  draw  bills  of  exchange 
on  the  company  for  the  sums  payable  by 
the  company  in  respect  of  claims  on  policies 
in  Canada. 

A  claim  having  been  made  on  the  com- 
pany by  H.  Meredith  under  his  policy, 
Stuart,  to  satisfy  this  claim,  drew  a  bill  of 
exchange  in  due  form,  and  containing  no 
notice  of  restricted  liability,  which  was 
duly  accepted  by  three  of  the  directors  of 
the  company  in  London. 

A  similar  bill  of  exchange  was  given  to 
Convers  in  satisfaction  of  a  claim  on  the 
company  made  by  him.  This  bill  was  not 
accepted  by  the  company,  and  was  protested 
for  non-acceptance ;  it  was  afterwards  pre- 
sented to  the  company  for  payment,  but 
was  not  paid,  and  was  protested  for  non- 
payment. 

The  company  was  now  in  course  of  being 
wound  up,  and  Meredith  and  Convers  had 
put  in  claims  for  the  amounts  of  their 
respective  bills ;  they  also  claimed,  under 
certain  statutes  of  Canada,  interest  at  6/. 
per  cent  per  annum,  and  10/.  per  cent  on 
the  amount  of  the  bills  as  damages  or  loss 
on  re-exchange. 

Sir  Hugh  Catms  and  Mr,  BompcUy 
for  Meredith  and  Convers,  contended  that 
the  power  of  making  a  contract,  conferred 
on  tiie  company  by  section  44.  of  the  7  &  8 
Vict  c.  110,  was  not  revoked  or  curtailed 
by  section  45.  of  that  act.  That  the  ap- 
pointment of  Stuart  as  agent  was  valid ;  all 
the  requisite  formalities  had  been  complied 
with  :  the  company,  therefore,  were  bound 
by  his  acts.  That  the  proviso  contained 
in  clause  47.  of  the  deed  gf  settlement  of 
the  company,  limiting  the  liability  of  the 
company  on  bills  of  exchange,  was  void  as 
being  repugnant  to  the  very  nature  of  a 
bill  of  exchange ;  and  on  this  point  they 
cited — 

Peddl  V.    Gwynn,  1  HurL  k  N.  590 ; 
s.  c  26  Law  J.  Rep.  (n.s.)  ExcL  199. 
Gordon  v.  the  Sea  Fire  and  Life  Assur- 
ance Society^  Ibid.  599 ;  s.  c  26  Law 
J.  Rep.  (n.s.)  Exch.  202. 
That  the  bills  of  exchange  must  be  governed 
by  the  law  of  Canada,  where  they  were 
drawn ;  that  the  7  (fe  8  Vict.  c.  110.  did  not 
apply  to  Canada,  therefore  no  objection  to 
the  validity  of  the  bills  could  be  grounded  oi^ 
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that  act;  that  as  the  bills  were  made  in  the 
ordinary  course  of  business,  they  were  bind- 
ing on  the  company,  and  that  the  claimants 
were  entitled  to  the  interest  and  damages 
given  by  the  statutes  of  Canada,  as  the 
company,  who  were  the  drawers  of  the  bill, 
were  liable  according  to  the  lex  loci  canr 
tro/ctdsy  which  in  this  case  was  Canada. 
On  these  points,  they  cited — 

PaUison  v.  MUh,  1  Dow  &  CL  342. 

Forbes  y,  Marshall^  11  Exch.  Rep.  166; 
s.  c.  24  Law  J.  Rep.  (n.s.)  Exch.  305. 

1  SmitKB  Lead,  Cos.  640. 
Mr,  Druce,  with  whom  was  Mr,  EoUy 
for  the  official  manager,  submitted  that  this 
case  differed  firom  The  Sea  Fire  Insurance 
Company,  because  these  bills  of  exchange 
did  not  bear  on  the  face  of  them  notice  of 
the  restricted  liability.  According  to  the 
deed  of  settlement,  Stuart's  powers  ought 
to  have  been  restricted  to  issuing  bills  with 
limited  liability,  for  the  company  could  only 
confer  a  power  consistent  with  the  deed 
of  settlement  That  the  clauses  of  the  deed 
of  settlement  were  inconsistent,  for  since 
the  power  of  a  jointnstock  company  to  draw 
bills  of  exchange  depended  entirely  upon 
the  deed  of  settlement — Thompson  v.  the 
Universal  Salvage  Company  (1),  and  a 
biU  drawn  with  this  limited  liability  was 
in  law  no  bill;  therefore,  not  only  the 
clause  restricting  the  liability,  but  the  whole 
power  to  issue  bills,  must  be  struck  out  of 
the  deed,  because  it  only  contained  a  power 
to  issue  biUs  with  this  restricted  liability. 
Even  if  the  claims  were  valid  as  against  the 
company,  the  contract  itself,  which  appeared 
on  the  policies,  might  be  looked  at,  and 
the  judgment  wpuld  not  give  the  cbumants 
more  than  they  were  entitled  to  under  their 
contract;  therefore,  the  shareholder  could 
not  personally  be  held  liable.  On  this  pointy 
he  cited — 

Prince  of  Wales  Company  v.  Harding y 
K  B.  4fe  K  182;  &  c  27  Law  J.  Rep. 
(N.s.)  Q.R  297. 

Re  the  Athenamm  Assurance  Company ^ 
Johns.  80;  &c  28  Law  J.  Rep.  (n.s.) 
Chanc  335. 

Ernest  Y.  NichoUs,  6  H.K  Cas.  419. 
Mr,  BagshaufCy  for  the  creditors'  repre- 
sentative. 

(1)  1  Exoh.  Bep.  tH;  ■.  c.  17  Law  J.  Bep.  (n.s.) 
Sxoh.  118. 


Wood,  V.C.  (without  hearing  a  reply) 
said :  This  case  appears  to  me  to  be  covered 
by  the  authorities.  It  stands  thus :  the 
company  have  a  clause  in  their  deed  of 
settlement,  by  which  all  policies  that  they 
effect  against  accidents  by  fire  are  to  be  paid 
out  of  Uie  assets  of  the  company,  the  share- 
holders being  exempted  from  individual  lia- 
bility. There  is  also  in  the  deed  a  power 
given  to  the  directors  acting  for  the  com- 
pany to  draw  bills  of  exchange,  and  it  is 
provided  that  these  bills  of  exchange  shall 
only  be  payable  in  a  limited  manner,  that 
is  to  say,  out  of  the  capital  stock  and  effects 
of  the  company. 

The  Court  of  Exchequer  determined  in 
two  cases  (first,  in  the  case  of  Pedell  v. 
Owynn,  on  set,  fa,  aa  against  individual 
shareholders,  and  then  in  the  case  of  Chrdon 
V.  the  Sea  Fire  Insurance  Company,  in  an 
action  against  the  company,)  that  although 
the  deed  of  settlement  contained  a  power 
to  issue  bills  exactly  similar  to  this,  the 
bills  so  issued  were,  nevertheless,  valid 
bills  of  exchange,  which  could  not  be  fet- 
tered by  any  such  restricted  liability,  and 
that  such  a  restricted  liability  was  repug- 
nant to  the  nature  of  a  bill  of  exchange. 

It  has  been  argued  that  there  is  a  dis- 
tinction between  t£at  case  and  this,  because 
the  present  bills  do  not  contain  notice  of 
this  restricted  liability,  and  it  has  been  put 
in  two  ways :  first,  that  according  to  the 
deed  the  agent  ought  to  have  had  this  re- 
stricted power  only;  and,  secondly,  that  ac- 
cording to  the  power  of  attorney,  to  which 
I  will  presently  refer,  his  agency  and  his 
power  were  so  restricted.  Then,  it  was 
argued  that  the  clauses  in  the  deed  are  in- 
consistent, the  Courts  of  htw  having  held 
that  a  bill  so  drawn,  but  with  limited  lia- 
bility, would  not  be  a  bill  at  all,  and  that 
therefore  the  limited  liability  should  be 
struck  out;  and  that  the  deed  must  be 
read  as  if  the  power  to  issue  bills  had 
been  actually  omitted,  as  the  power  was 
only  given  with  this  restriction.  But  that 
does  not  appear  to  me  to  be  a  sound  con- 
clusion. As  regards  the  fact  of  these 
bills  not  bearing  on  the  &ce  of  them  that 
which  a  Court  of  hiw  has  said  would  be  vmd, 
it  is  obvious  that  the  parties  would  not 
insert  such  an  absurd  and  repugnant  provisa 
A  deed  containing  such  provisions  as  these 
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is  not  inoperatiTe  altogether,  because  these 
arrangements  may  be  valid  *^inter  ««,"  and 
may  possibly  be  upheld  in  equity  as  between 
the  co-partners;  but  not  only  are  the  public 
at  lai^ge  not  bound  by  any  notice  they  may 
be  supposed  to  have  of  this  clause  in  the  deed 
of  settlement,  but  if  the  actual  condition 
itself  had  been  put  upon  the  face  of  the 
bUl,  the  public  would  have  just  as  good  a 
bill  with  that  notice  as  if  it  had  not  been 
inserted,  the  whole  thing  being  repugnant 
to  the  nature  of  a  bill  of  exchange,  and 
therefore  not  a  notice  which  could  in  any 
way  affect  the  holder  of  the  bill  It  appears 
to  me  to  be  plain  that  I  cannot  strike  out 
the  clause  which  enables  the  directors  to 
grant  bills;  and  therefore  if  they  grant  them, 
Uiey  must  be  granted  in  the  only  form  in 
which  they  would  be  binding,  which  is 
this. 

But  then  the  act  of  parliament,  it  is  said, 
requires  that  where  there  is  a  power  to  issue 
bills  in  a  deed  of  copartnership  of  com- 
panies of  this  description,  they  shall  be 
in  a  certain  form,  signed  by  two  directors 
and  countersigned  by  the  secretary.  There 
is  notiiing  that  prohibits  a  company  from 
proceeding  in  tiie  manner  in  which  this 
company  have  proceeded,  namely,  by  an 
instrument  under  their  common  seal  ap- 
pointing a  person  who  shall  act  as  their 
attorney  and  agent  in  drawing  the  bills. 
There  is  a  clause  in  the  act  of  parliament 
which  says  that  every  deed  and  instrument 
executed  by  the  company  under  the  seal 
of  the  company  shall  be  signed  by  two 
directors.  That  form  has  been  complied 
with.  The  power  appointing  this  agent 
to  draw  biUs  is  conferred  by  deed  under 
the  seal  of  the  company  and  also  signed 
by  two  directors.  Stuart  \b  therdbre 
validly  constituted  the  agent  of  the  com- 
pany by  this  instrument  to  draw  the 
bills  which  the  directors  themselves  have 
power  to  draw.  It  seems  to  me  here  that 
the  company  had  perfect  power  under  the 
act,  by  deed  under  their  seal,  executed  in 
the  manner  in  which  this  deed  was  executed, 
to  appoint  an  agent  who  should  draw  bills 
for  them.  The  original  power  seemed  to 
have  restricted  him  with  reference  to  that 
condition  about  liability.  The  additional 
power  which  was  given  to  him  when  the 
first  power  was  revoked  does  not  appear  to 
contain  that  special  restriction,  but  for  the 


reasons  I  have  already  given  I  do  not  think 
that  material  It  would  have  been  an 
absurd  restriction  that  would  render  it 
impossible  for  him  to  draw  a  bill,  and 
therefore  it  would,  I  think,  be  considered 
repugnant,  for  when  the  object,  scope  and 
intention  of  the  power  was  that  there  should 
be  this  power  of  drawing  bills,  when  claims 
had  to  be  settled  abroad,  it  must  have  been 
intended  that  they  shoiild  be  drawn  in  a 
manner  which  would  be  effectual,  and  there* 
fore  the  proper  mode  would  be  to  draw 
them  dmplicitery  as  this  gentleman  has 
drawn  them. 

It  has  also  been  argued  that,  in  analogy 
to  the  case  of  Chrdon  v.  the  Sea  Fire  In" 
eurance  Company^  where  judgment  was  ob- 
tained upon  a  contract  of  limited  liability 
as  between  the  creditor  and  the  debtor, 
the  contract  itself  may  be  looked  at,  and 
that  therefore  the  judgment  should  not  go 
beyond  the  effect  and  scope  of  the  contract 
in  respect  to  which  it  has  been  recovered, 
But  tMs  case  appears  to  be  totally  different ; 
there  was  originally  a  contract  of  limited 
liability,  contingent  upon  certain  events 
occurring.  The  events  occur,  and  the  com* 
pany,  who  must  have  the  best  knowledge 
of  their  assets,  are  content  to  give  a  bill  of 
exchange,  which  is  the  mode  of  paying  that 
liability  which  they  have  incuired  on  the 
limited  contract  They  give  that  bill  of 
exchange,  and  that  bill  of  exchange  is  not 
restricted.  Upon  the  previous  part  of  the 
discussion  I  have  arrived  at  that  conclusion, 
and  I  think  it  is  competent  to  them  to  give 
bills  in  discharge  of  the  original  liabSity 
which  had  been  contracted ;  if  these  gentle- 
men, therefore,  having  taken  these  bills, 
choose  to  sue  upon  them,  it  seems  to  me 
they  have  a  dear  right  to  come  in  as  cre- 
ditors in  this  winding  up  and  prove  against 
the  company  the  amount  of  the  biUis.  I 
think  that  the  Canada  damages  follow  in 
the  same  manner,  because  the  proof  in  t&ct 
would  be  against  the  company  as  drawers. 
The  bills  were  drawn  in  Canada,  and  the 
contract  being  made  in  Canada,  I  must 
decide  that  these  gentlemen  shall  be  ad* 
mitted  as  creditors  in  respect  of  these  two 
bills,  including  the  interest  and  damages 
given  by  the  statutes  of  Canada. 
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Wood,  V.C. 
March  3, 


V.C.    ) 
,4,9.  / 


ALMACK  V.  HOBN. 


WUl  —  Construction  —  "  Lawfully  to  be 
begotten." 

A  testator  devised  his  real  estates  unto 
and  equally  between  his  daughter  and  grand- 
daughter for  their  respective  lives,  with  benefit 
of  survivorship  ;  and  from  and  after  the 
decease  of  the  survivor  the  testator  gave  his 
real  estates  unto  and  to  the  use  of  all  and 
every  the  child  and  children  of  his  said 
daughter  and  granddaughter  "  lawfully  to 
be  begotten,"  equally  as  tenants  in  common 
in  tail. 

The  granddaughter  survived  her  mother, 
and  died  leaving  issue : — Held,  that,  in  the 
absence  of  special  circumstances,  the  grand- 
daughter was  entitled  under  the  above  devise 
to  a  share  with  her  children  after  the  deter- 
mination of  her  life  estate. 

This  was  a  special  case. 

Henry  Pocock,  by  his  will,  dated  the 
15th  of  May  1787,  gave  and  devised  all  his 
real  estate  '^  unto  and  equally  between  his 
daughter  Maiy  Harriott  and  his  grand- 
daughter Anna  M.  Harriott^  for  and  during 
the  term  of  their  respective  natural  lives. 
And  from  and  after  the  decease  of  either  of 
them,  the  testatorgaveanddevised  the  moiety 
of  her  so  dying  unto  the  survivor  of  them 
for  the  term  of  her  natural  life.  And  from 
and  after  the  decease  of  the  survivor  of 
them,  the  testator  gave  and  devised  all  his 
said  real  estates  ''  unto  and  to  the  use  of  all 
and  every  the  child  and  children  of  his  said 
daughter  and  granddaughter  lawfully  to  be 
begotten,  equally  to  be  divided  between 
them  if  more  than  one  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  the 
several  and  respective  heirs  of  the  bodies 
of  all  and  every  such  child  and  children 
lawfully  issuing.'' 

The  testator  at  the  date  of  his  will  had 
no  issue,  except  his  daughter  and  grand- 
daughter above  mentioned.  Subsequently 
to  die  testator's  death  his  granddaughter 
married  and  had  several  children.  The 
granddaughter  survived  her  mother  and 
died  in  1861.  Under  these  circumstances, 
the  question  had  arisen  whether,  after  the 
determination  of  her  life  estate,  the  grand- 
daughter was  entitled  under    the  above 


devise  to  any  further  interest  in  thetestatoi^s 
real  estates  as  the  child  of  his  daughter. 

Mr.  Caldecott,  for  the  plaintiff,  con- 
tended that  Anna  M.  Harriott  was  not 
entitled  to  any  further  interest.  The 
whole  question  depended  on  the  con- 
struction of  the  words  "  lawfully  to  be 
begotten."  No  doubt  the  words  "jwt>- 
creatis"  and  "jprocrcam^M" might  have  the 
same  meaning — Co.  Lit.  206;  but  the  con- 
struction depended  on  this,  viz.,  wheth^ 
words  having  a  future  sense  were  used 
designedly  or  per  ineuriam — Hebblethwaite 
V.  Cartwright  (1).  In  cases  where  the 
words  were  words  of  descent  only  they  had 
been  construed  as  having  a  general  mean- 
ing :  but  in  all  the  cases  where  these  words 
used  as  words  of  purchase  had  been  held  to 
have  a  general  meaning  there  had  been 
special  circumstances.  On  this  point  h.% 
dted: 

Hewet  V.  Ireland,  1  P.  Wms.  426. 

Wilkinson  v.  Admn,  1  Ves.  k  R  422. 

Doe  d.  James  v.  HaUeU,  1 M.  &  S.  124. 

Early  v.  Benbow,  2  ColL  342 ;  8.C  15 
Law  J.  Kep.  (n.&)  Ghana  169. 
In  the  present  case  it  was  only  reasonable 
to  suppose  that  the  testator  used  the  words 
designedly  in  their  proper  future  tense ; 
his  evident  intention  being  to  provide  for 
his  issue  already  in  existence  by  giving 
them  life  interests;  it  was  improbable  that 
he  should  intend  to  give  them  any  farther 
share  after  their  deaths — Re  Pickup's  Trusts 

(2). 

Mr.  JMiffe,  for  persons  in  the  same 
interest. 

Mr.  Dickenson,  on  the  other  side,  sub- 
mitted that  the  words  ''to  be  begotten" 
had  been  construed  in  a  general  sense 
when  used  either  as  words  of  purchase  or  of 
descent ;  and  cited 

Lomouc  V.  Holmden,  1  Yes.  sen.  290. 
Cook  V.  Cook,  2  Vem.  545. 
Words  having  a  well-known  legal  meaning 
can  only  be  deprived  of  that  meaning  by 
strong  special  circumstances.  The  only 
circumstances  in  the  present  case  were  these, 
viz.,  first,  the  improbability  that  parents 
and  children  shoijdd  be  intended  to  take 
per  capita;  secondly,  the  improbability 
that  a  person  who  had  already  eigoyed  a 

(1)  C».  t.  Talb.  81. 

(2)  1  John,  k  H.  889;  s.  c.  80  Law  J.  Rep.  (ir.s.) 
Chanc.  278. 
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hh  estate  ahonld  be  intended  to  take  a 
fdrther  interest  after  her  death.  But  with 
regard  to  the  second  circamstance,  it  existed 
as  to  really  in  the  case  of  Pearce  ▼.  Vm- 
ceiU(3);  and  as  to  personal  estate  in  the 
ease  of  MnuUp  y.  Yonng  {4c\  and  had,  in 
those  cases,  been  held  insufficient  to  exclude 
the  tenant  ica  life.  These  circumstances 
were  not  sufficient  to  deprive  the  words  of 
their  ordinuy  legal  meaning. 

Mr,  OaldeooUf  in  reply,  as  to  what  was 
sufficient  to  make  an  exception  to  the 
general  rule. 

Wood,  Y.a  said,  (Maich  9,)  that  the 
case  turned  on  the  construction  of  the 
words  '^children  lawfully  to  be  b^;otten'' 
as  used  in  the  will  of  H.  Pocock ;  that, 
no  doubt,  according  to  the  strict  l^gal 
meaning;  tiiose  words  would  include  children 
already  b^^otten,  and  that  this  rule  had 
probably  been  adopted  to  prevent  the  great 
coufiisioa  that  would  otherwise  arise  in 
oases  of  descent  from  letting  in  the  younger 
before  the  elder,  as  was  remarked  by  Lord 
Talbot  in  HMUtkwaiU  ▼.  Cartwrigkt,  which 
was  a  very  strong  case,  the  words  there 
being  '^hereafter  to  be  begotten";  that,  in 
Doe  y.  HaUett,  Bayley,  J.  had  stated  the 
reason  to  be  this,  that  the  limitation  was 
made  to  the  childrai  in  respect  of  the  stock, 
and  not  of  personal  affection  to  them;  that 
the  usual  construction  of  the  words  might 
be  controlled  either  by  the  context  of  the 
will,  or  by  the  circumstances  of  the  testa- 
tot's  £ttnily,  as  was  the  case  in  Early  v. 
Benbow,  where  it  was  held,  that  the  testator 
intended  to  use  the  words  ''children  that 
may  be  bom"  in  their  restricted  sense  only : 
that  case  appeared  to  have  been  rightly 
decided:  the  question  to  be  considered 
was,  whether  in  the  present  instance  there 
were  drcumstanoes  sufficient  to  control 
the  ordinary  ccmstruction.  The  form  of  the 
derise  was  peculiar;  but  looking  at  the 
whde  will  and  the  state  of  the  testator's 
fiunily,  there  was  nothing  to  manifest 
any  intention  to  use  the  words  in  other 
than  their  ordinary  sense,  unless  the  im- 
probability that  the  testator  should  give 
his  grand^ughter  a  further  interest  after 

(8)  2  MyL  «(  K.  800;  1.0.  2  Law  J.  Bep.  (ir.s.) 
Ixch.  194. 

(4)  2  MyL  ft  BL  82, 780;  s.e.  4LawJ.Rep.(ir.s.) 
Oliaiie.200. 

Haw  Biaas,  82.— Ooavo. 


her  life  estate,  or  mean  parent  and 
children  to  take  together  per  capita,  was 
sufficient  to  manifest  such  an  intention. 
That  there  was  in  fact  no  improbability  or 
absurdity  in  such  a  devise ;  that  it  was 
Uke  a  gift  by  a  testator  of  a  life  estate  to 
one  of  his  next-of-kin,  followed  by  a  gift 
to  his  next-of-kin  generally,  where  the 
tenant  for  life  would  be  entitled  to  a 
further  interest  after  the  determination  of 
his  life  estete.  And  that  on  any  constauo- 
tion  of  this  devise  undes  and  nephews 
would  take  together  per  capita.  That  the 
decision,  therefore,  in  Doe  v.  HalUtt  must 
be  followed,  and  the  testator's  grand-daugh- 
ter and  her  children  would  take  toge^er 
as  tenanto  in  common  in  tail 


COOKKBT  If,  AlTDBBSOir. 


KOMILLY,  M.R. 

Nov.  6,  22. 

Jurisdiction  —  Demurrer  —  Service  out 
of  Jurisdiction — ConsoL  Order  JT.  rule  7. 

A  Court  of  equity  will  not  entertain  a 
suit  by  a  party  rending  within  its  juris- 
diction agaimt  parties  who  reside  in  a  foreign 
jurisdiction,  in  respect  of  property  situate 
there,  and  upon  a  contract  entered  into 
there,  which  contains  no  special  provision 
affecting  in  any  way  the  jurisdiction  of  the 
locus  contractds. 

A  general  demurrer  for  want  of  equity 
will  lie  if  it  appear  on  the  face  of  ike  bill 
that  a  foreign  Court  and  not  the  Court  of 
Chancery  is  the  proper  tribunal  in  which  to 
try  the  question  rawed. 

The  service  of  a  defendant  out  of  the 
jurisdiction  under  the  modem  practice  of 
the  Court  does  not  '*per  se"  give  the  Court 
jurisdiction  in  a  case  not  properly  falling 
within  its  jurisdiction ;  and  a  defendojnt  so 
served  is  not  bound,  if  he  contests  the  juris- 
diction of  the  Court,  to  move  to  discharge 
the  order  for  service,  but  he  may  raise  ^ 
objection  to  the  jurisdiction  by  demurrer. 

This  was  a  demurrer  to  a  bill  filed,  by 
Susanna,  the  widow  and  executrix  of  James 
Thomas  Cookney,  praying  that  the  trusts  of 
a  deed,  dated  the  9th  of  September  1859, 
and  the  business  wried  on  under  it,  might 
be  wound  up.  It  also  prayed  for  acoounts, 
with  the  other  usual  directions. 
2B 
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The  material  statements  in  the  biU  were 
to  the  following  effect.  William  Lancaster 
and  Alexander  Bankier  Freeland,  in  No- 
Tember  1855,  became  joint-pnrd^asen  of 
ccnrtain  ironworks  in  ike  parish  of  Riocar- 
ton,  in  the  connty  of  Ayr,  in  Scotiand,  and 
also  of  certain  mines  situate  near  Kil- 
marnock, and  of  other  mining  leases  in 
the  comity  of  Ayr,  and  they  carried  on  the 
business  of  smelters  and  iron-founders. 
The  business  was  not  successful,  and,  at  the 
time  of  the  execution  of  the  trust-deed 
about  to  be  mentioned,  the  mines,  works 
and  premises  were  charged  with  the  follow- 
ing debts :  to  the  Union  Bank  of  Scotland, 
carrying  on  business  at  Qlasgow,  64,053/.; 
to  James  Thomas  Cookney,  25,000/.;  to 
John  Freehmd,  5,000/1;  to  the  Qlasgow 
and  South-Westem  Railway,  1,850/.;  and 
to  the  trustees  of  William  Blane,  976/.  The 
debt  to  the  bank  was  in  part  secured  by  a 
prior  mortgage  on  the  blast-furnaces  and 
the  land  on  which  they  were  built,  but  it 
did  not  include  the  madiinery  on  ike  pre- 
mises or  the  leases;  the  rest  of  the  debts 
were  charged  pari  passu  on  the  mines, 
works,  machinery  and  property  generally. 

By  a  deed,  made  in  Scotdi  form,  dated 
the  9thof  September  1859,  Messrs.  Lancaster 
and  Freeland,  after  stating  that  they  were 
unable  to  meet  the  demands  upon  them,  con- 
veyed the  whole  estate  and  property  to  James 
Anderson  as  a  trustee,  to  act  under  the  direc- 
tion and  superintendence  of  a  committee, 
consisting  of  four  persons  and  the  survivors, 
any  three  of  whom  were  to  be  a  quorum. 
The  committee  named  consisted  of  the 
defendants,  James  Robertson,  the  public 
officer  of  the  Union  Bank  of  Scotland, 
James  Reid,  the  manager  and  cashier  of 
the  same  bank,  J.  T.  Cookney,  the  plaintiff's 
husband,  and  John  Freeland;  and  under 
them  James  Anderson  was  to  conduct  the 
works  for  five  years,  or  such  other  time  as 
the  committee  should  think  fit^  at  a  salaiy 
of  not  less  than  500/.  per  annum,  with  a 
commission  of  2/.  per  cent,  on  the  net 
profits  of  the  business,  after  deducting  all 
charges  and  expenses  and  interest  at  the  rate 
of  6L  per  cent  on  the  debts  due  by  Messrs. 
Lancaster  and  Freeland  and  on  the  capital 
contributed  by  them  respectively;  an  allow- 
ance of  500/.  per  annum  to  eadi  of  them 
during  the  first  year  of  the  trust,  and  there* 
after  during  the  continuance  thereof  an 


aUowance  of  not  less  than  350/L  per  annum 
to  each,  sudi  last-mentioned  allowance  to 
be  paid  by  the  committea  The  trustee  was 
then  OTipowered  to  employ  the  funds  and 
produce  of  the  knst  estate,  and  to  boirow 
all  other  requisite  funds  for  the  purpose  of 
canying  on  the  works.  This  was  followed 
by  other  directions  immaterial  to  the  pre- 
sent question.  The  second  trust  was  to 
pay  the  liabilities  of  Messrs.  Lancaster  and 
Freeland,  with  the  exceptimi  of  the  debts 
after  specified,  being  those  already  men- 
tioned. In  the  third  place,  if  it  appeared 
that  the  works  and  leases,  or  any  part  there- 
of, could  not  be  profitably  carried  (m,  the 
trustee  and  committee  were  authorised  to 
sell  the  whole,  or  any  part  thereof  by  pub- 
lic auction  or  private  contract.  In  the 
fourth  place,  the  trustee  was  to  pay,  firsts 
the  interest,  and,  next,  the  principal  of  the 
debts  previously  mentioned,  and  in  case  of 
deficien<7,  rateably  and  in  proportion  as  if 
the  funds  were  b^g  distributed  under  the 
then  existing  Bankrupt  Act  In  the  fifth 
place,  the  trustee  was  to  pay  the  balance  to 
Messrs.  Lancaster  and  Freeland. 

The  business  has  sinoe  been  carried  on 
at  a  loss,  with  a  constantly  increasing  debt, 
which  now,  in  the  whole,  exceeds  140,000/1, 
and  no  interest  has  been  paid  since  1860. 

The  business  is  still  conducted  by  the 
trustee  and  the  committee  at  a  loss,  and  at 
the  present  prices  of  iron  it  must  contanne 
to  be  so;  and  notwithstanding  the  remon- 
strances of  the  plaintiff,  they  persist  in 
carrying  on  the  business,  and  refuse  to 
seU  the  property,  and  divide  the  piooeeds 
amongst  the  persons  entitled. 

J.  T.  Cookney  died  on  the  4th  of  De- 
cember 1860,  having,  by  his  will,  dated  tha 
15th  of*  June  1858,  i^pointed  the  plain- 
tiff his  executrix;  and  no  poson  was  ap- 
pointed a  member  of  the  committee  in  lus 
place;  and  by  a  report  made  in  May  1861, 
it  appeared  that  the  affairs  of  the  trust  w&9 
more  deeply  involved  than  at  the  date  of  the 
previous  report 

The  bill  was  filed,  on  the  4th  of  July 
1862,  against  the  trustee,  the  committee 
and  creditors ;  and  in  pursuance  of  leave 
obtained  under  the  Consolidated  Order  X, 
Rule  7,  a  copy  of  the  bill  was  served  npon 
the  defendants  in  Scotland 

Messrs.  Andrason,  Lancaster,  Rob^rtaoOy 
Reid  and  J.  J.  Fredand,  the  defendanta  so 
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.  serred,  appeared  and   put  in  a  general 
demurrer  to  the  bill  for  want  of  eqnity. 

Mr.  Seltpyn  and  Mr.  Druce^  for  the 
demnrrer. — ^None  of  the  statements  in  the 
bill  lead  to  the  relief  asked  by  the  plaintiff 
of  this  Court  The  trust  arose  upon  a 
Scotch  deed ;  it  was  to  be  carried  out  in 
Scotland  by  resident  Scotchmen  for  the 
benefit^  not  only  of  the  plaintiff  but  for 
other  parties.  The  trustee  and  the  com- 
mittee were  invested  with  a  discretion,  and 
they  had  exorcised  it:  a  discretion  to  sell 
still  remained  with  them,  and  they  would, 
no  doubt,  carry  it  out  if  it  was  thought  for 
the  benefit  of  all  the  eegtuts  que  trust  The 
domicil  of  these  defendants  made  them  sub- 
ject to  another  jurisdiction ;  the  land  also 
was  in  a  foreign  country,  having  Courts 
holding  an  independent  jurisdiction;  the 
works  also  were  carried  on  under  foreign 
law.  These  heta  were  shewn  in  every  Ime 
of  the  bill,  and  they  negatived  any  right  to 
sue  in  this  Oourl — 

Jiarru  ▼.  Chamhreg^  29  Beav.  246 ;  s.e. 

dO  Law  J.  Bep.  (n.s.)  Chanc.  285. 
BUny  <m  tke   Conflict  of  Law^  368, 

5th  edit  SB.  241,  242. 
Mr.Hobhouse  and  Mr.  W.  W.  Mtuskestm^ 
in  support  of  the  bilL — ^If  parties  join  for 
mutually  eanying  out  a  common  interest, 
ev^  discretion  conceded  to  one  or  more 
Is  conferred  for  the  promotion  of  the  one 
result;  equity  can  never  recognize  any 
other,  wlie^er  the  parties  reside  here  or 
abroad,  or  whether  they  reside  partly  here 
and  partly  abroad :  in  either  case,  there- 
fore^ if  spoliation  or  waste  were  being  comr 
mitted,  the  Court  would  interfere,  and  such 
was  ^  conclusion  which  might  be  drawn 
from  ^e  £m^  of  this  casa  The  Court  there- 
fore would  act  in  the  same  way  as  if  the 
aifiuTB  of  a  foreign  company  were  under 
considetation.  The  privity  of  interest  gave 
the  Court  jurisdiction  though  a  part  of  the 
ddendants  resided  abroad,  and  though  the 
common  property  was  abroad. 

VueoufU  MUsingUm  v.  Earl  Mulgrave^ 

3  Madd.  491. 
DeMannenUey.  Cromptony  1  Ves.  A  B. 

354. 
Pfiut  V.  Lord  BaUimorey  1  Yes.  sen.  444. 
Lewis  y.  Baldwiny  11  Beav.  153;  &  c. 

17  Law  J.  Bep.  (k.b.)  Chanc.  377. 
Mr.  Mackeson. — The  Court  can  now 
direct  the  service  of  its  process  abroad.    If 


the  defendants  oomplainedof  it,  they  should 
have  moved  to  discharge  it;  the  discretion 
of  the  Court  would  then  have  been  appealed 
to :  but  if  it  is  to  have  no  effect,  cui  bono 
is  the  service  f  The  demurrer  admits  the 
jurisdiction. 

Innee  v.  Mitchell,  4  Drew.  57, 141 ;  &  e. 
1  DeGez<kJ.423;  26  Law  J.  Bep. 
(ir.s.)  Chanc.  625,  710. 
Whitanore  v.  Rytm,  4  Hare,  612;  s.a 

15  Law  J.  Bep.  (k.s.)  Chanc.  232. 
Maclean  v.  Dauwotiy  27  Beav.  25;  s.  a 
4  De  Gex  A;  J.  150;  28  Law  J.  Bep. 
(if.8.)  Chanc.  742. 

2  WiU.  4.  c  33. 

4  <^  5  WiU.  4.  e.  82. 
Consolidated  Order  X,  Bute  7. 

The  Mastbb  of  ths  Bolls. — ^The  service 
of  the  order  on  the  defendants  out  of  the 
jurisdiction  cannot  affect  their  right  to 
demur. 

Mr.  Maekeson. — ^The  decree  asked  for 
was  not  against  the  real  estate,  which  was 
clearly  out  of  the  jurisdiction  of  the  Court 
Such  a  decree  the  Court  would  not  make; 
but  the  Court  was  asked  to  make  a  decree 
in  personam,  through  which  the  trustee 
might  be  compelled  to  carry  out  the  trusts 
of  the  deed. 

The  Mabtkb  of  thb  Bolls. — Suppose 
the  Court  were  to  make  an  order,  and  duect 
the  trustee  to  sell  the  vrorks,  how  could  it 
enforce  obedience? 

Mr.  Maekeson. — ^A  decree  in  this  Court 
would  bind  the  defendant's  conscience,  and 
it  would  give  a  right  to  sue  in  the  foreign 
Court     Their  not  being  within  the  juris- 
diction could  not  affect  the  case. 
Boberdeau  v.  Bous,  1  Atk.  543. 
Pike  V.  Hoare,  Amb.  428. 
Carteret  v.  Petty,  2  Swanst  323,  note 

(a). 
Hendrick  v.  TTood;  30  Law  J.  Bep.  (ir.s.) 

Chanc  583. 
Harrison  v.  Oumey,  2  J.  A  W.  563. 
Carron  Co.  v.  Maclaren,  5  H.L.  Caa. 
416;  s.  c.  24  Law  J.   Bep.   (ir.s.) 
Chanc.  620. 
Seton  on  Decrees,  2nd  edit  559. 

3  Burpe  on  Colonial  Law,  398. 
Mr.  Selwyn,  in  reply. 

The  Mastibofthb  Bolls  (after  stating 
the  material  &ct8)  said — ^If  this  had  been 
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an  English  concern  and  an  Engliflh  tnist 
deed,  I  should  not  have  hesitated  to  have 
made  a  decree  in  accordance  with  the 
prayer  on  proof  of  the  allegations  con- 
tained in  the  bilL  But  the  point  on  which 
I  reserved  my  judgment  was  whether  in  a 
ease  of  this  description  I  have  any  jurisdic- 
tion to  entertain  the  suit.  The  principle 
which  governs  the  cases  of  jurisdiction  of  this 
Court  over  parties  to  contracts,  is  analogous 
to  that  of  die  Civil  law,  which  as  fEir  as  I 
am  aware  has  been  adopted  by  all  modem 
nations.  They  are  described  by  all  writers 
to  consist  of  three  circumstances,  any  one 
of  which  will  give  jurisdic^on  to  the  tri- 
bimab  of  the  country  to  take  cognizance 
of  the  matter.  The  first  is  the  domidl  of 
the  defendant  being  within  the  jurisdiction 
of  the  Court.  The  second  is  ihe  circum- 
stance that  the  subject-matter  in  dispute 
is  situated  within  the  jurisdiction  of  the 
Court ;  and  the  third  is,  that  the  contract 
was  entered  into  within  the  jurisdiction 
of  the  Court  By  the  word  '^  jurisdiction" 
I  mean  territorial  jurisdiction;  the  topo- 
graphical limits  within  which  Ihe  compul- 
Bory  process  of  the  Court  operates  to  compel 
obedience  to  its  orders  and  decrees.  Unless 
the  English  law  ascribes  a  more  extended 
jurisdiction,  or  unless  this  has  been  conferred 
on  the  Court  of  Chancery  by  statute,  it  will 
be  difficult  to  find  the  means  of  giving  the 
jurisdiction  sought  by  the  plaintiff  in  the 
present  case.  The  defendants  are  domiciled 
in  Scotknd.  The  subject-matter  in  con- 
troversy, or  that  relating  to  which  the 
controversy  arises,  consists  of  ironworks 
and  smelting-fumaces  situate  in  Scotland, 
and  the  contract  or  deed  of  trust  and 
arrangement  which  is  sought  to  be  enforced 
was  made  in  Scotland,  between  Scottish 
persons.  The  inconvenience  of  undertaking 
to  determine  the  matter  in  difference  be- 
tween the  parties  in  such  a  state  of  things 
scarcely  admits  of  over-statement.  In  the 
first  place,  the  contract  is  a  Scottish  con- 
tract, which  must  therefore  be  construed 
and  regulated  by  Scottish  law.  An  English 
tribunaJ  has  no  knowledge  or  cognizance  of 
such  law,  except  as  a  fact  to  be  proved  by 
evidence.  This  itself  is  a  serious  incon^ 
venience.  If  a  point  of  some  nicety  in  the 
Scottish  law  should  arise  in  the  course  of 
the  case,  how  is  this  Court  to  decide  that 
question  with  any  satis&ction  to  itself? 


The  evidence  would  be,  I  assume,  as  it 
might  be  in  a  difficult  point  of  English  law, 
contradictory.  How  is  this  Court  to  deter- 
mine to  whichof  the  witnessesgreater  weight 
is  to  be  attributed,  or  upon  whom  the  greater 
reliance  is  to  be  placed  9  It  is  but  lately 
that,  in  Norris  v.  ChawJbres  it  appeared  that 
a  Qerman  Court  of  justice  had  to  determine 
a  question  depending  on  EngUsh  law :  beforo 
that  Court  was  produced  in  evidence  the 
opinion,  expressed  judicially,  of  the  Master 
of  the  Rolls  for  the  time  being,  and  the 
written  and  signed  opinions  c^  three  of  the 
most  eminent  English  counsel  practising 
then  at  the  English  bar,  which  opinions 
were  in  exact  conflict  with  each  oti^er.  If 
such  a  matter  were  to  occur  in  this  case 
with  reference  to  Scottish  law,  how  is  this 
Court  to  act)  It  is  true  that  this  is 
an  inconvenience  which  cannot  always  be 
avoided,  and  which  must,  in  spite  of  eveiy 
endeavour  to  the  contraiy,  occur  occasion- 
ally; but  it  is  highly  desirable  not  to 
multiply  instances  of  such  cases,  or  to  ran 
out  of  the  way  to  find  them.  The  inoon^ 
venience  of  dealing  with  this  case  does  not 
stop  here.  The  reason  usually  giv^i  why 
the  domicil  of  the  defendant  points  out 
the  Court  where  he  is  to  be  sued,  is  the 
necessity  of  being  able  to  call  on  the  defen^ 
dant  to  appear,  and  to  compel  him  to 
p^orm  the  mandates  of  the  Court.  The 
want  of  this  power  would  be  most  point- 
edly shewn  in  the  present  case.  I  assume 
that  the  plaintiff  obtains  a  decree,  with 
costs,  against  the  defendant  How  is  tlie 
plaintiff  to  enforce  it?  Attachment^  seques- 
tration, and  the  like  ordiuMy  processes  of 
this  Court,  here  are  out  of  the  question^ 
Not  one  of  these  has  any  efficacy,  or  conM 
be  enforced  beyond  the  territorial  boim-r 
dary  of  the  jurisdiction  of  the  Court  Tlie 
only  mode  suggested  in  which  the  decree 
coidd  be  enforced  would  be,  to  proceed 
on  that  decree  in  the  Scottish  Court  as 
in  the  case  of  a  foreign  judgment  If  I 
were  to  adopt  this  course,  a  more  eircnitoua 
and  a  more  inconvenient  one  could  scarcely 
be  adopted.  It  is  admitted  that  the  Scot- 
tish law  must  govern  this  case,  and,  conse- 
quently, in  a  suit  to  enforce  a  decree  as  a 
foreign  judgment,  the  decision  here  would 
have  to  be  reviewed,  and  the  cause  tried 
over  again  before  the  Scottish  Court ;  whilst 
if  this  Court  bad  refused  to  interfere  in  the 
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matter,  there  would  have  been  but  one  set 
of  jvooeedings  and  one  dedsion,  namely, 
tiiat  of  the  Soottaah  Conrt^  which  would 
have  settled  the  whde  matter. 

The  case  of  Narris  y.  Chambretf  affirmed 
by  the  Lord  Chancellor,  has  been  mnch 
oommented  on  as  an  anthority  on  both 
aides,  both  for  the  plaintiff  and  for  the 
defendant  But  although  it  relates  to  the 
jurisdiction  of  this  Court,  it  has  but  a  very 
remote  bearing  on  this  case.  That  case 
may  be  stated  tiius :  Theowner  of  an  estate 
in  dennany  entered  into  a  contract  to  sell 
it  to  an  Kngliahman,  who  advanced  a  large 
portion  of  the  purchase-money  upon  it, 
and  died.  The  owner  of  the  estate  in  Ger- 
many annulled  the  contract,  and  sold  it  to 
another  person.  The  representative  of  the 
original  purchaser  sought  to  establish  a  lien 
on  the  estate  in  the  hands  of  the  second 
pnrcbaaer  for  the  amount  of  the  purchase- 
money  advanced  by  the  first  purchaser.  The 
plaintiff  and  the  defendant  were  both  Eng- 
Kshwien,  and  both  domiciled  here ;  but  it 
was  held  that  this  Court  had  no  jurisdic- 
tion, where  there  was  no  privity  between 
them  to  interfere  in  a  question  relating  to 
immovable  propwty  lying  out  of  the  juris- 
diction of  the  Court  The  question  of 
privity  between  the  plaintiff  and  the  defen- 
duit  there  was  the  m^e  material,  because, 
in  the  well-known  case  of  Penn  v.  Lord 
BixlUmort^  it  is  decided  that  a  contract 
between  Englishmen  in  England  may  create 
a  lim  on  immovable  property  of  one  of 
these  parties  situated  out  of  the  jurisdic- 
tion of  the  Court,  which  this  Court  will 
do  all  in  its  power  to  declare  and  enforce. 
But  althou^  the  absence  of  privity  between 
tiie  plaintiff  and  the  defendant  disables  the 
Court  from  interfering  in  that  case,  it  does 
not  therefore  follow  that  this  Court  will 
interfere  in  every  such  case  where  there 
is  a  privity  of  contract  between  the  plain- 
tiff and  Uie  defendant  In  Norrii  v.  Chamr 
bre$  both  the  plaintiff  and  the  defendant 
were  domiciled  in  England,  and  yet  the 
Court  would  not  interfere ;  and  the  privity 
of  contract  spoken  of  had  reference  to 
a  contract  entered  into  in  England  between 
Englishmen;  and  it  is  by  reason  ef  the 
existence  of  such  a  contract  that  the  decrees 
enforced  in  Penn  ▼.  Lord  Baltimore  and 
other  eases  of  a  similar  diaracter  arose, 
namefy,  that  as  the  Courts  of  Chancery  act 


m  per$onam  of  the  defendant^  it  may  in- 
directly and  by  virtue  of  this  power  act 
up6n  hiB  immovable  property  in  a  foreign 
country ;  but  in  those  cases  there  was  no 
question  but  that,  as  between  the  plaintiff 
and  the  defendant,  this  Court  had  full 
authority  and  power  to  act  on  the  property 
of  either  or  both  within  the  jurisdiction. 
But  this  power  and  authority  flowed  from 
the  circumstance  that  the  contract  was 
an  English  contract;  that  is,  a  contract 
entered  into  between  Englishmen  in  Eng- 
land, relating  to  English  affairs  and  to 
be  performed  in  EngUnd.  But  it  would 
be  an  unprecedented  event  in  the  records 
of  this  Court  if  two  foreigners  should  enter 
into  a  contract  relating  to  foreign  affairs 
to  be  performed  in  their  own  country,  that 
this  Court  would  allow  one  of  them  to  sue 
the  other  vrith  reference  to  that  contract 
before  English  tribunals.  If  a  native  of 
France  entered  into  a  contract  with  a  French 
architect  to  build  him  a  house  in  Paris  on 
certain  terms  and  conditions,  it  is  not  com- 
petent for  one  of  those  parties  to  that  con- 
tract to  sue  the  other  before  the  tribunab 
of  this  country  for  a  breach  of  the  contract, 
or  to  enforce  the  performance  of  it;  nor 
would  it  vary  the  case  if  the  contract  had 
been  entered  into  in  England  during  the 
temporary  residence  there  of  the  parties  to 
it,  provided  that  the  defendant  was  not 
domiciled  here  when  the  action  was  brought 
or  the  suit  instituted  against  him.  But  if 
that  be  so,  the  present  case  presents  still 
greater  difficulty;  for  the  defendants  are 
not  resident,  even  temporarily,  within  the 
jurisdiction  of  this  Court  llie  subject- 
matter  of  the  contract  relates  to  the  admi- 
nistration of  a  trust  for  the  management 
and  sale  of  immovable  propwty  situate  out 
of  the  jurisdiction  of  this  Court;  and  what 
is  more,  it  arises  out  of  a  contract  relating 
to  foreign  matters  entered  into  by  foreigners 
residing  abroad,  and  subject  to  the  laws 
of  their  own  country.  It  is  true  that  this 
country  is  Scotland,  and  that  so  far  as  alle- 
giance goes  to  the  Sovereign,  and  so  far  as 
political  rights  and  duties  are  concerned,  it 
is  part  of  the  same  country  as  England; 
but  for  the  present  purpose,  it  is  as  much 
a  foreign  country  as  France,  regulated  by  a 
distinct  system  of  laws  and  a  separate 
administration  of  justice. 

This  case,  therefore,  wants  every  one  of 
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those  reqnidtes  referred  to  as  being  the 
foundation  on  which  the  Court  can  properly 
exercise  its  jurisdiction  :  firsts  the  defen- 
dants are  not  domiciled  within  the  jurisdic- 
tion of  the  Court;  secondly,  the  subject- 
matter  on  which  the  Court  is  to  act  is  not 
situate  within  the  limits  of  that  jurisdic- 
tion; and,  thirdly,  the  contract  is  not  a 
contract  to  be  performed  within  the  juris- 
diction of  the  Court  Tha  forum  damtciliij 
the  forum  rei  sitce,  the  forum  contract^ 
are  all  wanting  ;  there  is  no  case  or  autho- 
rity which  would  Tnaintain  such  an  ezerdse 
of  the  jurisdiction  of  this  Court 

The  only  remaining  point  is  to  consider 
whether  this  power  has  been  conferred 
on  this  Court  by  any  statute.  It  is  not 
asserted  that  this  is  done  in  express  terms; 
but  it  is  suggested  that  the  acts  which 
authorize  the  service  of  subpoenas  on  defen- 
dants residing  out  of  the  jurisdiction  of  the 
Court,  virtually  confer  this  power;  that  no 
distinction  is  made  between  one  class  of 
defendants  and  another ;  and  that  either 
the  defendant  so  served  must  appear,  or 
that  an  appearance  will  be  entered  for  him, 
and  a  decree  made  against  him  in  his  ab- 
sence ;  and  that  this  gives  the  jurisdiction, 
and  supersedes  the  necessity  of  having 
recourse  to  the  forum  domicilii  of  the  de- 
fendant In  addition  to  this,  it  is  contended 
that  the  defendant,  if  he  contested  the  right 
of  the  Court  to  take  cognizance  of  the  mat- 
ter, must,  when  served,  move  to  discharge 
the  order  permitting  him  to  be  served,  and 
that  if  he  do  not  do  so,  he  has  omitted  the 
proper  time  for  taking  this  objection,  and 
that  he  cannot  afterwards  raise  tiie  question 
by  demurrer.  Nothing,  however,  contained 
in  the  statutes  relating  to  the  service  of 
subpoenas  abroad  has  the  effect  of  extend- 
ing the  jurisdiction  of  this  Court  Before 
those  acts  the  power  of  serving  a  subpoena 
on  a  defendant  abroad  existed,  but  it  was 
simply  useless,  because,  unless  the  defendant 
voluntarily  appeared,  no  further  step  could 
be  taken  against  him.  Now,  under  these 
acts,  an  appearance  may  be  entered  for  the 
defendant  by  the  plaintiff^  who  may  there- 
upon proceed  to  obtain  against  the  defen- 
dant, in  his  absence,  such  a  decree  as  the 
facts  proved,  or  taken  pro  confe$90y  will 
justify;  and  the  Court  can  then  attach  the 
person  of  the  defendant  if  he  should  come 
within  the  jurisdiction,   or  sequester  his 


property  if  there  be  any  which  lies  within 
the  jurisdiction  of  the  Court  But  all  ques- 
tions of  jurisdiction  remain  exactly  on  the 
same  principles  as  they  did  before;  and 
these  acts  do  not,  in  any  respect,  operate 
otherwise  than  to  prevent  a  defendant  from 
using  his  foreign  residence  as  the  means  of 
escaping  to  do  justice  in  cases  where  he 
would  be  compelled  to  do  so  if  he  were 
resident  within  the  jurisdiction. 

In  the  present  case,   it  cannot  be  put 
higher  than  if  the  plaintiff  had  served  Uie 
d^endant,  when  temporarily  resident  with- 
in  the  jurisdiction;  and  if  so,  the  case 
of  the  plaintiff  would  not  have  been  ad- 
vanced or  made  more  favourable  thaa  it  is 
at  present     Neither  is  it  my  opinion  that 
the  defendants  are  bound  to  move  to  dis- 
charge the  order   permitting  them  to  be 
served  abroad,  or  that  if  they  omit  to  do  so, 
they  are  precluded  from  raising  the  qnes- 
tion  by  demurrer..    Upon  moving  to  dis- 
chaige  the  order  for  service,  there  might 
arise  much  inconvenience  from  a  conflict  of 
affidavits,  and  I  hardly  know  how  these 
could  be  excluded;  and  if  so,  I  might  have 
to  incur  the  anomaly  of  hearing  the  case  on 
evidence  on  both  sides  in  order  to  ascertain 
whether  it  ought  to  be  allowed  to  proceed. 
But,  however  this  may  be,  I  am  not  aware 
of  any  statutory  provision  or  any  decision 
which  draws  a  distinction  between  defen- 
dants served  within  and  those  served  be- 
yond the  limits  of  the  jurisdiction  of  the 
Court,  as  to  the  mode  in  which  they  may 
resist  the  relief  sought  by  the  plaintiff;  still 
less  can  I  discover  any  principle  which 
should  preclude  a  defendant,  when  served 
in  a  place  beyond  the  jurisdiction,  from 
demurring  to  the  plaintiff's  bill  within  the 
time  prescribed  by  the  rules  of  the  Comt^ 
It  is  obvious  that  the  defendant  must  have 
this  liberty  with  regard  to  all  the  more 
ordinary  causes  of  demurrer;  and  it  wonld 
be  a  surprise  to  find  it  laid  down  hj  any 
decision  of  the  Court  of  Chancery  that  a 
defendant  served  in  a  place  beyond   the 
jurisdiction  of  the   Court  might  demur; 
because,  on  the  £eu^  of  this  bill,  the  plaintifiT 
had  shewn  no  title  to  the  relief  he  asked, 
or  because  it  thereby  appeared  that   his 
title  was  barred  by  lapse  of  time,  or  by 
some  acts  of  his  own,  and  that  he  could  not 
demur  on  the  ground  that  this  Court  vraa 
not  the  proper  tribunal  in  which  to  tiy  the 
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qofiBtaon.  Obeerve  to  whftt  this  would  lead. 
He  migjit  demur  because  it  appeared  on 
the  £BM;e  of  the  bill  that  the  Court  of  Chan- 
oeiy  was  not  the  proper  Court  in  which 
to  sue  him,  if  it  appoured  that  his  proper 
remedy  was  by  action  at  law,  and  that, 
consequently,  the  Court  to  which  he  was 
ameni^le  was  one  of  the  Courts  of  common 
]m!w  at  Westminster  Hall;  but  he  could 
not  demur  if  he  contended  that  the  only 
Court  in  which  the  plaintiff  oould  sue  was 
a  Court  situate  out  of  England :  that  is,  that 
he  might  demur,  because  the  plaintiff's 
remedy  was  by  action  at  law  in  the  Queen*s 
Bench,  Conmion  Pleas  or  Exchequer ;  but 
that  he  could  not  demur,  because  the  plain- 
tiff's remedy  was  by  action  of  dedarcUor 
in  a  Scotch  Court ;  and  yet  such  must  be 
the  lesult  if  the  defendant  be  not  at  liberty 
to  demur,  on  the  ground  that  the  Court  has 
no  jurisdiction  to  entertain  the  subject- 
matter  of  the  suit 

Upon  all  these  grounds,  I  am  of  opinion 
that  the  defendants  are  entitled  to  demur 
in  the  present  case,  and  that  their  demurrer 
must  be  allowed  (1). 


Lords  Jusnoxs.  ) 

ll«ch2,3,ll.}         «NO,>.TATAH. 

Mortgage — Bequest  of  Personal  Estate 
stAfect  to  the  Payment  of  Testator's  Debts — 
Exoneration  of  Mortgaged  Estate — Statute 
17<«rl8  VicL  cll3. 

A  bequest  contained  in  a  tpUly  dated  in 
1857,  of  Ma  testator's  personal  estate,  "sub- 
ject to  the  paymerU  of  his  d^ts"  renders 
suehpersonal  estate  primarily  liable  for  the 
payment  of  a  sum  of  money,  with  which  the 
testator  had  charged  it  by  way  of  mortgage; 
notwithstanding  the  statute  17  df  18  Vict, 
c  113.  (commonly  called  "Locke  King's 
Act,**)  which  makes  the  mortgaged  lands 
prmuarily  liable  to  bear  mortgage  debts;  tlie 
direction  to  pay  debts  out  of  a  partumlar 
fund  amounting  to  a  sufficient  indication  of 
a  "contrary  or  other  intention**  within  the 
Meaning  of  the  acL 

Dictum  of  Lord  Campbell  in  Woolsten- 

(1)  An  appeal    to   the  Lord  Ohanoenor    (the 
of  whibh  will   be  reported  fi^ia)  was 


croft  V.  Woolstenoroft  (1)  esqdained  by  Lord 
Justice  Turner. 

This  was  an  appeal  from  a  decree  made 
by  Vice  Chancellor  Stuart^  reported  arUe^ 
p.  159. 

The  testator  in  the  cause,  Hildred  Eno, 
by  his  will,  dated  the  1 1th  of  November 
1857,  said:  ''I  appoint  my  wife,  Harriett 
Eno,  to  be  executrix,  and  my  friends,  Wil- 
liam Sykes  and  Isaac  Sykes,  to  be  trustees. 
I  give  my  household  goods,  liye  and  dead 
stock,  and  other  my  personal  estate  and 
effects,  whatsoever  and  wheresoever,  unto 
my  wife  absolutely,  subject  to  the  payment 
of  my  debts,  fimeral  and  testamentary 
expenses." 

The  other  facts  appear  in  the  former 
report,  except  that  it  was  shewn  that  the 
personal  estate  of  the  testator,  after  pay- 
ment of  his  debts,  except  the  1,700/.  mort- 
gage debt,  amounted  to  about  1,600/. 

The  Vice  Chancellor  having  decided  that 
the  personal  estate  was  primarily  liable  to 
the  payment  of  the  mortgage  debt,  the 
defendant,  Mr.  Tatam,  appealed. 

Mr.  Bacon  and  Mr.  Bedwell  appeared  for 
the  appellant. 

Mr.  Schomberg,  for  the  plaintiff. 

Mr.  Martindale,  for  Mrs.  Tatam. 

In  addition  to  the  cases  cited  in  the  Court 
below,  the  following  were  referred  to  : 
GreatedY.  Oreated,  26  Beav.  621;  &c. 

28  Law  J.  Rep.  (n.s.)  Chanc  756. 
Pembrookev.  Friend,  1  Jo.  A  H.  132. 
Stone  V.  Parker,  1  Dr.  k  Sm.  212;  s.c. 

29  Law  J.  Rep.  (n.s.)  Chanc.  874. 
AUen  V.  AUen,  30  Beav.  395;  s.  c.  31 

Law  J.  Rep.  (n.s.)  Chanc  442. 

LoBD  Justice  Tubnbr,  (March  11),  after 
entering  into  a  detail  of  the  &cts,  pro- 
ceeded to  say,  that  the  act  did  not  apply 
to  a  case  where  the  person  seised  should  by 
his  will  or  deed  have  signified  a  contrary 
or  other  intention,  and  that  such  contrary 
or  other  intention  was  to  be  collected  ac- 
cording to  the  usual  mode  of  construing 
wills  and  «imilRr  instruments.  In  the  pre- 
sent case  the  testator  had  appointed  hia 
wife  his  executrix,  and  had  given  her  his 
personal  estate,  subject  to  the  payment  of 

0)  2  D.  F.  &  J.  850;  I.  e.  80  Law  J.  Bep.  (n.b.) 
CaMDO.  29. 
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his  debts,  and  had  devised  his  real  estates 
in  a  manner  which  did  not  in  any  way  point 
to  the  mortgage  debt  being  paid  out  of  the 
mortgaged  estate.  The  trustees  of  the  real 
estate  were  to  let  the  property,  were  to 
apply  the  rents  for  the  maintenance  of  his 
children  (after  his  wife's  death),  and  in  a 
certain  event  to  sell  and  hold  the  proceeds 
upon  certain  trusts.  It  was  plain  that  the 
testator  intended  his  debts  to  be  paid  out 
of  his  personal  estate,  and  there  did  not 
appear  to  be  any  intention  to  distinguish 
the  mortgage  debts  from  the  other  debts. 
It  had  been  suggested  by  the  counsel  for 
the  appellants  that  a  mortgage  debt  ought 
not  to  be  considered  as  a  debt ;  but  it  was 
a  general  rule  of  construction  Uiat  a  testa- 
tor's intention  was  to  be  collected  from  the 
words  he  had  used  according  to  their  ordi- 
nary meaning.  If  the  act  had  provided 
that  mortgage  debts  were  in  all  cases  to  be 
paid  out  of  the  mortgaged  estates,  indepen- 
dently of  a  testator's  intention,  then  this 
contention  might  have  been  w^  founded. 
It  had  been  said  that  mortgage-debts  were 
not  usually  spoken  of  as  debts,  but  to  accede 
to  this  would  be  to  contravene  the  whole 
practice  of  the  Court  The  appellant's 
counsel  had  also  relied  upon  the  dictum  of 
Lord  Campbell  in  Woolstencrofi  v.  Wool- 
itenerqfty  that  the  rule  which  had  been 
before  observed,  with  respect  to  exempting 
personal  estate,  should  now  be  observed 
with  respect  to  exempting  the  mortgaged 
lands  from  the  payment  of  the  mortgage 
money.  This  probably  meant  no  more  thim 
that  the  intention  must  be  clearly  proved. 
If  Lord  Campbell  had  intended  to  say,  that 
as  before  the  act  it  had  been  necessary  to 
shew  an  intention  not  only  to  chaige  the 
mortgaged  estate,  but  also  to  dischai^  the 
personalty,  so  now  it  was  necessary  to  shew 
Ml  intention  not  only  that  another  fimd 
should  be  charged,  but  also  that  the  mort- 
gaged estate  slK>uld  be  discharged,  he  (Lord 
Justice  Turner)  said  that  he  was  not  pre- 
pared to  follow  him.  In  order  to  take  a 
case  out  of  the  act  it  was  sufficient  to  signify 
"a  oontraiy  or  other  intention,"  and  this 
destroyed  the  analogy  between  the  two 
cases.  In  the  one  case  the  intention  to  be 
proved  was  contrary  to  a  settled  rule  of 
law ;  in  the  other  it  was  only  contrary  to  a 
statutory  enactment  which  was  expressly 
made  to  depend  upon  the  intention,     Oi 


the  authorities  referred  to  during  the  arga* 
ment,  some  had  no  bearing  upon  the  present 
case ;  in  the  others  the  decisions  had  gone 
in  different  ways.  His  opinion  agreed  with 
those  cases  in  which  it  had  be^  decided 
that  the  mortgaged  estate  was  not  liable 
where  there  was  a  direction  that  the  debt 
should  be  paid  out  of  some  other  fund. 

Lord  Justice  Kkioht  Bruce  added, 
that  the  appellant's  contention  would  ren- 
der superfluous  the  words  '^  subject  to  the 
payment  of  my  debts,  funeral  and  testamen- 
tary expenses "  which  the  will  contained ; 
but  witiiout  laying  stress  upon  this,  and 
looking  at  the  whole  contents  of  the  will 
and  codicil,  it  was,  in  his  opinicHi,  the  testa- 
tor's intuition  that  the  mortgage  debt 
should  be  paid  out  of  the  personal  estate  (2). 


(2)  As  Lord  Jostioe  Knight  Brace  refen  to  the 
**  whole  oontentt  of  the  will  uid  codioal,**  they  are 
inserted  here  in  exteiuo: 

"I  appoint  my  wife  Hirriet  Eno  tohe ezecnfanz, 
and  my  friends  William  Sykes^  of  the  parish  of 
Boston,  and  Isaac  Sykes,  of  the  parish  of  Skirbeck, 
fiumer,  to  be  trustees.  I  give  my  household  goods^ 
live  and  dead  stock,  and  other  my  personal  estate 
and  eflfecte  whatsoever  and  wheresocTer,  onto  my 
wife,  absolutely,  subject  to  the  payment  of  my 
debts,  funeral  and  testamentary  expenses.  I  gtre 
all  my  real  estates  onto  the  said  trastees,  upon  and 
for  the  following  trusts  and  purposes :  upon  trust 
to  let  the  same  to  the  best  advantage  either  from 
year  to  year  or  for  a  term  of  (not  exceeding)  seren 
yean,  proTided  my  wife  so  long  live.  And  to 
stand  possessed  of  the  rents  and  profits  (alter  np- 
hokling  the  buildings  and  fenoes  in  tenantable  repair 
and  condition,  and  keeping  the  same  insovsd 
against  fire),  in  trust  for  Um  absolute  benefit  of  my 
wife  during  her  life,  or  otherwise  permit  hsr,  in  their 
discretion,  to  receive  and  take  the  rents  and  profits. 
And  on  the  death  of  my  wife  upon  trust  to  abeo> 
lutely  sell  my  real  estates  to  the  best  advantage, 
either  by  puUic  aoction  or  private  contract^  and 
to  boy  in  the  same  or  any  part  thereof  at  any 
aootion,  and  to  rescind  or  vary  the  terns  of  any 
contract  for  sale,  and  r»«ell  the  same  estates  with- 
oot  being  answerable  for  any  loss  or  diminotioD  la 
price.  And  to  convey  and  assors  the  said  estates 
to  the  porehaaer  or  respective  porohasers  thereof 
who,  I  declare,  shall  be  exonerated  from  all  rsspon- 
libOiij  on  taking  a  receipt  or  reoeipti  for  the  sala 
money  or  monies  from  my  tmatoes  or  the  mrvivor 
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CULBK  V,  MALPAS. 


Costs  —  Taxation  —  AUounmce  between 
Party  and  Party, 

At  the  hearing  a  decree  was  made  in 
favour  of  the  plaintiff,  with  costs.  Upon 
taxation  of  the  costs  as  between  party  and 
party,  the  expense  of  bringing  the  defendant's 
tninesses  to  London  to  be  cross-examined 
m  court,  though  plaintiff  *s  counsel,  in  the 
exercise  of  their  discretion,  did  not  think 
fit  to  cross-examine  them,  and  the  costs  of 
a  shorthand-writer  for  taking  notes  of  the 
examination,  were  allowed, 

Bui  the  expenses  and  costs  of  attendance 
«»  eowrt  of  the  country  solicitor,  whose  agent 
had  conducted  the  cause,  and  the  costs  of 

of  tbem,  his  ezecaion  or  administraton.  And  I 
will  and  declare  that  the  tmttees  ahall  stand  poo* 
■Meed  of  the  sale  monies  aforesaid  (after  dedacting 
all  tiieir  incurred  cost  and  expenses)  upon  tmst** 
(then  followed  trusts  for  the  benefit  of  the  testator's 
fcntiiers  and  sisten  and  nephews  and  nieces,  a 
devise  of  trust  and  mortgage  estates^  and  a  power 
to  appiMnt  new  trustees). 

The  codicil  was  this:  ''Whereas  since  the  making 
of  my  will  mj  wife  has  borne  mea  son  whomi  have 
called  Mildred  Ailiss»  and  I  am  wishful  to  make  a 
provision  for  him,  also  for  any  after-bom  child  or 
cfaildrea.  Now,  I  hereby  will  and  declare  that  all 
my  real  estates  shall,  from  and  after  the  decease 
of  my  wil%  be  hdd  by  the  trustees  of  my  will,  in 
trust  for  my  present  and  eveiy  lutfu«  oldld  abso- 
faitdy ;  if  more  than  one,  to  take  as  tenants  in  oom- 
motty  and  that  the  trusts  for  absolute  sale  and 
coBToyanoe  of  the  said  estates  and  application  of 
the  sale  money,  shall  arise  and  take  effect  only  in 
the  eivent  of  every  child  of  mine  djring  under 
twenty-one  years  of  age,  without  leaving  lawful 
issue.  And  I  empower  the  said  trustees,  after  my 
wife's  decease^  to  apply  the  annual  income  of  my 
said  estates  for  the  maintenance  and  education 
of  an  my  children  in  such  a  way  as  they,  in  their 
discretion,  shall  think  proper,  leaving  my  wife  to 
bting  them  up  in  the  beet  manner  she  can  out  of 
the  provision  made  for  her  in  my  said  will,  to 
which  end  I  appoint  her  to  be  guardian  of  the  chil- 
dren ;  and  on  her  death  I  appoint  the  said  trustees 
to  that  <^ce.  And  I  hereby  ratify  and  confirm 
my  win  in  every  respect  not  hereby  varied  or  altered. 
Witness  my  hand  tiiis  6th  of  May  1859.** 
Mbw  SsaxBS,  212,—QuABQ, 


enrolling  the  decree  made  in  the  cause,  were 
notalloufed 

John  dark,  as  the  heir-at-law  of  Josiah 
Galliinore,  instituted  this  suit  against 
Charles  Malpas,  and  obtained  a  decree  sea- 
ting aside  a  purchase  which  the  defendant 
claimed  to  have  made  from  Josiah  Qallimore 
in  fee  of  three  houses  in  Mill  Lane,  Tunstall, 
in  the  Staffordshire  Potteries.  The  defen- 
dant also  was  directed  to  pay  the  costs. 

It  appeared  that  after  the  replication  in 
the  suit  had  been  filed  differences  arose 
in  respect  of  the  evidence  and  the  cross- 
examination  of  witnesses. 

Permission  was  then  obtained  to  cross- 
examine  in  open  court  the  witnesses  on 
both  sides  who  had  made  affidavits.  At 
the  hearing  two  of  the  plaintiff's  witnesses 
were  cross-examined  on  behalf  of  the  defen- 
dant, and  they  were  re-examined  on  behalf 
of  the  plaintiff. 

The  defendant's  witnesses  were  sum- 
moned by  the  plaintiff  and  attended,  but 
they  were  not  cross-examined. 

A  shorthand-writer's  note  of  the  cross- 
examination  and  re-examination  of  the 
witnesses  examined  was  taken  at  the  sug- 
gestion of  the  Court 

The  plaintiff's  solicitor,  whose  London 
agent  had  conducted  the  suit,  came  up 
from  the  country,  that  he  might  be  present 
at  the  cross-examination  and  re-examination 
of  the  plaintiff's  witnesses,  and  remained 
for  several  days  until  the  cause  was  heard. 

The  decree  made  in  the  cause  had  also 
been  enrolled. 

Upon  the  taxation  of  costs  as  between 
party  and  party,  the  Taxing  Master  dis- 
allowed the  expenses  of  summoning  and 
bringing  up  the  defendant's  witnesses,  the 
expenses  of  the  journey  of  the  country  soli- 
citor to  town  and  his  attendance  at  the 
hearing,  the  shorthand-writer's  charges  for 
taking  notes  of  the  evidence,  and  the  costs 
of  enrolling  the  decree. 

The  plaintiff  now  moved  that  the  Taxing 
Master  might  review  his  report 

Mr.  SeltoynB.uA  Mr.Jessel,  for  the  plaintiff. 
— ^The  defendant's  witnesses  were  summoned 
to  attend  bond  fide;  but  counsel,  in  their 
discretion,  had  not  thought  fit  to  cross- 
examine  them.  Their  attendance  was  reason- 
ableand  necessary.  Upon  the  examination  of  . 
country  witnesses,  the  London  agent  cannot 
29 
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be  assumed  to  know  the  witnesses  or  the 
facts  they  can  depose  to.  The  country 
solicitor's  attendance  therefore  became 
necessary ;  facts  might  arise  which  he  alone 
could  explain,  and  suggestions  might  have 
to  be  made  which  he  alone  could  supply. 
The  Court,  in  its  discretion,  suggested  the 
propriety  of  the  notes;  they  gave  facility 
to  explanation,  and  prevented  dispute  — 
Malins  v.  Price  (1).  The  enrolment  of  the 
decree  was  the  completion  of  the  plain- 
tiff's title;  it  was  not  complete  till  of  re- 
cord. The  Taxing  Master  ought  to  have 
allowed  the  whole  of  these  costs — 2  DanteVs 
Practice^  1077,  3rd  edit.  (Headlam). 

Mr,  SotUhgate,  for  the  defendant — ^The 
omission  to  cross-examine  the  defendant's 
witnesses  shewed  that  their  attendance  was 
unnecessary;  it  was  an  abandonment  of 
the  order  to  bring  them  up,  and  no  right  to 
costs  could  follow.  A  town  agent  must  be 
considered  competent  to  conduct  a  cross- 
examination  of  witnesses,  though  they  were 
from  the  country.  The  defendant,  there- 
fore, ought  not  to  be  charged  with  the 
expenses  of  the  country  solicitor — a  double 
expense — WyaU's  Prac,  Reg,  146.  The 
shorthand  -  writer's  notes  were,  no  doubt, 
proper,  as  they  were  taken  on  a  suggestion 
of  the  Court  The  enrolment  of  a  decree 
was  rarely  resorted  to;  the  only  object  of 
that  step  being  to  prevent  an  appeal  to  the 
Lord  Chancellor.  It  was  of  course  open 
for  a  party  in  whose  favour  a  decree  was 
made  to  enrol  it,  but  it  was  not  necessary 
to  do  so,  and  the  enrolment,  if  made,  must 
be  at  his  cost ;  and  on  the  taxation  between 
party  and  party  it  was  not  usual  to  allow  the 
costs  of  an  enrolment  It  was  no  part  of  the 
plaintiff's  title,  as  the  defendant  was  bound 
to  re-convey  the  estate — Clarkv,  Malp€is(2), 

'  The  Master  of  the  Rolls  said  the 
plaintiff  was  entitled  to  the  costs  of  bring- 
ing the  defendant's  witnesses  up  for  cross- 
examination.  The  defendant  could  not 
be  allowed  to  say  that  the  costs  ought 
not  to  be  allowed  merely  because  they  had 
not  been  cross-examined;  the  plaintiff's 
solicitor  had  acted  with  judgment  The 
Taxing  Master  could  not  know  whether 
the  cross^xamination  was  bond  fide  or  not 
If  counsel    could    have  anticipated    this 

a)  1  Ph.  690. 

(2)  81  Law  J.  Rep.  (n.b.)  Chanc  096. 


difficulty,  the  witnesses  might  have  been  put 
into  the  box ;  and  had  the  simplest  question 
then  been  asked,  the  costs  of  bringing  them 
up  must  have  been  allowed.  It  was  fre- 
quently a  case  of  the  greatest  discretion  and 
importance  to  say  whether  or  not  there 
shoidd  be  a  cross-examination  of  witnesses. 
The  Court,  under  the  new  practice,  dealt 
with  each  case  that  it  might  do  complete 
justice  between  the  parties;  if^  therefore, 
it  was  considered  necessary  to  bring  the 
witnesses  up  for  cross-examination,  and  the 
costs  were  directed  to  follow  the  event, 
they  would  include  the  expenses  of  all  the 
witnesses  who,  on  reasonable  grounds,  were 
brought  up  for  cross-examination,  even 
though  it  might  not  have  been  thought 
necessary  to  caJl  them.  But  if  there  was 
proof  that  they  were  brought  up  merely  to 
multiply  costs,  such  costs  would  probably 
be  disallowed.  The  expenses  of  witnesses 
were  usually  costs  to  which  the  puiy 
succeeding  was  entitled ;  he  must,  therefor^ 
receive  them.  It  was  impossible  to  allow 
costs  of  the  attendance  of  the  country 
solicitor ;  the  expense  could  only  be  looked 
at  as  if  the  plaintiff  had  thought  it  expedient 
to  give  counsel  a  special  retainer  to  attend 
on  his  behalf  in  court.  He  might  think  it 
essential  to  the  success  of  his  cause,  but  he 
could  not  charge  the  expense  against  the 
other  party.  As  therefore  the  plaintiff  had 
chosen  to  bring  the  country  solicitor  to 
London  under  the  impression  that  the 
requisitions  could  not  be  made  through 
correspondence  with  sufficient  distinctness, 
he  must  himself  bear  the  expense.  The 
Court  itself  had  suggested  the  expediency 
of  having  shorthand  notes  of  the  evidence. 
These  costs  must  be  allowed;  they  were 
incidental  to  an  examination  in  open  court; 
they  were  taken  by  persons  quite  unbiassed, 
and  were  convenient  to  refer  to,  and  the 
costs  in  all  cases  ought  to  be  allowed,  but 
they  must  be  confined  to  one  copy  only.  The 
question  of  enrolment  must  be  postponed^ 
tiiat  the  practice  may  be  inquired  into. 

The  Masteb  of  the  Rolls. — It  la  not 
the  practice  to  allow  the  costs  of  enrolling 
a  decree  on  the  taxation  of  costs  between 
party  and  party ;  this,  upon  consideration, 
appears  correct;  and  the  practice  ought  not 
to  be  altered :  the  costs  of  enrolling  the 
decree,  therefore,  cannot  be  allowed. 
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LACON  V.  LIFPEN. 


Bankruptcy — Bill  of  Sale  to  ueurt  Peat 
DeU  and  Future  Advances. 

Traders  having  overdrawn  their  account 
at  the  hanky  and  being  hopelessly  insolvent, 
gave  to  the  bankers  a  bill  of  sale  comprising 
their  whole  property  to  secure  the  existing 
debt  an4  future  advances,  with  a  stipulation 
that  no  further  advances  were  to  be  made 
until  the  debt  was  reduced  to  3001.  Two 
days  afterwards  they  sent  letters  to  their  cre- 
ditors offering  a  composition  of  \0s.  in  the 
pound: — Held,  affirming  the  decision  of  one 
of  the  Vice  Chancellors,  that  the  bill  of  sale 
tDos  an  act  of  bankruptcy. 

Thia  was  an  appeal,  by  the  plaintiffs,  from 
an  order  of  Vice  Chancellor  Stuart,  reported 
011^,  p.  25,  dismissing  the  bill  so  far  as  it 
songht  relief  in  respect  of  a  certain  bill  of 
ttUe,  with  costs,  on  the  ground  that  such 
bill  of  sale  was  an  act  of  bankruptcy. 

Mr.  Malins  and  Mr.  W.  H.  Bennet,  for 
the  plaintiffs,  referred  to 

WorseUy  v.  De  Mattos,  1  Burr.  467. 
Graham  y.  Chapman,  12  Com.  B.  Kep. 
81 ;  a.  c.  21  Law  J.  Rep.  (N.a)  C.P. 
173. 
RustY.  Cooper,  Cowp.  629. 
Thompson  v.  Freeman,  1  Term  Rep.  155. 
Whitioell  V.  Thompson,  1  Esp.  67. 
Button  V.  CruUweU,  1  E.  &B.  15;  s.c. 

22  Law  J.  Rep.  (N.a)  Q.B.  78. 
BiUlestony.  Cooke,  6  Ibid.  296;  s.  c.  25 

Law  J.  Rep.  (n.s.)  Q.B.  281. 
Whitmore  v.  Claridge,  31  Law  J.  Rep. 

(N.8.)  Q.B.  141. 
Carr  v.  Burdiss,  1  Cr.  M.  &  R  443; 

8.  c  4  Law  J.  Rep.  (n.s.)  Exch.  60. 
Lindon  v.  Sharp,    6  Man.  &  G.  895; 

8.  c.  13  Law  J.  Rep.  (n.s.)  C.P.  67. 
Mr.  Bacon  and  Mr.  O.  L.  Russell,  for  the 
defendants,  the  respondents,  were  not  called 
on. 

The  LoED  Chancellor. — ^The  bankrupts 
in  this  case  were  fishmongers  at  Lowestoft, 
who  some  time  ago  had  opened  an  account 
with  the  plaintiffs,  who  were  bankers  at  the 
nme  place.     The  account  was  opened  on 


an  engagement  that   they  should  be  at 
liberty  to  overdraw  it  to  the  extent  of  300/.; 
and,  undoubtedly,  on  the  23rd  of  December 
1858,  they  had  overdrawn  the  account  to  an 
amount  exceeding  500/.    The  bankers  were 
alarmed  and  determined  to  make  no  further 
advances ;  and  on  the  22nd  of  December, 
when  two  cheques  drawn  by  the  bankrupts, 
amounting  to  112/.  \\s.  3d.,  were  presented 
at  the  bank  for  payment,   they  declined 
to  pay  them.     A  meeting  took  place,  and 
the  bankrupts  paid  into  the  bank  a  sum  of 
money  amounting  to  57/.  or  58/.,  whereupon 
the  bankers  agreed  to  pay,  and  did  pay, 
both  cheques;  it  being  agreed  that  there 
should  be  a  general  assignment  of  all  the 
stock-in-trade  and  property  of  the  bankrupts 
given  to  the  bankers  by  a  bill  of  sale,  to 
which  was  to  be  added  a  mortgage  of  some 
fishing-boats,  which,  independently  of  the 
property  comprised  in  the  bill   of   sale, 
comprised,  as  has  been  admitted  at  the  bar, 
the    whole   property    of    the    bankrupts. 
Now  the  bankrupts  at  this  time,  the  22nd 
of  December,  were  in  a  hopeless  state  of 
insolvency;  whether  that  was  known  to  the 
bankers  or  not  is,  for  the  purpose  of  the  law, 
so  far  as  I  have  here  to  determine  it,  imma- 
terial; but  there  can  be  little  doubt  from  the 
circumstances  stated  in  the  affidavits  that 
the  condition  of  the  bankrupts  was  well 
known.     The  bill  of  sale  was  accordingly 
given,  and  was  given   with  a  contingent 
stipulation  that  the  bankrupts  were  not 
to  expect  or  look  for  any  further  advances 
to  be  made  to  them  by  the  bankers  until 
the  debt  of  578/.  had  been  reduced  to  300/., 
and  there  were  no  possible  means  of  re- 
ducing the  debt  except  by  selling  up  these 
men,  realizing  the  whole  of  the  property 
comprised  in  the  bill  of  sale,  which  neces- 
sarily would  instantly  put  an  end  to  their 
trade  and  business,  and  stripping  them  of 
the  whole  of  their  property.     Well,  now, 
after  this  bill   of  sale  was  given,  on  the 
24th   of  December,    when  the   ink   was 
scarcely  dry  on  the  bill  of  sale,  the  bank- 
rupts sent  letters  to  all   their  creditors, 
offering  a  composition  of  10«.  in  the  pound. 
A  more  palpable  proof  of  gross  insolvency 
can  hardly  be  conceived  ;    but  if  a  man 
makes  a  conveyance  of  his  estate  knowing 
himself  to  be  insolvent  and  knowing  him- 
self to  be  in  a  situation  in  which  no  prudent 
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man  can  expect  any  other  result  than  bank- 
ruptcy to  follow  such  a  course,  the  convey- 
ance is  made  undoubtedly  in  contemplation 
of  bankruptcy,  and  then  the  conveyance, 
whatever  be  its  merits,  undoubtedly  is  void 
in  the  eye  of  the  law  and  becomes  an 
act  of  bankruptcy.  The  debt  of  678^ 
secured  by  the  bill  of  sale  on  the  22nd 
of  December  was  made  up  of  the  existing 
debt  and  the  additional  sum  of  money 
which  they  then  paid ;  that  security,  there- 
fore, was  taken  upon  the  very  face  of  it  for 
an  existing  debt,  and  not  only  did  it  con- 
tain no  agreement  to  advance  money  by  the 
bankers  to  the  bankrupts,  but  it  was  accom- 
panied, as  1  have  already  observed,  by  a 
declaration  on  the  part  of  the  bankers  that 
they  would  not  advance  any  more  money 
until  the  debt  was  reduced  to  300/. 

Now  that  the  bank  was  well  aware 
of  the  condition  of  these  men  is  shewn 
from  the  circumstance  that,  without  any 
indulgence  in  point  of  time,  at  that  season 
of  the  year,  the  whole  of  their  property  is 
80  taken  that  I  find  it  all  reduced  into 
money,  and  actually  entered  as  having  been 
received  by  the  bank  from  the  auctioneer, 
I  think  on  the  3rd  of  January,  for  I  find 
in  the  books  an  entry  of  223/.  on  that  day, 
and  a  subsequent  entry  of  a  later  date  of 
further  proceeds.  Well  now,  how  stands  the 
law  ?  There  are  a  variety  of  aspects,  in  any 
one  of  which  this  transaction  must  be  taken 
as  an  act  of  bankruptcy.  First  of  all,  the 
law  has  been  well  settled  ever  since  the 
13  Eliz.  c.  5.  that  if  there  be  a  voluntary 
conveyance  of  property  by  a  man  who  is 
indebted  at  the  time,  which  conveyance 
would  have  the  effect  of  delaying  or  defeat- 
ing the  payment  of  his  creditors,  such 
conveyance  is  stamped  by  that  statute 
with  the  character  of  fraud.  The  law  every 
way  says  that  a  conveyance  for  an  ante- 
cedent debt  is  a  voluntary  conveyance; 
it  is  a  conveyance  without  any  valuable 
consideration  moving  at  the  time.  But  a 
voluntary  conveyance  becomes  a  fraudulent 
conveyance;  and  then  the  acts  relating  to 
bankruptcy  come  in,  and  declare  that  if  a 
man  makes  a  fraudulent  conveyance  of  the 
whole  or  any  part  of  his  property  he  com- 
mits an  act  of  bankruptcy.  Again  :•  if  a  man 
hands  over  property  for  payment  of  his 
creditors,  except  under  pressure,  he  maked 


a  voluntary  preference,  and  that  is  an  act 
of  bankruptcy.  There  can  be  no  doubt 
all  these  conditions  are  fulfilled  in  the  pre- 
sent case.  There  can  be  no  earthly  doubt 
the  whole  thing  was  a  scheme  formed  at 
the  time  by  the  bankers,  who  found  them- 
selves in  this  situation  of  peril,  and  who 
took  all  that  they  could  get  in  Ihe  hope  of 
its  standing  good.  But  they  must  have 
known,  and  the  bankrupts  must  have  known, 
that  after  they  had  made  the  conveyance  of 
the  property  any  creditor  who  was  offered 
10«.  in  the  pound  would  exclaim  against 
this  transaction,  and  would  of  necessity 
bring  it  to  be  questioned  in  a  court  of  law. 
The  whole  thing,  therefore,  is  pr^nant  with 
proof  that  this  transaction,  as  each  party 
must  have  well  known,  was  done  in  contem- 
plation of  bankruptcy.  Now,  there  can  be 
no  doubt  as  to  this  view  of  the  law  being 
correct ;  and  I  have  not  the  least  doubt  in 
assenting  to  the  passages  which  have  been 
read  from  the  judgment  delivered  by  Lord 
Campbell  in  Hutton  v.  Cruttwell^  and  the 
judgment  delivered  by  the  Court  of  Queen's 
Bench  the  other  day  in  BiUleston  v.  Cooke^ 
as  correct  representations  of  the  bankrupt 
law ;  and  I  think  this  deed  would  be  an 
act  of  bankruptcy  even  if  there  were  not 
the  strange  circumstances  to  which  I  have 
referred,  and  if  it  had  been  treated  only  as 
a  voluntary  conveyance  made  for  an  ante- 
cedent debt,  but  which  must  be  accom- 
panied with  the  necessary  result  of  defeat- 
ing or  delaying  the  other  creditors.  It  is 
impossible,  therefore,  to  say  that  this  was 
not  an  act  of  bankruptcy.  The  Vice  Chan- 
cellor has  arrived  at  a  perfectly  correct 
conclusion,  and  the  petition  of  appeal  must 
be  dismissed. 

But  then  it  is  said,  that  granting  it  to  be 
an  act  of  bankruptcy,  the  matter  has  been 
inquired  into  and  compromised  or  settled 
in  a  Court  of  Bankruptcy.  I  find  no  such 
thing  done.  What  was  done  in  the  Court 
of  Bankruptcy — ^not  that  it  would  at  all 
interfere  with  the  equity  of  this  transaction 
— ^was  this  :  after  the  bankers  had  received 
the  produce  of  their  biU  of  sale  and  entered 
it  in  their  banking-book  they  made  up  their 
accoimt,  and  giving  credit  for  these  proceeds 
and  adding  the  whole  in  their  favour,  the 
bankrupts  were  then  indebted  to  them  in  a 
sum  of  349/.  3s.  Sd.,  and  then  they  stUl 
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held  as  secitrity  for  thi^  debt  the  fishing- 
Tessels  comprised  in  the  mortgage  or  the 
alleged  mortgage.  Now,  what  they  did  in 
the  Court  of  Bankrupted  was  to  inquire 
into  the  transaction  of  ihe  mortgage  and 
the  value  of  the  fishing-vessels.  But  it 
must  be  understood  that  when  the  Court 
of  Bankruptcy,  for  the  purpose  of  ascer- 
taining the  amount  of  proof^  went  into  the 
mortgage  it  did  not  involve  or  imply  for  a 
single  moment  any  recognition  as  to  the 
l^al  value  of  the  security.  It  was  only 
for  the  purpose  of  ascertaining  the  amount 
to  be  prov«i ;  but  whether  the  security  be 
legal  or  not  is  a  point  left  entirely  un- 
touched, or,  at  all  events,  not  decided  by 
reason  of  proof  in  the  matter.  I  am  not^ 
therefore,  for  a  moment,  of  opinion  that 
the  question  of  the  invalidity  of  the  bill  of 
sale  and  the  right  of  the  assignees  to  re- 
cover the  money,  are  in  the  smallest  degree 
affected  by  what  took  place  in  the  mat- 
ter of  proof  in  the  Court  of  Bankruptcy, 
and  I  have  no  hesitation  in  declaring  that 
that  was  an  act  of  bankruptcy.  As  the 
parties  have  placed  the  matter  in  my  hands 
to  deal  with  it  as  the  jury  would  deal  with 
it  if  the  action  of  trover  had  been  tried, 
and  to  decide  the  amount  to  be  paid  by 
the  pUdntiffis  to  the  assignees,  I  will  hear 
evidence  as  to  the  real  value  of  the  property 
thus  seized  and  hastily  sold.  I  am  by  no 
means  disposed  to  accept  the  sum  of  money 
actually  realized  by  the  sale  as  being  the 
real  valne  of  the  goods. 

His  LoBDSHiP  (Feb.  21)  made  the  fol- 
lowing order:  Reverse  the  decree  of  the 
Vice  Chancellor  so  far  as  relates  to  costs; 
and  the  plaintiffs  offering  to  pay  450^  to 
the  defendants  (the  assignees)  as  the  full 
value  of  the  goods  and  effects  taken  under 
the  bill  of  sale  in  the  pleadings  mentioned, 
let  such  sum  be  so  paid  by  them.  No 
order  as  to  costs  of  the  suit  or  of  the  appeal 
Deposit  to  be  returned  to  the  plaintiffs. 
Liberty  to  the  plaintiffs  to  increase  the 
proof  of  their  debt  under  the  bankruptcy 
by  the  said  sum  of  450/. 


tJAKT,  V.C.  ^ 
3b.   11,   12,     ( 

3,14,16;    ( 
larch  20.    ) 


Stuakt,  V.C. 
Feb. 

13, 

March 


PBIDBAUX  V.  LONSDAJLB. 


Baron  and  Feme — Voluntary  Settlement 
hy  Wife  before  Marruige  wUhmtt  Knowledge 
of  Husband  pending  Treaty  for  Marriage 
— Costs — A  cquiescence, 

A  lady,  three  months  before  her  marriage, 
but  after  she  was  engaged  to  be  married  to 
her  future  husband,  executed  a  voluntary 
settlement  of  a  fund  upon  herself  for  life, 
and  after  her  death  upon  such  trusts  as  she 
should  by  deed  or  wiU  etppoint,  and  in 
default  of  appointment  upon  trust  for  such 
persons  as  under  the  Statutes  of  Distribution 
would  be  entitled  thereto  at  her  death,  as  if 
she  had  died  possessed  thereof  intestate  and 
without  having  been  married.  The  settle- 
ment also  empowered  the  trustees,  notwith- 
standing the  trusts  aforesaid,  to  transfer  the 
trust  fund  as  the  lady  should,  whether  covert 
or  scie,  by  request  in  writing,  direct.  The 
husband,  prior  to  the  marriage,  uhju  told  by 
the  lady  that  she  had  executed  a  document 
affecting  the  above  fund,  but  he  did  not  then 
make  any  inquiries  as  to  the  nature  of  such 
document.  The  lady  died  about  two  years 
and  a  half  after  the  marriage,  without  hav- 
ing made  any  appointment  or  disposition  of 
the  fund;  and  the  husband,  shortly  after  her 
death,  for  the  first  time  ascertained  that  the 
settlement  was  to  the  effect  above  stated.  The 
husband  thereupon  filed  a  bill  to  have  the 
fund  transfeired  to  him.  It  appeared  thai 
his  wife,  during  her  lifetime,  had  stated  to 
him  that  she  had  been  informed  by  her  soli- 
citor that  he  ufould  be  entitled  to  the  fund  if 
he  survived  her : — Held,  that,  as  the  infor- 
mation which  the  husband  received  as  to  the 
nature  and  effect  of  the  settlement  was  incor- 
rect, he  was  entitled  to  have  it  declared  thai 
it  was  invalid,  and  ought  to  be  set  aside. 

A  law-stationer,  who  was  an  executor  of 
the  person  who  had  bequeathed  the  above  fund 
to  the  lady,  advised  and  framed  the  settle- 
m^ent,  and  although  he  was  not  a  party 
thereto,  he  was  made  a  defendant  to  the  suit: 
— Held,  that,  as  his  conduct  had  been  mainly 
the  occasion  of  the  litigation,  the  husband 
ufas  entitled  to  a  decree  against  him,  together 
mth  the  other  defendants,  with  costs. 
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Acquiescence  vdthout  full  and  sufficient 
knowledge  and  understanding  q/"  the  circum- 
stances  of  the  case^  in  respect  of  which  such 
a^cquiescence  is  alleged  to  be  a  bar,  cannot  be 
of  any  avail 

The  case  made  by  the  bill,  the  statements 
in  which  were  supported  by  the  plaintiff's 
affidavit,  was  as  follows. 

In  April  1859  the  plaintiff  was  and  for 
more  than  eighteen  months  prior  thereto 
had  been  engaged  to  be  married  to  his  late 
wife,  Lucy  MiUs  Prideaux. 

Early  in  the  above  month  he  was  in- 
formed by  her  that  there  had  been  left  to 
her  by  the  late  Mrs.  Lydia  Maria  Child  a 
legacy  of  1,000/. ;  and  they  thereupon  agreed 
to  be  married  in  the  course  of  the  ensuing 
summer. 

In  the  ensuing  month  of  May  his  late 
wife  informed  him  that  the  legacy  had  been 
invested  in  the  funds;  and  that  she  had 
signed  some  document,  the  effect  of  which 
was,  as  she  had  been  told  by  Mr.  Richard 
Moulton,  who  was  a  law-stationer  and  was 
one  of  the  executors  of  Mrs.  Child,  to  prevent 
her  brothers,  the  defendants,  Richard  Mait- 
land  Lonsdale,  Charles  Lonsdale  and  Wil- 
liam James  Lonsdale,  from  troubling  her 
for  money,  and  her  spending  it  without 
the  intervention  of  her  uncle,  Christopher 
Lonsdale,  the  other  of  the  executors  of 
Mrs.  Child  and  the  father  of  the  first  defen- 
dant, Robert  Edward  Lonsdale. 

The  plaintiff  was  on  terms  of  intimacy 
with  his  intended  wife's  brothers,  and,  not 
wishing  to  interfere  between  her  and 
them,  made  no  inqidries  of  her  about  the 
matter. 

The  plaintiff  was  married  to  his  late  wife 
on  the  1 6th  of  July  1 859,  and  prior  to  his 
marriage  he  made  no  inquiries  respecting 
the  document  which  she  had  mentioned  to 
him  as  having  signed  as  before  stated. 

In  October  1859,  the  plaintiff  went  with 
his  late  wife  to  the  Bank  of  England  to 
receive  the  dividends  on  the  above  legacy, 
when  he  for  the  first  time  ascertained  that 
it  had  been  invested  in  the  purchase  of 
1,101/.  18*.  3c/.  3/.  per  cent  Bank  annuities, 
in  the  names  of  his  late  wife  and  of  the 
defendants  Robert  Edward  Lonsdale  and 
Richard  Maitland  Mills. 

The  plaintiff  thereupon  made  an  objection 


to  his  late  wife  respecting  the  mode  of  in- 
vestment of  the  above  sum,  and  she  shortly 
afterwards  told  him  that  she  had  called  on 
Mr.  Yetts  (her  solicitor  prior  to  her  mar- 
riage), with  the  view  of  getting  it  altered^ 
and  that  she  had  asked  him  to  make  a  will 
for  her,  giving  the  stock  to  her  husband; 
but  Mr.  Yetts  told  her  it  was  not  necessary 
for  her  to  make  such  a  wiU,  as,  of  course, 
the  stock  would  be  his  at  her  death,  if  he 
survived  her. 

The  plaintiff  was  satisfied  with  that  re- 
presentation, and  at  that  time  made  no 
further  inquiry  in  the  matter. 

On  the  30th  of  January  1862,  Mrs.  Pri- 
deaux died,  and  shortly  after  her  death  the 
plaintiff  obtained  a  copy  of  the  doctiment 
which  his  late  wife  had  signed  prior  to  her 
marriage.  That  document  was  an  indenture 
dated  the  Uth  of  May  1859,  and  made 
between  Lucy  Mills  Lonsdale,  spinster, 
(afterwanh^  the  plaintiff's  wife  Lucy  Mills 
Prideaux)  of  the  one  part,  and  Robert  Ed- 
ward Lonsdale  and  Richard  Maitland  MiUa 
of  the  other  part ;  and  after  reciting  (among 
other  things)  that  Lucy  Mills  Lonsdale  had 
then  lately  transferred  into  the  joint  names 
of  herself  and  the  said  Robert  Edward  Lons- 
dale and  Richard  Maitland  Mills  the  sum 
of  1,101/.  18«.  3d  3/.  per  cent  Bank  an- 
nuities, and  that  the  same  was  then  standing 
in  their  names,  it  was  witnessed  that  L. 
M.  Lonsdale,  R.  K  Lonsdale  and  R  M.  Mills 
should  stand  possessed  of  the  sum  of  1, lOR 
18«.  3c/.  3/.  per  cent  Bank  annuities,  and 
the  interest  and  dividends  thereof,  upon 
trust  to  permit  L.  M.  Lonsdale  during  her 
life  to  receive  the  same,  and  after  her  death 
upon  such  trusts  as  L.  M.  Lonsdale  should, 
notwithstanding  coverture,  by  deed,  will  or 
codicil,  appoint,  and  in  default  of  such 
appointment  in  trust  for  such  person  or 
persons  as  under  the  Statutes  for  Uie  Distri- 
bution of  the  Effects  of  Intestates  would 
have  become  entitled  thereto  at  the  decease 
of  L.  M.  Lonsdale,  if  she  had  died  possessed 
thereof  intestate  and  without  having  been 
muried,  such  persons,  if  more  than  one,  to 
take  as  tenants  in  common  in  the  shares  to 
which  they  would  be  entitled  under  the 
same  statutes.  And  it  was  thereby  declared 
that  notwithstanding  the  trusts  aforesaid, 
R.  K  Lonsdale  and  R.  M.  Mills,  on  any 
previous  request  in  writing  for  that  purpose 
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by  L.  M.  Lonsdale,  and  whether  she  should 
be  covert  or  sole,  should  join  with  her  in 
transferring  or  disposing  of  all  or  any  part 
of  the  tmst  premises  to  such  person  or  per- 
sons, and  in  such  manner  as  she  should  by 
request  in  writing  appoint 

Richard  Moulton  attested  the  signature 
of  L.  M.  Lonsdale  to  the  above  deed. 

The  bill  alleged  that  the  plaintiff,  until 
after  the  death  of  his  late  wife,  was  wholly 
ignorant  of  the  existence  of  the  deed  of 
the  11th  of  May  1859. 

The  deed  was  prepared  and  engrossed  by 
Bichard  Moulton. 

The  bill  also  allied  that  the  plaintiff's 
late  wife  was  at  the  date  of  the  above  deed 
under  the  influence  of  her  uncle  Christopher 
Lonsdale  and  Richard  Moulton  in  all  mat- 
ters relating  to  her  interests  under  Mrs. 
Child's  will;  that  the  obtaining  the  execu- 
tion of  the  above  settlement  by  the  plain- 
tiff^a  late  wife  was  an  improper  exerdse 
of  such  influence  over  her  on  the  part  of 
Christopher  Lonsdale  and  Richard  Moulton, 
and  a  fraud  upon  the  then  inchoate  marital 
lights  of  the  plaintiff;  and  that  the  plain- 
tiff's Ute  wife  was  when  she  executed  the 
settlement  without  any  legal  adviser  and 
wholly  inexperienced  in  business. 

The  recital  in  the  settlement  that  the 
plaintiff^s  late  wife  had  transferred  the  sum 
of  stock  therein  mentioned  into  the  names 
of  herself  and  R  K  Lonsdale  and  R  M. 
Mills,  was  incorrect  Such  stock  never 
stood  in  the  name  of  the  plaintiff's  late 
wife.  It  was  standing  in  the  name  of  Mrs. 
Child  at  her  death,  and  was  transferred  into 
the  names  of  L.  M.  Lonsdale,  R.  K  Lons- 
dale and  R  M.  Mills  by  Christopher  Lons- 
dale and  Richard  Moulton,  the  executors  of 
Mrs.  Child. 

The  above-mentioned  sum  of  stock  was 
daimed  under  the  trusts  of  the  settlement 
by  Richard  Maitland  Lonsdale,  Charles 
Lcmsdale  and  William  James  Lonsdale,  the 
brothers  of  the  plaintiff's  late  wife;  and  in 
consequence  of  such  claim  the  defendants 
Robert  Edward  Lonsdale  and  Richard  Mait- 
land Mills  declined  to  transfer  it  to  the 
plaintiff,  who  had  taken  out  letters  of  ad- 
ministration to  his  late  wife. 

The  bUl  prayed,  1.  That  it  might  be 
declared  that  the  indenture  of  the  11th  of 
May  1859  ought  to  be  delivered  up  by  the 
defendants  R  E.  Lonsdale  and  R  M.  Mills 


to  be  cancelled,  and  that  the  same  might 
be  decreed  accordingly;  2.  That  it  might 
be  declared  that  the  transfer  of  the  above 
sum  of  stock  by  the  defendant  Moulton 
into  the  names  of  L.  M.  Lonsdale,  R  K 
Lonsdale  and  R  M.  Mills  was,  under  the 
circumstances,  a  breach  of  trust  on  his  part ; 
3.  That  the  defendants  R  K  Lonsdale  and 
R  M.  Mills  might  be  deemed  to  transfer 
into  the  plaint^'s  name  the  said  sum  of 
1,10U  ISs.  3d.  ZL  per  cent.  Bank  annui- 
ties, or  a  like  sum  of  stock,  and  that  the 
several  defendants  other  than  the  trustees 
of  the  deed  of  the  11th  of  May  1859, 
might  be  ordered  to  pay  the  costs  of  the 
suit. 

The  late  Mrs.  Prideaux's  three  brothers, 
who  claimed  the  fund  in  settlement,  said 
in  their  answer,  that  they  did  not  believe 
that  the  plaintiff  was  in  April  1859,  or  had 
been  for  more  than  eighteen  months  prior 
thereto,  engaged  to  be  married,  and  that  it 
was  not  the  fact  that  they  were  known  to 
be  engaged  persons,  inasmuch  as  their  mar- 
riage was  a  surprise  to  all  the  friends  of 
the  plaintiff's  late  wife. 

Moulton  also  in  his  answer  said,  that  he 
first  heard  that  the  plaintiff  and  his  late 
wife  were  going  to  be  married  about  a  fort- 
night before  the  marriage  took  place,  and 
he  had  no  other  knowledge  of  the  fact  He 
and  Christopher  Lonsdale,  on  or  about  the 
28th  of  April  1859,  suggested  to  the  late 
Mrs.  Prideaux,  then  Miss  Lonsdale,  that  a 
deed  or  some  such  document  as  the  settle- 
ment of  the  11th  of  May  1859  should  be 
executed  by  her.  On  or  about  the  30th  of 
April  1839  Mrs.  Prideaux  asked  Moulton 
to  prepare  a  proper  deed.  She  gave  him 
oral  instructions  for  that  purpose,  and  he 
made  a  memorandum  of  such  instructions 
in  writing  and  sent  them  to  a  solicitor,  who 
laid  them  before  counsel  to  prepare  a  draft 
in  accordance  with  them.  Counsel  there- 
upon prepared  a  draft,  but  Moulton  said 
that  as  the  draft  so  prepared  did  not  accord 
with  the  instructions,  he  altered  it  into  the 
form  of  the  indenture  of  the  11th  of  May 
1859,  the  effect  of  which  has  been  before 
stated,  and  had  the  same  engrossed.  He 
believed  the  plaintiff's  late  wife  was  not 
advised  by  any  independent  solicitor  on 
the  occasion  of  her  executing  such  docu- 
ment, and  that  she  was  never  furnished 
with  a  copy  or  abstract  of  it^  but  that  she 
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was  perfectly  acquainted  with  her  powers 
nnder  it  and  the  effect  of  it. 

The  plaintiff's  solicitor,  in  his  affidavit, 
said  that  affcer  Mrs.  Prideaux's  death  Monl- 
ton  had  told  him  that  the  object  of  the 
deed  of  the  11th  of  May  1859  was  to  pre- 
vent Mrs.  Prideaux's  brothers  from  getting 
the  money  which  was  the  subject  of  it. 

The  cause  now  came  on  to  be  heard  upon 
motion  for  a  decree. 

Christopher  Lonsdale  was  still  alive; 
but  he  was  not  made  a  party  to  the  suit, 
nor  had  he  been  examined  as  a  witness  on 
either  side. 

Mr,  Bacon  and  Mr,  BaUen^  for  the 
plaintiff.  —  Although  Mrs.  Prideaux  had 
communicated  to  her  husband  that  she  had 
executed  some  document  affecting  the  pro- 
perty in  question,  he  had  been  misinformed 
as  to  its  exact  nature.  He  was  told  by  his 
wife  that  his  right  by  survivorship  would 
be  unaffected  by  it ;  whereas  not  only  was 
that  not  the  case,  but  even  if  there  had 
been  children  of  her  marriage  with  the 
plaintiff,  such  children  would  have  been 
excluded  unless  she  had  made  an  appoint- 
ment in  their  favour.  The  husband  could 
not  be  said  to  have  acquiesced  in  the  deed, 
inasmuch  as  he  had  never  been  informed 
prior  to  his  wife's  death  that  he  had  no 
interest  under  it;  and  his  conduct  could 
not,  therefore,  be  held  to  defeat  his  rights. 
It  was  here  diewn  that  at  the  date  of  the 
settlement  there  was  existing  an  actual 
treaty  for  marriage;  that  the  lady  executed 
the  deed  under  a  misapprehension  as  to 
the  effect  it  would  have  in  defeating  her 
intended  husband's  rights,  and  that  he  was 
never  before  her  death  made  acquainted 
with  its  true  nature.  Under  these  circum- 
stances, the  plaintiff  was  entitled  to  a 
decree. 

They  referred  to— 
The  Countess  of  Strathmore  v.  Bowes^ 

1  Ves.  jun.  22-28. 
Ooddard  v.  Snow,  1  Buss.  485. 
WaU  V.  Grove,  2  Sch.  <k  Lef.  503. 
Bumham  v.  Bennett,  2  ColL  254. 
TayUyr  v.  Pugh,  1  Hare,  608 ;  s.  c.  12 

Law  J.  Rep.  (n.s.)  Chanc.  73. 
Lewellin  v.  Cobbold,  1  Sm.  &  G.  376. 

Mr,  Martindale,  for  the  trustees. 

Mr,  Malms  and  Mr,  Fooks,  for  the 
defendants,  the  Messrs.  Lonsdale,  the  bro- 
thers (d  the  plaintiff's  late  wife. — In  order 


to  entitle  the  plaintiff  to  relief,  the  evidence 

must  shew,  first,  that  there  was  an  actual 

contract  of  marriage  eTiating  at  the  date  of 

the  settlement;    secondly,  that  the  kdy 

executed  the  settlement  in  contemplation 

of  the  future  marriage;  and,  thirdly,  that 

she,   before    marriage,   concealed  it  from 

her  husband  —  Goddard  v.   Snow,    The 

evidence  failed  to  establish  the  first  of  these 

requisites.    With  reference  to  the  second, 

the  wife  had  an  absolute  control  over  the 

fond ;   and  as  to  the  third,  the  husband 

himself  admitted  that  his  wife  had  told  him 

of  the  settlement.     He  knew  of  the  mode 

in  which  the  fund  was  invested,  and  his 

conduct  shewed  that  he  had  recognized  the 

settlement  and  acquiesced  in  it. 

They  referred  to — 

MahevY,  Hobbs,  2  You.  k C.  ExcL  317; 

S.C.   6  Law  J.   Rep.    (n.s.)  ExcL 

Eq.  12. 

England  v.  Dotms,  2  Beav.  522 ;  s.  c 

9  Law  J.  Rep.  (n.s.)  Chanc.  313. 
Wrigley  v.  Stoainson,  3  De  Qex  k  Sm. 

458. 
8t,  George  v.  Wake,  1  MyL  <fe  K.  610 ; 

8.  c  Coop.,  t.  BrougL  129. 
Loader  v.  Clarke,  2  Mac.  &  G.  382. 
Mr,  Southgate  and  Mr,  Cracknall,  for 
Moulton. — ^The  plaintiff  could  not  obtain  a 
decree  against  Moulton  alone  as  for  a  breach 
of  trust;  for  to  such  relief  Christopher 
Lonsdale  was  a  necessary  party.  Then,  if 
Moulton  were  only  an  agent,  he  could  not 
be  made  a  party,  except  on  the  ground  of 
fraud. — 

Le  Texier  Y,  the  Margravine  of  Anspach, 

15  Ves.  159. 
Marshall  v.  Sladden,  7  Hare,  442 ;  s.  c 

19  Law  J.  Rep.  (n.s.)  Chanc.  57. 
Reynell  v.  Sprye,  8  Ibid.  271. 
AUtDood  V.  Small,  6  CL  &  F.  352. 
In  order  to  entitle  the  plaintiff  to  a  decree 
against  Moulton,  it  ought  to  be  shewn  that 
he  knew  of  the  marriage  at  the  time  of  the 
settlement,  an4  thereby  intended  to  exclude 
the  plaintiff's  marital  rights.   This  the  evi- 
dence failed  to  establisL  The  evidence  only 
went  to  shew  that  Moulton  had  added  to 
the  ultimate  limitation  the  words  *' without 
having  been  married,"  and  the  husband 
would  have  been  equally  excluded  if  those 
words  had  not  been  inserted — 2  Jarman 
on  Wills,  in. 
Mr.  Baam^  in  reply. 
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Stuart,  V.C.  (March  20.)— The  plaintiff 
■eeka  by  this  si^t  to  set  aside  a  seUlement 
made  by  his  wife  after  her  engagement 
to  many  him.  He  was  not  a  party  to  the 
setUement,  and  he  asks  relief  on  the  ground 
that  it  has  defrauded  him  of  her  personal 
property,  to  which,  by  his  marital  right,  he 
was  entitled. 

It  has  been  argued,  that  because  the  hus- 
band was  told  before  the  marriage  that  the 
lady  had  executed  some  instrument  affecting 
the  property  in  question,  he  was  bound  to 
inquire  into  the  nature  of  the  instrument, 
and  is  therefore  fisistened  with  a  notice  of 
its  contents,  and  is  bound  by  acquiescence, 
so  as  to  have  lost  any  right  to  set  it 
aside. 

It  is,  however,  impossible  to  apply  the 
doctrine  of  constructive  notice  to  a  case 
of  this  kind.  The  information  which  the 
plaintiff  received  as  to  the  nature  and  effect 
of  the  instrument  was  incorrect  Sup- 
pression of  the  truth,  or  misrepresentation 
of  a  material  fetct,  will  vitiate  any  contract 
or  gift,  the  validity  of  which  depends  upon 
the  truth  and  accuracy  of  the  representa- 
tion on  which  it  is  made. 

Acquiescence  without  fiill  and  sufficient 
knowledge  and  understanding  of  the  real 
nature  and  effect  of  the  instrument  can  be 
of  no  avail 

It  appears  from  the  evidence  that  the 
plaintiff  did  not  know  or  understand  the 
real  nature  and  effect  of  the  instrument  at 
any  time  before  the  death  of  his  wife;  and 
it  also  appears  that  the  wife  herself  never 
perfectly  understood  the  effect  of  that  ulti- 
mate trust  which  deprived  the  plaintiff  of 
his  marital  right  Nor  is  there  anything 
to  shew  that  persons  who  under  that  ulti- 
mate trust  now  claim  to  be  entitled  to 
the  property  were  understood  or  in- 
tended by  the  lady  to  be  objects  of  her 
bounty  to  the  exclusion  of  the  rights  of 
her  husband. 

This  ultimate  trust  could  not  have  pre- 
vailed against  a  child  of  the  marriage,  and 
it  is  not  easy  to  see  how  the  fact  that 
there  has  be^  no  child  of  the  marriage 
can  make  such  a  trust  in  fisivour  of  mere 
volunteers  valid  against  the  surviving  hus- 
band. 

There  must  be  a  decree  declaring  that 
the  settlement  is  invalid  and  ought  to  be 
delivered  up  to  be  cancelled,  and  that  the 
Kkw  8SRU8, 82.— Chaho. 


defendants  pay  to  the  plaintiff  the  costs 
of  the  suit 

As  to  the  defendant  Moulton,  it  has  been 
argued  that  he  is  improperly  made  a  de- 
fendant, and  that  the  plaintiff  is  not  enti- 
tled to  any  relief  against  him.  He  is  not 
named  as  a  party  to  the  deed  which  has 
intercepted  the  marital  right.  But  the 
property  of  which  the  plainti1f»  is  deprived 
by  the  deed  was  a  legacy  under  a  will  of 
which  the  defendant  Moulton  was  the  ex- 
ecutor. He  was  the  adviser  and  framer  of 
the  deed.  The  recital  of  the  transfer  of  the 
legacy  by  the  plaintiff's  wife  into  the  names 
of  the  trustees  of  the  deed  is  not  a  true  and 
accurate  recital  He  framed  the  ultimate 
trust  which  has  excluded  the  marital  right 
of  the  plainti£^  and  is  a  voluntary  trust  in 
favour  of  persons  whom  neither  the  wife 
herself  nor  the  plaintiff  knew  to  be  objects 
of  her  bounty.  Knowing  the  real  nature 
of  the  deed  and  not  having  any  right  to  the 
custody  of  it,  he  kept  it  in  his  own  reposi- 
tories and  never  communicated  its  nature  or 
contents  to  the  plaintiff  whose  rights  were 
BO  materially  affected  by  it  It  does  not 
appear  that  he  ever  informed  the  plaintiff's 
wife,  whom  he  procured  to  create  this 
ultimate  voluntary  trust,  of  its  real  nature 
and  effect.  Throughout  the  whole  transac- 
tion he  whs  an  actor  and  not  an  agent 
His  conduct  has  been  mainly  the  occasion 
of  this  litigation,  and  under  these  circum- 
stances the  plaintiff  is  entitled  to  a  decree 
against  him  and  the  other  defendants  for 
payment  of  the  costs  of  the  suit  (1). 


(1)  The  above  decisioii  wm  appealed  from ;  and 
the  appeal  was  aigued  on  the  6th  and  7th  of  May, 
and  judgment  delivered  on  the  latter  day. 

Mr.Baeon  and  Mr.  BaUm,  for  the  plaintiff,  in 
support  of  the  decree. 

Mr.  MaUm  and  Mr.  OradenaU,  for  the  appeal. 

Mr.  Bae<m  was  only  called  on  to  reply  as  to 
costs. 

The  LoBDS  Jusnois  affirmed  the  decree  of  the 
Vice  Chancellor,  except  as  to  costs,  on  the  ground 
that  the  settlement  was  an  imprudent  and  im- 
proper one,  and  executed  without  legal  advice, 
and  ought  therefore,  apart  from  any  questbn  of 
fraud  on  the  marital  right,  to  be  set  aside.  As  to 
costs,  they  directed  that  none  should  be  given 
against  any  party  either  below  or  on  the  i^ppeal. 
2T 


Digitized  by 


Google 


322 


COURTS  OF  CHANCERY: 


[N.a 


ROMILLT,  M.R 

Nov.  4,  5,  6; 

Deo.  3.         Y      TOKSB  v.  tokeb. 

LOBDS  JUBTIOia. 

March  20. 

Voluntary  Settlement — Setting  aside — ^ 
Unsupported  Allegations. 

A  voluntary  settlement  which  conveys  real 
estate  to  a  trustee  for  the  settlor  for  lifcy  with 
remainder  to  her  nephew  absolutely,  will  not 
be  set  aside  upon  unsupported  allegations  of 
fraud,  undue  influence,  intimidation  and 
coercion. 

This  bill  was  filed,  by  Margaret  Qrace 
Toker,  against  her  nephew  Philip  Champion 
Toker,  to  set  aside  a  voluntary  settlement, 
dated  the  1 6th  of  November  1853,  by  which, 
for  a  nominal  consideration,  she  conveyed 
the  whole  of  her  real  estates  to  Richard 
Bathurst  and  his  heirs,  to  the  nse  of  the 
plaintifir  for  life,  without  impeachment  for 
waste,  and  after  her  decease  to  the  use  of 
P.  C.  Toker  absolutely. 

The  plaintiff  when  she  executed  the  deed 
was  sixty-six  years  of  age,  and  she  was  then 
and  still  is  a  single  woman. 

On  the  26th  of  July  1859,  she  instituted 
this  suit  alleging  that  the  deed  was  obtained 
from  her  wi&out  a  knowledge  of  the  con- 
tents; that  on  receiving  a  copy  after  her 
escape  from  duress,  she  repudiated  it  as 
having  been  improperly  obtained  from  her 
through  fraud  and  undue  influence;  and  it 
asked  that  the  deed  might  be  set  aside  and 
the  estates  reconveyedto  her.  Afiill  synopsis 
of  the  facts  and  of  the  evidence  in  the  judg- 
ment makes  it  unnecessary  to  repeat  them. 
Mr,  Lloyd  and  Mr,  Kingdon,  for  the 
plaintiff. 

Mr.  Selwyn,  Mr.  BaggaUay  and  Mr.  W, 
A.  dark,  for  P.  C.  Toker,  the  defendant 

Mr.  Martindale,  for  Anna  Toker,  formerly 
Anna  De  Burgh,  who  disclaimed  all  interest 
in  the  estates. 

Hoghton  v.  Hoghton,  15  Beav.  278 ;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Chana  482. 
Cooke  V.  Lamotte,  15  Beav.  234;  s.  c. 

21  Law  J.  Rep.  (n.b.)  Chanc.  371. 
Nanney  v.  WiUiamis,  22  Beav.  452. 
Forshaw  v.  Welsby,  30  Beav.  243;  s.a 

30  Law  J.  Rep.  (n.b.)  Chanc.  331. 
Beniley  v.  Maekay,  31  Beav.  143;  &  a 

31  Law  J.  Rep.  (N.a)  Chanc  697.  . 
Mr,  IM>yd,  in  rejdy. 


The  Mister  of  the  Rolub. — ^This  lady 
for  many  years  previous  to  the  transactions 
which  led  to  the  execution  of  the  deed  of 
the  16th  of  November  1853,  had  resided 
with  her  brother  John  Buck  Toker,  but  at 
that  time  she  was  residing  on  the  Marine 
Parade  at  Brighton,  a  few  doors  from  the 
residence  of  her  nephew  and  his  fiunily. 
Her  brother  had  for  some  time  previously 
been  engaged  in  various  speculations  whidi 
had  turned  out  ill,  and  diortly  before  the 
time  to  which    the    present    transaction 
relates,  he  had  left  the  plaintiff  and  had 
gone  to  London,  to  reside  in  the  house  of 
Madame  Anna  De  Burgh,  whom  he  after- 
wards married.     On  former  occasions  J.  R 
Toker  had  induced  his  sister  to  assist  him, 
by  advancing  money  on  the  security  of  his 
property,  and  afterwards  by  allowing  him 
to  postpone  her  charges  on  his  estates  to 
other  charges,  which  he  was  then  about  to 
create.     On  the  28th  of  October  1853,  the 
plaintiff  became  exceedingly  agitated  on  the 
receipt  of  several  letters,  from  one  of  which 
she  learned  that  her  account  at  her  bank- 
ers, instead  of  being  to  her  credit,  was 
overdrawn  to  the  extent  of  61/.    Another 
letter  from  Madame  De  Burgh,  suggested 
to    her,   apparently   as   the  only    means 
of  saving  her  property,  the  pro^Mriety  of 
copying  and    senc&nff    a    letter    inclosed 
therein,  the  effect  of  which  would  have 
been  to  cause  her  papers  and  affairs  to  be 
placed  wholly  in  the  hands  of  Mr.  Edward 
Auchmuty  Glover,  a  gentleman  who  cer- 
tainly does  not,  from  the  p]^>er8  in  this 
case,  appear  to  have  been  tiien,  or  indeed 
at  any  time,  possessed  of  much  property. 
Bhe  became  much  alarmed  at  this  commu- 
nication, and  was  made  so  ill  by  it  that  her 
servant  thought  it  necessary  to  go  to  the 
house  of  the  defendant,  and  request  Mn» 
Toker,  his  wife,  to  come  and  see  her,  which 
Mrs.  Toker  accordingly  did.     The  plaintiff 
also,  at  her  own  desire,  accompanied  Mrs. 
Toker  to  her  own  house;  and  at  the  same 
time  a  telegraphic  message  was  sent  to  her 
nephew,  who  had  left  Brighton  that  morn- 
ing for  London,  to  recall  him.     The  result 
of  the  evidence  on  both  sides,  which  is 
voluminous,  but  not  contradictory,  is  that 
the  plaintiff  was  a  person  easily  influenced 
by  those  who  were  around  her,  and  she 
seems  to  have  been  aware  of  this  failings 
and  to  have  sought  about  for  means  to 
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Benzie  herself  from  becoming  a  Ticttm  to 
this  injSimity.  Accordingly,  when  Madame 
De  Bnr;^  came  down  to  Brighton,  to  visit 
her,  she  declined  to  see  her,  unless  in  the 
company  of  her  nephew  or  his  wife.  She 
dedioed  in  like  manner  to  see  her  brother, 
and  she  seems  to  have  had  vividly  present 
to  her  mind,  that  she  shonld  be  ruined,  if 
ihe  were  with  him  and  with  the  lady  who 
afterwards  became  his  wife.  It  is  apparent 
on  the  evidence,  nor  indeed  is  the  contrary 
alleged,  that  this  reluctance  of  hers  to  see 
Madame  De  Bur^  or  her  brother  alone, 
proceeded  entirety  from  her  own  spontane- 
ous disposition,  and  that  she  was  not  influ- 
enced in  that  respect  by  any  one.  She  also 
at  the  same  time  consulted  with  Mr. 
Bathurst,  her  £unily  solicitor,  and  she  vo- 
luntarily desired  him  to  prepare  a  will  for 
her  in  frtvour  of  her  nephew,  which  was 
accOTdingly  done  on  the  1st  of  November 
1853.  Afterwards,  on  the  3rd  of  November, 
she  wrote  to  Mr.  Bathurst  the  following 
note — 

'*  My  dear  air,  I  wish  yon  at  once  to 
{»«pare  the  necessary  conveyance  of  all  my 
landed  estate  to  my  nephew  Philip  Cham- 
pion Toker,  reserving  to  mysdf  a  life  inter- 
est therein.  I  should  be  glad  to  hear  that 
you  have  obtained  satis&ctory  information 
from  Bir.  Francis  Ommanney  as  to  my  liabi- 
lities, and  also  ascertain  the  nature  of  the 
documents  in  his  hands  signed  by  me;  also 
let  me  know  the  result  of  your  interview 
with  Mr.  Octavius  Ommanney.''  In  conse- 
quence of  this  letter,  Mr.  Bathurst  proceeded 
with  the  preparation  of  the  deed,  and  he 
gave  instructions  to  counsel  to  prepare  it 
On  the  5th  of  November  the  plaintiff  wrote 
again  to  him  a  letter  which  was  to  this 
effect :  "  My  dear  sir,  as  I  am  most  anxious 
to  save  as  much  of  the  fumly  property  as 
I  can,  I  must  urge  you  to  proceed  with  the 
deed  referred  to  in  my  last  letter  as  soon 
as  possible.  It  is  also  late  in  the  season, 
and  I  am  desirous  of  moving  into  The  Oaks 
before  the  cold  sets  it  I  shall  be  at  Faver- 
sham  on  Monday  at  the  'Ship,'  when  I 
trust  the  papers  will  be  ready  for  my  sig- 
nature." On  the  12th  she  wrote  to  him 
another  letter,  which  was  to  this  effect: 
"  WiU  you  have  the  goodness  immediately 
to  write  to  my  brother  for  the  money  fat 
the  hay  which  he  received  from  Messrs. 
Preecott  on  my  account,  as  I  am  1^  with- 
out a  skiliiDg.  It  aiqpears  that  Madame  De 


Burgh,  instead  of  paying  my  money  to  my 
nephew's  account  at  Drummond's,  as  I 
requested,  returned  it  to  my  brother,  who 
has  since  paid  into  Mr.  Octavius  Omman- 
ney's  hands,  only  60^,  just  the  amount  of 
his  account  overdrawn.  This  has  no  doubt 
been  done  purposely  to  leave  me  pennyless. 
I  do  not  desire  to  have  an  advance  from 
Mr.  Octavius  Ommanney,  as  I  wish  to  dose 
my  account  with  him.  I  inclose  his  letter 
to  me  for  your  perusal,  as  I  fear  the  hay 
for  1853  may  be  disposed  of  in  London, 
and  the  proceeds  get  into  other  hands.  I 
wish  you  at  once  to  see  Mr.  Coulter,  and 
sell  it  immediately  for  the  best  price  you 
can  obtain.  As  soon  as  you  receive  any 
money  on  my  account,  have  the  goodness 
to  pay  into  my  name  and  open  an  account 
for  me  with  Messrs.  Rigdon  &  Hilton, 
bankers,  of  Faversham.  I  shall  be  at  the 
'  Ship  Hotel'  as  arranged  on  Tuesday  next" 
The  plaintiff  says  that  all  these  letters  were 
written  under  the  influence  o^  as  she  be- 
lieves, and  at  the  dictation  of  the  defendant 
This  is  expressly  denied  on  the  other  side, 
and  the  letter  of  the  5th  of  November  was 
written  at  the  time  when  the  defendant 
was  not  at  lighten.  In  the  interval 
between  the  5th  and  the  15th  the  defen- 
dant had  two  interviews  with  Mr.  Bathurst, 
but  nothing  turns  on  these  drcumstancesy 
i^  as  is  proved  by  the  evidence  and  the 
contents  of  the  letters  themselves,  Mr. 
Bathurst  acted  and  considered  himself  to  be 
acting  solely  as  the  solicitor  of  the  plaintifil 
Certainly  there  was  no  collusion  between 
Mr.  Badburst  and  the  defendant,  to  deceive 
or  control  the  plaintiff  The  evidence  of 
the  plaintiff  does  not  attempt  to  establish 
any  such  case,  or  indeed  approach  towards 
it,  and  the  evidence  of  the  defendant 
strongly  refrites  it  On  the  15th  of  Novem- 
ber the  i^aintiff  accompanied  her  nephew 
to  Faversham,  vdien  she  lodged  at  the 
'*  Ship,"  and  on  the  following  morning,  the 
1 6th  of  November,  the  pbuntLBTaccompanied 
her  nephew  to  Mr.  Bathurst's  office.  He 
left  her  there;  she  went  in  alone,  and  she 
remained  for  a  oonsiderable  time,  between 
three  and  four  hours,  with  Mr.  Bathurst 
This  is  Mr.  Bathurst's  account  of  the  trans- 
action: ''On  the  16th  of  the  said  month  of 
November  the  plaintiff  called  on  me  at  my 
office  in  Faversham,  and  told  me  she  had 
come  to  execute  the  deed  of  settlement  I 
thereupon  read  the  engrossment  of  such 
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deed,  clause  by  dause,  carefdlly  over  to 
the  plaintiff  frdly  explaining,  as  I  did  so^ 
the  nature,  purport  and  effect  of  eveiy 
clause  of  it  j  and  I  say  particularly  that  I 
explained  to  her  that  ihe  effect  of  the  deed 
was  to  convey  to  her  nephew,  the  said 
Philip  Champion  Toker,  all  her  landed 
estates,  and  in  reply  she  told  me  that  such 
was  her  wish  and  intention,  and  expressed 
herself  perfectly  satisfied  with  it  The  plain- 
tiff shewed  no  hesitation  or  reluctance  what- 
ever about  executing  the  deed,  but,  on  the 
contrary,  appeared  quite  ready  and  desirous 
to  execute,  and  accordingly  she  did  then 
and  there  execute  the  deed  in  the  presence  of 
myself  and  of  Charles  Tucker  and  George 
Kennet,  who  were  then  clerks  in  my  office, 
but  the  former  of  whom  is  since  dead;  and 
I  say,  at  the  time  when  the  deed  was  so 
executed  by  the  plaintiff  I  believe,  and  do 
now  sincerely  and  firmly  believe,  that  the 
plaintiff  freely,  deliberately  and  with  a  fall 
and  accurate  knowledge  of  the  nature  and 
effect  of  the  deed,  executed  the  same,  and  that 
the  deed  was  in  accordance  with  the  inten- 
tion and  wishes  of  the  plaintiff  Upon  the 
same  occasion,  but  I  believe  after  the  deed 
had  been  executed  by  the  plaintiff,  some  con- 
versation took  place  between  us  respecting 
an  arrangement  which  had  been  made  be- 
tween herself  and  Philip  Champion  Toker 
for  their  living  together  at  The  Oaks,  and 
she  expressed  her  wish  that  I  should  see 
Philip  Champion  Toker  and  arrange  with 
him,  on  her  behalf,  the  terms  on  which  such 
joint  residence  should  take  place;  and  I 
say  to  the  best  of  my  recollection  and  beliei^ 
my  interview  with  the  plaintiff  on  the  said 
16th  of  November  lasted  upwards  of  three 
hours,  during  which  the  plaintiff  was  alone 
with  me  at  my  office.'' 

The  evidence  given  by  Mr.  Bathurst  would 
have  been  more  satisfactory  if  it  had  stated 
that  he  had  explained  to  tiiie  plaintiff  that 
the  act  she  was  doing  was  irrevocable. 
I  therefore  requested  that  Mr.  Bathurst 
might  be  examined  vivd  voce,  and  accord- 
ingly this  was  the  result  I  put  this  ques- 
tion to  Mr.  Bathurst,  "  Did  the  plaintiff 
understand  that  the  effect  would  be,  under 
all  events,  that  her  real  estate  would  go  to 
Mr.  Philip  Champion  Toker  after  her  death) 
— ^A-  Yes.— 43.  Did  she  understand  that  she 
could  not  alter  the  deed  ?-^A,  I  am  not  sure 
that  she  did.  I  think  she  did.— Q*  Do  you 
remember  whether  you  told  her  that  she 


could  not  alter  the  deedf — ^A.  No;  I  do 
not  remember  that  circumstance,  but  I  think 
it  most  likely  I  did. — Q.  Did  you  explain 
to  her  fully  the  effect  of  the  deed?-— A.  I 
read  it  over. — Q.  That  does  not  amount  to 
much,  but  you  cannot  recollect  that  you 
told  her  that  she  would  have  no  power  to 
alter  the  deed? — ^A.  No.  I  cannot  recol- 
lect that  circumstance. — Q.  Can  you  recol- 
lect whether  she  understood  that  the  effect 
of  it  would  be  to  give  her  landed  estate  to 
Mr.  Philip  Champion  Toker,  in  every  event, 
after  her  death?-— A«  Yes.  I  think  so.  I 
think  that  was  the  case,  but  it  is  so  long 
ago  that  I  can  hardly  charge  my  memoiy." 
In  a  subsequent  part  of  his  ex^nination,  he 
says,  he  had  a  serious  illness  which  had 
affected  his  memory.  Upon  this  evidence, 
it  must  be  taken  that  Mrs.  Toker,  the  plain- 
tiff, knew  what  she  was  about,  and  that  the 
contents  and  effect  of  the  deed  were  fully 
explained  to  her.  This  makes  a  material 
difference  between  the  present  case  and  the 
majority  of  cases  of  an  analogous  descrip- 
tion which  have  so  frequently  come  before 
the  Court  There  is  another  circumstance 
which  is  strongly  in  favour  of  the  defen- 
dant The  solicitor  who  prepared  the  deed 
for  her  was  her  own  solicitor,  and  was  the 
old  family  solicitor,  and  it  is  dear  that  he 
acted  as  her  solicitor,  and  not  as  the  solidtor 
of  the  defendant;  and  it  certainly  would 
not  have  assisted  the  case  of  the  defendant 
if  it  had  been  shewn  that  he  had  employed 
another  solicitor  on  his  own  behalf  to  act  in 
the  matter.  It  differs,  therefore,  materially 
from  those  cases  in  which  only  one  solidtor 
was  employed,  but  that  one  was  the  solid- 
tor  of  the  grantee.  Mr.  Bathurst  seems  to 
have  felt  i^t  he  was  acting,  and  l^iat  he 
really  did  act,  for  the  plaintiff  alone.  And 
it  is  to  be  observed,  that  his  evidence  is 
confirmed  by  his  contemporaneous  letters 
in  answer  to  the  complaints  the  plaintiff 
made  on  the  subject,  which  were  made  as 
early  as  the  month  of  March  1854,  and, 
indeed,  as  soon  as  she  returned  to  reside 
with  her  brother  and  Madame  De  Bui^h. 
It  follows,  therefore,  that  this  deed  must 
stand  as  a  valid  instrument,  unless  it  can 
be  made  to  appear  that  it  was  obtained 
from  the  plaintiff  by  undue  influence,  that 
is  by  the  possession  of  personal  influence 
exeited  over  her  by  the  defendant  or  by  his 
family  for  their  own  advantage.  The  evi- 
dence however  contains  nothing  leading  to 
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tiiat  oondiifidoiL  Tbat  ahe  was  attached  to 
her  nephew  and  his  family,  and  that  she 
had  great  confidence  in  him,  is  established 
by  the  evidence,  and  is,  indeed,  the  moving 
cause  for  the  bounty  which  she  conferred 
on  hiuL  But  beyond  this  there  is  nothing, 
except  the  assertion  of  the  plaintiff,  unsup- 
ported by  any  documentary  evidence,  or  by 
any  fiftcts  established  in  the  cause.  When 
the  catastrophe,  or  rather  the  receipt  of  the 
letters  of  the  28th  of  October  occurred,  the 
application  for  assistance  made  to  the  defen- 
dant's &mily  and  himself  proceeded  fix)m 
the  plaintiff  herseli^  and  as  far  as  the  evi- 
dence of  Mr.  Bathurat  and  the  documentary 
evidence  is  concerned,  the  substitution  of  a 
deed  for  a  will  proceeded  from  herself  alone. 
Unless  a  deed  were  made  irrevocable,  it 
would  in  effect  be  exactly  the  same  thing 
as  a  wilL  I  am  also  impressed  with  the 
manner  and  the  terms  in  which  the  plain- 
tiff complained  of  the  transaction  in  March 
1854.  I  concur  in  the  opinion  expressed 
by  Mr.  Bathurst  in  his  letter  of  the  18th 
of  March  1854,  that  her  previous  letters  of 
the  9th,  11th,  and  17th  of  that  month  did 
not  emanate  from  herself;  the  last  of  them 
states  that  she  wrote  them  all  by  the  ''  ad- 
vice and  sanction"  of  her  brother. 

Upon  the  evidence  it  is  clear  that  this 
lady  had,  when  she  declined  a  few  months 
before  to  see  her  brother  alone,  acted  in  a 
just  estimate  of  her  own  incapacity  to  resist 
his  influence,  and  that  the  alteration  of  her 
intentions  was  occasioned  by  her  visit  to 
him  in  the  month  of  March  1854.  She 
speaks  of  that  visit  and  of  her  leaving  The 
Oaks  in  the  terms  of  having  effected  an 
escape,  but  the  evidence  wholly  disproves 
the  accuracy  of  any  such  impression.  There 
was  no  restraint  put  upon  her,  nor  was  she 
subjected  to  any  species  of  duress ;  and  on 
the  whole  I  am  disposed  to  believe  that  at 
the  moment  when  die  left  The  Oaks  on  the 
morning  of  the  7th  of  March,  to  see  her 
brother  in  London,  she  intended,  as  she 
stated  at  the  time,  to  return,  but  that  she 
was  induced  by  him  not  to  do  so.  It  is 
also  strongly  in  favour  of  the  defendant 
that  the  charge  made  by  the  plaintiff  in 
her  letter  of  t^e  9th  of  March  1854  is  not 
one  of  undue  influence,  but  of  intimidation, 
which  is  completely  disproved,  and  that  the 
charge  made  in  the  letter  of  the  1 1th  of  March 
is  also  not  one  of  undue  influence,  but  of  false 
and  fraudulent  representations,  which  is  also 


disproved  by  the  evidence.  If  the  plaintiff 
had  been  subject  to  the  influence  of  the  de- 
fendant, and  by  reason  thereof  was  unable 
to  act  for  herself,  and  had  been  thereby 
induced  by  him  to  execute  this  deed,  the 
Court  would  undoubtedly  have  set  it  aside, 
but  there  is  no  evidence  of  the  existence  of 
any  such  influence  beyond  the  esteem  which 
she  seems  to  have  entertained  for  the  de- 
fendant before  the  28th  of  October  1853, 
or  after  the  16th  of  November  in  that  year. 
The  evidence  shews  convincingly  that  during 
that  period  the  proposal  for  the  deed  ema- 
nated from  herself,  and  that  she  understood 
what  she  was  about  It  is  also  strongly  in 
frtvour  of  the  defendant  that  Mr.  Bathurst 
has  from  the  first  told  exactly  the  same 
story  that  he  does  now,  and  that  he  gave 
full  information  both  of  the  nature  and  of 
the  effect  of  the  deed,  and  that  nevertheless 
this  bill  was  not  filed  until  after  the  death 
of  her  brother,  and  upwards  of  five  years 
had  elapsed  after  the  parties  were  at  issue, 
and  after  the  plaintiff  had  contested  the 
validity  of  the  deed,  and  also  after  a  serious 
illness  had  attacked  a  witness  on  whose 
testimony  the  whole  must  depend,  and 
which  may  have  impaired  the  full  recollec- 
tion of  Mr.  Bathurst  as  to  the  transaction, 
and  which  he  alleged  to  be  a  reason  for  not 
more  confidently  answering  the  questions 
put  to  him. 

The  whole  matter  rests  on  his  evidence, 
and  it  supports  the  defendant's  casa  The 
law  of  this  Court  is  very  strict  on  the  sub- 
ject of  voluntary  deeds  :  it  gives  no  assist- 
ance for  the  completion  of  them,  and  it  sets 
them  aside  where  there  is  the  slightest  taint 
upon  them ;  but  at  the  same  time  it  does 
not  lay  down  as  a  rule  that  they  are  always 
void,  and  the  mere  alteration  of  intention 
is  not  suflident  to  induce  this  Court  to 
interpose  and  cancel  an  instmment  which 
was  fiilly  understood  and  deliberately  exe- 
cuted by  the  grantor.  That  I  believe  to 
have  been  the  case  here,  and  therefore  I 
cannot  interfere  because  the  feelings  of  the 
plaintiff  are  no  longer  what  they  were  in 
1853.  I  must  dismiss  this  bill;  but  of 
course  the  defendant  will  not  in  the  circum- 
stances of  this  case  ask  from  his  aunt  the 
costs  of  the  cause.  The  bill  will  be  simply 
dismissed. 

The  plaintiff  appealed  from  the  above 
decision.     The  appeal  was  argued,  on  the 
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20th  of  March  1863,  before  the  Lords  Jus- 
tices. 

Counsel  for  the  plaintiff  (the  appellant) 
Mr.  Greene  and  Mr.  Kingdon;  for  the  re- 
spondent, Mr.  Selwytij  Mr.  BaggaUay  and 
Mr.  W.A.  Clark. 

Lord  Justice  Ekight  Bsucb  said  that 
he  conld  not  but  consider  the  case  one  of 
difficulty,  and  he  had  not  been  able  wholly 
to  free  his  mind  from  doubt  upon  the  matter. 
The  Master  of  the  Bolls  had  dismissed  the 
plaintiff's  bill,  and  he  (the  Lord  Justice) 
could  not  give  his  voice  for  disturbing  that 
decision.  His  Lordship  was  of  opinion  tiiat 
Mr.  Bathurst  was  a  trustworthy  witness; 
and,  considering  that  there  was  no  proof  in 
the  case  of  fraud,  misrepresentation,  or  un- 
due influence  exercised  against  Miss  Toker, 
the  plainti£^  his  Lordship  thought  that  the 
settlement  could  not  be  disturbed.  That 
settlement  was  in  form  irrevocable,  and  he 
(the  Lord  Justice)  was  of  opinion  that  the 
lady  intended  it  to  be  sa 

LoBD  Justice  Tubneb  entered  into  aa 
elaborate  statement  of  the  &cts  and  an 
examination  of  the  evidence,  and  finally 
expressed  his  opinion  to  be  in  accordance 
with  that  both  of  his  learned  Brother  and 
the  Master  of  the  BoUs.  The  appeal  would 
be  dismissed,  but  there  would  be  no  costs 
beyond  the  deposit. 


Westbuey, 
Feb. 


BUEY,L.C.J 

..  14, 18.     \ 


Re  THE  BBITISH  PBOVI- 
DENT  LIFE  AND  FIEE 
ASSUBANCE  SOCIETY. 

(Dr.  Grades  case. J 

Windtng^p — Contributory — Transfer  of 
Shares  —  Purchase  by  Company — Acqui- 
escence. 

Upon  the  compromise  of  an  acUon  brought 
by  G.  against  a  company  in  which  he  toas  a 
shareholder,  it  was  arranged  that  G.  should 
transfer  his  shares  to  S,  who  teas  the  momag- 
ing  director,  and  ^vould  receive  from  ^ 
company  a  sum  of  monjty  as  the  price  of  his 
shares  and  in  satisfa^^tion  of  his  claim. 
Accordingly,  the  money  was  paid,  the  shares 
were  transferred,  and  the  transfer  registered. 
Two  years  afterwards  the  company  was 
ordered  to  be  wound  up,  and  the  official 
manager  placed  G.*s  name  on  the  list  cf  con- 
tributaries^  on  the  ground  that  the  transfer 


wcu  invalid,  B.  being  a  trustee  for  the  eomr 
pony,  and  the  assent  of  the  shareholders  to 
the  transaction  not  having  been  obtained. 
The  Court,  under  the  circumstances,  declined 
to  impute  to  G.  knowledge  that  &  was  a 
trustee  for  the  company;  but  independently 
of  this  it  was  held,  that  the  transaction  hav- 
ing been  acquiesced  in  by  the  shareholders 
for  two  years,  their  consent  must  be  presumed 
as  against  the  company,  and  accordingly 
G.*s  name  was  ordered  to  be  taken  off  the 
list. 

Where  an  act  has  been  done  by  a  public 
company,  to  the  legality  of  which  certain 
formalities  are  requisite,  and  the  drcmn- 
stances  are  such  that  knowledge  and  acqui- 
escence may  be  imputed  to  every  shareholder, 
the  Court  will,  as  against  the  company,  infer 
thai  the  necessafy  formdUties  have  been  comr 
plied  with. 

This  was  an  application  by  Dr.  Grady  to 
have  his  name  removed  from  tiie  list  of 
contributories  of  the  British  Provident  life 
and  Fire  Assurance  Society,  in  course  of  being 
wound  up,  in  respect  of  twenty-five  shares 
formerly  held  by  him,  but  since  transferred 
to  Mr.  Sheridan,  one  of  the  directors  of  the 
company.  Dr.  Grady  had  formerly  been 
one  of  the  medical  officers  of  the  society, 
but  disputes  arose  between  himself  and  the 
society;  and  on  the  26th  of  October  1858 
he  received  a  notice  that  his  professional 
services  were  dispensed  with.  Portly  after 
this  he  commenced  an  action  against  the 
society  for  monies  due  to  him  in  respect  of 
services  rendered.  This  action  was  com- 
promised by  the  payment  to  Dr.  Grady  of 
six  months'  salary  and  a  promissory  note 
for  100/.,  and  the  transfer  by  him  of  his 
shares  to  Sheridan.  This  transfer,  dated 
the  29th  of  March  1859,  was  duly  executed 
and  entered  on  ike  books  of  ike  company, 
and  Sheridan's  name  was  returned  to  the 
Joint-Stock  Companies'  Begistration  OfBee 
as  tiie  holder  of  the  shares.  The  order  for 
winding-up  was  made  in  March  1861.  The 
official  manager  had  placed  Dr.  Grady's 
name  on  the  list  of  contributories,  on  the 
ground  that  Sheridan  was  a  trustee  for  the 
company,  and  the  assent  of  the  shareholders 
ought  to  be  obtained  in  order  to  make  the 
transfer  valid. 

Mr.  T.  A.  Roberts,  for  Dr.  Grady,  denied 
that  he  had  any  knowledge  of  Sheridan 
being  a  trustee  for  the  coQipanyy  baiif  thia 
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were  so,  Uie  shareholders  had  authorized  or, 
at  ail  eyents,  acquiesced  in  the  transfer — 
Eo(h9e^9  casey  1  De  Gez  <fe  Sm.  777. 

Mr.  Baily  and  Mr.  E.  K.  Karslake,  for 
the  official  manager,  referred  to 

Stankop^i  case,  3  De  Gex  &  Sm.  198 ; 

8.C  19  Law  J.  Rep.  (n.s.)  Chanc.  389. 

Morgan's  cagey  1  Ibid.  750;  b.c.  1  Mac. 

&G.  225;  IHaUifeTw.  320;  18 Law 

J.  Rep.  (N.&)  Chanc.  265. 

Eyr^s  coiCy  31  Law  J.  Rep.  (n.s.)  Chana 

640. 
Mr.  Shebbeairey  for  the  creditors'  repre- 
aentative. 

Richnumd*8  Executort*  casCy  3  DeGex  & 

Sm.  96. 
Lawes's  casCy  1  De  Gex,  M.  &  G.  421; 
8.  c  20  Law  J.  Rep.  (n.s.)  Chanc. 
295;  21  Ibid.  68a 

The  LoBD  Chanokllos  (without  calling 
on  Mr.  Roberts  for  a  reply). — ^In  this  case, 
at  the  instance  of  the  official  manager,  a 
gentleman  of  the  name  of  Grady,  who 
transferred  his  shares  to  a  Mr.  Sheridan, 
on  the  29th  of  March  1859,  by  a  deed  of 
transfer,  duly  registered  and  entered  in  the 
books  of  the  company,  has  been  put  upon 
the  list  of  contributories  as  a  shareholder 
ti  the  company,  which  is  now  being  wound 
up  under  an  order  dated  in  Mardi  1861. 
Undoubtedly  it  is  incumbent  on  the  official 
manager  to  produce  a  sufficient  case  to 
justify  my  wholly  disregarding  this  trans- 
action, and  arriving  at  the  conclusion  that 
these  shares  still  remain  vested  in  Dr. 
Grady. 

Now,  the  undisputed  facts  appear  to  be 
these:  Dr.  Grady  was  a  shareholder  of 
twenty-five  shares.  He  was  also  one  of 
the  medical  officers  of  the  life  Assurance 
Company.  A  disagreement  arose  between 
him  and  the  company  some  time  previously 
to  the  month  of  March  1859,  and  he 
bron^t  an  action  against  the  company  to 
recover  a  sum  of  money  to  which  he  alleged 
he  was  entitled.  That  action  led  to  a 
negotiation,  which  terminated  in  this  com- 
promise, namely,  that  Dr.  Grady  should 
receive  a  certain  sum  of  money  from  the 
company;  and  it  was  part  of  the  n^oti- 
ation  that  his  shares  should  be  transferred 
to  Mr.  Sheridan.  The  allegation  of  the 
official  manager  is,  that  Dr.  Grady  knew 
that  Mr.  Sheridan  was  a  trustee  for  the 


company.  Hiere  Is  nothing  brought  for- 
ward in  support  of  that  statement,  except 
the  inference  to  be  collected  from  the 
admitted  &cts  of  the  case;  and  those  are 
the  fact  that  the  agreement  to  transfer  the 
shares  was  undoubtedly  part  of  the  general 
compromise  and  agreement  by  which  the 
action  was  settled,  the  £act  of  Sheridan 
being  the  managing  director,  and  the  fsict 
tiiat  the  sum  of  money  entered  in  the 
transfer  of  the  shares  as  the  consideration 
was  in  reality  paid  to  Dr.  Grady  as  part 
of  the  larger  sum  that  was  handed  over  to 
him  from  the  fimds  of  the  company.  On 
the  other  hand.  Dr.  Grady  swears  that  he 
had  personally  agreed  with  Mr.  Sheridan 
to  miake  a  transfer  to  him  of  the  shares. 
He  states  distinctly  that  Sheridan,  as  an 
inducement  to  him  to  come  to  terms  of 
compromise,  offered  to  take  his  shares  off 
his  hands;  and  Dr.  Grady  states  that  he 
had  no  knowledge  and  no  reason  to  believe 
that  Sheridan  was  to  hold  them  in  trust 
for  the  company.  Sheridan  makes  no  affi- 
davit :  there  is,  therefore,  the  direct  state- 
ment of  Dr.  Grady;  and  the  question  is, 
whether  it  is  outweighed  and  disproved 
by  the  endetUia  ret  resulting  from  the 
transaction  itself  The  intrinsic  evidence 
resolves  itself  merely  into  the  fact  of  the 
one  contract  being  arrived  at  at  the  same 
time  as  the  other,  and  the  fact  of  the 
money  paid  to  Dr.  Grady  being  a  lump 
sum,  which  included  the  consideration 
for  the  transfer.  But  I  am  not  of 
opinion  that  I  can  infer  from  that  that 
Dr.  Grady  knew  that  Mr.  Sheridan  was  to 
hold  these  shares  on  the  part  of  the  com- 
pany, or  that  he  was  in  reality  to  become 
the  assignee  of  them  as  the  property  of 
the  company.  Sheridan's  affidavit  might 
have  contradicted  what  is  sworn  to  by 
Dr.  Grady.  There  is  nothing  said,  either  by 
the  solicitor  who  acted  on  the  part  of  the 
company,  or  by  the  solicitor  of  Dr.  Grady, 
or  by  any  of  the  directors,  to  warrant  my 
coming  to  the  conclusion  that  the  state- 
ment made  by  Dr.  Grady  is  erroneous  or 
untrue.  I  must,  therefore,  arrive  at  the 
conclusion  that  the  transaction  was  that 
which  Dr.  Grady  represents.  It  may  be 
perfectly  true  that  it  was  part  of  the  general 
compromise.  It  is  very  possible  that  the 
directors  might  have  found  one  of  their 
own  body  who,  in    order  to  avoid  the 
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exposure  in  the  action,  was  willing  to  stand 
in  the  shoes  of  Dr.  Grady.  It  is  veiy 
possible  that  the  money  might  not  be  paid 
separately  and  distinctly  to  Dr.  Giudy, 
but  Dr.  Grady  might  weU  be  warranted  in 
believing  that  would  be  matter  of  arrange- 
ment between  Mr.  Sheridan  and  the  other 
directors,  that  is,  between  Mr.  Sheridan 
and  the  company.  I  cannot,  therefore, 
arrive  at  the  conclusion  that  a  mere  suspi- 
cion, to  be  derived  fipom  the  mode  of  com- 
pleting the  transaction,  when  the  £eu^  which 
I  am  desired  to  infer  from  that  suspicion 
might  have  been  directly  proved  by  the 
evidence  either  of  Mr.  Sheridan  or  of  the 
solicitor,  is  to  be  put  into  the  scale  as  suffi- 
cient to  weigh  down  the  positive  statement 
of  Dr.  Grady. 

Now  it  might  be  sufficient  to  rest  there, 
but  I  am  by  no  means  disposed  to  overlook 
the  rest  of  the  case.  Let  it  be  for  a  moment 
assumed  that  Mr.  Sheridan  in  point  of  fact 
was  acting  on  behalf  of  the  company.  I 
find  that  the  company  was  not  at  all  dis- 
qualified from  purchasing  shares,  and  in 
that  particular  the  case  is  wholly  in  contrast 
with  the  numerous  cases  that  have  been 
cited  at  the  bar.  It  approaches  much  more 
nearly  to  the  case  of  Bargate  v.  Shortridge 
(2)  than  it  does  to  the  cases  that  have  been 
cited  before  ma  If  a  company  has  no  power 
to  do  a  particular  thing,  undoubtedly  that 
power  cannot  be  added  to  the  company  by 
the  agreement  of  the  shareholders,  nor  can 
it  be  inferred  to  have  been  done  l^ally, 
merely  from  acquiescence  or  from  subse- 
quent delay  in  questioning  the  transaction. 
But  if  a  company  has  power  to  do  a  thing, 
and  if  there  is  only  requisite  a  particuk^ 
formality,  such  as  the  consent  of  a  general 
meeting,  in  order  to  warrant  the  exercise 
of  that  power,  and  if  I  find  the  company 
dealing  with  an  individual  at  arm's  length 
and  taking  a  transfer  of  shares,  duly 
completing  that  transfer,  and  entering  the 
transaction  in  books,  so  that  I  am  war- 
ranted and  justifiedin  imputing  a  knowledge 
of  it  to  every  shareholder,  I  am  fuUy 
borne  out  not  only  by  the  reason  of  the 
thing,  but  by  the  express  authority  of  the 
case  which  I  have  referred  to,  in  inferring 
as  against  the  company  that  the  formality 

(2>  5  H.L.  Cm.  297;  •.  c.  24  Law  J.  Bep.  (n.s.) 
CliAiifi.  457. 


which  alone  is  wanting  to  the  exercise  of 
the  power  had  been  either  antecedently 
supplied  or  subsequently  added  to  the  trans- 
action.    It  has  been  said  in  answer  to  that, 
that  Dr.  Grady  was  a  shareholder.    That 
does  not  in  the  smallest  degree  make  the 
matter  different,  as  fiur  as  I  am  warranted  in 
inferring  the  formality.     If  Dr.  Grady  was 
a  shareholder,  which  was  undoubtedly  the 
case,  he  was  a  shareholdw  dealing  at  arm's 
length  with  the  company.     The  company 
proposed  that  he  should  put  an  end  to  his 
action,  and  they  engaged  that  they  would 
take  a  transfer  of  tiie  shares.  They  had  a 
perfect  right  to  do  so,  provided  the  share- 
holders either  subsequently  acquiesced  or 
had  previously  given  the  authority,  and  I 
am  of  opinion  that  I  am  perfectly  warranted 
in  inferring  the  fact  that  that  formality 
was  not  wanting.    The  transfer  was  duly 
entered  in    the  books  of  the    company 
on   the   4th  of  April   1859.     In  anoth^ 
book,  called  the  ledger  of  the   company, 
it  also  appears  the  return  was  made  to 
the  registration  office  in  the  manner  re- 
quired by  the  statute  on  the  30th  of  May 
1859;  and  in  that  return  John  Sheridan  is 
represented  as  the  holder  of  the  twenty-five 
shares  by  transfer  from   William  Grove 
Grady.      There    is    therefore    everything 
required  for  a  valid  transaction,  and  every- 
thing that  was  necessary  to  give  notice 
to  every  shareholder  of  what  had  taken 
place,  even  if  I  suppose  what  had  taken 
place  to  be  in    reality    a    purchase   by 
the  company.     That  that  would  be  totally 
immaterial  as  affects   Dr.   Grady,   unless 
he  had  notice  of  it,   I  have  already  ob- 
served;   but  even    if  he    had   reason  to 
believe  it,  yet  if  I  find  the  transaction  dealt 
with  in  tiie  manner  I  have  described,  and 
acquiesced  in  by  the  shareholders  of  the 
company  for  more  than  two  years  after  the 
regular  completion   of  it,    I   do   not  go 
beyond  that  which  reason   requires    and 
authority  justifies  in  holding  that  the  for- 
mality of  the  consent  of  the  shareholders 
must  be  presumed  as  against  the  company. 
I  shall  therefore  direct  the  name  of  Dr. 
Grady  to  be  taken  off  the  list  of  contribu- 
tories. 
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Wood, 
March 


►,v.a( 

i6,9.  I 


SIMPSON  V,  THE  SCOTTISH 
UNION  FIRE  AND  LIFE  IN- 
8URAJJCB  COMPANY. 


Poliq/  of  Insurance — Landlord  and  Ten- 
ant, 14  Geo.  3.  c.  78.  s.  83. 

Under  an  agreement  withiheir  landlord  S, 
W,  M.  and  J,  M,  insured  certain  houses  of 
which  they  were  joint  tenants fromyear  to  year 
for  500/.  The  houses  were  burnt  dovm,  and 
8,  thereupon  informed  the  Insurance  Com- 
pany thai  he  tms  the  person  entitled  to  the 
benefit  of  the  policy,  and  claimed  to  have  it 
laid  out  in  rebuilding  the  houses.  The  In- 
surance Company  entered  into  an  arrange- 
nunt  with  W,  M.  and  J,  M,  and  cancelled 
the  policy.  3.  thereupon  rebuilt  the  houses  at 
his  own  ejcpensCy  and  filed  a  bill  to  compel  the 
insurance  company  to  pay  him  so  much  of 
the  sum  dtie  on  the  policy  as  had  been  pro- 
perly expended  by  him  in  rebuilding :  — Held, 
upon  a  demurrer  by  the  company,  that  no 
sufficient  request  had  been  made  to  tlve  comr 
pany  to  satisfy  section  %^.  o/14  €feo.  3.  c  78. 
That  8.  W€U  not  entitle  under  the  above  sec- 
tion to  rebuild  the  hotises  himself  and  then 
call  upon  the  company  to  refund  the  m,oney 
foexpmded. 

A  tenant  from  year  to  year  insuring  is 
not  limited  in  his  claim  on  the  insurance 
company  to  the  extent  of  his  interest  in  the 
property  insured. 

Where  a  new  right  has  been  created  by  act 
of  parliaw^ent,  the  proper  method  of  enforcing 
it  is  by  mandamus  at  common  law. 

Qu»re — whether  section  83.  o/  14  Geo.  3. 
c  78.  applies  to  property  not  lying  within 
the  bills  of  mortality. 

The  bill  in  this  case  was  filed,  by  David 
Caldow  Simpson,  against  the  Scottish  Union 
Fire  and  Life  Insurance  Company  and  F. 
G.  Smith,  and  stated  that  certain  houses, 
Nos.  4 and  5,  Simpson's  Terrace,  North  Wool- 
wich Road,  belonging  to  the  plaintiff,  were 
in  1861  let  to  William  Miller  and  Jane 
Miller  as  tenants  from  year  to  year.  That  an 
agreement  was  made  that  William  Miller 
should  insure  the  said  houses  in  his  own 
name  or  in  the  name  of  Jane  Miller,  or  in 
the  name  of  himself  and  the  said  Jane 
Miller,  for  500/.  That  in  pursuance  of  this 
Agreement  W.  Miller  effected  an  insurance 
of  the  said  houses  in  the  Scottish  Union 
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Fire  and  Life  Insurance  Company  for  the 
sum  of  500/.,  and  duly  communicated  to  the 
plaintiff  that  an  insurance  had  been  effected. 
That  on  the  10th  of  December  1861,  the 
said  houses  Nos.  4  and  5,  Simpson's  Terrace, 
were  burnt  down,  and  that  on  or  about  the 
12th  of  December  1861,  the  plaintiff  went 
in  person  to  the  office  of  the  Scottish  Fire 
and  Life  Insurance  Company,  and  there 
informed  the  defendant  F.  G.  Smith,  the 
secretary  of  the  said  company,  that  the 
plaintiff  was  the  landlord  or  lessor  of  and 
the  person  interested  in  and  entitled  to  the 
said  two  houses  which  had  been  burnt 
down,  subject  only  to  the  tenancy  of  W. 
Miller  and  J.  Miller,  and  inquired  whether 
the  said  houses  were  insured  by  the  said 
W.  Miller;  and  the  plaintiff  stated  to  F.  G. 
Smith,  that  by  the  arrangement  and  under- 
standing with  the  plaintiff  the  said  W. 
Miller  and  J.  Miller  had  agreed  to  insure 
the  said  buildings.  F.  G.  Smith,  after  some 
reference  to  the  books  of  the  company, 
informed  the  plaintiff  that  W.  Miller  had 
effected  two  separate  policies  of  insurance 
with  the  company,  namely,  a  policy  for 
some  sum  upon  the  stock-in-trade,  furniture, 
chattels  and  effects  of  the  said  W.  Miller 
and  J.  Miller,  in  and  upon  the  said  mes- 
suages and  dwelling-houses,  and  a  separate 
policy  for  the  sum  of  500/.  upon  the  mes- 
suages and  buildings  themselves.  The  1 1th 
paragraph  of  the  bill  was  as  follows : 

"The  plaintiff  and  the  said  F.  G.  Smith 
had  some  further  conversation  upon  the 
subject  of  the  said  insurance,  and  from  what 
took  place  at  such  interview  it  appeared 
to  the  plaintiff  that  the  said  F.  G.  Smith 
considered  the  case  was  a  suspicious  one, 
and  would  require  investigation,  and  the 
said  F.  G.  Smith  by  his  observations 
and  statements  led  the  plaintiff  to  be- 
lieve, and  the  plaintiff  was  thereby  induced 
to  believe  that  no  arrangement  would  be 
effected  with  reference  to  the  said  policy  for 
500/.  with  the  defendant  W.  Miller  without 
communication  with  the  plaintiff.  The  plain- 
tiff also  stated  to  the  said  F.  G.  Smith  that 
he  claimed  to  be  entitled,  as  the  owner  or 
lessor  of  the  said  premises,  to  the  benefit  of 
the  said  policy,  and  to  have  the  same  either 
laid  out  and  expended,  so  far  as  jthe  same 
would  extend,  in  and  towards  the  rebuild- 
ing and  reinstating  the  said  houses  which 
had  been  so  burnt  down,  or  paid  to  the 
2U 
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plaintiff  for  that  purpose;  and  the  plaintiff 
at  the  conclusion  of  the  interview  with  the 
defendant  F.  G.  Smith,  made  an  observa- 
tion to  this  effect :  *  I  may  rely  upon  your 
paying  nothing  to  Miller/  and  the  defen- 
dant assented  to  this." 

The  bill  further  stated  that  afterwards 
F.  G.  Smith  informed  the  plaintiff  that 
the  company  had  settled  with  Miller,  and 
had  cancelled  the  policy,  and  F.  G.  Smith 
refused  on  behalf  of  the  company  to 
further  discuss  the  matter  with  the  plain- 
tiff, or  to  make  any  arrangement  with 
him  as  to  the  application  of  the  money 
for  which  the  said  premises  had  been 
insured.  That  the  plaintiff  then  rebuilt 
the  two  houses,  in  the  same  style  and 
of  the  same  description  and  value  as  the 
said  two  houses  destroyed  by  fire,  and  that 
after  fiiU  notice  of  the  claims  of  the  plaintiff 
the  company,  in  January  1862,  entered  into 
an  arrangement  with  W.  Miller,  by  virtue 
of  which  the  company  paid  to  W.  Miller 
the  sum  insured,  upon  the  other  policy 
of  insurance  effected  by  W.  Miller  upon  his 
own  stock,  furniture  and  effects  in  and  upon 
the  said  premises,  and  that  in  consideration 
thereof  W.  Miller  and  J.  Miller  waived,  or 
purported  to  waive,  all  their  rights  and 
claims  in  respect  of  the  said  policy  for  secur- 
ing 500/.,  and  delivered  up  the  said  last- 
mentioned  policy  of  insurance  to  the  com- 
pany, and  that  the  company  alleged  that 
the  same  had  been  in  some  manner  can- 
celled or  destroyed  by  them. 

The  bill  prayed  that  it  might  be  declared 
that  under  the  circumstances  the  plaintiff 
was  absolutely  entitled  to  require  the 
defendants,  the  Scottish  Union  Fire  and 
Life  Insurance  Company,  and  the  directors 
thereof,  to  lay  out  and  expend  the  said 
sum  of  500/.,  or  other  the  amount  for  which 
the  said  dwelling-houses  and  buildings  were 
insured,  or  a  sufficient  part  of  such  sum,  in 
and  about  the  rebuilding  and  fiilly  rein- 
stating and  restoring  the  said  dwelling- 
houses  and  premises,  and  that  the  defen- 
dants, the  said  company,  became  and  were 
under  the  circumstanoes  in  the  said  bill 
stated  bound  and  liable  to  lay  out  and 
expend  and  apply,  and  ought  at  the  request 
of  the  plaintiff  to  have  laid  out,  expended 
or  applied  the  same,  or  a  sufficient  part 
thereof  accordingly,  and  that  it  might  be 
declared  that  the  defendants,  the  said  com- 


pany, had  become  and  were  liable  to  pay 
the  amount  due  upon  the  said  policy  to  the 
plaintiff  in  satisfaction,  so  far  as  the  same 
would  extend,  of  the  amount  properly  and 
necessarily  expended  by  the  plaintiff  in  re- 
building and  reinstating  the  said  houses. 
That  an  account  might  be  taken  and  the 
defendants,  the  company,  might  be  decreed 
to  pay  to  the  plaintiff  the  500/.,  or  so  much 
thereof  as  should  appear  to  have  been  pro- 
perly expended  and  laid  out  by  the  plaintiff 
as  aforesaid. 

To  this  bill  the  defendants  put  in  sepa* 
rate  demurrers  for  want  of  equity. 

Sir  H.  Catms  and  Mr.  H.  Cox^  in  sup- 
port of  the  demurrers,  submitted  that  it  did 
not  appear  on  the  face  of  the  bill  that  any 
distinct  request  had  been  made  to  the  com- 
pany as  required  by  14  Geo.  3.  c  78.  a.  83. 
Even  if  a  sufficient  averment  of  such  a  re- 
quest appeared  on  the  bill,  yet  the  demurrer 
must  be  allowed,  as  the  act  14  Geo.  3.  c.  78. 
was  expressly  limited  by  the  preamble  to 
places  within  the  Weekly  Bills  of  Mortality. 
On  this  point  they  cited — 

Vernon  v.  Smithy  5  B.  &  Aid.  1. 
Richards  v.  EastOy  15  Mee.  <k  W.  244; 

s.  c.  15  Law  J.  Rep.  (n.s.)  Exch.  163. 
Finite  Y,  Fhippard,  11  Q.B.  Rep.  347; 

s.  c.  17  Law  J.  Rep.  (n.s.)  Q.R  89. 
That  in  the  present  case  the  insurance 
having  been  effected  in  the  name  of  the 
tenant,  the  company  could  only  be  required 
to  pay  a  sum  proportioned  to  his  interest  and 
the  damages  he  suffered  in  respect  of  his 
tenancy.  At  all  events,  the  landlord  could 
recover  nothing  from  the  company  as  they 
had  already  made  terms  with  the  tenant 
in  whose  name  the  houses  were  insured — 
The  Sadler^  Company  v.  Badcock,    2 

Atk.  554. 
The    landlord's    right,   if  any,   was   thnt 
created  by  14  Geo.  3.  c  78.  s.  83,  which  he 
must  enforce  by  mandamus  at  common  law, 
not  by  a  bill  in  Chancery. 

Mr.  Everitt,  in  support  of  the  bill,  con- 
tended that  the  act  14  Geo.  3.  a  7a  s.  83. 
extended  to  the  coimtry  generally.  Where 
words  sufficiently  general  were  used  in  an 
act  of  parliament,  they  must  not  be  limited 
by  the  wording  of  the  preamble.  A  request 
sufficient  to  satisfy  the  requirements  of  the 
act  was  averred  in  paragraph  eleven  of  the 
bill,  but  there  was  no  necessity  to  aver  any 
request,  as  the  statute  was  in  the  altema- 
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iive,  the  words  being,  "  upon  the  request 
of  any  person,  or  upon  grounds  of  suspi- 
cion," and  the  bill  contained  an  averment 
of  grounds  of  suspicion. 

As  regarded  the  interest  of  a  tenant  from 
year  to  year,  it  was  clearly  more  than  the 
value  of  one  year's  rent,  for  being  in  pos- 
session he  could  require  the  premises  to  be 
restored  to  their  original  condition;  and 
the  words  of  the  statute  were  express — 
"cause  ^the  inmtrance  money'  to  be  laid 
out  80  far  as  the  same  will  go" ;  there  was 
no  hardship  in  the  case,  as  the  company 
were  not  being  asked  to  pay  twice  over; 
they  had  not  parted  with  the  money. 

Most  of  the  cases  as  to  mandamus  were 
cases  arising  under  the  Bank  Charter  Act. 
Under  a  mandamus  no  account  C3uld  be 
taken  against  the  company.  The  plaintiff 
was  entitled  to  enforee  his  right  under  the 
policy  of  assurance  by  an  application  for 
an  injunction.  On  tins  point  he  cited — 
Law  V.   the  London  Indupuiahle  Life 

Policy  Company^  1  Kay  (k  J.  223;  s.  c. 

24  Law  J.  Rep.  (n.s.)  Chanc.  196. 
Hntchimon  v.  Wright,   25  Beav.  444; 

8.  c.  27  Law  J.  Rep.  (n.s.)  Chana  834. 

Sir  II,  Cairns,  in  reply. 

Wood,  V.C. — I  am  sorry  to  be  compelled 
to  decide  this  case  upon  the  narrow  grounds 
taken  by  the  averments  of  the  bill  as  the 
question  that  has  been  argued  is  one  of 
eonsiderable  importance.  Before  any  claim 
can  be  made  to  the  benefit  of  the  83rd 
section  of  this  act  (supposing  the  act  to  be 
of  the  general  character  assumed  by  the  bill, 
and  to  be  applicable  to  buildings  not  within 
the  Bills  of  Mortality),  1  apprehend  a  dis- 
tinct request,  not  necessarily  in  writing, 
but  a  distinct  request  must  be  made  by  the 
person  claiming  to  be  interested,  to  have 
the  monies  laid  out  and  expended  as  far  as 
they  will  go  towards  rebuilding  and  rein- 
stating the  house  or  houses  which  have 
been  destroyed.  The  mode  in  which  that 
is  averred  in  the  bill  is  this :  there  was  an 
agreement  by  the  plaintiff  with  the  Millers, 
the  tenants,  that  they  should  insure  in  their 
names,  not  in  the  name  of  the  landlord,  in 
the  sum  of  5001. ;  and  then  the  bill  states 
that  a  fire  having  taken  place,  the  plaintiff 
went  to  see  Smith,  the  secretary  of  the 
company,  who  he  says  was  and  is  the 


agent  duly  constituted  in  their  behalf  in 
all  affairs  of  the  company.  The  plaintiff 
stated  to  Smith  that  he  was  the  landlord 
or  lessor  of,  and  the  person  interested  in 
and  entitled  to  the  two  houses  and  pre- 
mises which  had  been  burnt  down,  and  he 
inquired  whether  the  houses  were  insured 
by  Miller  pursuant  to  the  agreement  with 
the  plaintiff,  and  for  what  sums.  Then 
Smith,  after  some  reference  to  the  books  of 
the  company,  informed  him  that  Miller  had 
effected  two  separate  policies  of  insurance 
with  the  company,  namely,  a  policy  for  a 
certain  sum  upon  the  stock-in-trade,  furni- 
ture, chattels  and  effects  of  the  Millers  in 
and  upon  the  messuages  and  dwelling- 
houses,  and  a  separate  policy  for  500L 
upon  the  messuages  or  dwelling-houses  and 
buildings  themselves.  The  only  thing  ap- 
proaching to  a  request  is  stated  in  the 
eleventh  paragraph  of  the  bill;  but  no 
reference  is  there  made  to  the  act  of  par- 
liament, and  the  statement  in  that  para- 
graph as  it  stands  is  an  extremely  weak 
way  of  averring  that  there  was  a  request 
under  the  act  of  parliament  to  the  company 
that  this  money  should  be  laid  out  by  the 
company  in  rebuilding.  There  is  a  state- 
ment of  a  claim, — ^no  request  made  to  the 
company, — ^but  a  statement  in  a  conversa- 
tion with  the  secretary,  that  the  plaintiff 
claimed  to  have  the  money  either  laid  out 
in  reinstating  or  to  have  it  paid  to  him  as 
being  the  landlord  or  owner,  which  may 
refer  either  to  his  agreement  or  to  the  act 
of  parliament.  He  refers  it  to  neither. 
Then  follows  an  averment  of  the  agreement 
by  the  company  with  the  Millers,  by  which 
the  Millers,  who  had  effected  the  policy  as 
to  the  buildings,  abandoned  it,  and  gave  it 
up  to  be  cancelled  upon  being  paid  their 
policy  on  the  goods.  What  strikes  me  upon 
the  whole  bill  is  this :  there  is  no  aver- 
ment of  a  request  to  lay  out  this  money, 
but  only  of  a  claim  in  some  shape  or  other 
under  an  agreement  with  the  Millers,  who 
were  the  persons  entitled  to  the  benefit  of 
the  policy — a  claim  that  it  should  not  be 
paid  to  the  Millers,  and  that  the  plaintiff 
was,  in  fact,  the  proper  owner  of  the  money 
to  be  received  under  the  policy;  because, 
he  goes  on  to  aver  here  that  the  Millers 
had  no  interest  in  the  policy.  Now,  I  ap- 
prehend, it  is  clear  that  that  is  not  what 
is  pointed  at  by  section  83,  supposing  the 
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section  to  be  general  in  its  application.    It 
appears  to  me  that  a  tenant  from  year  to 
year  having  insured  his  premises  for  500/., 
if  his  house  were  burnt  down,  would  be 
entitled  to  say,  "  I  have  a  right  to  have  the 
insurance  for  this  sum  of  500/.  in  respect  of 
the  value  which  I  put  upon  the  premises. 
I  have  a  right  to  have  the  premises  rebuilt 
so  that  I  may  carry  on  my  business,  as  I 
am  a  tenant  from  year  to  year.     I  have  a 
good  trade,  and  there  are  a  number  of  other 
things  which  concern  me,  and  therefore  I 
ask  to  have  the  property  reinstated,  and  it 
is  worth  this  amount."    It  does  not  appear 
to  me  that  I  ought  to  contract  his  rights  to 
the  narrow  interest  that  he  may  be  sup- 
posed to  have  qud.  tenant  from  year  to  year; 
he  would  have  a  right  to  say,   "I  stand 
upon  this  policy,  and  insist  upon  having 
the  house  rebuilt" ;  and  then  the  landlord 
would  .have    a    right   in    respect   of  the 
tenant's  interest  to  have  the  property,  which 
he  so  insured,  rebuilt  in  order  to  avoid  the 
possible  consequence  of  fraudulent  insur- 
ance contemplated  by  the  statute.     But  I 
take  it  to  be  too  clear  for  argument,  that  if 
a  person  does  not  make  any  request  before 
the  person  who  insures  is  settled  with,  he 
cannot  make  it  afterwards.    I  cannot  pos- 
sibly enter  into  the  question  as  to  what 
led  the  company  into  this  bargain.     I  can- 
not know  anything  about  the  suspicious 
character  of  the  policy  which  was  eflfected 
on  the  goods  and  stock  in-trade.     I  cannot 
know  anything  as  to  the  supposed  fraud 
with  respect  to  the  value  of  the  goods  which 
may  have  been  removed.    The  person  who 
insures,  and  who  \&  prvanA  facie  entitled  to 
the  500/.,  unless  the  right  of  the  landlord 
has  been  interposed  by  a  request,  can  re- 
quire payment  to  himself,  or  make  a  bar- 
gain by  which  he  would  give  up  his  right, 
or  allow  the  policy  to  be  cancelled  ;  and  if 
that  is  done,  it  is  clear  that  in  the  absence 
of  fraud  between  the  persons  concurring 
in  the  transaction,  no  such  right  as  that 
claimed   by  the   plaintiffs   coidd  survive. 
There  being   no   averment  of  a  request, 
the  bill  in  its  present  form  cannot  be  sus- 
tained.    But  supposing  this  flaw  could  be 
amended  by  averring  that  a  formal  request 
had  been  made  in  the  mode  that  is  pointed 
out  by  the  act,  and  supposing  the  act  to 
be  general,  then  another  question  arises. 
The  act  o  parliament  directs  that  a  request 


of  tins  kind  shall  be  made,  in  order  that 
the  company  may  apply  the  insurance 
money;  and  it  appears  to  me,  that  it  would 
be  impossible  for  them  to  pay  it  to  the 
owner,  for  this  reason ;  the  act  says,  it  may 
be  either  the  owner  or  the  tenant  that  is 
committing  a  fraud;  and  what  seems  to 
have  been  intended  was  the  benefit  of  the 
public  altogether.  It  is  a  public  enactment 
that  the  company  shall  see  the  money  laid 
out ;  and  the  owner  who  comes  to  a^  for 
the  money  may  have  been  guilty  of  the 
fraud  just  as  much  as  the  tenant  The 
legislature  says,  in  order  to  deter  per- 
sons from  wilfully  setting  their  houses  on 
fire  and  gaining  the  insurance  money,  '4t 
shall  be  lawful  for  the  governors  or  direc- 
tors of  insurance  offices,  and  th^  are 
hereby  required,  on  the  request  of  any 
person  or  persons  interested  in  or  entitled 
unto  any  house  or  houses,  or  other  build- 
ings which  may  hereafter  be  burnt  down, 
demolished,  or  damaged  by  ^LTOy  or  upon 
any  grounds  of  suspicion  that  the  owner  or 
owners,  occupier  or  occupiers,  or  other  per- 
son or  persons  who  shall  have  insured  such 
house  or  houses  or  other  buildings  have 
been  guilty  of  fraud,  or  of  wilfully  setting 
their  house  or  houses  or  other  buildings  on 
fire,  to  cause  the  insurance  money  to  be  laid 
out  and  expended,  as  far  as  the  same  will 
go,  towards  rebuilding,  reinstating  or  re- 
pairing such  house  or  houses."  When  this 
gentleman  rebuilt  his  own  house,  and  asked 
to  be  paid  the  money  that  he  had  laid  out, 
the  company  would  have  a  right  to  say, 
'^  No,  we  win  see  it  done,  and  it  shall  be 
done  by  our  own  surveyor."  They  would 
have  a  right  to  say  that  upcm  two  grounds : 
first,  that  they  are  the  persons  pointed  out 
by  the  act  to  see  this  is  absolutely  done, 
and  that  the  money  is  not  handed  ov^; 
and,  secondly,  they  have  a  right  to  see  that 
the  money  is  properly  and  judiciously  laid 
out  in  the  way  that  would  be  satisfactory 
to  themselves;  superintending  the  build- 
ings, in  order  that  neither  more  nor  less 
than  the  proper  amount  may  be  laid  out, 
whatever  the  value  of  the  property  might 
be.  Of  course,  it  is  obvious  that  one  of 
the  frauds,  and  the  most  likely  fr^ud  to  be 
perpetrated,  would  be  the  insuring  of  a 
house  worth  500/.  for  the  sum  of  1,000/. 
or  the  like ;  and,  accordingly,  the  sum  to 
be  laid  out  would  only  be  the  sum  required 
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to  rebuild  a  house  of  the  same  character  and 
descriptiou  as  that  destroyed,  and  not  the 
whole  amount  specified  in  the  policy.  But, 
supposing  even  the  request  to  be  made,  the 
proper  course  is,  not  to  build  the  house  at 
your  own  expense,  and,  when  you  have 
done  so,  to  come  and  say,  give  me  the 
money  in  respect  of  this;  because  that 
might  lead  to  numerous  frauds.  There 
might  be  engagements,  of  which  the  com- 
pany  would  know  nothing,  between  the 
landlord  and  the  tenant,  as  to  building  the 
house;  there  might  be  a  contract  that  if 
the  house  were  burnt,  the  tenant  should 
rebuild  it;  and  he  would  be  obliged 
to  do  so  under  a  repairing  covenant, 
as  has  been  held  in  some  of  the  cases.  All 
this  would  be  unknown  to  the  company, 
and  they  would  pay  this  money  into  the 
hands  of  another  person,  instead  of  seeing 
that  the  money  was  properly  laid  oijt  by 
themselves.  And  that  brings  me  to  another 
branch  of  the  argument  which  Sir  Hugh 
Cairns  put  before  me,  namely,  whether  the 
proper  remedy  would  not  be  by  mandamus; 
because  it  has  been  settled  that  where  an 
entirely  new  right  is  created  by  act  of  par- 
liament, then  the  remedy  is  by  mandamus ; 
but  if  there  be  only  a  new  remedy  given 
for  enforcing  the  old  rights,  then  the  addi- 
tion of  the  new  remedy  by  act  of  parliament 
does  not  prevent  the  old  remedy  from 
taking  effect.  That  has  been  settled  with 
regard  to  dealings  with  railway  companies ; 
and  one  leading  case  is  Weale  v.  the  WeH 
Middlesex  Waterworks  Company  (2).  It 
was  there  held  that  you  must  look  to  see 
whether  the  right  is  in  itself  new;  if  so, 
the  remedy  given  by  the  act  is  that  to  be 
pursued. 

The  first  ground  on  which  I  think  the 
demurrer  must  be  allowed  is  this,  that 
there  has  been  no  request  made ;  and  the 
second,  which  goes  more  to  the  substantial 
merits  of  the  bill,  is  this,  that  assuming 
the  request  to  have  been  made  in  the 
proper  form,  the  proper  coiu*se  was  not 
for  the  plaintiff  to  erect  these  premises 
for  himself,  and  then,  after  having  erected 
the  premises,  to  come  to  this  Court  and 
say,  now  direct  this  insurance  company 
to  hand  over  the  money  which  was  in- 
wired  by  this  tenant  in  the  first  instance,  in 

(2)  IJ.  &  W.  358. 


order  to  recoup  me  the  expense  I  have  been 
put  to  in  rebuilding  the  premises.  But  the 
proper  coiu«e  would  have  been,  as  it  ap- 
pears to  me,  in  the  first  instance,  to  have 
proceeded  by  mandamus.  If,  as  has  been 
argued,  the  plaintiff  has  a  right  to  come 
here,  I  take  it  that  the  act  of  last  session, 
25  it  26  Vict,  c  42,  would  probably  cover 
this  case ;  but  I  am  not  called  upon  to 
decide  .that  point,  as  I  apprehend  the 
right  course  in  a  case  of  this  description, 
where  the  original  remedy  is  given  by 
mandamus,  would  not  be  to  alter  and  oust 
the  jurisdiction  of  the  Court  of  Queen's 
Bench,  which  has  the  special  prerogative  of 
enforcing  acts  of  parliament,  but  first  to 
establish  your  right  by  way  of  mandamus, 
and  then,  if  any  difficulty  arose  with  refer- 
ence to  the  payment,  to  come  to  the  Court 
of  Chancery  to  enforce  the  charge  so  made 
good  by  the  Court  of  Queen's  Bench.  I 
think,  therefore,  without  deciding  the  point, 
as  to  whether  or  not  that  section  of  the  act 
of  parliament  is  to  be  treated  as  a  general 
enactment,  I  must  allow  this  demurrer,  upon 
the  two  grounds  I  have  mentioned ;  namely, 
first,  that  there  ought  to  have  been  a  request 
stated,  and  then  in  pursuance  of  that  re- 
quest an  application  made  to  the  Court  of 
Queen's  Bench  to  enforce  the  right  by  man 
damns;  and  secondly,  that  the  plaintiff 
was  in  error  in  rebuilding  the  houses  and 
asking  to  have  the  money  expended  by  him 
repaid  by  the  company.  I  consider  that 
the  case  is  of  so  much  importance  that  I 
shall  not  refuse  leave  to  amend  as  it  has 
been  asked. 


Feb.  23 ;    )'  Ee  maxwell's  trusts. 


Wood,  V.C.  ) 
Feb.  23 ;  V 
March  13.   j 

Apportionment — Dividends  on  Shares — 
in  Insurance  Company — in  Railtmy  Com,- 
pany — Apportionment  Acty  4  <£r  5  Will,  4. 
c.  22.  s,  2. — Companies  Clauses  Consolidor 
tion  Acty  8.91. 

Lady  M^  being  entitled^  under  the  will  of 
her  late  husband^  to  a  life  interest  in  certain 
shares  in  the  Alliance  Insurance  Company y 
(the  dividends  on  which  were  under  the 
deed  of  settlement  to  be  declared  half- 
yearly,  and  made  payable  in  the  months  of 
April  and  October  in  each  year^J  and  also 
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to  a  life  interest  in  certain  shares  in  railway 
and  gas  companies,  died  in  November  1860. 
Subsequenili/  a  dividend  was  declared  on 
the  shares  in  the  Alliance  Company  for  the 
half-year  ending  on  the  25th  of  March  1861, 
and  on  the  shares  in  the  railway  and  gas 
companies  for  t/ie  half-year  ending  the  Z\st 
of  December  1860, 

The  executrix  of  Lady  M,  now  claimed 
an  apportioned  part  of  these  dividends : — 
Held,  that  the  dividends  07i  the  s/iares  in  the 
Alliance  Company  tvere  apportionable  under 
t/ie  Apportionment  Act,  because  t/ie  profits 
Ufere  by  the  deed  of  settlement  of  the  company 
divisible  at  fixed  periods. 

The  appoi^ionrnent  must  be  made  with 
reference  to  the  last  p?'eifious  time  when  the 
dividends  were  made  payable,  and  not  to  tJiat 
wlien  they  were  earned. 

The  dividends  on  shares  in  companies 
incorporated  by  acts  ofparliam^U  contain- 
ing clauses  similar  to  section  91.  of  the 
Companies  Clauses  Consolidation  Act,  or  in 
which  tJie  l<ist-mentioned  act  is  incorporated, 
are  not  unthin  the  Apportionment  Act 

Sir  Charles  Maxwell,  by  his  will,  dated 
the  18th  of  July  1843,  bequeathed  personal 
estate  to  trustees  in  trust  for  his  wife,  Lady 
Maxwell,  for  her  life,  and  from  and  after 
her  decease  then  for  other  persons.  Such 
property  included  London  and  North-West- 
em  Railway  stock.  Great  Western  Railway 
stock,  twenty  shares  in  the  South  Metro- 
politan Gaslight  and  Coke  Company  and 
fifty  shares  in  the  Alliance  Fire  Insurance 
Company. 

Lady  Maxwell  died  on  the  17th  of  No- 
vember 1860 ;  and  this  petition  was  pre- 
sented, under  the  Tnistees*  Relief  Act,  asking 
for  payment  of  the  dividends  and  interest 
on  the  fimd  in  court  to  the  persons  next 
entitled  under  Sir  C.  Maxwell's  will 

On  the  22nd  of  February  1861  a  dividend 
was  declared  on  the  London  and  North- 
Weatem  Railway  stock  for  the  half-year 
ending  the  31st  of  December  1860,  and 
was  made  payable  on  the  26th  of  February 
1861. 

On  the  15th  of  February  1861  a  dividend 
was  declared  on  the  Great  Western  Railway 
stock  for  the  same  half-year,  and  was  made 
payable  on  the  1st  of  March  1861. 

On  the  2nd  of  April  1861  a  dividend 
was  declared  on  the  shares  of  the  South 


Metropolitan  Gas  Company  for  the  same 
half-year,  and  was  made  payable  on  the 
12th  of  April  186L 

And  on  the  5th  of  April  1861  a  dividend 
was  declared  on  the  shares  of  the  Alliance 
Insurance  Company  for  the  half-year  ending 
the  25th  of  March  1861,  and  was  made 
payable  on  the  10th  of  April  1861. 

Lady  Maxwell's  representatives  now 
claimed  to  be  entitled  to  an  apportioned 
part  of  these  dividends,  under  the  Appor- 
tionment Act  (4  &  5  Will.  4.  c  22),  s.  2. 

The  London  and  North- Western  Railway 
Company  were  incorporated  by  the  9  &  10 
Vict.  c.  cciv.,  with  which  act  the  Companies 
Clauses  Consolidation  Act  (8  &  9  Vict  c.  1 6.) 
was  incorporated.  By  section  91.  of  this 
last  act  it  is  provided  that  certain  powers 
of  the  company,  including  the  declaration 
of  dividends,  &hall  be  exercised  only  at  a 
general  meeting  of  the  company. 

By  section  120.  of  the  same  act  it  is 
enacted,  that  "  Previously  to  every  ordinary 
meeting,  at  which  a  dividend  is  intended 
to  be  declared,  the  directors  shall  cause  a 
scheme  to  be  prepared  shewing  the  profits, 
if  any,  of  the  company  for  the  period  current 
since  the  preceding  ordinary  meeting  at 
which  a  dividend  was  declared,  and  appor- 
tioning the  same,  or  so  much  thereof,  as 
they  may  consider  applicable  to  the  pur- 
poses of  dividends  amongst  the  shareholders 
according  to  the  shares  held  by  them  re- 
spectively, the  amount  paid  thereon  and 
the  periods  during  which  the  same  may 
have  been  paid,  and  shall  exhibit  sudi 
scheme  at  such  ordinary  meeting,  and  at 
such  meeting  a  dividend  may  be  declared 
according  to  such  scheme." 

The  Great  Western  Railway  Company 
were  incorporated  by  5  &  6  Will  4.  c  cvii., 
and  it  is  enacted  by  section  146.  of  that 
act  "  That  it  shall  be  lawful  for  the  said 
company,  and  they  are  thereby  empowered 
from  time  to  time,  at  any  half-yearly  general 
meeting,  or  at  a  special  meeting  to  be 
called  for  that  purpose,  to  declare  and 
make  a  dividend  out  of  the  clear  profits, 
of  the  said  undertaking,  and  such  dividend 
shall  be  after  the  rate  of  so  much  per  share 
upon  the  several  shares  held  by  the  mem- 
bers of  the  said  company  in  the  joint-stocks 
thereof"  And  it  is  thereby  provided  "  That 
such  dividends  shall  not  be  made  oftener 
than  quarterly." 
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The  South  Metropolitan  Gas-light  and 
Coke  Company  was  incorporated  by  5  Vict. 
c  Ixzix.,  which  act  contains  provisions  (sec- 
tion 84.)  as  to  the  declaration  of  dividends 
aimikir  to  those  contained  in  section  91. 
of  the  Companies'  Clauses  Consolidation 
Act 

At  an  exteaordinary  general  court  of 
proprietors  of  the  Alliance  Insurance  Com- 
pany, held  on  the  16th  of  April  1834, 
certain  alterations  were  made  in  the  deed 
of  settlement  of  the  company,  and  it  was 
resolved  that  the  profits  and  accumulations 
made  by  the  investment  of  the  capital  of 
the  company,  should  thereafter  be  divided 
half-yearly,  and  that  such  half-yearly  divi- 
dends should  be  paid  and  payable  at  the 
office  of  the  company  in  the  months  of 
April  and  October  in  each  year. 

By  section  2.  of  the  Apportionment 
Act  (4  <k  5  Will  4.  c  22),  it  is  enacted, 
"That  firom  and  after  the  passing  of 
this  Act,  all  rents  service  reserved  on 
any  lease  by  a  tenant  in  fee,  or  for  any 
life  interest,  or  by  any  lease  granted 
under  any  power  (and  which  leases  shall 
have  been  granted  after  the  passing  of  this 
actX  and  M  rentscharge  and  other  rents, 
annuities,  pensions,  dividends,  moduses, 
compositions  and  all  other  payments  of 
every  description  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  made  pay- 
able or  coming  due  at  fixed  periods  imder 
any  instrument  that  shall  be  executed  after 
the  passing  of  this  act,  or  (being  a  will  or 
testamentary  instrument)  that  shall  come 
into  operation  after  the  passing  of  this  act, 
shall  be  apportioned  so  and  in  such  manner 
that  on  the  death  of  any  person  interested 
in  any  such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions  or  other 
payments  as  aforesaid,  or  in  the  estate, 
fond,  office  or  benefice,  from  or  in  respect 
of  which  the  same  shall  be  issuing  or 
derived,  or  on  the  determination  by  any 
other  means  whatsoever  of  the  interest  of 
any  such  person,  he  or  she,  and  his  or 
her  executors,  administrators  or  assigns, 
shall  be  entitled  to  a  proportion  of  such 
rents,  annuities,  pensions,  dividends,  mo- 
duses, compositions  and  other  payments 
according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last 
period  of  payment  thereof  respectively  (as 
the  case  may  be),  including  the  day  of  the 


death  of  such  person,  or  of  the  determina- 
tion of  his  or  her  interest,  all  just  allow- 
ances and  deductions  in  respect  of  charges 
on  such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions  and  other 
payments  being  made.'' 

Mr,  AmpJdett  and  Mr.  Dickenson,  for  the 
petitioners,  claimed  the  whole  of  the  divi- 
dends. 

Mr,  Rendnlly  for  the  executrix  of  Lady 
Maxwell,  contended  that  the  dividends  on 
the  shares  in  the  Alliance  Insurance  Com- 
pany were  clearly  apportionable,  because 
they  were  made  payable  or  became  due  at 
fixed  periods;  and  it  had  been  decided  in 
Hartley  v.  AlUn  (1)  that  the  income  of  the 
profits  of  a  joint-stock  company  was  a  "divi- 
dend "  within  the  Apportionment  Act  As 
regarded  the  dividends  on  the  railway  and 
gas  shares,  the  only  question  was,  whether 
they  were  dividends  *'made  payable  or 
coming  due  at  fixed  periods,"  as  provided 
by  the  act.  He  submitted  that  they  were, 
if  not  under  sections  66,  91.  and  120.  of 
8  (fe  9  Vict  c.  16,  at  any  rate  under  Sir  C. 
Maxwell's  will;  and  on  this  point  he  cited 
Knight  v.  Bougkton  (2). 

Mr,  W,  W,  Cooper  and  Mr,  Macnctgh- 
ten,  for  other  respondents. 

Mr,  Afnphlett,  in  reply. 

Wood,  V.C.  (March  13.)— In  this  case 
a  question  arises  with  regard  to  the  appor- 
tionment of  the  profits  in  certain  joints 
stock  companies,  the  tenant  for  life  having 
died  between  two  periods  of  payment;  and 
there  are  four  dividends  with  regard  to 
which  the  question  arises.  Three  of  them 
rest  entirely  upon  the  provisions  of  the 
Companies'  Clauses  Consolidation  Act 

With  regard  to  the  fourth,  there  is  a 
difference,  because  that  depends  on  the 
deed  of  settlement  of  the  company  (which 
is  called  the  Alliance  British  and  Foreign 
Life  and  Fire  Insurance  Company),  which 
deed  as  altered  at  a  general  court  of  the 
proprietors,  held  on  the  16th  of  April  1834, 
contains  a  special  provision  with  reference 
to  the  times  of  payment,  which  are  directed 
to  be  half-yearly,  in  April  and  October  in 
each  year. 

(1)  27  Law  J.  Rep.  (n.s.)  Chanc.  621. 

(2)  12Beav.  312;  a.c.  19  Law  J.  Rep.  (N.s.) 
Chano.  66,  See  too  Plaminer  v,  Whiteley,  Johns. 
6S6. 
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If  the  case  were  r<w  integrOy  I  should 
have  more  hesitation  than  I  now  feel  with 
reference  to  the  question  whether  or  not 
companies  which  are  created  for  the  pur- 
pose of  canying  on  business,  and  which 
divide  their  profits  according  as  those  pro- 
fits may  or  may  not  accrue  ^om  period  to 
period,  and  according  to  the  amount  of  those 
profits,  could  be  strictly  held  to  be  within 
the  purview  of  the  Apportionment  Act.  I 
find  that  it  has  been  held,  by  Vice  Chancellor 
Kindersley,  in  Hartley  v.  AHert^  that  the 
dividends  on  shares  in  a  joint-stock  com- 
pany of  this  description  are  apportionable ; 
and  following  that  decision,  I  must  hold 
that  the  dividend  on  the  shares  in  the 
Alliance  Insurance  Company  would  be 
apportionable;  and  the  period  is  to  be  cal* 
culated  from  the  time  when  the  dividend 
became  payable,  and  not  the  time  when 
the  profits  were  earned,  for  that  is  the 
course  which  the  Vice  Chancellor  followed, 
and  I  can  see  no  other  which  could  be 
pursued  under  the  act  of  parliament.  In 
all  these  cases,  the  calculations  are  made  in 
March  to  the  end  of  the  previous  year,  and 
then  a  declaration  of  dividend  is  made  in 
March,  payable  in  April :  that  is  the  usual 
course  which  is  pursued  in  companies  of 
this  description.  The  act  of  parliament  is 
express,  saying  that  it  should  be  according 
to  the  time  that  should  have  elapsed  since 
the  last  period  of  payment ;  and  one  sees  the 
difiSculties  which  one  would  be  exposed  to 
in  any  other  way  of  looking  at  it,  because 
the  act  has  reference  to  payments  which 
become  due  at  fixed  periods.  Whatever  is 
payable  in  respect  of  dividend  is  not  due 
until  the  meeting  has  '  declared  that  it 
shall  become  due  and  payable.  Therefore, 
the  apportionment  must  be  made  with 
reference  to  the  last  payment,  and  without 
reference  to  the  year  when  the  profits  may 
be  said  to  have  been  earned;  and  there  is 
good  reason  for  that,  for  though  the  com- 
pany might  make  tiieir  accoimt  of  the 
profits  earned  in  the  last  year,  it  would  be 
most  improper  in  them,  if  they  had  a  large 
sum  in  hand,  and  knew  that  there  was  a 
large  demand  coming  (as,  for  instance,  in 
the  case  of  the  vast  frauds  which  were  per- 
petrated on  the  Great  Northern  Eailway 
Company),  to  declare  any  •dividend,  not- 
withstanding that  the  previous  year  had 
been  one  of  great  profit.     It  is  all  in  the 


breast  of  the  directors  who  have  to  manage 
the  concerns  of  the  company;  and  the  divi- 
dend can  only  be  payable  at  the  period 
when  it  is  declared  to  be  due  and  payable. 
In  the  case,  therefore,  of  the  Alliance  In- 
surance Company,  which  has  said  our  pn>- 
fits  shall  be  divided  in  April  and  October, 
I  am  content  to  follow  the  decision  of  Vice 
Chancellor  Kindersley. 

But  as  to  the  other  companies,  the  ques- 
tion appears  to  me  to  stand  on  an  entirely 
different  footing,  because  these  companies, 
having  passed  no  by-law  whatever  declaring 
when  the  dividends  should  be  paid,  I  can 
see  nothing  in  the  Companies  Clauses  Con- 
solidation Act,  or  in  their  special  acts, 
authorizing  me  to  say  that  these  divi- 
dends are  due  at  a  *' fixed  period,''  for 
the  case  stands  thus:  By  the  general  act 
the  ordinary  general  meetings  are  appointed 
to  be  held  in  given  months.  It  is  also 
provided  in  the  clause  as  to  dividends  that 
where  a  dividend  is  about  to  be  made  at 
an  ordinary  meeting,  certain  processes  shall 
be  gone  through ;  but  there  is  nothing  in 
the  act  which  says  that  the  dividends 
shall  be  made  only  at  the  period  of  the 
ordinary  meeting;  nor  is  there  anything 
in  the  act  which  says  that  there  shall  be 
any  dividend  made  at  sdL  It  is  scarcely  to  be 
expected  that  any  act  of  parliament  should 
be  so  general  in  its  nature  as  to  provide  that 
at  a  given  time  the  dividend  shall  be  made, 
although,  perhaps,  the  company  might  be 
disposed  to  come  to  such  an  arrangement. 
The  clause  in  the  Companies  Clauses 
Consolidation  Act  provides  that  the  gene- 
ral meetings,  if  it  is  not  otherwise  pre- 
scribed by  the  special  act,  shall  be  held 
in  the  months  of  February  and  August  in 
each  year,  or  at  such  other  stated  periods 
as  shall  be  appointed,  and  that  they  shall 
be  called  ordinary  meetings.  There  is 
nothing  which  says  that  the  dividends  must 
necessarily  be  declared  at  such  meetings, 
and  nothing  which  says  that  they  shall  be 
declared  at  all  the  ordinary  meetings  which 
take  place  at  the  two  fixed  periods  in 
the  year.  It  is  quite  true  the  habit  has 
been  to  divide  at  certain  given  periods,  but 
it  might  well  be,  and  I  believe  in  many  of 
these  companies  is  the  fact,  that  they  do 
not  for  three  or  four  years  declare  any 
dividend  at  all,  because  they  have  none  to 
declare ;   and  though  that  difficulty  might 
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ezut»  whatever  by-law — as  in  the  case  of 
H€uMey  v.  AUei^ — is  framed,  yet  the  Court 
mi^t  give  a  reasonable  oonstnicticm  to  any 
by-law,  providing  that  the  profits  shall  be 
divided  half  yearly,  and,  without  much 
forcing  the  language  of  the  act  of  parliament, 
might  say  that  a  meeting  at  which  it  shall 
be  declared  there  is  nothing  to  pay,  may  be 
treated  in  a  sense  as  the  laert;  period  of  pay- 
ment; but  I  cannot  apply  that  piincii^e  to 
a  case  in  which  no  period  of  payment  is 
af^Kxinted,  and  it  does  not  appear  to  me 
to  be  strictly  within  the  purview  of  the 
act  The  object  of  the  act  was  this :  the 
tenant  for  life  relies  on  certain  fixed 
periods,  at  which  the  dividend  will  be  paid, 
and  which  therefore  he  firames  his  expen- 
diture to  meet  It  i^peara  to  me  that  that 
cannot  be  predicated  of  the  owner  of  shares 
in  companies  like  these,  and  thiB  argument 
periiaps  goes  a  little  beyond  Hartley  v. 
AUaty  but  the  tenant  for  l^e  cannot  be  said 
to  have  a  fixed  reliance  on  the  profits  earned 
in  railways  of  this  description,  still  lees 
when  he  knows  that  there  is  no  obligation 
to  make  these  payments  at  a  givrai  period ; 
and  f<»'  all  that  can  be  foreseen,  the  board 
of  directors  have  a  right  to  say  that  none 
shall  be  declared  for  the  three  or  four  years 
nextensuing.  It  appears  to  me  that  the  case 
does  not  ftll  withm  the  letter  of  the  enact> 
ment,  and  I  cannot  hold  that  these  dividends 
are  appOTtionablei 


Jan.  16,  22.       {     hersmith  eailwat 

'  (      COMPANY. 

Trade  Fixtures — Manufactory, 

A  railway  company  ffove  notice  to  take 
part  of  a  numu/aetoryy  and  were  required 
by  the  owner,  under  the  92nd  section  of  the 
Ixmdi  Clatues  AH,  to  take  the  whole.  A 
taluer^  on  behalf  of  the  company,  went  to  the 
mamtrfactory,  and,  without  entering  it,  valued 
it  at  a  specified  sum,  and  that  amount  was 
paid  into  court  under  the  S5th  section  of  the 
Lands  Clauses  Act,  in  the  usual  way.  The 
company  were  then  proceeding  to  take  pos- 
session, a$td  to  issue  their  warrant  to  summon 
a  jury,  when  the  owner  of  the  manufactory 
insisted  that  the  valuation  had  not  included 
certain  fixtures  upon  the  premises,  such  as  a 
steam-engine,  shaping  and  turning  lathes, 
Nsw  Sbues,  82.— Obako. 


d:e,,  and  that  the  company  were  bound,  to 
take  such  fixtures.  The  company  contended 
that  the  fixtures  being  trade  fixtures  and 
removable  by  the  owner,  he  could  not  compel 
the  company  to  take  them.  The  owner  then 
filed  a  bill  and  moved  for  cm  injunction  to 
restrain  the  company  from  taking  possession, 
or  summoning  a  jury,  taithout  making 
compensation  for  the  fixtures: — Held,  that 
although  the  fixtures  in  question  Vfere  trade 
fixtures,  which  the  lessee  might  remove  during 
the  term,  the  company  were  bound  to  take 
them;  and  that  whatever  a  railway  company 
are  bound  to  take  under  the  92ndsection,  they 
must,  in  proceeding  under  the  S5th  section, 
cause  to  be  valued,  and  pay  the  vcUue  of  into 
court. 

This  case  came  on  upon  a  motion  for  an 
injunction  (an  interim  order  having  been 
made)  that  the  defendants,  their  agents  and 
workmen  might  be  restrained  from  entering 
into  or  continuing  in  possession  of  the  pre- 
mises in  ^e  bill  mentioned,  until  the  pui^ 
chase-money  and  compensation  for  the  same 
premises,  including  the  fixtures  and  fittings, 
had  been  paid  or  deposited;  and  also  that 
the  defendants  might  be  restrained  from 
issuing  their  warrant  to  the  sheriff  for 
summoning  a  jury.  The  &cts  were  these ; 
In  the  year  1851,  the  plaintiff  and  Heniy 
Col^  took  a  lease  for  ninety-nine  years 
of  the  premises  in  question,  being  about' 
half  an  acre  of  land,  upon  which  they  built 
a  manufactory,  now  luiown  as  the  "  West 
London  Iron  Works,"  and  carried  on  busi- 
ness until  the  12th  of  April  1855,  when  an 
assignment  was  executed  by  Henry  Coley 
to  the  plaintiff  of  the  whole  interest,  upon 
trust  for  sale,  and  the  partnership  was  dis- 
solved. From  that  period  the  business  of 
the  manufactory  had  not  been  carried  on, 
and  in  the  spring  of  1862,  the  defondanti^ 
company,  finding  it  necessary  to  take  a 
portion  of  the  land  and  premises,  including 
a  comer  of  the  manufactory,  for  the  pur- 
poses of  the  then  intended  jtmction  of  the 
West  London  and  Hammersmith  and  City 
Bailway  lines,  gave  to  the  plaintiff  the 
usual  notice  to  treat,  upon  which  he,  under 
the  powers  of  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act,  gave  to 
the  company  a  counter-notice,  that  he  re- 
quired them  to  take  the  whole  of  the  manu* 
factory.  A  negotiation  then  ensued,  and 
2X 
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in  the  month  of  September  1862,  Mr. 
Frederick  Marrable,  who  was  employed  on 
behalf  of  the  company,  went  to  ihe  manu- 
fectory,  which,  it  appeared  upon  the  evi- 
dence, he  never  entered  at  all,  and  valued 
the  premises  at  1,568/.,  which  sum  the 
company  paid  into  court  under  the  provi- 
sions of  the  85th  section  of  the  Lands  Clauses 
Act,  being  anxious  to  obtain  possession  for 
the  purpose  of  executing  their  works,  and 
gave  the  usual  bond ;  there  being  no  ques- 
tion, so  &r,  as  to  lie  regularity  of  their 
proceedings.  The  company  were  then  pro- 
ceeding to  issue  their  warrant  to  summon  a 
jury  to  assess  the  value  in  the  usual  way, 
when,  after  some  correspondence,  which  did 
not  terminate  satisfactorily,  this  bill  was 
filed,  and  the  interim  order  for  the  injimc- 
tion  being  obtained,  the  present  motion 
was  mada  The  manu&ctory  contained  cer- 
tain fixtures  and  fittings,  such  as  a  steam- 
engine,  drilling-machine  and  lathes  of  vari- 
ous kinds,  which,  in  &ct,  constituted  the 
machinery  for  carrying  on  the  iron-works ; 
and  it  not  appearing  whether  the  surveyor 
intended  to  include  these  articles  or  not, 
the  plaintiff  insisting  that  he  did  not,  and 
that  he  intended  to  exclude  them,  know- 
ing they  were  on  the  premises,  and  the 
company  contending  that  they  were  included 
in  the  valuation,  the  question  was  whether 
they  where  bound  to  take  the  whole  build- 
ing, with  such  fixtures  and  fittings,  and  to 
pay  for  them,  as  well  as  for  the  manufactory 
and  land. 

Mr,  Toller  and  Mr,  Erskine  appeared 
for  the  plaintiff,  in  support  of  the  motion, 
and  argued  that  the  fixtures  and  fittings 
in  question  were  a  part  of  the  manufactory, 
inasmuch  as  without  them  it  could  not  be 
worked  and  would  be  of  Little  value.  That 
the  plaintiff  was  entitled  to  compensation 
for  tlie  loss  of  them  there  was  not  the  least 
doubt ;  in  feu^t,  it  was  admitted ;  but  surely 
it  could  never  be  said  that  he  must  take 
them  from  their  fixings  and  remove  and 
sell  them  thus  isolated  for  the  mere  value 
that  attached  to  such  articles  in  an  indepen- 
dent condition.  Whatever  loss  an  individual 
sustained  by  being  compelled  to  part  with 
his  property  he  must  be  compensated  for ; 
and  upon  that  principle,  in  die  case  of  a 
railway  company  taking  a  building,  they 
must  take  it  in  its  entirety,  with  whatever 
formed  a  part  of  it,  and  without  which  it 


could  not  be  used;  more  particularly,  as 
in  the  case  of  a  manufactory  like  the  pre- 
sent, either  the  building  itself  or  the  fix- 
tures separated  would  be  of  so  much  less 
comparative  valua 

Mr,  Osborne  and  Mr.  G,  L,  Russell  ap- 
peared for  the  company,  and  contended 
that  the  fixtures  in  question  were  included 
in  the  valuation,  or  if  not^  being  trade  fix- 
tures, were  capable  of  bedng  removed  by 
the  tenant  during  the  term ;  and  therefore^ 
as  they  belonged  to  him,  and  not  to  the 
landlord,  they  could  not  be  regiyxled  as  a 
part  of  the  manufactory,  and  the  company 
were  not  bound  to  take  them.  The  prin- 
ciple upon  which  the  Courts  had  proceeded 
with  regard  to  fixtures  was,  that  if  a  tenant 
gave  up  possession  and  left  trade  fixtures, 
he  meant  to  abandon,  and  therefore  was 
not  entitled  to  remove  them  afterwards. 
In  this  case  the  fixtures  were  trade  fixtures, 
which  belonged  to  the  tenant  as  his  separate 
property,  and  it  would  be  most  oppressive 
upon  railway  companies  to  be  compelled  to 
pay  for  things  of  this  kind  which  might  be 
of  a  most  costly  description,  and,  being  in 
fact  only  chattels,  could  never  have  been 
intended  by  the  legislature  to  be  taken 
into  accoimt  The  company  were  ready  to 
compensate  the  plaintiff  for  the  cost  of 
removal,  and  he  would  then  either  be  Me 
to  sell  them  for  their  fiill  value  or  use  them 
on  other  premises.  The  fiict  was  that  Uie 
whole  premises  had  been  long  shut  up,  and 
the  articles  in  dispute  were  rusted  and 
worth  little  more  than  old  iron. 
Cases  cited — 
Mather  v.  Fraser,  2  Kay  &  J,  536;  s.  a 

25  Law  J.  Rep.  (n.s.)  Chanc.  361. 
Giles    V.    the    London^    Chatham   and 
Dover  Railway   Company^   1  Dr.  ^ 
Sm.  406 ;  s.  c  30  Law  J.  Rep.  (n.s.) 
Chanc  603. 
Lord  Robert  Grosvenor  v.  the  Hamp- 
stead  Junction  Railway  Company,  1 
De  Gex  &  J.  446;  s.  c.  26  Law  J. 
Rep.  (n.s.)  Chanc  731. 
Cole  V.   the  West  London,  d&c.  Railway 
Company,    27  Beav.  242;   s.  c  28 
Law  J.  Biep.  (n.s.)  Chanc  767. 
King  v.  the  Wycofnbe  Railway   Com- 
pany, 28  Beav.  104;  s.  c  29  Law  J. 
Rep.  (n.s.)  Chanc  462. 
Coleyrave  v.  Dias  Santos,  2  B.  &  C.  76; 
s.  c  1  Law  J.  Rep.  K.B.  239. 
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WUUamsY.  Evam,  23  Beav.  239. 

Ex  parte  Bardayy  5  De  Qex,  M.  k  G. 
403;    a.  a   25  Law  J.   Rep.   (n.s.) 
Bankr.  1. 
Underwood  v.  Bedford^  dSrc.   Railway 
Company,  7  Jur.  N.a  941. 

Dadeon  v.  the  East  Kent  Railway  Com- 
pany, Ibid  941. 

Barker  v.  the  North  Staffordshire  Rail- 
way Company^  2  De  Gex  k  Sol  55, 

Hare  ▼.  Norton,  5  B.  &  Ad.  715;  a.  a 
3  Law  J.  Rep.  (N.a)  K.B.  41. 

Zjord  Dudley  v.  Lord  Wardt,  1  Amb. 
113. 

ElwesY.  Maw,  3  East,  38. 

Whdtmore  y.  Empson,  23  Beav.  313; 
&c.  26  Law  J.  Rep.  (N.&)Clianc.  364. 

EiNDSBSLKT,  Y.C.  (after  stating  the 
factsX — ^^®  plaintiff  insists  upon  the  de- 
feudantSy  the  company,  taking  the  whole 
of  the  premises,  and  the  plaintiff  insists 
that  the  whole  of  the  premises  which  the 
company  are  bonnd  to  take  is  not  only 
the  land  and  the  buildings  upon  the  land, 
but  also  tJie  fixed  machineiy  and  articles  of 
that  description  which  are  in  and  upon  the 
premises,  and  which  the  plaintiff  insists 
form  part  of  the  manufactory.  The  com- 
pany on  the  other  hand  say,  *'  No,  we  do 
not  dispute  an  obligation  to  take  the  whole 
of  the  premises,  and  to  pay  for  them  (that  is, 
regarding  the  premises  as  consisting  merely 
^  buildings);  but  as  to  the  fixed  machinery, 
we  «e  under  no  obligation  to  take  it;  it  is 
not,  in  this  sense,  part  of  the  premises  which 
you  have  a  right  under  the  92nd  section  of 
^  act  to  require  us  to  take."  And  that 
is  the  question. 

Now  there  is  no  case,  as  I  understand, 
— neither  I  nor,  I  believe,  learned  counsel 
have  been  able  to  find  one — ^in  which  the 
exact  point  has  been  decided ;  and  there- 
fore I  must  endeavour,  to  the  best  of  my 
judgment,  to  decide  it  by  a  deduction  from 
principle.  First,  with  regard  to  the  terms 
of  Uie  act :  the  sections  in  question  are 
the  85th,  under  which  the  company  may 
take  the  premises  on  depositing  the  value, 
and  the  92nd,  which  entitles  the  plain- 
tiff to  say,  *'  If  you  take  a  part  you  shall 
take  the  whole."  The  85Ui  section  pro- 
vides that  if  the  promoters  of  the  under^ 
taking  shaU  be  desirous  of  entering  upon 
and  using  any  such  lands ;   which  words^ 


'*  such  lands,"  refer  to  the  lands  mentioned 
in  the  next  preceding  section,  and  there  the 
lands  spoken  of  are  '*any  lands  which 
shall  be  required  to  be  purchased  or  per- 
manently used  for  the  purposes  and  under 
the  powers  of  this  or  the  special  act." 
Now,  the  lands  required  to  be  used  are 
the  lands  spoken  of  in  the  85th  section, 
the  language  used  in  which  is  ''  if  the  pro- 
moters of  die  imdertaking  shall  be  desirous 
of  entering  upon  and  using  any  such  lands" 
— which  is  any  lands  required  for  the 
purposes  of  the  undertaking — ''before  aa 
agreement  shall  have  been  come  to,  or  an 
award  made,  or  verdict  given  for  the  pur- 
chase-money or  compensation  to  be  paid 
by  them  in  respect  of  such  lands,  it  shall 
be  lawful  for  the  promoters  of  the  under- 
taking to  deposit  in  the  bank  byway  of 
security,  as  hereinafter  moitioned,  either 
the  amount  of  purchase-money  or  compen*^ 
sation  claimed  by  any  party  interested  in 
or  entitled  to  sell  and  convey  such  lands, 
and  who  shall  not  consent  to  such  entiy, 
or  such  a  sum  as  shall,  by  a  surveyor  ap- 
pointed by  two  Justices,  be  fixed  as  the 
value  of  the  land.  Under  that  section 
the  company  are  proceeding  to  do  this. 
They  say  that  they  have  had  a  surveyor 
appointed  by  two  Justioes  (Mr.  Marrable), 
who  has  made  a  valuation  of  the  premises 
— that  is,  of  all  the  premises  which  they 
(the  company)  say  they  are  bound  to  take — 
and  that  amounts  to  1,500/.  odd,  and  they 
have  deposited  that  in  the  bank ;  and  then 
they  say  they  are  entitled,  under  the  85th 
section,  to  take  possession.  It  will  be 
observed  that  in  the  85th  section,  and  I 
think  in  most  of  the  sections,  the  language 
is  ''lands," — sometimes  "lands  and  pre- 
mises," but  "  lands"  is  the  term  commonly 
applied, — and  by  the  interpretation  clause 
the  word  "lands"  shall  extend  to  mes- 
suages, lands,  tenements  and  hereditaments 
of  any  tenure." 

Now,  in  the  92nd  section  the  language 
is  not  confined  to  that  term  :  the  language 
is,  "  And  be  it  enacted,  that  no  party  shall 
at  any  time  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a  part 
only  of  any  house  or  other  buSding  or 
manufactory,  if  such  party  be  willing  and 
able  to  sell  and  convey  the  whole  thereof" 
So  that  if  a  person  has  a  house,  or  a  build- 
ing of  any  kind,  or  a  manufactory,  he  hact 
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a  right  to  say  to  the  promoters  or  to  the 
eompany,  *'If  you  want  to  take  a  part 
you  shall  take  the  whole,  not  only  of  my 
land,  but  of  my  house,  building  or  manu- 
factory." That  is  the  language  of  the 
92nd  section.  The  plaintiff  says,  "My 
manufactory  consists  not  only  of  this  half 
acre  of  land  and  certain  buildings  upon  it, 
but  of  divers  quantities  of  fixed  machinery 
and  engines  of  various  kinds."  It  does  not 
signify  whether  they  are  few  or  many, 
because  the  same  principle,  of  course,  will 
apply.  I  assume  it  is  agreed  between  the 
parties  (though  I  do  not  know  that  the 
evidence  is  very  distinct  about  it)  that 
there  are  on  these  premises  some  fixtures, 
at  least,  of  the  ordinary  kind  which  are 
not  commonly  called  trade  fixtures,  and 
that  there  are  other  fixtures  also  which 
are  trade  fixtures,  that  is,  things  which 
would  be  in  tiiemselves  chattels,  but  so 
affixed  to  either  the  soil  or  to  the  build- 
ings on  that  soil  as  to  be  in  the  proper 
sense  of  the  term  fixtures,  but  they  are 
trade  fixtures  besides  other  ordinary  fix- 
tures, about  which  I  do  not  apprehend 
there  is  any  eontroversy.  The  plaintiff 
says,  "My  manufactory,  which  you  are 
bound  to  take  the  whole  of  on  my  requisi- 
tion, consists  not  only  of  the  lai^  and  of 
the  buildings,  but  also  of  those  portions 
of  fixed  madiinery — ^my  steam-engine  for 
example  —  which  is  embedded  into  the 
soil,"  and  which,  in  the  ordinary  sense  of 
a  fixture,  is  a  fixture,  and,  subject  to  the 
question  of  its  being  a  trade  fixture,  is 
part  of  the  freehold  according  to  the  com- 
mon expression.  The  others  are  either 
embedded  into  the  soil  or  are  so  affixed 
to  the  walls  and  buildings,  and  so  on,  that 
tiiey  are  in  the  same  strict  and  proper  sense 
fixtores,  that  is,  things  in  themselves,  chattels 
whidi  have  become  affixed  to  the  freehold. 
The  company  say,  "  No,  that  is  not  part  of 
your  manufactory."  Of  course  they  must 
say  so,  because  if  it  ispart  of  the  manufactory, 
under  the  92nd  section,  they,  on  the  terms 
of  it,  are  bound  to  take  it  if  the  plaintiff 
requires  it.  He  does  require  it,  and  they 
say  that  is  not,  within  the  meaning  of  this 
section,  part  of  the  manufactory,  and  for 
Hm  reason:  although,  according  to  the 
general  law  of  fixtures,  that  which  is  a 
fixture  has  become  part  of  the  freehold;  so 
ih4t|  as  between  the  landlord  and  tenant^ 


the  tenant  has  no  right  to  remove  those 
fixtures  at  all,  and  when  the  term  expires, 
he  is  obliged  to  give  up  the  premises  with 
all  those  fixtures  to  the  landlord,  although 
that  is  the  case,  there  is  an  exception  to 
that,  and  trade  fixtures  are  the  exception, 
and  those  things  which  are  now  in  oontro- 
versy  are  confessedly  trade  fixtures.     The 
defendants  say,    "  that  is  an  exc^ition; 
they  are  not  affixed  to  the  freehold;  they 
are  not  part  of  the  manufactory  in  the 
proper  sense  of  the  term,  and  therefore  you 
have  no  right  to  require  us  to  take  those 
fixtures;   and  that  is  the  questioD   now 
between  the  parties.     Now,  how  are  we 
to  get  at  the  right  conclusion  on  that  sub- 
ject?   Why,  of  necessity,  we  must  begin 
by  seeing  what  is  the  original  and  genml 
principle  with  regard  to  tiie  law  of  fixtures. 
We  know  that  the  cases  on  the  subject  are 
numerous,  and,  at  the  same  time,  it  may 
be  partly  from  the  very  nature  c^  fixtores, 
and  partly  from  the  law  as  it  now  stands, 
having  been  brought  about  not  by  the  act 
of  the  legislature,  but  by  gradual  encroach- 
ments on  the  law  itself,  if  I  may  so  call  it^ 
by  Comrts  of  justice,  tlut  the  cases  are  cer- 
tainly in  a  state  that  it  is  not  very  easy  to 
deduce,  clearly  and  distinctly,  the  princijdes 
upon  which  the  modem  exceptions  (I  say 
modem,  as  compared  with  the  state  of  tb^ 
old  law)  have  been  founded.     But  I  must 
endeavour  to  follow  them  out.    Now,  tiiere 
is  no  question  about  this,  that  in  the  early 
period  of  our  law — I  mean  the  poiod 
which  we  can  trace  back  —  the  Ijkw   <^ 
fixtures  was   simply  this  (and   it   wma   » 
universal  law),  that  if  a  tenant  of  land,  at 
buildings  upon  land,  annexed  to  the  soil, 
or  to  the  walls,  or  to  the  other  parts  of  the 
building,  any  chattels  so  that  they  became 
finply  annexed,   the  degree   beuig    Teiy 
difficult  to  determine,  et&er  to  the  soil  or 
the  building,  they  were  fixtures,  and  beinf^ 
fixtures  they  became  part   of   the   fi^ee- 
hold,  to  use  the  ordinary  expressiooy  as 
between  landlord  and  t^iant,  that  is,  ihej 
had  become  part  of  the  prc^perty  of  tha 
landlord,  subject,  indeed,  as  the  whole  of 
the  premises  were,  to  the  existing  lease  to 
the  tenant,  but,  subject  to  that  lease,  the 
property  of  the  landlord,    and  that   tibe 
tenant  had  no  right,  at  any  time  whaterery 
to  remove  them;  he  could  not,  even  after 
having  made  those  annexationwi  romo^ie 
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them  eyen  the  very  next  week,  or  the  very 
next  day;  he  could  not  remove  them  at  alL 
That  was  the  old  law;  as  to  what  const!- 
tates  such  an  annexation  as  does  make  it 
a  fixture  in  the  house,  it  is  impossible  to 
lay  down  any  general  rule;  it  depends  on 
the  circumstances  of  each  case,  and  in  each 
case  the  Court  or  the  jury  must  determine 
whether  the  annexation  is  such  as  to  con- 
stitate  it  a  fixture.  That  question,  how- 
eyer,  does  not  arise  here,  llie  parties  are 
agreed  that,  as  to  some  of  these  engines,  or 
pieces  of  machinery  at  least,  they  are,  in 
the  ordinary  sense  of  the  term  (subject  to 
the  question  of  the  tenant's  right  to  remove 
them),  fixtures:  that  is,  affixed  properly 
and  firmly  to  the  freehold.  I  say  the  old 
law  was  clearly  what  I  have  stated,  and 
there  was  no  exception  originally  to  that 
rule.  But  as  trade  increased  it  was  found 
that  it  was  very  much  for  the  interests  of 
the  public,  as  tending  to  foster  and  encou- 
rage trade,  that  there  should  be  an  excep- 
tion introduced  into  that  original  law — an 
exception  in  favour  of  trade,  and  an  excep- 
tion, at  least  the  first  exception,  the  most 
important,  thouglr  not,  as  it  is  observed, 
the  only  one./  But  the  most  important 
exception,  and  vtn  excepticm  in  favour  of 
trade,  was  this,  that  if  a  tenant  of  premises 
carries  on  a  trade  on  those  premises,  or  a 
numufactoiy  of  any  kind  (I  use  the  term 
trade  in  a  wide  sense),  and  for  the  purposes 
of  that  trade,  and  in  the  exercise  of  that 
trade,  puts  up  fixtures,  though  they  are 
clearly  and  firmly  annexed  to  the  fireehold,  in 
the  ordinary  sense  of  the  term,  he  is  entiUed 
within  the  term,  but  within  the  term  only, 
to  remove  those  fixtures  as  between  himself 
and  the  landlord.  /  I  say  that  was  the  first 
exception,  and  an^exception  clearly  in  favour 
of  tiade  that  was  introduced,  as  I  have  said, 
not  by  the  legislature,  but  by  the  gradual 
operation  of  decisions  of  Courts  of  law  and 
equity,  and  that  rule  is  now  clearly  part  of 
the  law.  There  ia  no  question  about  the 
general  proposition.  A  tenant  of  premises 
who  has  himself  erected  fixtures  for  the 
purpose  of  Ins  trade  may,  at  any  time 
within  the  term,  remove  those  fixtures  as 
between  himself  and  the  landlord,  with  this 
proviso,  that  they  can  be  removed  without 
material  iiyury  to  the  freehold ;  and  I  sup- 
pose there  is  no  question  but  that  these 
things  ia  this  case  mi|^  be  so  removed. 


I  assume  that  if  they  cannot  be  removed 
without  material  injury  to  the  freehold,  the 
tenant  has  no  right  to  inflict  that  iivjury, 
or  to  remove  them  at  all ;  but  otherwise  he 
can  remove  them  but  within  the  term,  and 
it  is  veiy  importaiiit  to  bear  that  in  mind. 
If  he  does  not  remove  them  within  the 
term,  the  landlord  takes  them  with  the  rest 
of  the  premises  as  soon  as  the  term  is  over. 
I  have  said  that  was  not  the  only  exception 
that  has  been  introduced:  another  excep- 
tion, the  grounds  of  which,  perhaps,  are 
not  quite  so  satisfiM^ry,  was  this,  that 
with  regard  to  what  are  called  sometimes 
ornamental  fixtures,  a  tenant  has  be^d 
held  entitled  to  remove  them  quite  uncon- 
nected with  the  question  of  trade.  I  may 
mention  one  instance,  which  is  frequently 
the  subject  of  cases  in  the  books,  ^'orna- 
mental marble  chimney-pieces"  having  no- 
thing to  do  with  trade.  Now,  it  has 
been  held  that,  as  an  exception  to  the 
general  rule,  although  according  to  the 
old  and  general  law,  those  fixtures  would 
go  to  the  landlord,  which  are,  as  we 
know,  in  the  case  of  marble  chimney-pieces, 
built  into  the  wall,  or  that  portion  of  the 
wall  where  the  aperture  of  the  chimney  is ; 
still,  whether  it  is  satisfactory  or  not,  on 
the  footing  that  they  were  considered  as 
put  there  by  the  tenant  merely  for  his  tem- 
porary domestic  use  while  he  occupied  the 
premises,  and  not  as  a  permanent  addition 
to  the  freehold,  it  has  been  held  (and  there 
is  no  question  about  it,  and  it  is  now  part 
of  the  law)  that  within  the  term  the  tenant 
may  remove  them.  In  connexion  with  that 
exception  which  I  first  mentioned  as  to 
trade  fixtures,  this  has  also  been  held 
repeatedly,  that  if  the  tenant  becomes  bank- 
rupt, his  assignees  have  passed  to  them  not 
only  his  right  in  the  term,  if  they  chose  to 
take  it,  but  also  the  fixtures  and  the  right 
to  remove  those  fixtures — ^the  same  right 
which  the  bankrupt  himself  had ;  and  more 
than  that :  if  a  judgment  is  recovered  against 
the  tenant  in  an  action,  the  sheriff  may 
take  in  execution  those  trade  fixtures  which 
the  tenant  himself  might  have  removed ;  I 
mean  during  the  pendency  of  the  term,  but 
all  in  connexion  with  trade  for  the  benefit 
of  creditors.  It  was  considered  that,  inas- 
much as  the  tenant  himself  might  remove 
those  fixtures,  the  term  not  having  expired, 
so,  if  a  creditor  recovers  judgment  against 
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him,  he  may  take  those  in  execution,  and, 
in  fact,  exercise  through  the  sheriff  a  right 
of  removal  Now  comes  this  question,  and 
it  seems  to  me  that  it  is  the  question  upon 
which  what  I  have  to  determine  depends. 
When  an  exception  to  tiie  general  law  of 
fixtures  was  introduced  in  favour  of  trade 
fixtures,  was  the  principle  of  that  exception 
this,  that  they  were  never  affixed  to  the 
freehold  at  aU,  or  was  it  that,  although 
affixed  to  the  freehold,  there  was  an  excep- 
tion to  the  right  of  removal?  Was  this 
exception  with  respect  to  trade  fixtures  an 
exception  to  the  general  rule,  that  they  are 
affixed  to  the  freehold,  which  depends  on 
the  nature  of  the  annexation  ?  or  was  it  an 
exception  to  the  rule  that  they  were  inca- 
pable of  removal  during  the  term  1  If  they 
were  affixed  to  the  freehold  substantially,  it 
was  not  an  exception  to  that  portion  of  the 
rule,  but  an  exception  in  favour  of  trade 
fixtures  to  the  rule  that  the  tenant  could 
not  remove  them,  and  they  still  remained 
affixed  to  the  freehold;  they  were  still 
fixtures  affixed  to  the  freehold,  and, 
unless  removed,  would  go  to  the  land- 
lord. Now,  if  the  exception  was  an 
exception  to  the  affixing  to  the  freehold,  to 
their  becoming  part  of  the  freehold,  one  is 
utterly  at  a  loss  to  comprehend,  if  they  are 
trade  fixtures,  why,  if  they  are  not  removed 
during  the  term,  they  go  to  the  land- 
lord. Why  should  they  go  to  the  landlord, 
except  because  they  are  annexed  to  his 
freehold,  and  have  not  been  removed?  Why 
should  tiiey  ?  I  confess  I  am  utterly  at  a 
loss  to  know,  except  that  a  suggestion  has 
been  made — I  do  not  mean  for  the  first 
time — ^but  a  suggestion  has  been  made  that 
after  the  term  it  would  be  a  trespass  to  go 
on  the  premises  to  remove  the  fixtures 
belonging  to  the  tenant;  the  tenant  has  no 
longer  a  right  to  go  on  the  premises.  It 
would  be  a  trespass  on  his  part  to  go  and 
get  Ms  fixtures;  and  therefore  we  con- 
sider— ^for  this  is  the  suggestion — that  in- 
asmuch as  though  he  had  the  right  to  remove 
them,  he  has  not  removed  them  :  he  meant 
to  abandon  them,  and  make  them  a  present 
to  the  landlord.  I  must  say,  anything 
more  unsatisfactory  to  my  mind  than  that 
I  can  hardly  imagine.  Clearly,  to  my  mind, 
the  exception  was  not  an  exception  to  the 
annexation  to  the  freehold  to  their  being 
fixed  to  the  freehold;  but  the  exception  in 


favour  of  trade  was,  that  they  are  capable 
of  being  removed  by  the  tenant  within  the 
term.  It  appears  to  me  that  that  is  the 
principle  of  the  exception.  Some  cases  have 
been  referred  to  witii  reference  to  the  lan- 
guage of  the  Judges;  and,  no  doubt,  it 
may,  upon  a  somewhiU;  hypercritical  exami- 
nation, be  considered  as  rather  tending  to 
be  an  exception  as  to  fixtures  affixed  to  the 
freehold;  but  I  have  examined  the  language 
of  all  the  cases,  and  it  appears  to  me  that 
it  would  be  imreasonable  and  unfiiir  to 
those  very  Judges  to  say  that  that  was  in 
their  mind.  l%e  question  was  not  in  their 
minds  at  the  moment  whether  the  exception 
was  an  exception  in  favour  of  trade  fixtures 
so  as  to  make  them  not  affixed  to  the  free- 
hold, or  an  exception  as  to  the  right  of 
removal  The  question  in  their  minds  was, 
are  these  fixtures  affixed,  and,  if  afiixed,  are 
they  trade  fixtures ;  and  if  they  are  trade 
fixtures,  are  they  not  capable  of  being 
removed  during  the  term  f  Now,  I  may 
observe  this :  supposing  that  they  are  ordi- 
nary fixtures,  and  not  trade  fixtures,  but 
belonging  to  the  owner  in  fee,  so  that  no 
question  between  landlord  and  tenant  can 
arise,  then  of  course  the  owner  in  fee  may 
remove  them  whenever  he  likes ;  they  are 
his  chattels,  because  he  has  no  landlord 
over  him  to  exercise  any  paramount  right 
Suppose  a  railway  company  want  to  toke 
a  house,  have  the  company  a  right  to  say, 
we  will  take  your  house,  but  we  should  like 
you  to  remove  your  marble  chimney-pieces; 
they  are  fixtures  which  you  have  a  right  to 
remove  ?  Indeed,  even  a  tenant  would  have 
a  right  to  move  his  marble  chimney-pieces. 
Supposing  a  company  want  to  take  pos- 
session of  the  house,  can  they  say  to  tl^ 
tenant  or  owner,  you  have  a  right  to  remove 
them,  and  therefore  they  are  an  exception; 
they  are  not  affixed  to  the  freehold,  and 
therefore  we  will  not  take  them.  You 
must  remove  them?  Surely  not  And  I 
do  not  see  how  you  can  apply  what  is  con- 
tended for  on  the  part  of  the  defendants  to 
the  one  without  applying  it  to  the  other; 
and  surely  nothing  would  be  more  absurd 
than  to  say  that  tibe  tenant  or  owner  of  a 
house,  whose  house  is  being  taken  by  a  rail- 
way company,  cannot  insist  on  their  taking 
the  whole  of  the  premises,  including  the 
fixtures;  but  inasmuch  as  he  has  a  right  of 
removal  as  to  those  fixtures,  the  company 
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would  have  a  right  to  say,  ''you  must 
remoYe  those  fixtures,  and  we  do  not  mean 
to  take  them."  Therefore,  it  is  not  the 
right  of  removal  which  prevents  the  annex- 
ation to  the  freehold.  The  right  of  removal 
daring  the  term  is  perfectly  consistent  with 
their  being  annexed  to  the  freehold,  and 
becoming  in  that  sense  part  of  the  premises. 
The  defendants  say  this :  **  We  do  not  dis- 
pute but  that,  in  one  way  or  the  other,  in 
the  long  run,  you  ought  to  be  compensated ; 
but  yon  must  be  compensated  in  this 
way :  quoad  the  premises,  you  will  get  the 
purchase-money,  and  quoad  the  damage 
which  you  sustain  by  reason  of  remov- 
ing your  fixtures,  and  selling  them  at  a 
brokers  or  at  a  marine  store -shop,  or 
in  any  other  way  you  can  as  old  iron,  in 
that  respect  you  mH,  when  we  go  before  a 
jury,  be  allowed  compensation.  Now,  let 
me  suppose  that  that  compensation  would  be 
allowed,  and  the  question  is,  is  it  to  be  pur- 
chase-money or  compensation?  If  the  tenant 
removes  the  fixtures  (I  am  speaking  now  of 
such  a  manufactory  as  is  in  question  here, 
namely ,  these  iron- works),  and  if  the  fixtures 
are  on  the  premises,  the  premises  themselves, 
exclusive  of  the  fixtures,  are  worth  a  great 
deal  more  than  those  same  premises  are 
when  the  fixtures  are  taken  away.  There- 
fore it  would  be  extremely  hard  upon  the 
owner  or  tenant  (that  is,  the  person  against 
whom  the  company  are  proceeding  .to  take 
the  premises)  that  the  company  diould  be 
entitled  to  say,  ''Now  yon  must  remove 
your  fixtures;  we  know  it  will  diminish  the 
selling  price  of  the  premises  without  the 
fixtures,  that  is,  that  the  removal  of  the 
fixtures  will  not  only  diminish  the  value 
of  the  premises  to  the  extent  of  the  value 
of  those  fixtures,  but  will  diminish  that 
value  ultra  that"  That,  I  say,  would  be  a 
great  hardship  and  a  very  unreasonable 
tiling  against  an  owner  or  a  tenant  It 
appears  to  me  that,  looking  at  the  matter 
with  reference  to  the  language  of  the  act,  and 
with  reference  to  what  I  conceive  to  be  the 
principles  applicable  to  the  law  of  fixtures, 
and  to  what  is  reaUy  required  in  order  to 
do  justice  between  a  company  and  an  owner 
or  t^iant  of  lands,  those  things  which  are 
fixtures  in  the  proper  sense  of  the  term, 
although  being  trade  fixtures,  they  come 
within  the  exception  which  entitles  the 
tenant  to  remove  them  during  the  term, 
they  are  part  of  those  premises  which  the 


tenant  has  a  right  to  require  the  company 
to  taka  Now,  let  us  consider  for  a  moment 
the  language  of  the  92nd  section.  The  words, 
as  I  have  said,  are  "any  house,  or  other 
building  or  manufiEkctory."  That  this  is  a 
manufactory  is  beyond  all  question.  It  is 
not  a  manufactory  which  is  actually  in 
work,  but  that  can  make  no  difference 
whatever.  It  is  in  a  condition  to  be  worked 
at  any  time,  either  by  the  plaintiff  himself 
or  by  any  person  to  whom  he  may  either 
let  or  assign  it.  Would  any  one  say,  on  the 
popular  or  technical  legal  use  of  language, 
that  that  manufactory  which  is  now  at 
Hanmiersmith  is  not  as  it  stands,  the  land 
and  the  building,  and  the  engines  and  the 
manufactory,  and  so  on,  which  are  affixed 
to  it,  not  simply  the  land  and  the  bricks 
and  mortar  composing  the  building — would 
any  one  say  that  the  manufsu^tory  does  not 
consist  of  the  engines  which  are  now  affixed 
to  that  freehold  1  Surely  it  does.  Now  I 
made  the  observation  that  I  was  at  a  loss 
to  understand  upon  what  sensible  principle, 
if  a  tenant  does  not  move  his  trade  fixtures 
within  the  term,  they  go  to  the  landlord. 
It  has  been  suggested,  as  I  have  already 
observed,  that  the  tenant  must  be  supposed 
to  have  meant  to  make  the  landlord  a  pre- 
sent of  them.  As  I  have  said,  that  is  not 
satisfactory  to  my  mind.  I  think  they  go 
to  the  landlord  for  this  reason,  because 
they  are  affixed  to  the  freehold  and  are  not 
removed  within  the  term ;  otherwise,  sup- 
posing that  besides  the  fixtures  there  was 
a  vast  nimiber  of  utensils  not  affixed  to 
the  freehold  at  all,  the  utensils  of  a  brewery 
for  example,  I  cannot  enumerate  the  various 
articles  Uiat  would  be  used  in  one  species 
of  manufactory  or  another,  but,  of  course, 
in  every  manufactory,  besides  the  fixed 
machinery,  there  must  be  a  vast  quantity 
of  loose  machinery,  mere  chattels,  never 
fixed  to  the  freehold,  and  of  course  not 
forming  part  of  the  freehold.  Supposing 
that  the  tenant  should  have  omitted  through 
inadvertence  or  accident  at  the  expiration 
of  the  term  to  remove  all  those  loose  fix- 
tures, do  those  go  to  the  landlord?  and  why 
not  ?  Why  should  not  the  same  observa- 
tion be  made  on  his  not  removing  them 
during  the  term  )  It  must  be  assumed  that 
he  meant  to  make  the  landlord  a  present  of 
them.  Then  the  house,  utensils  and  articles 
remain  the  property  of  the  tenant :  and  why 
do  not  the  others  remain  his  property?  Why 
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does  not  the  same  principle  apply  to  thesel 
It  appears  to  me  that,  as  to  one,  it  consists 
of  chattels  which  are  not  affixed  to  the  free- 
hold, and  with  regard  to  the  other,  they 
cease  to  be  chattels  as  long  as  they  remain 
affixed  to  the  freehold,  and  they  become 
part  of  the  freehold;  and  the  only  exception 
is,  not  to  their  being  affixed  to  the  freehold, 
or  to  others  being  part  of  that  freehold,  but 
as  to  the  right  of  removal  which  in  favour 
of  trade  is  given  to  the  tenant.  For  these 
reasons,  it  appears  to  me  that  I  must  con- 
sider that  the  premises — ^the  manufactory, 
for  that  IB  the  term  in  the  92nd  section — 
which  the  company  are  bound  to  take  con- 
sists, not  only  of  the  land  and  buildings 
and  the  ordinary  fixtures,  but  includes  all  of 
those  things,  whatever  they  are  (I  am  not 
at  all  i»x>fe8sing  to  say  what  they  are,  nor 
has  it  been  brought  before  me,  and  no 
question  is  raised  ti^at  they  are  not) — ^what- 
ever are  fixtures  in  the  proper  sense  of  the 
term  affixed  to  the  fr'eeholc^  so  that  if  they 
were  not  trade  fixtures  there  would  be  the 
right  of  removal, — those  are  part  of  the  pre- 
mises, the  manufjEkctory,  which  the  company 
are  bound  to  take  upon  the  requisition  of  the 
plaintiff,  and  that,  therefore,  the  injunction 
mustga  I  think  I  ought  to  make  this 
observation  before  I  condude,  with  regard 
to  the  construction  of  the  85th  section  and 
the  92nd  section  taken  together :  I  am  quite 
satisfied  that  whatever  the  company  are 
bound  to  take  upon  the  requisition  of  the 
owner  or  tenant,  acting  under  the  ri^t 
and  privileges  of  the  92nd  section,  those 
must  be  taken  into  account  as  valued  if 
the  company  exercise  their  powers  under  the 
85th  section.  That  was  decided  first  by 
Vice  Chancellor  Wood.  It  came  then  be- 
fore me,  and  not  knowing  of  that  decision, 
for  it  had  not  been  reported  and  was  not 
cited,  I  came  to  the  same  conclusion  (1) ;  and 
in  a  subsequent  case  before  Vice  Chancellor 
Wood  he  hasstill  adhered  to  that  decision  (2). 
I  consider  that  point  settled.  Whatever, 
therefore,  under  ^e  92nd  section  the  com- 
pany are  bound  to  take  and  ultimately  pay 
for,  I  do  not  mean  by  way  of  compensation 
but  by  way  of  purchase-money,  that  they 
must  pay  into  court, — that  is,  the  value 
of  those  premises  they  must  pay  into  court 

(1)  Oflei  V.  the  London,  Chatham  and  Dover 
Bailway  Company,  1  Dr.  &  Sm.  406. 

(2)  Gardner  v.  the  Charing  Cross  Railway  Com- 
pany, 2  Jo.  k  H.  248. 


if  they  choose  to  exercise  the  power  given 
to  them  by  that  section.  I  did  not  go  into 
that  in  the  outset  because,  although  it  was 
not  quite  admitted,  I  do  not  think  counsel 
argued  strongly  against  it,  and  I  have  no 
doubt  about  it 


KiKDBRSLEY,  Y.C. 

Feb.  13. 


Re  Crosse's  will. 


Wm — Period  of  Vesting — Distinction 
between  Settlements  and  Wills — Absence  of 
Gift  over, 

A  testator y  who  had  seven  sons,  gave  cer- 
tain chattels  to  his  tnfefor  life^  and  after 
her  dexiea>se  to  such  of  his  sons  as  should  be 
then  living  and  should  first  attain  twenty-one. 
He  then  gave  three  specific  parts  of  his  real 
estate  to  six  of  his  sons,  naming  them,  each 
part  to  ttpo,  with   benefit  of  survivorship^ 
and  another  specific  part  to  the  remaining 
son,  with  a  moneg  legacy.    He  t/ien  gave  <dl 
his  residuary  real  estate  and  personal  estate 
to  trustees,  upon  trust,  to  sell  and  convert  at 
their  discretion,  and  out  of  the  income  to 
pay  his  wife  an  annuity,  any  deficiency  to  be 
made  up  out  of  the  estates  given  to  his  sons, 
and  subject  thereto  and  after  the  decease  of 
his  wife  to  convey  and  transfer  the  residue 
of  his    real   and  personal    estate  to    his 
seven  sons  before  named  or  such  of  them  as 
should  be  then  living,  share  and  share  (dike 
as  tenants  in  common,   and  not  as  joint 
tenants,  to  be  vested  in  him  or  them  when 
and  as  he  or  they  should  respectively  attain 
twenty-one,  or  die  under  that  age  leaving 
issue  at  his  or  their  decease.     And  in  ease 
any  one  or  more  of  the  said  children  should 
die  under  twenty-one  without  leaving  issue, 
then  to  transfer  and  convey  the  share  of  sudi 
child  so  dying  to  the  others  or  other  of  them 
as  tenants  in  common,  to  be  paid  at  the  time 
appointed  for  payment  of  the  original  shares: 
— Held,  that  a  son  who  died  lecmng  a  widow 
and  children,  but  who  predeceased  the  testa- 
tor^ s  widow,  took  no  share  in  the  residuary 
estate. 

In  this  case  a  sum  of  200/L  had  been  paid 
into  court  by  the  trustees  of  the  will  of 
Thomas  Crosse,  under  the  provisions  of  the 
Trustees'  Relief  Act,  the  question  bein^ 
whether  the  representative  of  a  son  who 
had  predeceased  the  widow  and  tenant  for 
life  was  entitled  in  his  right  to  any  share 
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in  the  residuary  estate.  The  testator,  after 
giving  to  his  wife  Elizabeth  Anne  Crosse 
tiie  use  of  his  plate  during  her  life,  and 
after  her  decease  or  second  marriage  to 
such  of  his  sons  as  should  be  then  living 
and  should  first  attain  the  age  of  twenty- 
one  years,  continued,  "I give  and  bequeath 
my  mansion  of  Brodlands,  with  the  mes- 
suage, farm  and  premises,  to  my  sons 
Thomas  Neufville  Crosse  and  Latymer 
Qeorge  Crosse,  their  heirs  and  assigns,  and 
in  ease  of  the  death  of  either  of  them  under 
the  age  of  twenty-one  and  without  leaving 
issue,  to  the  survivor,  in  fee  simple."  There 
was  then  a  devise  of  Clascey  Farm  and  lands 
to  his  sons  Samuel  Crosse  and  Joshua  Grant 
Crosse,  in  the  same  terms;  and  a  devise 
in  like  terms  to  his  sons  Robert  Crosse 
and  Charles  Grant  Crosse  of  a  fcirm  called 
Ashb/s,  and  a  devise  of  a  fjEum  at  Friskney 
to  his  son  John  HiU  Crosse,  in  fee,  the 
manor,  farms  and  lands  so  given  to  be 
charged  with  an  annuity  of  500/.  to  his 
wife,  each  portion  given  to  two  sons  to 
contribute  two-sevenths  and  to  the  one  son 
one-seventh.  The  testator  then  gave  all  his 
residuary  real  and  personal  estate  to  John 
Collingridge  and  to  his  sons  Thomas  Neuf- 
ville  Crosse  and  Latymer  George  Crosse 
absolutely,  on  trust,  if  they  should  think 
it  advisable,  but  not  otherwise,  to  sell  the 
real  estate  and  to  convert  the  personalty, 
and  to  invest  2,000/.  in  trust  for  John  HiU 
Crosse,  to  be  paid  to  him  at  twenty-one ; 
and  firom  the  interest  and  dividends  thereof 
and  rents  of  his  unsold  real  estate,  to  pay 
bis  wife  an  annuity  of  500/.,  any  deficiency 
to  be  made  up  out  of  the  estate  devised  to 
bis  sons;  and  subject  thereto,  and  after 
the  decease  of  his  said  wife,  upon  trust  to 
eonvey,  assign,  transfer  and  pay  the  residue 
of  his  said  personal  estate,  and  also  convey 
such  parts  of  his  real  estate  as  should  not 
have  been  sold,  unto  his  said  seven  sons 
thereinbefore  named,  or  such  of  them  as 
should  be  then  living,  share  and  share  alike, 
as  tenants  in  common  and  not  as  joint- 
tenants,  and  to  be  vested  in  him  or  them 
when  and  as  they  should  respectively  attain 
twenty-one,  or  (&e  under  tluit  age  leaving 
lasne  at  his  or  their  decease.  And  in  case 
any  one  or  more  of  his  said  children 
should  die  under  the  age  of  twenty-one 
without  leaving  issue,  then  that  the  trus- 
tees should  from  time  to  time,  as  and 
Kew  Sxbues,'  82.— Cbahc. 


when  the  same  should  become  payable, 
pay,  assign,  transfer,  and  convey  the  ori- 
ginal share  of  the  said  trust  monies,  or  the 
securities  thereof^  or  of  his  said  residuary 
estate,  which  should  belong  to  such  of  his 
said  children  as  should  die  as  aforesaid, 
and  also  the  part  or  respective  parts  or 
shares  of  and  in  the  same  which  from 
time  to  time  should  belong  to  or  be 
taken  by  them,  or  either  of  them,  so 
dying,  and  the  accumulations  of  the  di- 
vidends and  interest,  if  any,  arising  from 
the  share  of  the  child  or  children  so  dying, 
to  the  others  or  other  of  them,  as 
tenants  in  common,  to  be  paid  at  the  times 
appointed  for  payment  of  the  original  shares. 
There  were  then  clauses  for  maintenance 
and  advancement  during  the  minority  of 
any  son  not  exceeding  one-half  of  his  said 
sons'  then  apparent  shares  in  the  said  trust 
fund,  with  a  trust  for  accumulation  of  so 
much  of  the  shares  of  each  of  his  said  chil- 
dren as  should  not  be  applied  for  their 
maintenance  and  advancement,  to  be  added 
to  the  principal  of  their  respective  shares, 
and  to  be  subject  to  the  same  trusts.  And 
the  testator  declared  that  the  provisions 
given  by  his  will  to  his  wife  and  children 
were  intended  by  him  in  satisfaction  of  any 
claim  she  or  they  were  entitled  to  under 
the  settlement  made  on  his  marriage,  or  in 
any  other  manner,  and  of  any  claim  for 
dower,  and  there  were  other  clauses  upon 
which  no  question  turned. 

The  testator  also  made  a  codicil  to  his 
will,  but  no  question  was  raised  upon  it 
Robert  Crosse,  one  of  the  sons,  married  and 
had  two  children,  and  then  died,  in  his 
mother^s  lifetime ;  and  on  her  death,  which 
happened  in  1862,  the  trustees,  considering 
it  doubtful  whether  his  widow  and  children, 
to  whom  he  had,  by  will,  left  all  his  pro- 
perty, took  any  share,  in  his  right,  in  the 
testator's  estate,  paid  the  fund  of  200/., 
representing  the  testator's  residuary  pro- 
perty, into  court,  under  the  Trustees'  Relief 
Act ;  and  a  petition  was  now  presented,  by 
the  other  brothers,  for  payment  out  of  court, 
raising  the  question  whether  Robert  Crosse 
took  any  slmre  under  the  will,  all  the  sons 
having  attained  twenty-one. 

Mr.  Baily  and  Mr.  Hardy ^  for  the  peti- 
tioners, argued  that  the  gift  to  the  sons 
being  clearly  dependent  on  their  surviving 
the  widow,  there  was  nothing  in  the  subse- 
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quent  parts  of  the  will  to  extend  that  gift 
and  make  it  absolute.  No  doubt  a  clear 
gift  might  be  controlled  by  a  subsequent 
clause ;  but  the  subsequent  clause  must  be, 
at  least,  equally  clear. 

Farrer  v.  Barker,  9  Hare,  737. 

Swallow  V.  BinnSy  1  Kay  &  J.  417. 

Re  Woollaston,  27  Beav.  643 ;  s.  c.  28 
Law  J.  Rep.  (n.s.)  Chanc.  721. 
Mr.  GloAse,  for  the  widow  and  represen- 
tative of  Robert  Crosse. — A  general  inten- 
tion of  equality  was  observable  throughout 
this  will,  even  in  the  gift  of  the  plate ;  and 
the  maintenance  and  advancement  clauses 
were  inconsistent  with  the  notion  that  a 
child  predeceasing  the  widow  should  be 
excluded;  although  a  gift  might  be  in  clear 
terms,  a  general  and  contrary  intention 
would  override  it.  This  will  must,  in  fact, 
be  regarded  as  if  it  were  a  settlement — 

Bythesea  v.  Bytheseay  23  Law  J.  Rep. 
(N.8.)  Chanc.  1004. 
Mr,  Baily  was  heard  in  reply. 

KiKDERSLEY,  V.C.  (after  shortly  refer- 
ring to  the  facts). — It  must  be  remembered 
that  the  question  in  this  case  arises  upon  a 
will,  not  a  marriage  settlement ;  the  distinc- 
tion between  the  two  recognized  by  the 
Courts  is,  that  a  settlement,  being  in  con- 
templation of  marriage,  a  general  intention 
to  provide  for  the  husband,  wife  and  chil- 
dren is  assumed  ^  priori;  and  there  is 
no  reason  for  making  any  difference  as 
between  children,  there  being  at  that  time 
neither  husband,  wife  nor  children;  but 
all  being  future  and  uncertain.  In  the 
case  of  a  will  the  testator  is  dealing  with  a 
different  state  of  things :  he  has  a  wife  and 
children;  and  from  misconduct  or  other- 
wise, or  from  miscarriage  or  success  in  life, 
or  from  an  infinity  of  reasons,  without 
attributing  to  him  a  capricious  mode  of 
dealing,  he  may  have  reasons  to  induce  him 
to  make  a  great  difference  in  the  disposition 
of  his  property  with  respect  to  his  different 
children.  What  therefore  was  intended  by 
the  Judges  in  the  various  cases  as  to  the 
distinction  between  settlements  and  wills 
was,  not  that  necessarily  a  different  con- 
struction must  be  put  upon  them,  but  that 
in  a  settlement  there  is  no  reason  for  making 
a  distinction  in  benefiting  the  objects ;  while 
in  a  will  there  may  be  :  and  all  the  circum- 
stances, and  what  was  in  the  testator's  mind, 


must  be  considered.    This  case  is  likened 
to  the  case  of  a  settlement ;  but  I  do  not 
recognize  the  similitude,    lliere  may  be  a 
general  desire  as  to  equality  or  not;  but 
that  does  not  put  it  on  the  footing  of  a 
settlement :  only  that  the  testator,  having 
regard  to  the  state  of  his  family,  thought 
fit  to  make  certain  arrangements.  Although 
there  may  not  be  a  great  desire  to  prefer 
one  to  another,  they  are  not  put  on  an  equal 
footing;  although,  in  giving  the  estate  to 
the  sons  in  pairs,  and  one  estate  to  one  son 
with  a  legacy,  I  think,  of  2,000/.,  there  may 
be  something  like  equality  in  actual  value. 
After  giving  the  annuity  to  his  wife,  and 
contemplating  an  insufficiency  of  residuary 
property  to  pay  it,  and  providing  that  his 
sons  shall  make  up  the  deficiency,  he  pro- 
ceeds, "  subject  thereto  after  the  decease  of 
my  wife,"  clearly  fixing  that  as  the  period, 
he  directs  a  transfer  of  his  residuary  per- 
sonal estate  and  a  conveyance  of  his  real 
estate  to  his  seven  sons,  or  such  of  them  as 
shall  be  then  living,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint 
tenants.    Taking  that  as  the  backbone  of 
the  gift,   if  there  was  nothing  more,  it 
is  impossible  for  one  moment  to  contend 
but   that  he  intended  only   such  of  the 
seven  sons  as  survived  the  wife  to  take. 
But  he  goes  on,  "  to  be  vested  in  A*f»  or 
them!';  not  in  them  only,   "when  and  as 
they  or  he  shall  respectively  attain  twenty- 
one,  or  die  under  that  age."    In  whom? 
Whom  did  he  mean  1   All,  or  only  such  of 
them  as  should  survive  the  wife  1    Clearly 
only  those  who  should  survive  the  wife. 
Then  comes  language  more  ambiguous ;  and 
the  real  question  is,  whether  what  follows 
is  sufficient  to  induce  the  Court  to  say  that 
the  testator  did  not  intend  to  exclude  those 
who  should  not  be  living  at  her  death.   No 
doubt  the  Court,  acting  on  principles  now 
well  established,  the  policy  of  which,  however, 
may  well  be  questioned,  has  held  that  words 
as  strong  as  those  which  occur  here  may  be 
controlled  and  overridden  by  the  context, 
and   I  quite  concur  in   the  observations 
made  in  Farrer  v.  Barker,  that  the  cases 
have  gone  quite  far  enough ;  but  the  ques* 
tion  here  is,  whether  what  follows  is  of 
sufficient  weight  so  to  override  it,  in  the 
case  of  a  son  predeceasing  the  widow,  whe- 
ther he  left  issue  or  not    The  words  used 
are  "  said,"  not  "  such  children,"  and  that 
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creates  an  ambiguity,  making  it  doubtful 
whether  he  meant  all  his  sons  or  those  only 
to  whom  he  had  made  the  last  gift  of  the 
lesidiiaTy  estate.  But  it  is  not,  I  think,  a 
sufficient  ambiguity  to  override  the  gift  itself; 
and  Vice  Chancellor  Wood,  in  Swallow  v. 
BinnSy  considered  a  mere  ambigtdty  not 
sufficient  in  such  a  case.  Then,  as  to  the 
words  "original  share,"  is  such  share 
given  to  any  except  those  who  did  survive 
file  wife  1  There,  again,  it  is  merely  doubt- 
ful, and  not  sufficient,  either  alone  or  in 
connexion  with  the  other  clause,  to  over- 
ride the  previous  gift  The  same  observa- 
tion applies  to  the  clause  for  maintenance, 
although  the  language  is  certainly  remark- 
able. But  supposing  any  son  was  under 
age  during  the  wife's  life,  there  is  nothing 
inconsistent  in  providing  for  him  out  of  his 
apparent  share,  although,  by  dying  before 
the  wife,  he  would  not  be  entitled  to  it ;  so 
also  as  to  the  advancement  clause,  where  a 
young  man  might  become  either  a  soldier 
or  a  sailor  at  an  early  age.  Then  comes  that 
peculiar  clause,  not  met  with  in  any  of  the 
cases,  as  to  the  provision  being  intended  in 
satisfaction  of  any  claim  of  the  legatees. 
Tliere  may  be  a  settlement  as  to  some  pro- 
perty of  which  nothing  is  known ;  and  if 
anything  turned  upon  it,  I  would  not  have 
disposed  of  this  case  without  some  inquiry. 
But  whatever  it  was,  the  meaning  appears 
to  be,  that  if  the  testator's  wife  or  children 
elected  to  take  under  any  such  instrument, 
they  might  do  so — nothing  more.  In  this 
case  there  is  not,  as  in  many  of  the  autho- 
ntiea,  a  gift  over  on  death  under  twenty- 
one  without  issue,  which  induced  the  Coiuts 
to  hold  that  there  was  an  overriding  of  the 
gift.  The  gift  being  then  clearly  explicit 
and  unambiguous,  it  is  not  affected  by  any 
other  part  of  the  will  The  division  must 
therefore  be  into  sixths. 


GILBERT  V,  LEWIS. 


WooT>,  V.C. 

June  2. 

Westbuby,  L.C. 

Nov.  18,  20; 

Dec  2. 

Parties — BanJcmtpt — Fravd — Married 
Woman — Separate  Estate, 

A    bankrupt   whOy  hy  fravd  committed 
before  kia  bankruptet/,  hoe  acquired  property 


which  has  pctssed  to  his  assignees,  cannot 
properly  be  m^ade  a  defendant  to  a  suit  for 
setting  a^de  the  fraudtUent  transaction, 
either  for  the  purpose  of  fixing  him  vnih 
costs  or  otherwise. 

If  a  Mil  seeks  discovery  from  a  bankrupt 
mjerely  as  incidental  to  relief  prayed  against 
him,  the  bankrupt,  not  being  a  necessary 
party  to  the  suit  in  respect  of  the  relief,  may 
demur  to  the  discovery. 

An  allegation  of  fraud  is  insufficient 
vnthout  a  statement  of  the  circumstances 
constituting  the  fraud, 

Semble — A  gift  to  the  testator^s  widow 
"for  Iter  sole  use  and  benefit"  does  not  give 
her  a  separate  estate,  so  as  to  entitle  her  on 
marrying  again  to  sue  by  her  next  friend. 

This  was  a  demurrer. 

The  bill  was  filed,  by  Sophia  Gilbert,  the 
wife  of  the  defendant,  William  Henry  Gil- 
bert, by  her  next  friend,  stating  that  George 
Philip  Bradley,  the  former  husband  of  the 
plaintiff,  being  entitled  in  remainder  ex- 
pectant on  the  decease  of  his  mother,  Phoebe 
Bradley  (who  died  in  1846),  to  certain 
freehold  property  at  Kingswinford,  in 
Staffordshire,  by  his  will,  dated  in  1842, 
gave  all  his  real  and  personal  estate  to 
file  plaintiff  **  for  her  sole  use  and  benefit," 
and  died  in  1843.  Shortly  after  the  death 
of  the  tenant  for  life,  the  defendant,  John 
Hunter,  who  had  since  become  bankrupt, 
entered  into  possession  of  the  property, 
having,  as  was  alleged,  by  himself  and  his 
assignees,  become  entitled  thereto  in  the 
following  manner. 

By  an  indenture,  dated  the  22nd  of 
March  1828,  John  Bradley  and  G.  P. 
Bradley,  being  entitled  in  equal  shares  to 
the  remainder  in  question,  granted  to  R. 
H.  S.  Hele,  an  annuity  of  100/.,  deter- 
minable on  lives,  secured  by  a  term  of  2,000 
years,  with  full  powers  of  sale  in  default  of 
payment. 

By  an  indenture,  dated  the  2nd  of 
August  1837,  the  annuity  was  assigned  to 
Thomas,  Earl  of  Strathmore,  in  considera- 
tion of  2,000/.,  subject  to  the  right  of 
re-purchase,  and  the  term  was  assigned 
to  Hunter  determinable  on  the  re -pur- 
chase. 

By  an  indenture,  dated  the  4th  of 
August  1837,  the  term  was,  under  the 
power  contained  in  the  deed  of  1828,  sold 
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and  assigned  to  George  Richards  Elkington 
absolutely. 

By  an  indenture  indorsed  on  the  last- 
mentioned  deed,  and  dated  the  5th  of 
April  1841,  after  reciting  that  the  purchase- 
money  paid  by  Elkington  was  the  proper 
money  of  John  Hunter,  and  that  Elkington 
was  a  trustee  for  him,  the  term  was  assigned 
absolutely  to  Hunter. 

The  bill  charged  that  the  transaction  was 
a  fraudulent  contrivance  on  the  part  of 
Hunter  to  obtain  the  said  hereditaments, 
without  payment  of  the  value  thereof ;  that 
the  deeds  were  firaudulent  and  void,  and 
ought  to  be  set  aside  and  cancelled ;  that 
the  deed  of  1828  was  made  without  con- 
sideration, and  that  the  pretended  consid- 
eration therein  mentioned  did  not,  in  fact, 
pass,  and  that  the  same  deed  was  really 
made  for  Hunter's  benefit,  and  was  frau- 
dulently contrived  by  him ;  that  the  assign- 
ment and  transfer  of  August  1837  were  frau- 
dulent and  merely  colourable,  and  the  sale 
was  in  equity  a  sale  by  a  mortgagee  with  a 
power  of  sale  to  hintself.  It  also  aUeged 
that  Hunter  acted  as  the  attorney  and  soli- 
citor of  the  Bradleys  in  the  preparation  and 
execution  of  the  deed  of  1 828,  and  that  all 
the  parties  interested  under  the  several 
deeds  were  his  clients,  and  acted  under  his 
influence  and  for  his  benefit;  and  that 
Hunter,  as  such  attorney  and  solicitor  of 
the  Bradleys,  obtained  possession  of  the 
title-deeds,  and  the  same  were  now  in  his 
custody  or  power;  that  the  defendant 
Hunter  was  adjudicated  bankrupt  on  the 
29th  of  October  1861,  and  the  defendants 
Lewis  and  Graham  were  his  assignees; 
that  the  defendant  Hunter  alleged  that  there 
would  be  a  large  surplus  coming  to  him 
under  his  bankruptcy,  after  payment  in 
full  of  all  his  creditors,  and  he  insisted,  and 
Lewis  and  Graham  admitted,  that,  for  this 
and  other  reasons,  the  said  term  in  the 
said  hereditaments  was  not  vested  in  Lewis 
and  Graham  as  the  assignees  under  the 
said  bankruptcy ;  it  also  stated  that  Hunter 
had  retained  possession  of  the  premises  until 
the  appointment  of  assignees,  shortly  after 
which  Lewis  and  Graham  had  entered  into 
and  continued  in  possession. 

The  bill  prayed  that  it  might  be  declared 
that  the  deeds  were  firaudulent  and  void, 
and  ought  to  be  set  aside,  and  that  they 
might  be  delivered  up  to  be  cancelled,  or 


that  the  defendants,  Lewis,  Graham  and 
Hunter,  might  be  decreed  to  re-assign  the 
said  hereditaments  to  the  plaintiff  for  the 
residue  of  the  term  of  2,000  years  free 
from  the  annuity ;  that  the  plaintiff  might 
be  let  into  possession ;  that  the  defendant 
Hunter  might  be  deweed  to  deliver  up 
to  the  plaintiff  the  deeds  relating  to  the 
said  hereditaments,  and  pay  the  costs,  and 
for  further  reliel 

The  defendant  Himter  demurred  to  the 
whole  relief  sou^t  by  the  bill,  except  the 
delivery  up  of  the  deeds,  and  as  to  this 
part  of  the  bill  he  put  in  an  answer  deny- 
ing that  the  deeds  were  in  his  possession. 

Mr.  RoU  and  Mr,  DicJdnsonj  for  the 
demurrer,   contended  that    the   bankrapt 
was  improperly  made  a  party.     They  cited 
Benfijeld  v.  Solomons^  9  Ves.  77. 
Lloyd  y.  Lander,  5  Madd.  282. 
Collins  V.  Shirley,  1  Russ.  &  M.  638. 
RochfoHY.Batt^rsby,  2  H.L.  Cas.  38a 
Wkitworth  V.  DaviSf  1  Ves.  <fe  B.  545. 
Mr.  Giffard  and  Mr,  Eeilly^  for  the  bill, 
referred  to — 

McwJcuforth  v.  Marshall,  3  Sim.  368. 
King  v.  Martin,  2  Ves.  jun.  641. 
FenUm  v.  Hughes,  7  Ibid.  287. 
Le  Texier  v.  the  Margravine  of  Anspach, 

15  Ibid.  159. 
Plummer  v.  May,  1  Ves.  sen,  426. 
Dalton  V.  Hayter,   7  Beav.    313;  s.a 

3  De  G.  M.  &  G.  817. 
Boyse  v.  Rossborotigh,  Kay,  71 ;  8.C.  23 

Law  J.  Rep.  (n.s.)  Chanc  305. 
Flumbe  v.  Plumbe,  4  You.  &  C.   345 ; 
a  c.  10  Law  J.  Rep.  (n.s.)  Exch.  Eq. 
33. 

Wood,  V.C. — I  have  been  carefully  con- 
sidering this  case,  and  I  think  it  is  one  in 
which  the  demurrer  should  be  allowed. 
With  regard  to  the  authorities,  it  may  be 
very  eas3y  disposed  of,  because  not  one  of 
them  has  any  reference  to  the  point  in 
dispute. 

First,  as  regards  the  case  of  the  bankrupt, 
no  bill  can  be  sustained  against  him  for  Uie 
purpose  of  relief,  because  all  his  interest 
passes  to  his  assignees ;  but  it  is  said  he  may 
be  made  a  party  for  the  purpose  of  discovery. 
In  Whittaorth  v.  Davis  it  was  considered 
doubtful  whether  the  case  of  a  bankrupt 
constituted  an  exception  to  the  general 
rule  that  a  mere  witness  having  no  interest 
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ought  not  to  be  a  party ;  but  it  is  nnneces- 
aary  to  consider  it  here,  because  whether  he 
codd  or  could  not  be  made  a  party  for  the 
purpose  of  discovery  there  can  be  no  right 
to  have  the  relief  prayed  against  him. 

Then  comes  the  question,  which  ia  more 
material,  whether,  having  been  charged  with 
fraud  which  will  affect  Uie  estate  vested  in 
him  anterior  to  the  bankruptcy,  he  can  now 
be  made  a  party  as  an  accomplice  in  the 
fraud  for  the  purpose  of  fixing  him  with 
costs.     The  only  authority  cited  on  that 
point  is  King  v.  Martin,  in  which  the  fraud 
was  alleged  to  be  between  the  bankrupt 
and  his   assignees,   the  bankruptcy  itself 
being  frraudulent     That  comes  within  the 
{ffinciple  of  a  host  of  other  cases  that  might 
be  cited  deciding  that  where  two  or  three 
persons  concur  in  a  fraud  no  one  of  them  can 
escape  being  made  a  party  to  the  suit  and 
being  liable  to  costs  by  saying  he  derived 
no  benefit  from  the  fraud  and  only  gra- 
tuitously assisted  in  procuring  a  fraudulent 
benefit  to  another.     A  party  cannot  defend  * 
himself  on  that  ground,  but  he  may  be 
made  a  party  for  the  piupose  of  making 
him  pay  costs.     A  distinction  is  very  ra- 
tionally drawn,  although  it  is  but  a  dictum, 
in  Lloyd  v.  Lander,  between  the  case  of  a 
fraud  committed   by  the  bankrupt  as  an 
agent  taking  no  benefit  whatever,  and  being 
brought  before  the  Court  in  order  to  answer 
for  costs,  and  the  case  of  a  person  who  has 
committed  a  frraud  of  which  he  takes  the 
sole  benefit,  and  then  the  Mrhole  interest  in 
ins  estate,  by  virtue  of  the  operation  of  the 
bankruptcy  laws,  passes  to  his  assignees. 
The  question  then  is  whether  he,  having 
conmiitted  a  fraud  for  his  own  benefit,  the 
plaintiff  can,  when  it  comes  to  a  hearing, 
split  her  rights,  and  deal  with  the  bank- 
rupt irrespective  of  the    assignees,  with 
respect  to  the  rights  which  will  pass  ultra 
the  bankruptcy,  and  in  respect  of  which 
she  has  remedies  against  him.     The  only 
case   approximating   to   an    authority    is 
Ma^ekworth   v.    Marshall,    but   the  judg- 
ment there  is  given  in  such  an  imsatis- 
&ctory  manner  that  it  is  impossible  to  con- 
cur in  the  reasons  alleged.     They  were  not 
the  reasons   urged  in   argument   by   the 
counsel  adverse  to  the  plea,  and  which  are 
now  urged  by  Mr.  Gif&trd.    It  is  not  said 
by  the  Vice  Chancellor  that,  the  bankrupt 
having  committed  a  fraud,  that  fraud  is 


to  be  split  and  severed  from  the  benefit 
that  he  derived  from  it,  and  he  is  to 
be  made  a  party  in  respect  of  the  costs 
on  account  of  the  fraud  committed  by  him 
anterior  to  his  bankruptey;  but  certain  per- 
sons defendants  in  the  suit  had  taken  the 
bills  of  exchange,  which  were  the  subject- 
matter  of  the  suit,  and  held  them  in  tiieir 
hands,  saying  they  held  by  way  of  security, 
but  subject  to  their  security  they  held  for  the 
benefit  of  Marshall  the  bankrupt,  and  the 
Vice  Chancellor  says  Marshall  is  a  necessary 
party  in  respect  of  his  interest  in  the  bills. 
But  according  to  the  plea  that  interest  was 
in  the  assignees,  and  therefore  the  assignees 
would  be  the  persons  to  represent  that  in- 
terest, and  if  the  plaintiff  established  his 
right  against  them,  of  course  the  holders 
of  the  bills  would  have  to  hand  them  over. 
The  case  is  put  on  a  footing  which  I  am 
quite  imable  to  follow.  I  cannot  regard 
that  as  a  decision  that  a  person  committing 
a  fraud  anterior  to  bankruptey  may  after- 
wards be  brought  before  the  Court  for  the 
sole  purpose  of  fixing  him  with  costs. 
In  the  present  case  the  bankrupt,  as  it 
is  alleged,  concurred  with  others  and 
obtained  a  benefit  by  that  fraud,  which 
benefit  is  now  vest^  in  the  assignees, 
and  the  assignees  choosing  to  stand  or 
faU  by  the  transaction  wUl  either  sur- 
render the  property  or  make  such  compen- 
sation out  of  the  estate  as  may  be  necessary. 
If  they  insist  on  holding  it  they  will  hold 
it  at  their  own  risk,  and  subject  themselves 
to  costs  if  they  should  fail  to  establish  their 
right  There  is  no  charge  in  the  bill  that 
since  the  bankruptcy  the  assignees  and  this 
bankrupt  have  concurred  together  in  frau- 
dulently withholding  this  property  frt)m  the 
plaintiff.  K  there  had  been  such  a  charge 
that  would  have  brought  the  case  a  litUe 
nearer  to  the  case  of  King  v.  Martin,  but 
I  find  no  authority  for  saying  that  a  bank- 
rupt who  has  committed  a  fraud  before  his 
bankruptey  is  on  that  ground  alone  a  proper 
party  to  the  suit. 

Then  there  was  another  point  which  was 
argued  as  to  the  possession  of  the  deeds. 
I  was  a  good  deal  struck  with  this  fact,  that 
while  the  pleader  has  thought  it  necessary 
to  cover  by  the  answer  that  part  of  the  bill 
which  says  that  "the  four  deeds  herein 
particularly  mentioned,  together  with  other 
documents  relating  to  the  indentures  afore^ 


Digitized  by 


Google 


350 


COURTS  OF  CHANCERY: 


[N.a 


Baid,  are'  now  in  his  possession,  custody  or 
power,"  he  has  not  thought  it  necessary  to 
cover  that  part  relating  to  the  general 
possession  of  deeds  and  documehts.  I  was 
rather  struck  with  that,  because  it  would 
seem  to  lead  us  to  the  admission  that  he 
has  got  those  documents  in  his  possession 
which  might  make  it  necessary  to  retain 
him  as  a  party  for  the  purpose  of  the  suit. 
I  think,  however,  that  is  answered  by  the 
observation  in  Lloyd  v.  LandeVy  that  you 
must  distinguish  between  the  special  deeds 
which  are  charged  as  being  those  to  which 
the  fraud  refers,  and  which  mayor  may  not  be 
recovered  from  him,  and  his  other  deeds.  With 
respect  to  that,  there  is  a  general  allegation 
in  the  bill  that  as  solicitor  of  the  Brad  leys 
he  obtained  possession  of  the  deeds.  What- 
ever he  obtained  acting  as  solicitor  of  the 
Bradleys,  if  the  four  deeds  in  question 
ought  to  be  set  aside,  they  will  be  set  aside, 
and  therefore  they  are  out  of  the  question, 
and  you  do  not  want  him  a  defendant.  Of 
.course,  as  you  file  your  bill  against  the  as- 
signees you  have  nothing  more  to  do  with 
him,  and  if  you  succeed  against  the  assig- 
nees he  is  only  holding  the  general  deeds  as 
the  solicitor  of  the  Bradleys.  It  appears  to 
me,  therefore,  that  it  is  right  that  no  answer 
should  be  put  in,  as  they  were  simply 
retained  by  him  as  the  solicitor  of  the 
Bradleys,  without  relation  at  all  to  the  four 
deeds  in  question,  and  wholly  unconnected 
with  the  alleged  fraud.  As  to  the  four  deeds 
he  has  answered,  following  the  suggestion 
of  the  Vice  Chancellor  in  Lloyd  v.  Lander^ 
that  there  might  be  some  special  averment 
relating  to  them  which  might  make  it  neces- 
sary to  have  an  answer. 

Then  there  remains  this  question.  At  one 
time  it  struck  me  for  a  moment,  that  if  the 
plaintiff  succeeds  in  setting  aside  all  the 
deeds,  the  bankrupt  will  be  a  trustee  of  the 
term;  and  in  that  case  it  might  be  well  held 
that  the  term  being  a  trust  term  would  not 
pass  under  the  bairuptcy.  I  think,  how- 
ever, that  is  not  the  proper  way  of  viewing  it> 
because  you  must  first  set  aside  the  deeds. 
When  you  set  aside  the  deeds  he  is  simply  a 
trustee,  but  that  is  not  the  character  of  the 
relief  you  want  in  this  suit  at  all,  because 
it  will  then  be  determined,  that  on  that 
account  the  estate  would  not  pass  to  the 
assignees ;  but  it  has  been  argued  here,  that 
t^e  ground  on  which  it  does  not  pass  to  the 


assignees  is,  that  there  will  be  a  large  sui^ 
plus  after  payment  of  all  the  banboipt's 
debts,  and  you  must  take  the  whole  case 
together.  It  is  alleged  that  all  these  deeds 
were  executed,  by  which,  amongst  other 
things,  the  estate  has  been  sold  up  and  the 
trust  of  the  term  has  been  vested  in  Hunter, 
and  if  so  it  must  be  in  his  assignees.  It  is 
attempted  to  be  got  over  in  this  way:  Hunter 
says  that  there  will  be  a  large  surplus.  He 
alleges,  and  his  assignees  admit,  that  for 
that  and  other  reasons  (the  other  reasons 
not  being  alleged)  the  term  in  the  heredita- 
ments is  not  vested  in  them.  The  fact  of 
there  being  a  surplus  is  not  material  The 
averment  that  Hunter  claims  an  interest  of 
this  particular  character  makes  the  bill 
absurd,  for  no  such  interest  can  be  in 
him. 

In  Plummer  v.  May  and  Dalton  v.  Hay- 
ter,  and  that  class  of  cases,  it  was  decided 
that  where  a,  person  claims  an  interest  which 
he  will  not  disclose  in  the  subject-matter  of 
a  suit,  it  is  necessary  to  make  him  a  party 
to  the  suit,  in  order  that  you  may  force  the 
discovery  from  him  ;  but  no  case  has  been 
cited  which  bears  on  the  facts  stated  in  this 
bill,  in  which  the  nature  of  the  interest 
claimed  by  Hunter  is  stated.  That  disposes 
of  the  argument  raised  on  the  bills  of  ex- 
change, and  the  possibility  of  setting  aside 
this  deed  hereafter  against  the  assignees; 
in  which  case  it  may  then  be  held  that  the 
term,  being  a  trust  term,  has  not  become 
vested  in  them.  If  I  were  to  hold  that, 
then  in  every  case  in  which  it  was  sought 
to  set  aside  a  transaction  against  the 
assignees  of  a  bankrupt,  the  bankrupt 
would  always  be  obliged  to  be  made  a 
party  ;  because,  in  aU  cases,  if  you  succeed 
in  setting  aside  the  transaction,  there  would 
be  a  resulting  trust  in  favour  of  the  person 
said  to  be  defrauded  by  the  bankrupt 
There  is  no  authority  at  all  for  any  such 
proposition,  and  I  think  therefore,  upon 
all  these  grounds,  the  demurrer  must  be 
allowed. 

From  this  decision  the  plaintiff  appealed. 

Mr,  Giffard  and  Mr.  Beilly,  for  the 
appellant. 

The  Lord  Chancellor  called  the  atten- 
tion of  counsel  to  the  question  whether  the 
words  of  the  will,  ''for  her  sole  use  and 
benefit,''  gave  to  the  plaintiff  a  separate 
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estate,  enabling  her  to  sne  by  her  next 
friend 
Upon  this  point  they  cited  : 
AdaiMOH  V.  Amutagey   19  Ves.  416; 

8.  c.  G.  Cooper,  283. 
BlaMouf  y.  Law,  2  Hare,  49. 
Tyler  v.  Lake,  2  Russ.  &  M.  183 ;  s.  c  4 

Sim.  144. 
Ex  parte  Ray,  1  Madd  199. 

V.  Lyne,  Younge,  562. 

Newlands  v.  PayrUer,  4  MyL  <fe  Cr.  408. 
Lindtell  v.  Thacker,  12  Sim.  178  ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  348. 
Ex  parte  KiUick^  3  Mont.  D.  &  D.  480 ; 
8.C  13  Law  J.  Rep.  (n.s.)  Bankr.  6. 
Mwmey  v.  Parker,  2  Myl.  &  K.  174. 
DavU  V.  PrwU,  7  Beav.  288. 
TuUeU  V.  Armstrong,  4  MyL  &  Cr.  390. 
Upon  the  other  points  they  cited,   in 
addition  to  the  authorities  referred  to  in 
the  Court  below : 

BofcUs  V.  Stewart,  1  Sch.  &  Le£  209. 

Lwnb  V.  Milnes,  5  Ves.  517. 

Lord  RedescUMs  Pleadings,  1 61, 4th  ed 

12  tih  13  Vtct.  c.  106.  s.  181. 

24  ^  25  Vict  c  134.  s,  149. 

The  Lord  Chancellor. — ^This  is  a  sin- 
gular bill,  and  met  by  a  defence  equally 
singular.  The  plaintiff  sues  as  a  married 
woman,  by  her  next  friend,  claiming  sepa- 
rate estate  in  some  freehold  property  which 
is  the  subject  of  the  suit.  The  object  of  the 
suit  is  to  reduce  or  set  aside  a  charge  affect- 
ing that  freehold  property.  The  whole  right 
to  sue  depends,  therefore,  upon  the  fact  of 
the  property  being  well  limited  to  the  sepa- 
rate use  of  the  plaintiff.  The  title  of  the 
plaintiff  to  the  alleged  separate  estate  de- 
pends upon  the  will  of  her  former  husband 
At  the  time  of  making  that  will,  and  of 
his  decease,  he  was  seised  in  fee  simple  in 
remainder  expectant  on  the  decease  of  a 
tenant  for  life  of  certain  freehold  estate. 
By  the  will  he  devised  and  bequeathed  all 
his  real  and  personal  estate  to  the  plaintiff, 
then  his  wife,  for  her  sole  use  and  benefit* 
There  is  no  trust  created  by  the  wilL  There 
are  no  words  indicative  of  exclusive  eiyoy- 
ment  beyond  those  that  I  have  mentioned. 
There  is  no  machinery,  in  short,  provided 
by  the  will,  which  is  requisite  in  effect  for 
the  creation,  or  at  all  events  for  the  admi- 
nistration of  the  separate  estate  of  a  mar- 
ded  woman.    The  devise  is  a  legal  devise. 


and  the  proposition  is,  that  the  words,  ''  for 
her  sole  use  and  benefit,''  manifest  a  clear 
intention  on  the  part  of  the  testator  that, 
in  the  event  of  subsequent  coverture  by  his 
widow,  she  should  still  remain  entitled  to 
the  separate  interest  in  the  property.  Now 
there  is  not,  as  £%r  as  I  am  aware,  any 
single  case  containing  simply  these  words, 
which  has  been  made  the  foundation  of  a 
decision  that  they  give  a  separate  estate. 
The  nearest  case  is  that  of  A  damson  v. 
Armitage,  w6t««p.,  before  Sir  William  Grant. 
But  in  that  case,  money  was  given  to  trustees, 
upon  trust  to  invest,  and  they  were  directed 
to  pay  the  income  to  a  woman  unmarried, 
"  for  her  sole  use  and  benefit"  There  was, 
of  course,  the  machinery  of  the  trustees,  and 
the  direction  to  pay  the  income  to  the  indi- 
vidua\  The  point  does  not  appear  to  have 
been  much  argued,  and  Sir  William  Grant 
decided  that  the  words  would  give  a  sepa- 
rate interest,  citing  a  case  of  Jones  v. , 

as  stated  in  5  Vesey,  520,  which  appears  to 
have  been  the  case  oiJohnes  v.  Lockhart  (1). 
But  it  turns  out  that  Johnes  v.  Lockhaat 
was  erroneously  stated  in  the  place  lef  jrred 
to  by  Sir  William  Grant,  and  that  it  is  a 
decision  of  the  very  opposite  conclusion 
to  that  for  which  it  was  referred  *  to. 
There  is  no  other  case  where  those  simple 
words,  "sole  use  and  benefit,"  occur,  that 

I  am  aware  of,  except  the  case  of 

V.  Lyne,  reported  in  Mr.  Younge's  re- 
ports, and  most  erroneously  reported ;  for 
nothing  of  the  kind  was  decided  in  that 
case  as  stated  in  the  report  of  it.  The 
incorrectness  of  that  report  has  been  com- 
mented upon  by  Lord  Cottenham  in  Tul' 
lett  V.  Armstrong  (2).  There  are,  indeed, 
many  other  cases  where  there  have  been 
words  superadded  to  the  words  "  sole  use 
and  benefit";  as,  for  example,  the  case  of 
Ex  parte  Ray,  tdn  sup.,  where  the  words  were 
"sole  use  and  benefit,  and  disposal";  but 
the  case  of  Ex  parte  Ray  was  one  in  which 
the  words  occurred  in  marriage  articles, 
being  the  terms  of  a  contract  between  an 
intended  husband  and  wife ;  but  in  a  will 
containing  a  disposition  to  a  woman  either 
single  or  becoming  discovert  immediately 
on  the  death  of  the  testator,  there  is  no  case 
in  which  these  simple  words,  unconnected 
with  a  gift  to  trustees,  have  been  made  the 

(1)  Cited  8  Bro.  O.C.  888,  d.  4.  (Belt's  ed.). 

(2)  4  Mjrl.  k  Cr.  408. 
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foundation  of  a  decision  that  they  give  a 
separate  estate.  I  entirely  concur  in  the 
observations  of  Lord  Brougham  in  the  case 
of  Tyler  v.  Lake,  ubisup,,  that  the  words,  to 
exclude  the  operation  of  the  legal  rule  as 
transferring  the  estate  to  the  husband  upon 
subsequent  coverture — ^the  words  to  pre- 
vent the  operation  of  that  rule  must  be 
clear,  and  afford  no  room  for  doubt  as  to 
the  intention  of  the  testator.  I  should  have 
had  no  difficulty  in  ruling,  therefore,  that 
those  words  do  not  confer  upon  the  plaintiff 
a  separate  estate ;  and  if  so,  the  position  of 
the  ownership  of  the  property  in  question 
would  be,  that  her  husband  and  herself 
would  be  seised  of  the  estate  in  right  of  the 
plaintiff,  but  that  the  plaintiff  alone  would 
be  unable  to  maintain  the  suit 

But  the  singularity  of  the  defence  is  this, 
that  I  am  unable  to  make  the  ground  that 
I  have  mentioned  the  reason  for  my  deci- 
sion ;  for  if  it  were  available  for  the  defen- 
dant, it  must  be  used  by  him  as  a  ground 
of  demurrer  ore  tenuSy  but  it  is  ruled  that 
too  demurrer  ore  tenus  can  be  more  exten- 
sive than  the  demurrer  on  the  record.  Now 
the  demurrer  on  the  record  is  to  a  part  of 
the  bill  only,  with  an  answer  to  the  rest  of 
the«bill,  thereby  admitting,  so  far  as  the 
portion  of  the  bill  which  is  answered  is 
concerned,  that  the  plaintiff  has  a  capacity 
to  sue.  It  is,  therefore,  impossible  to  allow 
the  defendant  to  avail  hiinself  of  this  ob- 
jection to  the  bill,  by  reason  of  the  form 
of  defence  which  he  has  adopted.  I  pro- 
ceed, therefore,  to  consider  the  nature  of 
that  defence,  which  is  a  demurrer  to  part 
of  the  bill,  and  an  answer  to  the  rest  of  the 
bill  Now,  the  bill  states  a  case  of  this 
description,  that  the  testator  was  fraudu- 
lently induced  by  a  person  of  the  name  of 
Himter  to  join  in  charging  an  annuity  on 
the  estate  in  question.  The  bill  alleges,  in 
various  forms,  that  the  annuity  deeds  were 
the  result  of  a  fraudulent  contrivance,  and 
were  fraudulently  obtained,  but  the  circum- 
stances constituting  that  fitiud  are  nowhere 
stated.  Fraud  is  a  conclusion  of  law,  and 
it  is  wholly  immaterial  and  insufficient  to 
allege  that  a  deed  has  been  obtained  by 
fraud,  unless  the  things  done  constituting 
the  ^ud  are  stated  on  the  fiice  of  the  bill 
There  is  here  not  one  single  allegation  of 
any  fact  constituting  fraud,  or  tending  to 
create  a  case  of  fraud;  except  an  allegation 


that  the  deeds  were  without  consideration, 
and  that  the  consideration  did  not  pass, 
whatever  may  be  the  meaning  of  those 
words.     Now,  the  fraud  thus  imperfectly 
stated  is  ascribed  to  the  defendant  Hunter, 
the  demurring  defendant,  who  was  an  at- 
torney, but  who  obtained  these  deeds  for 
his  own  benefit.  He  has  since  become  bank- 
rupt, and  the  singular  character  of  this  bill 
is,  that  the  relief  prayed  for,  the  setting 
aside  of  those   deeds,  is  prayed  against 
Hunter  as  well  as  against  his  assignees.    I 
am  by  no  means  (disposed  to  hold  that  a 
bankrupt  who,  antecedently  to  his  bank- 
ruptcy, has  been  engaged  in  a  fraudulent 
transaction,  whereby  he  has  acquired  pro- 
perty may  not  be  made  a  party  to  a  biU  of 
discovery,  even  although  the  property  has 
been  transferred  by  law  to  his  assignees. 
But  then  the  bill  must  be  constructed  for 
the  express  purpose  of  obtaining  that  dis- 
covery from  the  bankrupt.    If  the  discovery 
sought  from  the  bankrupt  is  sought  merely 
as  incidental  to  relief  prayed  against  the 
bankrupt,  then  the  bankrupt,  who  is  not  a 
necessary  party  in  respect  of  that  relief,  may 
demur  to  the  bill  seeking  that  relief,  and 
demur  therefore  to  the  discoveiy  which  is 
sought  merely  as  incidental  to  that  relief 
The  singularity  of  this  present  demurrer  is, 
that,  whereas  it  might  have  been  a  demur- 
rer to  the  whole  bill,  the  demurring  defen- 
dant exempts  one  allegation  of  the  bill, 
which  is,  that  the  annuity  deeds  are  in  the 
possession  of  the  bankrupt,  and  also  one 
portion  of  the  prayer,  which  is,  that  the 
deeds  in  the  possession  of  the  bankrupt 
may  be  delivered  up  to  the  plaintiffl    Now 
the  possession  of  the  bankrupt  is  the  pos- 
session of  the  assignees,  and  in   respect 
merely  of  that  possession  it  was  unneces- 
sary to  have  made  the  bankrupt  a  party. 
However,  the  bankrupt,  demurring  to  the 
rest  of  the  bill,  exempts  that  particular 
portion  of  the  relief,  and  of  the  discovery 
incidental  thereto,  and  I  cannot  say  that 
his  partial  demurrer  is  bad  because  he 
might  have  put  in  a  general  demurrer  in- 
stead of  that  limited  demurrer. 

But  then  my  attention  was  called  to 
two  arguments  by  Mr.  Giffard  and  Mr. 
ReiUy,  one  of  which  was  of  this  special 
nature :  Mr.  Giffard  said,  that  the  bank- 
rupt had  demurred  to  a  considerable  portion 
of  that  discovery  which  is  necessaiy  to  be 
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made,  in  order  to  ttnderstand  the  reason 
why  the  bankrupt  is  made  a  party  in  re- 
spect of  that  portion  of  the  case  which  is 
ezcqyted  from  the  demurrer.  His  argu- 
ment, therefore,  was,  that  the  demurrer  was 
too  extensive,  as  comprehending  a  discovery 
iriiieh  was  incidental  to  the  part  excepted 
oat  of  the  operation  of  the  demurrer.  But 
I  am  not  of  that  opini<»L  If  the  bankrupt 
could  with  proiNriety  be  made  a  party  to 
this  bill,  in  respect  of  an  idlegation  that  he 
had  the  deeds  in  his  possession,  the  only 
dsKOvery  that  oould  be  required  firom  him — 
and  his  answer  would  have  been  sufficient 
if  it  had  been  limited  only  to  that  disco- 
very— ^would  have  been  the  inquiry  whether 
the  deeds  were  or  were  not  in  his  posses- 
sion. I  do  not  think,  therefore,  that  the 
demurrer  is  open  to  any  objection  upon 
that  ground.  It  was  then  said,  that  the 
plaintiff  had  a  right  to  make  the  bankrupt 
a  party  to  »  bill  S)r  discovery  in  respect  of 
his  having  been  engaged  in  tiie  transaction 
being  a  solicitor.  But  the  answerto  thatis^ 
that  he  engaged  in  the  transaction  for  his 
own  benefit  as  principaL  It  is  perfectly  true 
that  a  solicitor^  who  is  implicated  in  a  case 
of  fraud,  may  be  made  a  party  to  a  bill, 
seeing  relief  in  respect  of  that  finud,  merely 
lor  the  purpose  of  discovery,  the  only  reli^ 
asked  against  him  being  that  he  should 
be  ordered  to  pay  the  costs ;  but  that  is 
not  the  character  of  the  case  made  by  this 
biU  against  Mr.  Hunter.  I,  therefore, 
must  affirm  the  order  that  has  been  made 
in  the  Court  bdow,  and  dismiss  this  peti- 
tion of  re-hearing,  with  costs.  ' 


LoBBsJusnCM.  f  THBNOETH-KASTlBNEAIIr 
Nov    20  \     ^^^   COMPANY  V.    CEOS- 

Railway  Company — Purchase  ofLandand 
Right  to  make  a  Tunnel — Ac(facent  Minerals. 

A  raiiway  company  ^  under  the  pawere  of 
their  actj  bought  kmd  for  the  purposes  of 
their  Hnej  and  purchased  alsOy  for  trifling 
swms,  from  various  landoumer,  sthe  right  of 
makimg  a  tunnel  through  their  lands.  Under 
this  (Met  minerals  were  excepted  from  pur* 
chases^  and  vendors  were  enabled  to  work 
the  minerals^  so  that  no  damage  be  done  to 
the  railway.  C,  who  derived  title  as  land- 
owner from  the  vendors  to  the  company,  gave 
Sxw  Sbbies,  S2.— Chaho. 


notice,  under  the  assumed  powers  of  a  sub- 
sequent aet,  of  his  intention  to  work  for  mine- 
rals within  a  certain  distance  of  the  line 
and  the  tunnel.  The  company  filed  a  bill 
to  restrain  C.  from  so  doing,  and  the 
Court  being  of  opinion  that  the  subsequent 
act  was  not  applicable,  and  it  appearing 
that  his  workings  would  endanger  the  line 
of  railway,  an  it^'unction  was  grawted  by 
one  of  the  Vice  Chancellors,  although  it  was 
admitted  that  the  plaintiff  would  thereby  be 
prevenUd  from,  getting  minerals  of  very  greai 
value;  and,  on  appeal^  the  decision  was 
ai 


By  an  act  of  pariiament  which  received 
the  royal  assent  on  the  2dth  of  May  1830, 
(11  Geo.  4.  c.  Hx,  hereinafter  referred  to 
as  the  act  of  1830)  for  incorporating  the 
Leeds  and  Selby  Railway  Company,  sec- 
tion 30,  after  authorizing  the  compulsory 
taking  of  land,  it  was  enacted  as  follows : 
'<  Nothing  in  this  act  contained  shall 
extend  to  give  the  said  company  any 
mines,  or  any  coals,  stone,  slate,  or 
other  minerals  tmder  any  land  purchased 
by  the  said  company  under  the  pro- 
visions of  this  act,  except  only  so  much 
of  such  coals,  stone,  slate  or  minerals  as 
may  be  necessary  to  be  dug  or  carried  away, 
or  used  for  the  purposes  of  this  act ;  but  all 
such  mines,  coals,  stone,  slate  or  minerals 
shall  be  deemed  to  be  excepted  out  of  the 
purchase  of  such  land,  and  may  be  worked 
by  the  respective  owners  or  lessees  thereof 
under  the  said  lands,  or  the  railway  or  other 
works  of  the  said  company,  as  if  this  act 
had  not  passed,  so  that  no  damage  or  obstruc- 
tion shall  be  thereby  done  or  occur  to  or  in 
such  railway  or  works.  Provided,  neverthe- 
less, that  in  case  any  damage  or  obstruction 
shall  be  so  done  or  occur  to  or  in  such  rail- 
way or  works,  the  same  shall  be  forthwith 
repaired  or  removed  (as  the  case  may  be) 
by  and  at  the  expense  of  the  respectivQ 
owners  or  lessees  of  such  mines,  coals,  stone, 
slate  or  minerals  as  aforesaid;  and  if  the 
same  shall  not  be  forthwith  done,  it  shall 
be  lawful  for  the  said  company  to  repair 
such  damage,  or  to  remove  such  obstruc- 
tion, and  to  recover  the  expenses  attending 
the  same,  in  case  of  refusal  or  neglect  to 
pay  the  same  within  fourteen  days  after 
demand  thereof,  by  distress  and  sale  of  the 
goods  and  chattels  of  such  respective  owners 
2Z 
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or  lessees,  or  by  action  of  debt  or  on  the 
case  in  any  of  His  Majesty's  Conrts  of 
Record  at  Westminster." 

Soon  after  the  passing  of  the  act  the 
Leeds  and  Selby  Railway  Company  con- 
tracted with  Henry  Hall  for  the  purchase 
of  lands  of  which  he  was  seised  in  fee,  and 
the  price  settled  to  be  paid  was  1,904^ 
3s.  6d.,  and  by  a  deed  dated  the  30th  of 
March  1833,  Mr.  Hall  and  Grace  his  wife 
granted  to  the  company,  their  successors 
and  assigns,  the  said  liuids,  being  parts  of 
two  closes  numbered  20.  and  21.  on  the 
parliamentary  plan,  ''and  also  the  right  and 
privilege  of  making,  and  for  ever  hereafter 
maintaining,  an  arched  tunnel  or  excavation 
through  and  under  the  remainder  of  the 
said  close  numbered  20,  and  through  and 
under  a  certain  other  close  of  him  the  said 
Henry  Hall,"  with  the  right  and  privilege 
of  ingress,  egress  and  regress  to  and  from 
the  said  closes  or  any  of  tiiem,  for  the  pur^ 
pose  of  making  any  alterations  and  repairs 
in  the  tunnel,  making  compensation  as 
therein  provided,  "to  hold  the  premises 
to  the  said  company,  their  successors  and 
assigns  for  ever,  according  to  the  true  intent 
and  meaning  of  the  said  act"  The  Leeds 
and  Selby  Company  also  contracted  with 
"  the  Committee  for  the  Execution  of  Cha- 
ritable Uses  "  within  the  borough  of  Leeds, 
for  the  purchase  of  easements  in  certain 
lands  of  which  the  Committee  were  owners 
in  fee ;  and  by  deed,  dated  the  1st  of  August 
1835,  the  said  Committee,  in  consideration 
of  33/.  19#.,  granted  to  the  company  the 
privil^e  of  making,  and  for  ever  maintain- 
ing, an  arched  tunnel  or  excavation,  under 
certain  lands  of  the  committee,  and  the 
right  and  privilege  of  ingress,  egress  and 
regress  to  their  lands  for  the  purpose  of 
alterations  and  repairs,  "  to  hold  and  enjoy 
the  said  rights  and  privileges  thereby 
granted  to  Uie  said  company,  their  suc- 
cessors and  assigns  for  ever,  according  to 
the  true  intent  and  meaning  of  tibese 
presents."  Similar  grants  of  rights  of 
making  and  maintaining  tunnels  were 
made  to  the  same  company  by  the 
trustees  of  a  charity  school  at  Leeds,  in 
consideration  of  22/.  13ff.,  and  by  one 
John  Danby,  in  consideration  of  88/.,  the 
deeds  of  grant  being  dated  respectively 
the  3lBt  of  August  1835,  and  the  29th  of 
September  1835. 


The  York  and  North  Midland  Railway 
Company  was  incorporated  in  1836,  by  act 
6  Will.  4.  c.  Ixxxi.,  (hereinafter  referred  to 
as  the  act  of  1836)  which  contains  the 
following  clauses : 

Section  51.  "And  be  it  further  enacted 
that  nothing  in  this  act  contained  shall 
extend  to  give  to  the  said  company  any 
coal,  ironstone,  limestone,  stone,  slate,  day, 
or  other  mines  or  minerals  under  any  land 
purchased  by  the  said  company  under  the 
provisions  of  this  act,  except  only  so  mudi 
of  such  coal,  ironstone,  luneetone,  stone, 
sUte,  clay,  or  other  mines  and  minerals  as 
may  be  necessary  to  be  dug  or  carried  away, 
or  used  for  the  purposes  of  this  act^  or  as 
may  be  found  not  deeper  than  the  line  of 
the  section  hereinbefore  mentioned  and 
referred  to,  unless  the  said  mines  shall  have 
been  expressly  purchased  and  conveyed  by 
the  owner  thereof  to  the  said  company,  but 
all  such  coal,  ironstone,  limestone,  stone^ 
slate,  clay,  or  other  mines  and  minerals  not 
necessary  to  be  so  dug,  carried  away,  or 
used  as  aforesaid,  shall  (unless  the  contraiy 
be  expressed)  be  deemed  to  be  excepted 
out  of  the  purchase  and  conveyance  of  snch 
lands,  and  may,  subject  to  the  restrictions 
hereinafter  contained  for  the  purchase  there- 
of by  the  said  company,  be  worked  by  the 
respective  owners  or  lessees  thereof  under 
the  said  lands  or  the  railway  or  other  works 
of  the  said  company,  as  if  this  act  had  not 
been  passed :  provided  that  in  the  working 
of  such  mines  or  minerals,  no  damage  be 
wilftdly  done  to  the  said  railway  or  wwks, 
tod  that  the  said  mines  and  minerab  be 
not  worked  in  an  improper  manner." 

Section  52.  "Provided  always,  and  be 
it  further  enacted,  that  when  and  so  often 
as  the  proprietor  or  lessee  or  tenant  of  any 
mines  of  coal,  ironstone,  limestone,  stone, 
slate,  clay,  or  other  mines  and  minerals 
lying  under  the  said  railway  and  works,  or 
any  of  them,  or  within  the  distance  of  forty 
yuds  from  such  railway  or  works  respec- 
tively, shall  be  desirous  of  woridng  the 
same,  then,  and  in  every  such  case,  such 
proprietor,  lessee,  or  tenant  shall  give  notice 
in  writing  to  the  said  company,  under  his 
hand,  of  such  intention  at  least  twenty-one 
days  before  he  shall  begin  to  work  such 
mines ;  and,  upon  the  receipt  of  such  notice, 
it  shall  be  lawful  for  the  said  company  to 
inspect  such  mines,  or  cause  the  same  to  be 
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inspected,  and  to  conlsnct  and  agree  with 
any  such  proprietor,  lessee,  or  tenant  for 
the  pnrchase  of  and  to  purchase  any  such 
mines  <»r  minerals,  or  any  part  thereof  the 
getting  and  working  of  which  may  appear 
to  the  said  company  likely  to  prejudice  or 
damage  the  said  railway  or  other  works; 
and  in  case  the  said  company  and  such 
prDpriet(N:,  lessee,  or  tenant  do  not  agree 
as  to  the  amount  or  value  of  such  mines  or 
minerals,  the  same  shall  be  ascertained  and 
settled  by  the  verdict  of  a  juiy,  as  is  here- 
inbefore directed  with  respect  to  the  lands 
which  shall  or  may  be  tiJcen  for  the  pur- 
poses of  this  ad^:  Provided  nevertheless, 
that^  in  case  the  said  company  do  not  before 
the  expiration  of  such  twenty-one  days 
dedare  their  desire  to  purchase  the  said 
mines,  and  do  not  treat  with  such  proprie- 
tor, lessee,  or  tenant  for  the  same,  then  it 
shall  be  bwful  for  the  proprietor,  lessee, 
or  tenant  of  such  mines,  and  he  is  hereby 
aothorized  to  work  and  get  such  part  of 
the  said  minerals  as  lie  under  ike  said 
ndlway  and  works,  or  within  the  distance 
aforesaid,  witiiout  being  liable  to  the  said 
company  for  any  damage  that  may  be  done 
thereby,  unless  such  damage  be  wilfully 
done  or  be  caused  by  the  working  of  the 
said  mines  in  an  improper  manner." 

The  company  proceeded  to  make  the 
tunnel  and  other  works  through  and  over 
tiie  lands  mentioned ;  and  the  same  being 
completed,  the  railway  was  opened  for  use. 

By  an  act  of  parliament  which  received 
the  royal  assent  on  the  23rd  of  May  1844 
(7  Vict  c.  xxL)  the  Leeds  and  Selby  Hall- 
way Company  was  ^npowered  to  sell,  and 
the  Toric  and  North  Midland  Railway 
Company  to  purchase,  the  first-named  rail- 
way; and  it  was  enacted  as  follows : 

Section  4.  ^And  be  it  enacted,  that  im^ 
mediately  on  such  pajrment  of  the  said 
purchase-money  as  aforesaid,  and  upon 
publication  of  a  notice  thereof  in  the  London 
OiueUe  and  in  some  York  and  Leeds  news- 
paper, of  which  payment  the  said  receipt 
onder  tiie  lumds  of  three  directors  of  the 
said  Leeds  and  Selby  Railway  Company 
shall  be  sufficient  evidence,  the  recited  acts 
of — (the  act  of  1830,  and  a  subsequent  act 
giving  additional  powers  were  here  men- 
tioned), shall  be  and  are  hereby  repealed, 
save  and  except  as  to  the  acts,  matters, 
and    things   hereinafter  to    be  made  or 


done  by  the  directors  of  the  same  com- 
pany: Provided  always,  that  the  repeal 
of  the  said  recited  acts  shall  not  annul, 
or  in  anywise  prejudice  or  affect,  any  pur- 
chase, sale,  conveyance,  grant,  security, 
act,  matter,  or  thing  whatsoever  theretofore 
made,  done,  executed,  commenced  or  insti- 
tuted under  or  by  virtue  or  in  pursuance  of 
the  said  recited  acts  so  repealed,  or  eith^ 
of  them;  but  that  all  such  purchases,  sales, 
conveyances,  grants,  securities,  acts,  matters 
and  things  i^iall  be  and  remain  as  good, 
valid,  and  effectual  to  all  intents  and  pur- 
poses whatsoever  as  if  the  same  recited  acts 
had  not  bemi  repealed." 

Section  6.  ''  That  from  and  immediately 
after  the  payment  of  the  said  purchase- 
money,  and  such  publication  of  notice 
thereof  as  aforesaid,  the  said  Leeds  and 
Selby  Railway,  and  all  stations,  houses  and 
other  buildings,  wharves,  weighing-machines 
and  other  works  belonging  thereto,  and 
the  ground  and  soil  thereof  respectively, 
and  all  and  every  other  the  lands,  tene- 
ments and  hereditaments,  rights,  easements 
and  appurtenances  whatsoever,  of  or  to 
which  the  said  Leeds  and  Selby  Railway 
Company  were  by  virtue  of  the  said  recited 
acts,  or  by  any  other  means  whatever,  seised, 
possessed,  or  entitled  at  law  or  in  equity, 
immediately  before  the  payment  of  the  said 
purchase-money,  shall  belong  to  and  shall 
by  virtue  of  this  act  be  absolutely  vested  in 
the  said  York  and  North  Midland  Railway 
Company,  and  the  undertaking  of  the  Leeds 
and  Selby  Railway  shall  thenceforth  be- 
come and  form  part  of  the  undertaking 
of  the  York  and  North  Midland  Railway, 
subject  nevertheless  and  without  prejudice 
to  the  several  mortgages,  charges  and  in- 
cumbrances which  at  or  immediately  before 
the  time  of  such  vesting  shall  have  been 
upon  or  affecting  the  said  Leeds  and  Selby 
Railway,  or  any  of  the  property  of  the  said 
Leeds  and  Selby  Railway  Company. 

Section  7.  "  That  all  contracts,  agree- 
ments, conveyances,  mortgages,  bonds,  cove- 
nants and  securities  made  or  entered  into 
with,  to,  or  in  favour  oi^  or  by,  or  for  the 
said  Iveeds  and  Selby  Railway  Company, 
before  such  payment  of  such  purchase- 
money  and  the  publication  of  such  notice 
thereof  as  aforesaid,  shall  from  and  after 
such  payment  and  such  publication  of  notice 
thereof,  be  and  remain  as  good,  valid  and 
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effectual  in  &vour  of,  against  and  in  refer- 
ence to  the  said  York  and  North  Midland 
Railway  Company,  and  may  be  proceeded 
in  and  enforced  in  the  same  manner  by' or 
against  the  said  York  and  North  Midland 
]£dlway  Company  to  all  intents  and  pur- 
poses  as  if  the  said  York  and  North  Mid- 
land Railway  Company  had  been  a  party 
to  and  executed  tiie  same,  or  had  been 
referred  to  or  named  therein,  instead  of  the 
said  Leeds  and  Selby  Railway  Company." 

Section  9.  ''And  be  it  enacted,  that  from 
and  after  the  payment  of  the  said  purchase- 
money  and  such  notice  thereof  as  aforesaid^ 
all  and  singular  the  powers  and  provisions, 
clauses,  matters,  and  things  in  the  recited 
acts  of — (the  act  of  1836  and  two  acts 
giving  further  powers  were  here  men* 
tioned),  or  in  any  of  them  contained,  shall, 
so  far  as  they  are  not  repealed,  altered, 
varied,  or  otherwise  provided  for  by  this 
act,  or  by  any  statute,  extend  to  this  act 
and  to  the  objects  and  purposes  thereof^ 
and  to  the  said  Leeds  and  Selby  Railway, 
and  the  works,  conveniences,  lands,  tene- 
ments, and  hereditaments,  so  agreed  to  be 
purchased  by  the  said  York  and  North  Mid- 
land Railway  Company,  when  the  same 
shall  have  so  as  aforesaid  become  vested 
in  the  last-mentioned  company,  to  all  intents 
and  purposes  as  if  the  same  railway  and 
works,  conveniences,  lands,  tenements,  and 
hereditaments  had  in  and  by  the  said  acts 
(mentioning  the  three  actsbeforereferred  to,) 
been  vested  in  and  made  part  of  the  under- 
taking of  the  said  York  and  North  Midland 
Railway  Company,  and  as  if  the  enactments, 
powers,  provisions,  clauses,  matters,  and 
things  in  the  same  acts  or  any  or  either  of 
them  contained,  had  been  in  and  by  the 
last-mentioned  acts  expressly  enacted  in 
reference  to  the  said  Leeds  and  Selby  Rail- 
way, and  the  works,  conveniences,  lands, 
tenements,  and  hereditaments  of  or  belong- 
ing thereto,  or  connected  or  used  therewith, 
imd  so  agreed  to  be  purchased  as  aforesaid, 
as  well  as  to  t^e  said  York  and  North  Mid- 
land Railway,  and  also  as  if  the  same 
powers,  provisions,  clauses,  matters,  and 
things  were  expressly  repeated  in  this  pre- 
sent act  with  reference  to  the  objects  and 
purposes  thereof" 

By   the  North-Eastem    Railway    Com- 

Eny*s  Act,    1854,  the  York  and  North 
i^and  Railway  Company,  and  the  Leeds 


Northern  Railway  Company  w^e  disadved 
and  united  with  the  Yoric,  Newcastle  and 
Berwick  Railway  Company,   and  it  was 
enacted  that  that  company  and  the  amal- 
gmoiated  companies  should  be  thenoeforth 
styled  and  designated  as  the  NorihrEastem 
Railway  Company,  and  all  the  estate,  rights, 
privileges,  powers  and  authorities  of  the  dis- 
solved companies  were  vested  in  the  North- 
Eastem  Railway  Company ;  section  7.  en- 
acted, ''  that  all  deeds,  conv^anoes,  grants, 
leases,   purchases,   sales,    contracts,   mort- 
gages, bonds,  covenants  and  securities  which 
before  the  passing  of  this  act  shall  have 
been  executed,  made  or  Altered  into,  by, 
with,  to,  or  in  relation  to  the  dissolved 
companies,  or  either  of  them  respectively, 
and  which  shaU  be  in  force  at  Hhe  passing 
of  this  act,  and  all  obligations  and  liabilities 
which  before  the  passing  of  this  act  shall 
have  been  incurred  by,  or  which,  but  for 
the  passing  of  this  act,  might  or  would 
have  attached  upon  the  dissolved  cmnpanies,  . 
or  either  of  them  respectively,  shall,  subject 
to  the  provisions  in  this  act  contained,  be 
as  valid  and  of  as  full  force  and  effect,  to, 
for,  upon,   against  or  in  relation  to  the 
Norih-Eastem  Railway  Company  as  if  the 
same  had  been  executed,  made  or  «itei^ 
into,  by,  with,  to,  or  in  relation  to,  or  had 
been  incurred  by  or  had  attadied  upon  that 
company  by  name." 

On  the  21st  of  January  1862  the  secre- 
tary of  the  plaintiffiB  received  from  the 
defendant  a  written  notice  to  the  following 
effect,  accompanied  by  a  plan : 

"  I  hereby  give  you  notice  that  I  am  the 
proprietor,  or  lessee,  of  the  beds  or  seams 
of  coal  commonly  called  the  Crow  Coal  and 
the  Black  Bed  Coal,  and  also  of  the  bed  of 
ironstone,  commonly  called  the  Black  Bed 
Lronstone,  lying  and  being  under  and  ex- 
tending forty  yards  on  each  side  of  the 
railway,  formerly  called  the  Leeds  and  Selby 
Railway,  and  now  forming  part  of  tike 
North-Eastem  Railway,  from  a  line  under 
the  centre  of  the  road  called  Accommoda- 
tion Road,  in  the  town^p  of  Leeds,  in  the 
county  of  York,  where  the  said  road  croeaee 
over  the  said  railway,  and  marked  on  the 
plan,  Ac,  Ac ;  and  I  farther  give  you 
notice  that  I  am  desirous  of  woikin^  tiie 
same  beds  and  seams  of  coal  and  ironstane^ 
and  that  I  intend  so  to  do." 

A  oorreq^ondenoe  ensued,  and  the  phun- 


Digitized  by 


Google 


Yol33.] 


MICHAELMAS  1863  to  MICHAELMAS  1863. 


857 


tiffi'  BolidtQn,  on  the  27th  of  January  1862, 
wrote  thus  to  the  defendant's  solicitors : 

"Are  we  to  understand  that  Mr.  Croeland 
intends  to  proceed  to  work  out  the  coal  and 
ironstone  under  the  Leeds  and  Selby  Bail- 
way,  as  mentioned  in  his  notice,  so  as  in 
any  way  to  affect  its  safety  or  the  stability 
of  its  works  ?  If  so,  that  cannot  be  allowed, 
both  on  private  and  public  grounds.  If  he 
is  merely  going  to  make  passages  and  drift- 
ways tluough,  leaving  ample  supports,  there 
will,  probaiUy,  be  no  objection  to  his  works; 
but,  in  that  case,  we  i^all  feel  obliged  by 
your  sending  us  a  phm  of  the  proposed  work- 
ings, that  we  may  consult  the  company's 
eogineer  upon  it  In  UalVi  case  we  ob- 
serve that  compensation  was  paid  in  the 
som  awarded  for  idl  mines  and  minerals 
the  company  might  take;  though  that  is 
not  stated  in  ihe  conveyance,  and  probably 
does  not  affect  the  matter.'' 

The  defendant's  solicitors  replied,  on  the 
30th  of  January,  that  their  client's  notice 
was  given  under  the  act  of  1836  (6  Will  4. 
c  lozL)  with  a  view  to  give  the  company 
the  option  to  purchase  the  minerals;  and 
they  drew  attention  to  the  fetct  that  by  &r 
the  greats  portion  of  the  minerals  in  ques- 
tion were  under  the  tunnel,  and  that  the 
company  only  purchased  a  right  to  make 
the  tunnel  through  the  bmd,  and  did  not 
take  the  land  itsel£ 

The  bill  charged  that  the  Leeds  and  Selby 
Bailway  Company  acquired  by  their  piur- 
ehases  a  right  to  the  support  of  the  minerals, 
whether  immediately  underneath  the  re- 
Q>ective  lands  whidi  were  purchased,  or 
easements  in  which  were  purchased,  or  so 
near  to  such  lands  that  the  abstraction 
thereof  would  affect  or  endanger  the  stability 
of  the  railway  works,  and  that  the  right  so 
acquired  had  passed  to  and  was  vested  in 
the  plaintiffi ;  and  the  20th  paragraph  of  the 
lull  was  in  these  terms:  ''The  defendant 
derives  his  title  to  the  minerals  which  are 
refierred  to  in  his  said  notice,  and  which  he 
intends  to  work,  from  or  under  the  said 
several  grantors  who  executed  the  said  deeds 
of  the  30th  of  March  1835,  the  1st  of  Au- 
gust 1835,  the  31st  of  August  1835,  and 
the  29th  of  September  1835,  who,  at  the 
respective  times  when  they  executed  the 
said  grants  were  respectively  the  owners  in 
fee  simile  of  the  mines  under  the  lands  to 
which  sach  respective  grants  extend,  and 
<^  the  minerals  under  the  lands  extending 


forty  yards  on  each  side  of  the  line  of  rail- 
way made  over  and  through  the  l«ids 
to  which  the  said  respective  grants  ex- 
tend." 

The  plaintiffs  alleged  that  they  had  en- 
joyed the  support  of  the  minerals  referred 
to  in  tiie  notice  for  upwards  of  twenty  years 
without  intenuption  or  disturbance  from  any 
person  until  the  notice  was  given ;  and  the 
bill  prayed  that  tiie  defendant  might  be  re- 
strained from  working  the  minerals  referred 
to  in  his  said  notice,  or  any  other  minerals, 
to  the  support  of  which  the  plaintiffs  were 
entitled  in  such  a  manner  as  to  endanger 
any  part  of  the  said  railway  or  works. 

In  AprU  1862  the  plaintLBEs  moved  for  a 
decree,  when  Vice  Chancell<Hr  Wood  decreed 
a  perpetual  injunction  to  restraia  the  de- 
fienduit  from  working  any  of  the  minerals 
referred  to  in  his  notice,  or  any  other 
minerals  to  the  support  of  which  the 
plaintiffs  were  entiUed  under  their  con- 
tracts, in  such  a  manner  as  to  occasion 
damage  to  the  railway  or  works  by  the 
abstraction  of  such  minerals  (1).  The  Vice 
Chancellor  was  of  opinion  that  the  30th 
section  of  the  act  of  1830,  gave  ihe  plain- 
tiffs a  right  to  vertical  support,  which  was 
imported  into  the  contract,  and  that  the  law 
gave  a  right  to  lateral  support  flowing  out 
of  the  contract  He  also  considered  that 
the  4th  section  of  the  act  of  1844  trans- 
ferred the  land  to  the  York  and  North 
Midland  Railway,  with  the  same  mutual 
rights  as  to  the  minerals  which  had  existed 
between  the  owners  and  the  Leeds  and 
Selby  Railway  Company,  either  by  force  of 
the  provisions  of  the  act  so  incorporated, 
or  by  the  operation  of  the  general  rules  of 
law;  and  that  the  9th  section  of  the  act  of 
1844  did  not  bring  the  minerals  under  or 
near  the  land  conveyed  within  the  operation 
of  the  clauses  of  the  act  of  1836,  the  excep- 
tion in  that  section  being  satined  by  the 
proviso  at  the  end  of  the  4th  section. 

From  this  order  the  defendant  appealed, 
and  on  the  hearing  of  the  appeal,  it  was 
admitted  that  danger  to  the  railway  might 
be  occasioned  by  the  proposed  working; 
and  that  the  estimated  value  of  the  minerals 
intended  to  be  worked  was  not  less  than 
11,600^ 

Sir  Hugh  CairtUy  Mr,  Hohhawe  and  Mr. 

(1)  BaporiDd  2  Jo.  k  H.  6^. 
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WtUiamsan,  for  the  company,  aigued  In 
support  of  the  order. 

Mr,  AmphUtt  and  Mr,  Prendergast,  for 
the  appellant,  the  defendant 

During  the  argument  the  following  cases 
were  cited  and  commented  on  : 

The  Caledonian  Railtoay  Company  v. 

Sprot,  2  Macq.  H.L.  Cas.  449. 
The  King  v.  ^  Leeds  and  Selhy  Rail- 
way Company f  3  Ad.  &  K  683;  s.  c 
5  Nev.  &  M.  246. 
Humphries  v.  Brogden,  12  Q.B.  Rep. 
739;  8,  c  20  Law  J.  Rep.  (n.b.)  Q.R 
10. 
The  Dudley  Canal  Company  v.  Graze' 
brooky  1  R  <fe  Ad.  59 ;  s.  c  8  Law  J. 
Rep.  (n.s.)  K.B.  361. 
The  NorthrEastem  Railway  Company 
V.  EUiott,  1  Jo.  &  H.  145;  s.  c.  29 
Law  J.  Rep.  (n.s.)  Chano.  808 :  and 
on  appeal,    2  De  Gex,  F.  <fe  J.  423; 
30  Law  J.  Rep.  (n.s.)  Chanc.  160. 
The  Caledonian  Railway  Company  v. 
Lord  Belhaven,  3  Macq.  H.L.  Cas.  56. 

LoBD  Justice  Knight  Bbucb. — On  the 
supposition  that  the  20th  paragraph  of  the 
biU  states  merely  what  is  accurate  in  point 
of  fact,  it  appears  to  me  that  the  injunction 
granted  is  substantially  right,  though  it  is 
not  impossible  that  the  particular  terms  in 
which  the  order  or  decree  is  expressed  may 
be  well  susceptible  of  alteration.  The  20th 
paragraph  of  the  bill  being  taken  to  be 
correct  in  point  of  fact,  and  the  notice 
given  by  the  defendant  having  been  such 
as  it  was,  I  think  that  he  is  proceeding  or 
was  proceeding  to  act  in  breach  of  a  con- 
tract, whether  express  or  implied,  into 
which  the  sellers  to  the  company  of  those 
lands  which  the  defendant  now  has,  entered. 
The  land  was  bought  by  the  company,  who 
bought  it  expressly  and  merely  for  the  pur- 
pose of  making  a  railway;  they  could  not 
have  bought  it  for  any  other  purpose,  as  must 
have  been  known  to  the  sellers,  nor  could 
the  land  be  used  for  any  other  purpose. 
Therefore,  it  was  impossible,  as  it  seems  to 
me,  according  to  the  general  law  of  the 
country,  for  the  vendors  afterwards  to  use 
any  part  of  their  own  lands  in  such  a  way 
as  to  destroy  the  object  with  which,  and 
render  futile  the  purpose  for  which,  alone 
the  sales  were  made.  It  may  be  that  a 
sufficient  price  was  not  obtained;  it  may 
be  that  the  possibility  of  a  right  of  this 


description,  or  a  demand  or  prohibition  of 
this  description,  did  not  suggest  itself  to 
the  minds  of  those  concerned,  and  they 
may  not  have  been  aware,  or  may  not  have 
attended  to  the  state  of  the  law  as  it  then 
was  understood  to  be,  or  might  thereafter 
be  declared  to  be.  It  is,  I  think,  possible 
that  in  some  such  mode  a  less  payment  was 
obtained  than  perhaps  might  have  beeo 
obtained  if  all  matters  had  been  attended 
to,  that  might  well  have  been  attended 
to.  To  that,  however,  we  cannot  look. 
It  seems  to  me  that  there  was  a  contract, 
express  or  implied,  on  the  part  of  the  ven- 
dors, in  breach  of  ^diich  the  present  defen- 
dant, who  has  succeeded  to  their  estate, 
was  proceeding  to  act  In  substance, 
therefore,  as  I  have  said,  the  injunction 
appears  to  me  to  be  right  K  any  alte^ 
ation  in  terms  can  be  suggested,  we  shall, 
I  believe,  both  be  willing  to  listen  to  any 
such  suggestion. 

Lord  Justiob  Tubnxr. — I  am  entirely 
of  the  same  opinion.  The  first  question 
which  is  aigued  here  is,  that  by  the  effect 
of  the  9th  section  the  provisions  of  the  act 
of  1836  are  brought  into  operation  as  to 
the  purchase  made  under  the  act  of  1830. 
That  depends  on  the  words  of  the  section,  that 
the  act  shall  apply  so  £ur  as  *'  not  repealed, 
altered,  varied  or  otherwise  provided  for 
by  this  act,  or  by  any  statute."  The  only 
argument  which,  it  appears  to  me,  can  be 
used  on  those  words  is,  it  may  be  said, 
that  this  is  not  provided  for  by  the  act  of 
1830,  or  by  the  statute,  because  it  is  the 
result  of  a  common-law  right,  and  not  of 
any  statutory  right  which  is  conferred  by 
the  statute  of  1830.  Then,  if  that  be  so, 
the  4th  section  of  the  act  comes  into  opera- 
tion, and  by  the  4th  section  of  the  act  of 
1844,  as  I  understand  it,  nothing  which 
is  done  under  the  former  acts  is  to  be 
annulled  or  prejudiced  or  affected  by  that 
act  Now,  it  is  impossible,  according  to  the 
circumstances  of  the  case,  to  say  that  the 
purchase  which  was  made  under  the  act  of 
1830  would  not  be  affected  by  the  bringing 
into  operation  the  act  of  1836  upon  it, 
because  the  effect  of  that  would  be,  to 
compel,  as  I  have  said  before,  the  railway 
company  to  make  the  purchase  of  that  in 
the  support  of  which  they  have  acquired 
a  right  under  the  purchase  they  made 
under  the  act  of  1830.  And,  indepen- 
dently of  that  view  of  the  case,  there  is  the 
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oommon-law  light  which  they  acquired  by 
Tirtae  of  the  purchase  of  1830.  Whether, 
therefore,  we  look  at  the  case  as  depending 
on  the  4th  section  of  the  act,  or  as  depend- 
ing on  the  common-kw  right,  it  seems  to 
me  the  injunction  was  rightly  granted. 
Od  the  terms  of  the  injunction,  if  Mr. 
Amphlett  is  desirous  to  say  more  on  it,  I 
shaU  be  glad  to  hear  him;  but  I  confess, 
though  I  have  thought  whether  any  alter- 
ation could  be  properly  made  in  it,  I  cannot 
see  my  way  to  any  terms  in  which  the 
injunction  can  be  expressed  different  to 
those  in  which  it  has  been  expressed,  and 
which  were  used  in  the  case  referred  to  in 
the  aigument,  namely,  EUiat^s  ease. 


PEABCE  V,  GRAHAM. 


Covenant  to 


KiKDERfiLBT,  V.C. 

Feb.  25,  26. 

Wills  Act,   Section  33. 
settle  Future  Property, 

A  testator,  by  his  will,  dated  since  the 
Wills  Act,  gave  a  legacy  to  his  daughter, 
a  fnarried  woman,  who  predeceased  him, 
leasing  issue,  and  also  her  husband,  her 
surviving.  The  settlement  made  on  her 
marriage  contained  a  covenant  that  all 
property  coming  to  her  or  to  her  husband 
in  her  right  during  the  coverture  should  be 
settled: — Held,  that  notwithstanding  the 
fictitious  survivorship  created  by  section  33. 
of  the  Wills  Act,  for  the  purpose  o/preventing 
a  lapse,  the  legacy  was  not  acquired  during 
the  coverture  within  the  meaning  of  the 
covenant,  and  was  therefore  not  bound  by 
the  settlement. 

In  this  case  Nathaniel  Graham  made  his 
will,  dated  the  25th  of  April  1860,  as  fol- 
lows :  '*  I  give  and  bequeath  to  my  daugh- 
ter, Jane  Pearce,  wife  of  Ravenhill  Pearce, 
all  my  right,  title  and  interest  arising  from 
a  leasehold  house,  No.  89,  Quadrant,  Regent 
Street,  London,  for  her  sole  use,  benefit  and 
di^Kwal;  also  all  my  right,  title  and  interest 
in  my  leasehold  house,  No.  25,  Keppel 
Street,  London,  for  her  sole  use,  benefit 
and  cUsposal;  and  I  also  bequeath  to  my 
said  daughter  250/L  3/.  per  cent  consola" 
The  will  also  contained  a  gift  of  other  pro- 
perty to  his  son,  upon  which  no  question 
turned,  using  the  words  ^  for  his  sole  use, 
benefit  and  disposal,"  as  in  the  case  of  his 


daughter.  And  the  testator  appointed  his 
sons,  Thomas  Graham  and  John  Laurence 
Graham,  executors  of  his  wiU. 

Jane  Pearce  died  on  the  19th  of  May 
1861,  in  the  lifetime  of  the  testator,  who 
died  on  the  28th  of  October  1861 ;  but  she 
left  a  son  and  only  child,  Graham  Pearce, 
who  was  living  at  the  death  of  the  testator; 
and,  therefore,  tmder  the  provisions  of  the 
33rd  section  of  the  Wills  Act,  7  Will  4. 
&  1  Vict  c.  26,  the  legacy  to  Jane  Pearce 
did  not  lapse.  The  section  is  as  fol- 
lows :  '^  Where  any  person  being  a  child 
or  other  issue  of  the  testator  to  whom 
real  or  personal  estate  shall  be  devised 
or  bequeathed  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such 
person,  shall  die  in  the  lifetime  of  the  tes- 
tator leaving  issue,  and  any  such  issue  of 
such  person  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator; 
unless  a  contrary  intention  shall  appear  by 
the  will." 

The  plaintiff,  Ravenhill  Pearce,  as  repre- 
sentative of  his  wife,  Jane  Pearce,  applied 
to  the  executors  to  hand  over  to  him  the 
legacies;  but  they  declined  to  do  so,  on  the 
ground  that  it  was  doubtful  whether  the 
legacies  were  not  bound  by  a  covenant  to 
settle  after-acquired  property  contained  in  a 
settlement  executed  previously  to  his  mar- 
riage with  his  late  wife.  Tlds  settlement 
was  dated  the  23rd  of  June  1857 ;  and  by 
that  instrument  certain  real  and  personid 
estates  belonging  to  the  said  Jane  Pearce 
then  Jane  Graham  was  vested  in  Nathaniel 
Graham,  Thomas  Graham,  and  John  Lau- 
rence Graham  upon  trust  for  Jane  Pearce 
for  life  for  her  separate  use,  with  remainder 
to  the  plaintiff,  Ravenhill  Pearce,  for  life,  or 
until  his  second  marriage,  with  the  ordinary 
trusts  for  children.  The  deed  contained  the 
following  recital:  *'And  it  is  also  agreed 
that  any  property  real  or  personal  to  which 
the  said  Jane  Graham,  or  the  said  Ravenhill 
Pearce  in  her  right,  shall  become  entitled 
during  the  coverture,  shall  be  conveyed 
and  assigned  to  and  between  the  said 
Nathaniel  Graham,  Thomas  Graham  and 
John  Laurence  Graham,  upon  the  trusts 
hereinafter  decUred  concerning  the  same"; 
and  also  a  covenant  in  the  following  words : 
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"  And  it  is  h^rebj  fdrtiier  agreed  and  de- 
clared by  and  between  the  said  parties 
hereto,  and  the  said  Ravenhill  Pearce  doth 
hereby,  for  himself,  his  heirs,  executors 
and  administrators,  covenant,  promise  and 
agree  to  and  with  the  said  Nathaniel 
Graham,  Thomas  Graham  and  John  Lau- 
rence Graham,  their  executors,  administrar 
tors  and  assigns  respectively,  that  in  case 
at  any  time  during  the  said  intended  cover- 
ture any  real  or  personal  estate  or  property 
shall  come  to  or  vest  in  the  said  Jane 
Graham  or  the  said  Ravenhill  Pearce,  her 
said  intended  husband,  in  her  right,  by 
devise,  descent  or  otherwise,  exceeding  in 
amount  or  value  the  sum  of  100/.  at  any 
one  time,  he,  the  said  Ravenhill  Pearce, 
shall  and  will  thereupon  immediately  join 
and  c<Hicur  with  the  said  Jane  Graham  in 
releasing,  conveying,  assigning  and  trans- 
ferring  the  same  respectively  unto  the  said 
Nathaniel  Graham,  Thomas  Graham  and 
John  Laurence  Graham,  or  the  trustees 
or  trustee  for  the  time  being  of  these  pre- 
sents, their  heirs,  executors,  admimstentors 
or  assigns  respectively  (according  to  the 
nature  and  quality  of  the  same  respectively), 
as  to  the  personal  estate,  upon  the  same 
trusts  and  to  and  for  the  same  intents  and 
purposes,  and  with,  under  and  subject  to 
the  same  powers,  provisoes,  declarations  and 
agreementsas  are  hereinbefore  expressed  con- 
cerning the  said  aggr^ate  trust  fund ;  and 
as  to  tbe  said  real  estate,  to  such  uses  and 
upon  such  trusts  as  will  best  and  nearest 
correspond  with  the  said  trusts  hereinbefore 
declared  concerning  the  said  aggregate 
trust  fund." 

Under  these  circumstances,  Ravenhill 
Pearce  filed  this  bill,  claiming,  as  the  repre- 
sentative of  his  wife,  to  be  entitled  under 
the  will  g£  Nathaniel  Graham  to  the  legacy 
of  250L  SL  per  cenl  consols,  on  the  ground 
that  such  legacy  was  not  included  within 
the  terms  of  the  covenant  contained  in  her 
marriage  settlement,  inasmuch  as  it  did  not 
come  to  or  become  vested  in  her  during  the 
coverture. 

Mr.  Baily  and  Mr,  Hartey  appeared  for 
the  plaintifil — ^The  only  question  is  whether 
this  legacy  ''came  to  or  became  vested  in" 
Mrs.  Pearce  during  the  coverture.  The 
statute  provided  that  the  death  of  the  legatee, 
in  a  case  like  the  present,  where  there  was 
issue  living  at  the  testator's  death,  should 


be  taken  to  have  occurred  immediately  afler 
the  death  of  such  testator,  but  that  was, 
solely  for  the  purpose  of  preventing  a  lapse. 
It  is  a  simple  legal  fiction,  and  slu>uld  not 
be  carried  further.  It  cannot  be  said  that 
this  legacy  came  to  Jane  Pearce  at  all,  and 
^fortiori  not  during  her  coverture.  The 
act  only  made  her  the  medium  by  a  fictitiouB 
life  to  carry  the  legacy  through  her  to  any 
one  entitled  in  her  r^t.  ^Hie  plaintifir  is 
that  person,  and  therefore  entitled  to  it. 
It  is  not  under  the  act  a  question  of  dates, 
more  particularly  with  respect  to  the  time 
of  the  testator's  death,  but  simply  a  provi- 
sion that  as  between  parents  and  children, 
the  legatee  pro  hdc  shall  be  assumed  to  be 
alive  at  the  death  of  the  testator. 

Ramsden  v.  Smith,  2  Drew.  298 ;  a.  c. 
22  Law  J.  Rep.  (n.s.)  Chanc.  757. 

Hamirumd  v.  Hammond,  19  Beav.  29. 

Johnson  V.  Johnson,  3  Hare,  157;  &  a 
13  Law  J.  Rep.  (n.s.)  Chanc  79, 

Gilbert  v.  Lewis,  11  W.  Rep.  223. 

Mr.  Toller  And  Mr.  RaudinBon&ppeaied  for 
the  trustees. — ^The  legacy  left  by  Nathanid 
Graham's  will,  inasmudi  as  the  l^mtee 
became  entitled  to  it,  it  does  not  matter  how, 
must  be  r^;arded  as  coming  to  her  during 
her  coverture;  and  if  so,  it  is  within  the 
terms  of  the  covenant  The  statute  must 
be  taken  not  only  to  prolong  the  life  but  all 
its  incidents,  and  therefore,  althou^  it  is 
true  it  is  by  a  fictitious  process,  yet  the  covest- 
ture  must  be  considered  as  prolonged  oo- 
extensively  with  the  life.  The  case  of 
Johnson  v.  Johnson  is  a  veiy  strong  case  in 
favour  of  the  trustee's  oontentioiL 

EiNDEBSLBT,  Y.C. — This  is  a  somewliat 
smgukur  case,  the  question  being  whether 
certain  property  left  to  Jane  Pearce,  a  mar- 
ried woman,  who  predeceased  the  testator 
(her  father),  but  which  by  the  t^ins  <if 
the  Wills  Act  did  not  lapse,  by  reason 
of  her  leaving  issue  living  at  the  tes- 
tator's death,  is  within  the  terms  of  a 
covenant  to  settle  future  property  con- 
tained in  hei  marriage  settlementf  — 
(His  Hoirour  read  the  section  of  the  «ct» 
and  the  recital  and  covenant  contained  in 
tiie  settlement) — ^The  property  left  to  Mrs. 
Pearce  according  to  the  words  of  the  oot«- 
nant,  must  '^come  to  or  be  vested  in"  ber 
during  the  coverture;  and  therelbre  it  is 
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dear  that  if  it  did  not  "come  to  or  become 
vested  in"  her  doling  the  coverture,  it  is 
not  subject  to  the  trusts  of  the  settlement 
It  must  be  admitted,  at  the  outset,  that  the 
legacy  would  be  subject  to  the  debts  or 
contracts  of  the  legatee,  and  be  assets  for 
that  purpose;  but  for  the  purposes  of  the 
covenant,  my  opinion  is  that  it  did  not 
come  to  or  become  vested  in  her  whilst  the 
coverture  Listed.  The  effect  of  the  33rd 
section  of  the  Wills  Act  was  simply  to  pro- 
bng  her  life  by  a  fiction  for  a  particular 
purpose,  namely,  that  the  legacy  might  not 
lapse,  but  certainly  not  for  any  other  pur- 
pose ;  whereas  the  covenant  applies  to  the 
actoal  coverture ;  and  even  therefore  if  the 
act  had  prolonged  the  coverture,  it  would 
have  been  a  fictitious  one  only,  and  not  an 
actual  one  within  the  terms  of  the  covenant. 
The  plaintiff  is  therefore  entitled  to  a  decree. 


BOMILLT,  MR  \ 

Dec.  18 ;       >       Hooo  v.  jonbs. 
Jan.  14.        j 

Heirlooms, 

A  testator  demised  freehold  esteUes  to  trus- 
tees upon  trust  during  the  life  of  his  son 
J.  M.  to  make  certain  payments  out  of  the 
rents,  cmd  after  J.  M.*s  decease  in  trust  for 
his  first  and  other  sons  successively  in  tail 
wude,  then  in  trust  for  his  daughter  A.  L, 
for  life,  with  remainder  to  her  first  and 
other  sons  successively  in  tail  male,  with 
ulterior  trusts.  The  testator  gave  the  use 
and  enjoyment  of  his  plate  to  his  daughter 
during  her  life,  and  after  her  decease  he 
gave  ihe  same  in  the  nature  of  an  heirloom 
to  the  person  who  for  the  time  being  should 
he  in  the  actual  enjoyment  and  possession 
of  his  freehold  estates  under  the  limitations 
of  his  wilL  The  testator  died,  and  in  1844 
(J,  M,  being  then  alive)  A.  L,  and  her 
eldest  son  H,  W,  M,  L.  executed  a  disenr 
tailing  assurance.  A,  L,  and  H,  W,  M,  L, 
died  in  1856,  and  the  latter  left  E.  M.  L, 
his  eldest  son.  J.  M.  died  in  1861  unthout 
issue : — ^Held,  that  the  words  "  actual  enjoy- 
ment and  possession"  did  not  import  as  a 
condition  that  the  legatee  of  the  plate  should 
be  in  the  physical  perception  of  the  rents  and 
profits  of  the  devised  estates,  and  therefore 
that  notunthstanding  his  estate  had  beenharred 
by  tlie  disentailing  assurance,  E.  M.  L,  as 

'&Sm  SlAIBS,  ^SL—QJUMQ. 


being  the  person  who  under  the  limitations 
contained  in  the  wiU,  would havecome  intopos* 
session  of  the  freehold  estates  in  the  natural 
order  of  events,  was  entitled  to  the  plate  (1). 

The  Rev.  William  Maxwell,  D.D.,  by  his 
will,  dated  the  25th  of  March  1818,  devised 
his  real  estate  to  trustees,  upon  trust  to 
receive  and  accumulate  the  rents,  and  make 
certain  pa3rments  thereout  during  the  life 
of  his  son,  John  Maxwell,  who  was  of  xm* 
sound  mind,  and  after  his  decease,  in  trust 
for  the  first  and  other  sons  of  his  said  son 
in  tail  male ;  and  in  default  of  such  issue 
male,  in  trust  for  his  daughter,  Anne  Lyte, 
for  her  life,  with  remainder  to  her  first  and 
other  sons  in  tail  male,  remainder  to  the 
use  of  the  daughters  of  his  son  successively 
in  tail  genend,  remainder  to  the  use  of 
the  daughters  of  his  daughter,  Anne  Lyte, 
as  tenants  in  common  in  tail  general  The 
testator  then  declared  his  mind  and  will 
to  be,  that  he  has  so  given  and  devised 
his  freehold  estates  to  his  trustees  in  man-  • 
ner  aforesaid,  in  order  and  to  the  end  and 
intent  that  the  legal  estate  and  inheritance 
of  his  said  estates,  whether  the  same  should 
be  held  in  fee  simple  or  by  special  occu- 
pancy, might  be  thereby  vested  in  his 
trustees,  and  that  they  and  their  heirs 
should  and  might  stand  seised  thereof  in 
trusty  and  for  the  purpose  of  supporting 
and  preserving  the  future  contingent  limit- 
ations to  the  issue  of  his  children  respec*> 
tively  as  fully  and  effectually,  to  all  intents, 
constructions  and  purposes  as  if  he  had 
limited  particular  estates  to  trustees  during 
the  life  of  his  son,  John  Maxwell,  as  well  as 
during  that  of  his  daughter,  Anne  Lyte,  or 
otherwise  upon  or  for  such  express  trust 
or  purpose ;  it  being  his  intent  and  mean- 
ing that  no  person  should,  under  het  limit- 
ations and  trusts  aforesaid,  become  entitled 
to  the  same  lands  in  possiassion  or  to  the 
rents  and  profits  thereof  during  such  time 
as  any  antecedent  limitations  remained  in 
contingency  and  capable  of  taking  effect ; 
that  is  to  say,  whilst  there  was  any  possi* 
bility  in  the  eye  of  the  law  of  any  other 
persons  or  person  coming  in  esse,  or  who, 
if  then  in  esse,  would  take  a  prior  estate  in 
the  same  lands,  hereditaments  and  premises 
under  the  trusts  and  limitations  therein- 

(1)  See  Ellis  v.  Maxwell,  8  Beav.  587;  b.  o.  10 
Law  J.  Bep.  (n.b.)  Ohano.  266;  12  Beav.  104. 
3A 
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before  expressed  or  contained,  and  if  there 
should  be  a  total  failure  of  issue  either  of 
his  son  John  Maxwell  or  of  his  daughter 
Anne  Lyte,  then  over  to  certain  other  per- 
sons. This  was  followed  by  a  disposition 
of  his  personal  estate,  after  which  the  tes- 
tator said,  "  But  as  to  my  plate^  I  give  the 
ttse  and  enjoyment  thereof  to  my  said  daugh- 
ter during  her  natural  life  only  ;  and  after 
her  decease  I  give  the  same  in  the  nature  of 
nn  heirloom  to  the  person  who  for  the  time 
being  shall  be  in  the  acttiol  possession  and 
enjoyment  of  my  freehold  estates  under  the 
limitations  of  this  my  unlL" 

The  testator  died  on  the  8th  of  Septem- 
ber 1818. 

John  Maxwell  the  son  died  on  the  29th 
of  November  1861,  without  issue. 

Anne  Lyte  had  issue  three  sons  and  one 
daughter.  The  eldest  son,  Henry  William 
Maxwell  Lyte,  was  the  first  tenant  in  tail 
in  esse,  subject  to  the  possibility  of  his 
uncle  John  Maxwell  recovering  his  sanity 
and  having  issue  male,  which  would  have 
deprived  him  of  his  right  to  the  real  estate. 

On  the  27th  of  September  1844  Anne 
Lyte,  the  tenant  for  Ufe  in  remainder  on 
£aalure  of  the  issue  male  of  her  brother 
John,  the  son  of  the  testator,  together  with 
her  son  Henry  William  Maxwell  Lyte,  the 
tenant  in  tail  in  remainder  after  the  deter- 
mination of  the  estate  for  life  of  his 
mother,  joined,  and  together  executed  a 
disentfdling  deed. 

Anne  Lyte  died  in  January  1856. 

Henry  William  Maxwell  Lyte  died  on 
the  3rd  of  June  1856;  he  left  Emily  Lyte, 
his  widow,  and  the  defendant  Edward  Max- 
well Lyte,  his  eldest  son,  surviving. 

By  his  will  he  devised  all  his  real  estates 
to  lus  widow  (who  subsequently  married 
Watson  Gooch)  and  Charles  John  Henry 
Mimdy,  on  certain  trusts  therein  mentioned, 
and  he  made  them  his  executors. 

Jane  MaxweU,  the  widow  of  Dr.  Max- 
well, the  original  testator,  was  the  sole 
residuary  legatee  under  his  wilL  She  died 
on  the  2l8t  of  May  1847. 

The  plate  bequeathed  as  an  heirloom 
was  claimed,  first,  by  the  representatives  of 
Henry  William  Maxwell  Lyte,  who  executed 
the  disentailing  deed;  secondly,  by  Edward 
Maxwell  L3rte,  his  son,  who  would  have 
been  entitled  to  the  actual  possession  and 
enjoyment  of  the  real  estate  of  the  original 


testator,  but  for  the  disentailing  deed  which 
had  been  executed ;  and,  thirdly,  by  Robert 
Francis  ElHs,  the  representative  of  Jane 
Maxwell,  the  residuary  legatee 

Mr.  Selwyn  and  Mr,  W.  T,  Bovill,  for  the 
plaintififs,  t^e  Rev.  John  Roughton  Hogg, 
Francis  James  Roughton  and  the  Rev. 
George  Powys  Stopford. 

Mr.  Baggallay  and  Mr,  Lewin,  for  Wil- 
liam Hope  Jones,  Richard  Owen,  Catherine 
Humphreys  Jones,  Watson  Qooch  and 
Emily  his  wife,  and  Charles  John  H. 
Mundy. 

Mr.  Lloyd  and  Mr.  Jenkinson,  for  the 
Rev.  George  Rhoyds  Birch,  Henry  Biyant 
and  Charles  Richard  Hoare. 

Mr.  Osborne  and  Mr.  O.  L.  Russell,  fax 
the  Right  Hon.  John  BuUer  Baron  Churston 
and  Francis  Henry  Hogg. 

Mr.  Macnaghien,  for  Robert  Francis 
Ellis,  the  personal  representative  of  Jane 
Maxwell,  deceased. 

Mr.  Druee,  for  Edward  Maxwell  Lyte, 

Mr.  Baggallay,  in  reply. 

For  the  representatives  of  H.  W.  M.  Lyte 
it  was  contended  that,  under  the  word  "heir- 
loom," these  chattels  vested  absolutely  in 
the  person  who  was  the  first  tenant  in  tail, 
and  that  thereupon  they  became  a  portioii 
of  his  property,  and  passed  as  such  to  hia 
representatives.  For  the  defendant  K  M* 
Lyte  it  was  contended,  that  the  effect  of  the 
will  was  to  vest  the  chattels  in  the  person 
who  in  the  events  would,  if  no  disentailing 
deed  had  been  executed,  have  been  the  firRi 
person  in  the  actual  possession  and  enjoy- 
ment  of  rents  of  the  real  estate ;  that  such 
legatee  was  a  designated  person,  and  that 
the  circumstance  tiiat  a  disentidling  deed 
had  been  interposed,  and  prevented  the 
enjoyment  of  ^e  estate,  could  not  affect 
the  devolution  of  the  chattels,  which  could 
not  be  subject  to  any  such  deed.  For  the 
representative  of  Jane  Maxwell,  the  widow, 
it  was  contended  that  the  chattels  were  given 
after  the  decease  of  the  widow  to  a  person 
who  should  be  in  the  actual  possession  and 
enjoyment  of  the  fireehold  estates  under  the 
limitations  contained  in  the  will;  that  tiiis 
imposed  on  the  legatee  as  a  condition  pre- 
cedent, not  merely  that  the  legatee  should  be 
a  person  in  the  actual  possession  and  eigoy- 
ment  of  the  freehold  estates,  but  also  that 
he  should  be  in  such  enjo3rment  by  virtue 
of  the  limitations  contained  in  the  will; 
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that  the  lepresentatiyes  of  H.  W.  M.  Lyte 
were  in  the  actual  possession  and  enjoy- 
ment of  the  estate,  not  by  virtue  of  the 
limitations  contained  in  the  will,  bnt  under 
the  disentailing  deed  and  will  of  H.  W.  M. 
Lyte;  that,  therefore,  they  did  not  fulfil  the 
condition  any  more  than  a  mere  stranger 
to  whom  they  might  have  sold  the  estate, 
and  that  they  therefore  were  excluded  from 
the  l^^acy;  that  in  like  manner  K  M.  Lyte 
could  not  take  the  legacy,  for  that  he  did  not 
fulfil  the  first  part  of  the  condition,  namely, 
that  of  being  in  the  actual  enjoyment  and 
possession  of  such  rents;  and  that  conse- 
quently no  one  could  take  the  chattels  under 
the  words  of  the  bequest,  and  that,  as  a 
matter  of  course,  they  feU  into  the  residue 
as  undisposed  of,  and  as  such  must  go  to 
the  widow  as  residuary  legatee,  and  ought 
now  to  be  delivered  to  her  legal  personal 
representative. 
The  following  cases  were  referred  to : 

Lord  ScaridaU  v.  Ourzon^  I  Jo.  <fe  H 
40;  S.C  29  Law  J.  Hep.  (n.s.) 
Chanc  249. 

F(Aey  V.  Bumell,  I  Bro.  C.C.  274. 

Vaughan  v.  Burslem,  3  Ibid.  101. 

Potts  V.  PottSy  3  Jo.  &  Lat  353 ;  s.  c. 
9  Ir.  Eq.  Rep.  677;  1  H.L.  Cas.  671. 

The  Master  of  the  Rolls. — ^The  ques- 
ticm  is,  to  whom,  under  the  words  of  this 
will,  and  the  circumstances  which  have  hap- 
pened, do  the  chattels  given  in  the  nature 
of  heirlooms  belong?  Under  the  limita- 
tions of  this  will,  no  one  could  be  in  the 
actual  possession  and  enjoyment  of  the  tes- 
tator's freehold  estates  during  the  life  of  the 
testator^s  son,  John  MaxwelL  None  of  the 
cases  usually  cited  on  these  gifts  exactly 
govern  this  case.  Foley  v.  Burnell  and 
Vauglum  v.  Burslem  were  relied  on  for  the 
representatives  of  Henry  W.  M.  Lyte ;  but 
they  do  not  apply.  These  cases  determined 
that  where  an  estate  was  limited  to  one  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  and  in  addition  to  those 
chattels  were  bequeathed  to  go  as  heirlooms, 
in  conjunction  with  the  real  estate,  as 
neaiiy  as  the  rules  of  law  and  equity  would 
pnmit,  the  chattels  in  that  event  vest  abso« 
hitely  in  the  tenant  in  tail  in  remainder  as 
soon  as  he  is  bom ;  and  it  is  argued  that 
such  is  the  case  here,  that  Heniy  William 
Haunvell  Lyte  filled  that  character,  and 


that  consequently  the  chattels  vested  in 
him.  But  there  is  an  obvious  distinction 
between  those  cases  and  the  present  K 
those  cases  apply,  it  necessarily  follows 
that  the  chattels  vested  absolutely  in 
Henry  William  Maxwell  Lyte  immediately 
on  his  birth ;  and  that  if  he  had  died  on 
the  following  day,  still  they  would  have 
passed  to  his  legal  personal  representatives. 
But  it  is  impossible  so  to  hold.  It  is  true 
that  his  interest  in  the  freeholds  was  a 
vested  interest;  but  still  it  was  an  interest 
liable  to  be  devested.  It  was  an  interest 
dependent  on  the  circumstance  of  John 
Maxwell,  the  son  of  the  testator,  dying 
without  leaving  issue.  In  FoUy  v.  Bur- 
nell and  Vaughan  v.  Burslem  the  son  had 
an  indefeasible  interest  as  tenant  in  taiL 
If  he  lived  long  enough,  no  circumstance 
could  have  prevented  his  becoming  abso- 
lutely entitled  to  the  possession  and  the 
enjoyment  of  the  devised  real  estate.  That 
is  not  so  here.  If  it  were  now  held  that 
the  chattels  vested  absolutely  in  H.  W.  M. 
Lyte  this  result  would  follow  :  that  if  a 
testator  having  five  or  six  sons  were  to 
devise  the  estate  to  each  in  succession  for 
his  life,  with  remainder  on  the  death  of  each 
to  his  first  and  other  sons  in  tail  male, 
that  is,  to  A.  the  first  son  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail 
male,  and  in  default  of  such  issue  to  B. 
the  second  son  for  life,  with  remainder  to 
his  first  and  otj^er  sons  in  tail  male,  and  so 
on ;  and  if  chattels  were  limited  to  go  with 
the  real  estate  as  heirlooms,  then  the  first 
grandson  of  the  testator  bom  would  take 
the  chattels.  The  birth  of  a  son  to  B,  or 
to  any  one  of  the  younger  sons,  two  or  three 
montJis  before  the  birUi  of  a  son  to  A,  the 
eldest,  would  deprive  A.'s  son  of  the  whole 
of  the  interest  in  the  chattels  which  were 
limited  to  go  with  the  estate.  This  cer^ 
tainly  is  not  decided  by  Foley  v.  Burnell  or 
Vaughan  v.  Burslem^  nor  are  any  words  to 
be  found  in  those  decisions,  as  it  appears, 
from  which  any  such  concliision,  or  any-^ 
thing  approaching  to  such  a  conclusion,  can 
be  formed.  It  would  also  appear  to  be  a 
very  strained  and  technical  constmction^ 
and  one  leading  to  a  result  which  obviously 
defeats  the  intention  expressed  by  the 
testator. 

All  that  is  decided  by  these  cases,  if 
applied  to  the  limitations  and  bequest  con^ 
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tained  in  this  will,  is,  that  these  chattels 
would  have  vested  in  a  son  of  John  Max- 
well, had  any  one  been  bom  to  him  at  anj 
time  before  his  death,  and  that  they  would 
have  vested  in  such  son  on  his  birth ;  but 
they  do  not  decide  that,  while  that  event 
was  doubtful,  and  while  in  the  mean  time 
no  one  was  in  the  possession  or  enjoyment 
of  the  rents  under  the  limitations  contained 
in  Dr.  Maxwell's  will,  these  chattels  would 
vest  absolutely  in  any  oiie. 

If  this  be  so,  these  cases  have  no  applica- 
tion ;  and  as  the  tenancy  in  tail  in  Henry 
William  Maxwell  Lyte  was  defeasible  during 
the  whole  period  of  his  life,  I  am  of  opinion 
that  he  took  no  interest  in  the  chattels 
bequeathed,  and  that  no  one  claiming  under 
him  can  support  any  claim  to  them  for 
that  purpose. 

Then,  as  to  the  case  of  Edward  Maxwell 
Lyte,  and  how  his  claim  would  have  stood 
if  no  disentailing  deed  had  been  executed. 
In  that  case  it  seems  clear  that  Edward 
Maxwell  Lyte  would  have  been  entitled  to 
these  chattels  absolutely.  Immediately  on 
the  death  of  John  MaxweU,  the  son,  Ed- 
ward Maxwell  Lyte  would,  but  for  this 
disentailing  deed,  have  become  indefeasibly 
tenant  in  tail  in  the  actual  possession  and 
enjoyment  of  the  real  estate.  It  is  not  easy 
to  perceive  what  sound  argument  could 
have  been  alleged  to  deprive  him  of  the 
right  to  these  chattels.  It  is  the  plain 
meaning  of  the  words  used  by  the  testator ; 
he  would  have  fulfilled  the  words  of  the 
description  of  the  legatee  contained  in  the 
will  with  perfect  accuracy ;  he  would  have 
been  the  first  person  in  actual  possession 
and  enjoyment  of  the  real  estate  under  the 
limitations  contained  in  the  will  K  the 
chattels  had  been  given,  or  if  the  Court 
finds  the  words  of  the  will  to  import  a  gift 
of  them  to  the  first  person  who  had  a  vested 
indefeasible  estate  of  inheritance  in  the 
real  estate,  he  was  the  first  person  who  had 
such  estate ;  and  if  the  matter  then  stood 
between  the  representatives  of  Henry  Wil- 
liam Maxwell  Lyte  and  his  son,  Edward 
Maxwell  Lyte,  there  could  be  little  hesitar 
tion  in  determining  the  son  to  be  entitled 
to  the  plate. 

Has  the  disentailing  deed,  executed  by 
his  father  and  grandmother,  deprived  him 
of  the  right  to  such  chattels  ?  This  deed 
eonld  only  operate  to  create  a  base  fee  in 


the  property  in  remainder  in  Heniy  William 
MaxweU  Lyte.  If  it  did,  and  it  must 
be  assumed  to  be  the  case,  then,  if  the 
construction  of  the  decisions  of  Foley  v. 
Bumcll  and  Vaughan  v.  Bnrslem  is  cor- 
rect, the  only  question  that  can  arise  lies 
between  the  residuary  l^atee  and  Edward 
Maxwell  Lyte,  as  to  their  respective  rights. 

For  the  residuary  legatee,  it  is  contended 
that  the  words  '*  actual  possession  and 
enjoyment  of  the  estate,"  import,  as  a  con-  . 
dition  precedent,  that  the  l^atee  should  be 
in  the  physical  perception  of  the  rents  and 
profits  arising  from  the  devised  estate.  But 
this  is  not  my  opinion.  The  words  of  the 
will  are  satisfied  by  the  vesting  in  the  legatee 
of  the  right  to  the  actual  possession  and 
enjoyment  of  the  real  estate.  If  so,  Edward 
MaxweU  hyte  is  clearly  the  person  entitled 
to  the  plate.  He  is  the  person  who,  \mdet 
the  limitations  contained  in  the  will,  that 
is,  regarding  them  and  them  alone,  undis- 
turb^  by  any  foreign  cause,  is  entitled  to 
such  possession  and  enjo3mient,  unless  such 
limitation  had  been  defeated  by  a  foreign 
circumstance  over  which  neither  the  testator 
nor  the  legatee  had  any  control,  and  would 
have  been  so  entitled.  It  is  plain  that  the 
disentaUing  deed,  which  has  no  operation 
over  chattels,  could  not  in  any  degree  affect 
the  devolution  of  them.  They  must  go 
exactly  as  if  such  deed  had  never  been 
executed ;  but  the  effect  of  the  contention 
of  the  residuaiy  legatee  is  to  hold  that  a 
disentailing  deed  operated  so  as  to  create 
an  intestacy  in  this  disposition  of  the  chattels 
against  the  wiU  of  the  testator. 

The  consideration  of  the  cases  of  PctU 
V.  Potts  and  of  Lord  ScarsdaU  v.  Cttnon 
confirms  the  view  I  take ;  in  the  last  case 
it  was  never  intended  to  draw  or  establish 
any  distinction  between  the  right  to  the 
enjoyment  of  the  estate  under  the  limit- 
ations of  the  wiU  being  united  to  the 
actual  enjoyment  of  it  and  the  mere  right 
to  such  enjoyment,  not  coupled  with  the 
actual  possession,  which  faUure  of  the 
actual  possession  was  occasioned  by  reason 
of  some  disturbing  causes  having  destroyed 
the  further  operation  of  those  limitations 
upon  the  estate  devised.  Whether  such 
£ulure  be  occasioned  by  a  disentailing  deed 
or  by  natural  causes  cannot  make  any 
difference.  In  both  cases  the  right  would 
exist  under  the  limitations  <^  the  wiU 


Digitized  by 


Google 


Vol  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


36& 


taken  alone;  but  in  neither  case  conld  that 
right  be  enforced. 

My  meaning  may  be  illostrated  by  sug- 
gesting such  a  case  as  this.  Suppose  that  the 
diattels  had  been  given  in  the  words  of  this 
will,  and  that  the  real  estate  in  the  actual 
possession  and  enjoyment  of  which  the 
legatee  was  to  be,  had  been  a  small  messu- 
age on  the  east  coast  of  England,  and  that 
during  the  life  of  John  Maxwell,  the  house 
and  ground  had  been  swept  away  by  some 
inroad  of  the  sea,  so  as  to  render  it  impos- 
sible after  that  calamity  for  any  one  to  be 
in  the  actual  possession  and  enjoyment  of 
it — could  it  be  contended  that  such  an  event 
created  an  intestacy  in  the  bequest  of  the 
testatort  It  would  be  impossible  so  to  hold. 
But  if  this  be  so,  and  if,  in  such  an  event, 
Edward  MarweU  Lyte  would  have  been 
entitled  to  these  chattels,  how  does  the  case 
differ,  because  the  act  which  prevents  such 
enjoyment  is  the  act  of  man  instead  of  being 
the  act  of  Godt  The  ri^ts  under  the  will 
remain  the  same.  The  meaning  expressed 
hy  the  will  is  obvious.  The  testator,  in  the 
events  which  have  occurred,  has  expressed 
his  intention  in  plain  words  in  his  will  that 
Edward  Maxwell  Lyte  should  take  the 
estate  and  the  plate.  A  disentailing  deed, 
which  the  testator  cotdd  not  prevent,  has 
enabled  two  persons,  now  deceased,  to  defeat 
this  intention  as  for  as  regards  the  estate. 
The  intention  of  the  testator  as  regards  the 
plate  could  not  be  defeated  by  them.  No 
deed  would  affect  it  Why  is  that  intention 
not  to  take  effect?  I  am  of  opinion  that  no 
valid  reason  can  be  assigned  against  that 
proposition;  and,  in  every  way  of  viewing 
^UB  case,  I  am  of  opinion  that  Edward 
Maxwell  Lyte  is  entitled  to  the  plate 
bequeathed. 


ULYEB  V.  FISLDEB. 


ROMILLT,  M.R, 

Dec.  18. 

Pleading — Parties, 

If  a  father^  on  the  marriage  of  Am 
danghUr,  makes  the  intended  husband  a 
promise  for  her  benefit  she  alone  cannot  file 
a  bill  to  enforce  it  The  husband  and  wife 
muU  he  co^laintiffs. 

This  bilJ  was  filed,  by  a  wife  through 
the  medium  of  ''a  next  Mend,''  against  the 


executrix  and  heir-at-law  of  her  other's 
will  to  carry  into  effect  a  promise  made  by 
her  father  to  her  intended  husband  before 
their  marriage  to  leave  her  a  share  of  what- 
ever property  he  might  die  possessed  of. 

The  husband  was  made  a  defendant  to 
the  suit 

Mr.  Selwyn  and  Mr,  PiggoU,  for  the 
plaintiff. 

Mr.  Sonthgate  and  Mr,  F.  H,  Colt,  for 
Emma  Fielder,  the  executrix,  at  the  hearing 
of  the  cause,  objected  to  the  frame  of  the 
suit.  It  was  informal.  If  there  was  any 
agreement  it  was  made  with  the  husband  to 
leave  property  to  the  wife,  not  to  the  hus- 
band. He,  however,  woiild  have  a  right 
to  receive  it;  but  she  was  entitled  to  a 
settlement  on  herself.  They  ought,  there- 
fore, to  be  co-plaintiffs. 

The  Master  of  the  Rolls. — The  en- 
gagement was  made  by  the  father  through 
a  letter  written  to  the  husband.  The  pro- 
mise was  made  to  him  to  leave  a  benefit  to 
her ;  but  if  the  wife  had  died,  would  not 
the  husband  have  been  entitled  to  itt 
It  was  clear  that  the  contract  was  in- 
tended for  the  advancement  of  both.  The 
bill  must  therefore  be  amended.  The  name 
of  the  next  friend  must  be  struck  out,  and 
the  name  of  the  husband  introduced  as  a 
plaintiff  with  his  wife. 

The  bill  was  then  amended,  and  the 
cause  proceeded. 


ROMILLY,  M.R  ) 
Dec  18, 19.     [ 


LAVEB  V.  FIELDER. 


Contract  —  Marriage — Daughter's  Por- 
tion— Promise, 

A  father,  in  contemplation  of  the  mar- 
riage of  his  daughter,  wrote  to  her  intended 
husband,  saying  "  that  she  should  be  entitled 
to  her  share  in  whatever  property  he  (the 
father)  might  die  possessed  of"  The  father 
by  his  will  gave  to  his  daughter  only  a  life 
interest  in  a  portion  of  his  property,  and  died, 
leaving  real  and  personal  estate.  Upon  a 
bill  by  the  husband  and  wife, — Held,  that 
the  letter  did  not  affect  the  real  estate,  but 
that  it  bound  the  father  to  leave  his  daughter 
a  legal  share   of  the  personalty  equal  to 
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tohat  she  would  have  taken  if  he  had  died 
intestate. 

Henry  Laver,  in  1844,  made  proposab 
of  marriage  to  Elizabeth,  the  only  daughter 
of  John  Fielder  by  his  first  marriage.  He 
wrote  to  her  father  stating  the  particulars 
of  his  property,  and  asking  him  to  make  a 
suitable  settlement  on  his  daughter. 

Mr.  Fielder  asked  for  an  interview,  and 
after  stating  the  position  of  his  property, 
made  propositions  to  Mr.  Laver,  which, 
after  consideration,  he  found  himself  unable 
to  comply  with,  and  he  requested  that 
some  other  arrangement  might  be  made. 

Mr.  Fielder  accordingly  said  he  would 
give  his  daughter  100/L  a  year  for  his  life, 
and  that  at  his  death  he  would  give  her 
one-third  of  his  property  during  his  widow's 
life,  and  upon  her  death  an  equal  half  with 
his  son,  John  Henry  Fielder,  by  his  second 
marriage. 

Mr.  Laver  considered  that  the  allowance 
by  J.  Fielder  of  100/.  a  year  during  his 
life  was  not  a  proper  provision  considering 
their  position  in  life ;  and  in  consequence 
of  an  angry  letter  from  Mr.  Fielder,  the 
negotiation  for  the  marriage  was  broken 
o£E: 

Subsequently,  Mr.  Laver  wrote  to  Mr. 
Fielder,  and  received  in  reply  a  letter  con- 
taining the  following  passages  : 

«  TrafiUgar  Square,  Itt  of  April  1845. 

"  Dear  Sir, — My  daughter  has  given  me 
a  letter  from  you,  in  which  you  say  you 
are  willing  to  marry  her.  if  I  will  give 
my  consent.  ♦  ♦  I  still  adhere  to  my  last 
proposition,  viz.,  to  allow  Elizabeth  100/. 
per  annum,  and  (if  you  like  the  situation) 
one  of  my  houses  to  reside  in  ;  and  that  at 
my  decease  she  shall  he  entitled  to  her  share 
in  whatever  property  I  may  die  possessed  of. 
As  to  all  other  matters,  I  shall  leave  it 
entirely  to  you  and  her,  she  being  now,  as 
I  consider,  of  sufficient  age  to  judge  for 
heraell" 

The  marriage  was  solemnized  in  July 
1845.  No  settlement  was  ever  made ;  but 
the  100/.  a  year  was  paid  by  Mr.  Fielder 
to  his  daughter  up  to  the  time  of  his 
death ;  but  Mr.  and  Mrs.  Laver  never  occu- 
pied any  of  his  houses. 

John  Fielder,  by  his  will,  dated  the  22nd 
of  July  1847,  after  a  legacy  of  500/.  to  his 
widow,  gave  the  whole  of  his  real  and  per- 


sonal estate  to  his  wife,  Emma  Fielder,  and 
his  daughter,  Mrs.  Laver,  their  heirs,  execu- 
tors, administrators  and  assigns,  as  to  one 
third  part  thereof  upon  trust  to  pay  the 
rents  and  annual  proceeds  to  his  dau^- 
ter  for  life;  and  after  her  decease,  upon 
trust  for  his  son  John  H  Fielder,  his  heirs, 
executors,  administrators  and  assigns,  upon 
his  attaining  twenty-one.  As  to  one  oUier 
third,  upon  trust  to  pay  the  rents,  &c.,  to 
his  wife  for  life;  and  aft^  her  decease, 
upon  the  trusts  declared  of  the  remaining 
one-third  of  his  real  and  personal  estate. 
As  to  the  remaining  one-third,  upon  trust 
for  his  son,  his  heirs,  executors,  admi- 
nistrators and  assigns,  upon  his  attaining 
the  age  of  twenty-one  years;  and  he  ap- 
pointed his  wife  and  daughter  executrixes 
of  his  wilL 

By  a  codicil  to  his  will,  dated  the  7th  of 
June  1854,  the  testator  directed.his  trustees 
to  stand  possessed  of  his  residuaiy  real  and 
personal  estate,  upon  trust  out  of  the  rents, 
&c,  to  pay  his  wife  350/.  a  year,  so  long  as 
any  mortgage  debts  should  be  unpaid,  if 
his  wife  should  so  long  live,  and  to  his  son 
J.  H.  Fielder  200/.  a  year,  and  unto  his 
daughter,  Elizabeth  Laver,  150/L  a  year ; 
and  in  case  of  the  death  of  his  wife  before 
the  mortgage-debts  should  be  wholly  paid, 
then,  after  her  decease,  his  son  was  to 
receive  400/.  a  year  and  his  daughter  200/. 
a  year,  in  lieu  of  the  200/L  and  150/.  a  year 
respectively ;  and  the  residue  of  the  rents 
and  annual  proceeds  of  his  residuary  estate 
was  to  be  set  apart  for  the  payment  and 
liquidation  of  the  mortgage  debts  and  in* 
cumbrances. 

The  testator  died  the  29th  of  Januaiy 
1859,  leaving  Emma  Fielder,  his  widow, 
and  Mrs.  Laver,  his  daughter,  by  his  first 
marriage ;  and  John  H.  Fielder,  his  son  by 
his  second  marriage,  an  infant,  surviving. 

On  the  18th  of  November  1859  a  auit 
was  instituted,  by  Emma  Fielder,  against 
Henry  Laver  and  his  wife,  for  the  adminis- 
tration of  the  estate  of  the  testator ;  and  on 
the  11th  of  February  1860  a  decree  was 
made  for  taking  the  accounts,  but  no  certi* 
ficate  has  been  made. 

John  Henry  Fielder  attained  the  age  of 
twenty-one  on  the  15th  of  October  1861. 

In  April  1862  Mr.  and  Mrs.  Laver  were 
informed  that  the  promise  made  by  John 
Fielder,  in  the  letter  of  the  Ist  of  April 
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1845,  amomited  to  a  contract  which  could 
be  eidbrced  against  his  estate. 

This  bill  was  then  filed,  asking  that  it 
might  be  declared  that  the  testator  was 
bound  so  to  leave  or  dispose  of  his  real  and 
personal  property,  that  after  his  death 
his  daughter,  fllizabeth  Layer,  might  have 
a  share  of  all,  equal  to  that  of  his  son  and 
other  children,  and  that  such  a  share  might 
be  set  apart  for  her. 

On  the  29th  of  May  1862  Henry  Laver 
sent  a  printed  copy  of  the  bill  to  J.  H. 
ilelder,  accompanied  by  a  letter,  in  which, 
after  refeiring  to  the  letter  of  the  Ist  of 
April  1845,  he  said  that  he  had  been  ad- 
Tised  that  it  contained  a  promise  which 
took  precedence  of  the  will,  and  that  he 
bad  refndned  from  opening  the  question 
until  he  attained  his  majority;  but  that  he 
bad  considered  himself  bound  to  act  on  the 
<^imon  given  to  hiuL 

The  cause  came  on  upon  a  motion  for  a 
decree.  The  plaintiffs  desired  to  introduce 
parol  evidence  to  shew  what  previous  pro- 
posals were  referred  to  in  the  letter  of  the 
l8t  of  April  1845. 

Mr,  Sdwyn  and  Mr,  PiggoUy  and  Mr, 
Da^ey^  for  Mr.  and  Mrs.  Laver,  insisted 
upon  the  validity  of  the  contract,  and  that 
the  words  "whatever  property"  extended 
to  the  real  as  well  as  to  the  personal  estate. 
It  was  not  vitiated  by  lapse  of  time,  or  by 
the  omission  to  raise  the  claim  in  the  suit 
of  Fidder  v.  Laver,  It  was  not  until  April 
1862  that  the  phdntifis  were  informed  of 
tiie  effect  of  the  letter. — 

Laxley  V.  Heathy  27  Beav.  523 ;  s.  c, 

29  Law  J.  Rep.  (N.a)  Chanc.  313; 

1  De  Gex,  F.  &  J.  489. 
BoldY.  Hutchinson,  20  Beav.  250 ;  s.  c 

24  Law  J.  Rep.  (n.s.)  Chanc.  285 ; 

5  De  Gex,  M.  k  G.  558;  2b  Law  J. 

Rep.  (n.s.)  Chanc.  598. 
De  BeU  v.  Thcmuan,  3  Beav.  469  ;  s.  c. 

nouL   Hammersley  v.   De  Beily  12 

CI.  <fe  F.  45. 
Hutim  V.  RossUer,  7  De  Gex,  M.  & 

G.  9 ;  s.  c.  24  Law  J.  Rep.   (n.s.) 

Chanc.  106. 
Barhoorth  v.   Young,  4  Drew.  1 ;  s.  c 

26  Law  J.  Rep.  (n.s.)  Chanc.  153. 
OoldieuU  v.  Townsend,  28  Beav.  445. 
Mr,  Southgate  and  Mr,  F.  H.  Colt,  for 
Emma  Fielder  and  J.  H.  Fielder.— The  only 
agreement  is  the  letter  of  the  1st  of  April 


1845.  Parol  evidence  is  inadmissible  to 
support  it  or  any  subsequent  declarations. 
The  parol  evidence,  however,  has  proved  an 
agreement  distinct  from  any  possible  con- 
struction of  the  vmtten  agreement :  it  may 
therefore  be  made  available  for  defence  when 
the  agreement  is  vague. 

The  agreement  is  of  twenty  years'  stand- 
ing, and  for  three  years  there  has  been  no 
impediment  to  the  claim.  It  has  been 
aigued  that  the  payment  of  the  100/.  a  year 
by  the  father  to  his  daughter  was  a  part 
performance  of  the  agreement:  it  has  no 
reference  to  the  words  ''her  share";  these 
words  alone  create  ambiguity,  even  the 
plaintiff  himself  understood  them  in  a  dif- 
ferent sense :  they,  no  doubt,  meant  an  equal 
share  with  his  children,  but  they  referred 
to  something  which  had  taken  place  in 
conversation  between  Mr.  Fielder  and  Mr. 
Laver.  In  Kap  v.  Crook  (1)  a  promise 
made  by  a  father  to  recognize  a  son  in  his 
wiU  in  conmion  with  the  rest  of  his  family 
in  future  provisions  was  considered  too 
vague.  It  is  very  clear,  according  to  all  the 
evidence  given  in  this  suit,  that  no  contract 
such  as  this  was  in  the  view  of  either  party. 
It  is  also  equally  clear,  according  to  the 
settled  practice  of  the  Court,  that  the  fact 
of  a  parol  conversation  being  distinctly 
proved  is,  in  itself,  sufficient  to  bar  the  suit 
of  the  plaintiff  for  the  specific  performance 
of  a  written  agreement,  which  in  itself  is 
vague  and  uncertain. 

The  agreement  also  cannot  interfere  with 
the  legacy  given  to  the  wife.  Upon  the  strict- 
est construction  it  would  not  have  prevented 
Mr.  Fielder  from  giving  away  any  part  of 
his  property  during  his  life,  or  from  leaving 
any  part  of  it  to  a  stranger.  The  legacy  to 
the  widow  therefore  stands  precisely  upon 
that  footing. 

The  term  "share"  can  only  apply  when 
the  class  to  take  is  ascertained;  it  must 
then  mean  an  equal  share ;  nothing  more  is 
dedded  iaBarhvorthY.  Young.  Inthiscasd 
there  is  no  contract  either  to  make  a  will, 
or  to  die  intestate :  he  did  not  say  he  would 
not  make  an  eldest  son.  The  class  to  take 
is  not  ascertained,  consequently  it  is  impos- 
sible to  fix  any  definite  meaning  to  the 
words  "her  share."  The  word  "property" 
also  introduces  additional  ambiguity :  does 

a)  8  8m.  ft  G.  407. 
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it  include  real  estate  1  The  words  in  the 
context  are  ''die  possessed":  if  they  are 
susceptible  of  any  construction,  it  must 
mean  some  aliquot  part  with  other  persons, 
and  the  construction  would  be  different 
in  the  case  of  real  and  in  the  case  of 
personal  estate.-  In  the  case  of  personal 
estate  the  persons  are  ascertained  with  suf- 
ficient certainty :  the  widow  would  take  her 
third,  and  the  children  their  shares  of  the 
remaining  two-thirds ;  but  in  the  case  of  real 
estate  the  widow  takes  her  dower,  and  except 
in  gavelkind  there  can  be  no  class  to  take : 
in  other  cases  there  is  always  one  particular 
person  to  take,  as  here,  who  is  either  the 
eldest  or  the  youngest  son.  With  regard  to 
acquiescence,  the  plaintiffs  ran  the  chance 
of  taking  the  whole  estate.  It  was  not  untlL 
after  J.  H.  Fielder  attained  twenty-one  that 
this  suit  was  instituted.  In  a  common  case 
a  delay  of  three  years  would  be  sufficient  to 
bar  a  right  to  specific  performance,  even 
supposing  that  there  was  not,  as  in  this  case, 
a  good  reason  for  waiting  until  the  brother 
attained  lus  minority.  Before  this  there  was 
a  contract  in  existence:  the  plaintiffs  knew 
its  Qature  and  meaning,  though  they  might 
have  been  under  an  erroneous  impression 
that  the  wiU  overrode  it;  but  a  neglect  to 
institute  a  suit  could  not  be  excused  by 
ignorance  of  the  law. 

The  plaintiffs  knew  also  that  a  decree  was 
made  in  the  suit  of  Fielder  v.  Lover:  it 
must  have  proceeded  upon  the  fact,  that  the 
will  was  unimpeachable.  There  was  scarcely 
any  case  more  within  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  &  4.  It  may,  however,  be 
concluded  that  the  letter  was  the  actual 
agreement  between  the  parties :  still  it  is  so 
vague  and  ambiguous,  Uiat  it  is  impossible 
to  make  a  decree  for  specific  performance 
upon  it 

Mr.  Piggotly  in  reply. 

The  Master  of  the  Rolls. — It  is 
impossible  to  admit  parol  evidence  to  vary 
the  terms  of  the  letter.  If  the  words,  "  I 
will  adhere  to  my  last  proposition,"  had 
stood  alone,  parol  evidence  might  have  been 
given  to  explain  what  that  last  proposition 
meant;  but  he  went  on  and  explained,  by 
a  videlicet,  what  he  meant  by  his  last  pro- 
position, in  words  which  must  now  receive 
construction.  It  was  said  that  the  words 
were  too  vague  or  ambiguous,  and  that  no 


distinct  meaning  oonld  be  put  upon  them, 
and  Kay  v.  Crook  was  referred  to,  in  which 
a  person  promised  to  recognize  his  son, 
in  common  with  the  rest  of  his  fiunily,  in 
the  future  provisions  of  his  will,  and  it  was 
held  to  be  too  vague  to  entitle  him  to  any 
specific  interest.      It  is  not  necessary  to 
consider  what  the  effect  would  have  been 
in  this  case  if  the  words  had  been   *'a 
share,'*  instead  of  "  her  share,"  of  the  pro- 
perty.   What  is  a  daughter's  sharel — a  Law- 
yer would,  no  doubt,  say  the  share  to  which 
by  law  she  would  become  entitled — an  equal 
share  with  her  brothers  and  sisters  in  two- 
thirds  of  the  personal  estate.     The  share 
of  the  widow  would  be  one-third,  and  her 
share  would  be  an  equal  share  with   all 
her  brothers  and  sisters  in  the  two  remain- 
ing third&      The  promise  was,  that    she 
shall  have  her  share  of  the  property,  and 
this  must  be  pressed  most  strongly  against 
the  party  who  promised,  upon  the  same 
rule  as  against  a  person  who  grants.     This 
leaves  it  open  for  die  birth  of  other  children  ; 
and  if  any  had  been  bom  they  would  have 
taken  their  share,  and  the  daughter  would 
only  have  taken  her  proportion  of  the  two- 
thirds.    So  far,  therefore,  as  the  personal 
estate  is  concerned,   this   has  a   definite 
meaning. 

It  was  argued  that  the  words  "  whatever 
property*'  would  include  real  estate,  and 
it  was  suggested,  on  the  one  hand,  that  the 
plaintiff  or  his  wife  should  take  one^third 
of  the  real  estate;  and,  on  the  other  hand, 
that  if  the  real  estate  was  intended,  and 
she  took  no  share  in  it,  the  whole  promise 
would  be  void  for  uncertainty.  A  difficulty 
might  have  arisen  if  there  haid  been  nothing 
but  real  estate;  she  would  then  have  been 
entitled  to  no  legal  share  at  all;  still  a 
decision  would  have  been  necessary,  and  it 
might  possibly  have  been  considered  too 
vague  to  say  what  share  he  intended  her 
to  take;  but  where  there  is  personal  pro- 
perty, in  which  by  law  she  does  take  a 
share,  the  words  are  defined  and  the  pro-  • 
mise  satisfied,  though  he  might  have  said, 
if  I  buy  more  land  she  will  lose  something 
still;  if  I  sell  land  she  will  gain,  the  pro- 
mise being  that  she  shall  have  ''her  share** 
of  whatever  personal  estate  I  may  leave. 
The  use  of  the  words  ''her  share"  merely 
introduces  the  words,  her  legal  shaie^  her 
lawful  share,  her  rightfiil  share,  the  abare 
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which  the  hiw  gives,  the  share  which, 
according  to  statutes,  the  legislatore  and 
the  law  of  this  country  have  thon^t  it 
ng^t  and  reasonable  that  she  should  have 
in  her  &ther^s  property.  That  is  a  distinct 
and  plain  meaning,  and  it  is  the  apparent 
meaning  of  the  words  ''  her  share." 

It  is  impossible  to  say  that  it  means  an 
equal  share  with  the  brothers  and  sisters. 
There  must,  in  that  case,  be  some  reference 
to  the  dass  intended  to  take ;  and  it  would 
be  necessary  to  say  a  share  with  her  bro- 
thers and  sisters,  or  a  share  with  the  rest 
of  the  other  children,  in  which  cases  a  share 
would  mean  an  equal  share.  But  nothing 
of  that  description  has  been  stated,  and  the 
words  are  merely  ''  her  share  in  my  pro- 
perty, whatever  it  may  be";  that  share  is 
no  more  than  her  le^  share  in  the  per- 
sonal property. 

So  the  matter  would  have  stood  if  the 
bill  had  been  filed  immediately  after  the 
death  of  the  testator.  It  is,  however,  said 
that  the  plaintiffs  have  been  guilty  of 
laeheSj  and  that  they  have  acquiesced,  and 
that  they  have  elected  to  run  the  chance 
of  obtaining  more.  As  regards  the  Ixiches^ 
it  is  upwards  of  three  years  since  the  tes- 
tator's death;  but  in  cases  of  this  descrip- 
tion that  is  not  a  time  which  ought  to 
operate  as  a  bar  to  the  plaintifis :  it  is 
always  to  be  considered  that  the  parties 
are  members  of  one  family,  and  not  mere 
strangers,  and  that  such  suits  as  these  tend 
to  loosen  the  ties  naturally  existing  between 
members  of  the  same  family. 

It  was  said  that  the  testator  evidently 
put  a  different  construction  upon  the  pro- 
mise. It  is,  however,  by  no  means  clear 
that  it  was  not  present  to  his  mind.  He 
may  probably  have  thought  that  he  was  not 
bound  by  it;  and  the  plaintiffs  say  that 
they  did  not  know  but  that  they  were  con- 
cluded by  the  wilL  The  testator  may  have 
thought  that  he  had  made  a  mere  promise, 
and  that  he  had  a  right  to  change  his  inten- 
tion by  Ids  will;  but  no  statement  of  the 
testator  can  be  aJlowed  to  say  what  must  be 
considered  as  the  fair  and  true  construction 
of  the  promise  which  he  made. 

It  is  impossible  to  put  any  stress  upon 
tiie  letter  written  by  the  plaintiff  to  his 
brother-in-law  on  the  29th  of  May  1826, 
shortly  after  he  came  of  age,  or  to  agree 
with  the  argument  that  he  intentionally 
New  Suns,  32.~CHAKa 


delayed  the  suit,  and  ran  the  chance  of  the 
deadi  of  the  son  under  twenty-one,  in  the 
expectation  that  he  might  acquire  the  whole 
of  the  property;  and  if  not,  then  that  he 
might  institute  this  suit.  The  evidence 
is  clear  that  the  plaintiff  did  not  know  what 
he  was  entitled  to  by  law  until  April  1862. 
The  law  does  not  allow  ignorance  of  the 
law  to  excuse  any  man  from  his  acts, 
whether  they  are  criminal  or  civil,  and  this 
evidence  wOl  not  protect  him  from  the 
lapse  of  time  which  has  occurred;  but  it 
will  protect  him  so  fiEur,  that  it  shews  he  did 
not  act  from  the  motive  attributed  to  him, 
when  that  motive  is  relied  upon  as  a  per- 
sonal reason  why  he  should  be  barred  of  the 
relief  he  asks  for  in  this  suit  The  evidence, 
therefore,  disproves  the  motive,  and  the 
letter  merely  shews  a  desire  to  break  his 
intention  to  his  brother-in-law  in  a  manner 
he  considered  the  least  disagreeable. 

The  decree  in  the  suit  of  Fielder  v. 
Laver  can  have  no  effect  in  this  case  :  it  is 
a  suit  for  administration.  A  claim  can  be 
made  on  the  estate  either  by  an  application 
in  the  cause  itself,  or  by  a  substantive 
proceeding.  If  it  can  be  made  in  the  cause, 
then  it  is  a  matter  of  course  to  allow  any 
claim  to  be  made  upon  the  estate  prior  to 
the  certificate  being  made,  and,  indeed,  sub- 
sequent to  that  period,  bcibre  a  division  of 
the  funds,  provided  the  claimant  makes  an 
application  to  the  Court,  and  pays  the  costs 
which  he  has  occasioned  by  not  applying 
earlier.  If  it  cannot  be  made  in  the  suit, 
a  substantive  proceeding  is  necessary;  but 
this  does  not  alter  the  right  When,  how- 
ever, a  man  makes  a  solemn  engagement 
upon  an  important  occasion,  sudi  as  the 
marriage  of  his  daughter  and  the  like,  it  is 
of  consequence  that  he  should  understand 
that  he  is  bound  by  the  promise  he  then 
makes,  and  that  when  he  induces  a  person 
to  act  in  a  manner  which  affects  the  par- 
ticular interests  in  life  of  his  own  children, 
and  the  persons  who  become  united  with 
them,  this  Court,  adhering  to  the  rules  of 
equity,  will  not  permit  him  afterwards  to 
forego  his  words,  and  say  that  he  was  not 
bound  by  what  he  then  said.  It  is  the 
enforcement  of  truth — not  that  the  man 
intended  to  say  what  was  false  at  the 
time — ^but  it  is  the  enforcement  of  truth 
to  make  his  acts  square  with  his  words,  and 
compel  him  to  perform  that  which  he  has 
SB 
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undertaken  to  perform.  It  is  therefore  pos- 
sible that  the  letter  when  it  was  written 
was  intended  to  go  farther;  but  acting 
upon  it  in  the  best  view,  the  extent  of  the 
relief  to  which  the  plaintiffs  are  entitled 
must  be  confined  to  one-third  of  the  clear 
personal  estate  before  the  payment  of  any 
legacies;  they  must  also  have  their  costs 
out  of  the  estate  of  the  testatCHr,  the  same  as 
if  they  had  proved  a  debt  in  the  adminis- 
tration suit  I  cannot  make  the  defendants 
pay  them  personally. 

I  shall  not  allow  any  costs  of  amending 
the  bill,  or  of  the  separate  appearance  of 
Heniy  Laver  in  the  suit 


{/nr^THKWATJBBLOO  LIFB, 
EDUCATION,  CASUALTY, 
AND  SSLT-BSLIKF  ASSUR- 
ANCE COMPANY. 

Winding-up  —  "  The  Companies  Act, 
1862,"  25  d:  26  Vict,  c.  89.  w.  209,  210.— 
Omission  to  register — Itigkt  to  sue. 

A  company  originally  constituted  under 
the  7  it  S  Vict,  c,  110.  neglected  to  register, 
as  directed  by  the  25  iS:  26  Vict,  c,  89.  s,  210. 
On  a  petition/or  winding  up  being  presented 
by  the  company  and  the  chairman  Jointly, — 
Held,  that  the  company  was  precluded  from 
petitioning  by  reason  of  its  not  having  regis- 
tered, and  Viat  it  could  not  be  permitted  to 
evade  the  provisions  of  the  26^26  Vict,  c,  89. 
».  210.  by  joining  a  shareholder  as  a  co- 
petitioner,  and  that  no  order  could  therefore 
be  made  upon  the  petition. 

Under  the  Companies  Act,  1862,  several 
petitions  were  presented  for  winding  up 
this  company.  One  was  by  the  company 
and  Joseph  Biriiop,  their  chairman,  who 
was  a  shiu^^der;  a  second  was  by  a  share- 
holder; another  was  by  creditors. 

On  the  24th  of  November  1851  the  com- 
pany was  registered  under  the  7  <fe  8  Vict 
c.  110.  for  effecting  life  assurances  and 
divers  other  objects. 

The  petition  by  the  company  prayed 
that  the  company  might  be  wound  up  under 
the  powers  of  25  &  26  Vict  c.  89,  or  any 
other  statute  ;  and  that  certain  resolutions 
passed  at  a  meeting  of  the  board  of  direc- 
tors, on  the  8th  of  August  1862,  for  a 


Toluntaiy  winding  up  might  be  adopted ; 
and  that  the  company's  late  manager  might 
be  appointed  as  offiml  liquidator. 

llie  shareholders  were  willing  that  the 
resolutions  should  be  adopted,  but  they 
asked  that  an  official  liquidator  might  be 
appointed  tmconnected  with  the  company. 

Mr,  Selwyn  and  Mr.  T.  H.  Terrell,  for 
the  company  and  their  chairman. 

Mr.  EveriU,  for  a  creditor  who  had 
brought  an  action  against  the  oompuiy, 
contended  that  no  order  could  be  made  on 
the  company's  petition  as  it  had  not  been 
registered  as  required  by  the  25  k  26  Vict 
c.  89.  ss.  209,  210  (1).  In  the  absence  of 
registration  ^e  company  could  not  sue, 
and  it  was  not  entitled  to  be  wound  up 
under  section  199.  as  an  unr^iistered  oom- 
pany. 

Mr,  Speed,  for  another  creditor,  opposed 
the  order. 

(1)  Section  209.  provides  that  ereiy  insuraiioe 
oompany  completely  registered  under  the  7  ft  8  Vkt 
0. 110.  shall,  on  or  before  the  2nd  of  November  1862, 
register  itself  m  a  company  under  the  Companies 
Clauses  Act,  1862. 

Section  210.  is  at  follows :  "If  any  oompaay 
required  by  the  last  section  to  regirter  under  this 
act  makes  default  in  complying  with  the  proTiaicma 
thereof,  then,  from  and  after  the  day  upon  whi^ 
such  company  is  required  to  register  under  this  a€4» 
until  the  day  on  which  such  company  is  registered 
under  this  act  (which  it  is  empowered  to  do  at  any 
time)  the  following  consequences  shall  ensue;  (thait 
is  to  say) — (1.)  The  company  shall  be  ina^pable  of 
suing  dther  at  law  or  in  equity,  but  shall  not  be 
incapable  of  being  made  a  defendant  to  a  snlt  either 
at  law  or  in  equity.— <2.)  No  dividend  shall  be  pay- 
able toany shareholderin  such  company. — (8.)  Sadi 
director  or  manager  of  the  company  shall  for  oaeh 
day  during  which  the  company  so  being  hi  default 
carries  on  business  incur  a  penalty  not  exceeding  61., 
and  such  penalty  may  be  reoorered  by  any  peraoo, 
whether  a  shareholder  or  not  in  the  company,  nad 
be  applied  by  him  to  his  own  use.    Nevertbelcfliy 
such  de&ult  shall  not  render  the  company  so  bein^ 
in  de&ult  Ulegal,  nor  subject  it  to  any  penalty  or 
disability,  other  than  as  specified  in  this  sectiQii ; 
and  registration  under  this  act  shall  cancel  mnj 
penalty  or  forfeiture,  and  put  an  end  to  aaj  di»> 
ability  which  any  company  may  have  ineiin>ad 
under  any  act  hereby  repealed  by  reason  of  ite  not 
having  registered  under  the  said  Joint>Stock  Com- 
panies Acts,  1856, 1857,  or  one  of  them. 
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Mr,  BaggaUof  and  Mr,  SwansUmj  for 
the  ahai^okierB. 

Mr,  H,  Humphreyi  and  Mr,  Baxbur^hf 
for  other  partiea. 

Mr.  Sdwynj  in  reply,  relied  npon  the  fact 
that  resolatioiia  were  passed  by  the  board 
for  voliintarily  windii^  up  the  company 
before  the  act  came  into  operation,  and 
referred  to  section  129.  of  the  act 

ThB  Master  of  the  Rolls. — ^The  pro- 
yisions  of  the  25^26  Vict  c  89.  make  it 
imperatiye  on  every  company  to  register, 
whatever  may  be  the  state  of  it;  and  sec- 
tion 209.  directs  the  compulsoiy  registra- 
tion of  companies  in  the  situation  of  the 
present  It  is  obvions  that  even  where  steps 
have  been  taken  for  winding  up  a  company, 
it  would  be  necessaiy  to  register  the  com- 
pany under  the  provisions  of  this  act ;  and 
there  is  a  penalty  inflicted  upon  the  com- 
pany not  registering  in  case  of  default 
Suppose  an  order  were  made  to  wind  up  a 
company,  and  the  company  was  not  regis- 
tered, and  it  was  necessary  that  it  should 
sue  anybody,  and  that  the  name  of  the 
company  should  be  used  for  the  purpose 
of  recovering  a  debt  of  the  company,  sec- 
tion 210.  would  absolutely  prevent  their 
suing  untU  registration  made. 

This  is  a  petition  by  the  company ;  it  is 
suing  here,  but  being  inci^ble  of  suing 
dther  at  law  or  in  equity,  it  cannot  present 
a  petition  to  wind  up  in  this  Court;  and  it 
cannot  be  permitted  to  evade  the  express 
provisions  of  the  act  of  parliament  by 
joining  a  shareholder  in  the  petition.  If 
tiie  petition  had  been  bond  fide  that  of  a 
shareholder,  instead  of  the  company,  it  might 
have  been  allowed  to  stand  over,  that  the 
name  of  the  company  might  be  struck  out; 
but  it  is  not  necessary  on  the  present  occa- 
sion, as  there  is  a  petition  presented,  which 
is  good,  upon  which  an  onier  for  winding 
up  may  be  made.  I  shall,  however,  only 
nuike  an  order  to  wind  up  the  company 
upon  the  petition  of  the  shareholder.  I 
cannot  make  any  order  upon  the  petition 
of  the  company.  The  costs  of  all  parties, 
except  those  of  the  company's  petition^  must 
be  paid  out  of  the  estate. 


{/nreTHE  WATERLOO  LIFE, 
EDUCATION,  CASUALTY, 
Am)  SELF-RELIEF  ASSUR- 
ANCE COMPANT. 

Winding-up  —  "  TJie  Companies  Act^ 
1862," — Official  Liquidator — Injunction  to 
restrain  Execution, 

After  an  order  has  been  made  for  winding 
up,  a  judgment  creditor  will  be  restraint 
by  injunction  from  proceeding  to  execution 
under  afL  fa,  against  ike  company. 

On  Saturday  the  6th  of  December  an 
order  was  made  to  wind  up  this  company. 
An  official  liquidator  was  at  the  same  time 
appointed. 

On  the  same  day,  Mary  Ann  Nind,  a 
judgment  creditor,  issued  ^  fu  fa,  against 
the  effects  of  the  company,  and  she  lodged 
it  with  the  sheriff  the  same  afternoon. 

On  Monday  the  8th  the  sheriff  proceeded 
to  levy  execution ;  he  then  found  the  official 
liquidator  in  possession  under  the  winding- 
up  order. 

The  judgment  creditor  insisted  upon  the 
sheriff  proceeding  to  levy. 

Mr,  Swanston,  for  the  official  liquidator, 
moved  for  an  injunction  to  restrain  execu- 
tion.— The  judgment  creditor  cannot  obtain 
any  individual  advantage  after  this  Court 
has  made  a  winding-up  order  without  leave 
of  theCourt^25  d:  26  Vu^.  c.  89.  ss.  87, 202. 
The  Court  therefore  will  restrain  her  and 
the  sheriff  fix)m  taking  any  further  pro- 
ceedings under  the  writ 

Mr,  Ware,  for  M.  A.  Nind,  the  judgment 
creditor,  claimed  priority;  and  argued  that 
if  she  was  not  entitled  to  priority,  sec- 
tion 1 63.  of  the  act  would  make  the  execu- 
tion void  if  there  was  anything  irregular, 
and  no  benefit  would  result  to  her,  and 
no  ii\junction  could  be  needed.  This  Court, 
therefore,  would  not  grant  an  injunction, 

Mr.  Miller,  for  the  sheriff,  who  had  been 
served  with  the  notice  of  this  application, 
asked  for  his  costs, 

The  Master  of  the  Rolls. — 1  must 
make  the  order  asked;  the  act  gives  no 
option.  If  the  judgment  creditor  desired 
to  proceed  to  execution,  an  appliqation  upon 
notice  ought  to  have  been  made  to  this 
Court  for  leave  to  do  so.  It  is,  however, 
impossible  to  encourage  any  such  appliciv- 
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tion  in  this  case.  The  injunction,  therefore, 
must  be  granted,  but  without  any  order  as 
to  costs.  The  sheriff  must  obtain  payment 
of  his  costs  from  the  party  who  employed 
him(l). 


KiNDEBSLET,  V.C.  )  

Feb.16!         j    ^ouNCDAyns. 

Offspring^ — Legatee  Witness — Wills  Acty 
s.  15. 

A  testator  gave  certain  dividends  to  his 
son,  and  at  his  deaths  to  his  (the  testator^sj 
surviving  daughters  and  their  lawful  off- 
spring. The  testator  left  his  son  and  cUso 
four  daughters  him  surviving.  The  wiU 
fffos  attested  by  two  of  the  daughters,  and  of 
these  two  one  died  in  the  sotCs  lifetime  and 
the  other  survived  the  son : — Held,  that  the 
period  for  ascertaining  the  survivorship  was 
the  death  of  the  son;  that  the  word  " off- 
spring'* meant  *^ issue"  and  that  therefore 
the  daughters  took  absolutely  as  joint-tenants. 
Also,  that  the  gift  to  the  attesting  daughter 
who  survived  the  son  being,  by  section  15. 
of  the  Wills  Act,  simply  void,  the  otJier 
daughters,  as  joint-tenants,  took  the  whole, 
and  there  was  no  lapse. 

This  bill  was  filed  for  the  purpose  of 
putting  a  construction  upon  t^e  will  of 
Joseph  Bolton,  which  was  as  follows :  ''Last 
will  and  testament  of  Joseph  Bolton.  It  is 
my  will  and  pleasure,  with  the  blessing  of 
G^  that  the  dividends  arising  from  my 
eight  shares  purchased  in  the  Birmingham 
and  Staffordshire  Gaslight  Company  shall, 
after  my  death,  be  paid  to  my  son  Alex- 
ander Bolton,  to  whom  I  bequeath  it,  with 
the  interest  of  70/.  deposited  in  Messrs. 


Attwood  k  Spooner^s  bank,  Birmingham, 
being  balance  due  to  the  gas  company.  And 
at  his  death  to  my  surviving  daughters  and 
their  lawful  offspring.  It  is  my  fhrtho' 
pleasure  that  after  my  decease  my  money 
shall  be  drawn  from  St  Pancras  Savings 
Bank  (as  per  printed  book  of  regulations) 
and  the  amount  thereof  divided  equally 
and  paid  to  my  surviving  daughters  and 
housekeeper.  My  ready  cash  found  in  my 
possession  at  my  death,  after  paying  all 
funeral  expenses,  is  to  be  divided  betwe^i 
my  son  and  daughters,  including  my  house- 
keeper, to  buy  themselves  mourning,  dec 
My  wearing  apparel  and  fdmiture  are  to  be 
mutually  divided  amongst  them,  if  not  sold. 
This  will  and  testament  is  written  in  my 
full  senses  and  signed  by  me  at  Walbro' 
Buildings,  St.  Albans,  on  the  1st  day  of 
August  As  witness  my  hand  in  presence 
of  two  witnesses.  "  Joseph  Bolton." 

''  Catherine  Martin. 

"  Elizabeth  Young." 

The  testator  died  on  the  28th  of  July 
1858,  and  left  surviving  him  his  s(m  Alex- 
ander Bolton  and  four  daughters,  Elimbeth 
Young,  who  died  in  the  son's  lifetime,  Ann 
Davies,  Catherine  Martin  and  Margaret 
Imrie,  who  had  in  all  fifteen  children  and 
eleven  grandchildren  The  testator^s  son 
died  on  the  14th  of  December  1861,  having 
received  the  dividends  and  interest  of  the 
testator^s  property  during  his  life;  and  tha 
executor,  William  Young,  in  consequence 
of  doubts  arising  upon  ^e  construction  of 
the  will,  instituted  this  suit  to  determine 
those  questions. 

Mr,  Hoffman,  for  the  plainti£^  said,  the 
questions  were,  whether  the  word  *^  off- 
spring" included  grandchildren,  and  vdiafc 
was  the  period  of  division,  and  whether  the 
signature  of  Catherine  Martin,  the  dau^ 


(1)  The  Motiaiis  referted  to  In  argumeDt  are  m 
fbllowt: 

87.  ''When  an  order  has  been  made  for  windfaig 
vp  a  oompany  under  thie  act  no  suit^  action,  or  otiier 
proceeding  ■hall  be  prooeeded  with  or  oommenced 
agaioflt  the  oompMiy,  except  with  the  leave  of  the 
Oourt,  and  iiibjeot  to  such  terms  at  the  Ckrart  may 
impoae.** 

1 68.  "  Where  any  oompany  if  being  wound  up  by 
the  Court  or  subject  to  the  luperviaion  of  the  Court, 
any  attariiinent,  eequeetration,  distrew,  or  ezeou- 
tion  put  in  force  against  the  estate  or  efibcte  of  the 


oompany  after  the  commencement  of  the  winding- 
up  ehaU  be  void  to  all  IntentB.** 

202.  **Where  in  order  has  been  made  for  wiadiag 
up  an  unregistered  company,  in  addition  to  the  pro- 
visions hereinbefore  contained  in  the  oeae  of  eooi- 
panies  formed  under  this  act,  it  is  hereby  ftirther 
provided  that  no  suit,  action,  or  other  legal  pro- 
ceeding shall  be  commenced  or  prooeeded  with 
against  any  contributory  of  the  company  in  reapeot 
of  any  debt  of  the  oompany,  ezo^  with  the  leavo 
of  (he  Court,  and  subject  to  such  terma  as  the  Ooufi 
may  impose.** 
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ter,  to  the  will,  which  forfeited  her  share, 
caiued  it  to  survive  as  if  she  were  dead, 
or  created  a  severance  by  force  of  the 
sUtate. 

Mr.  W.  W.  Cooper^  for  the  children  of 
Catherine  Martin,  contended  that  offspring 
meant  '*  children,"  and  that  the  danghters 
and  their  children  took  as  joint  tenants. 

Mr.  Haddan^  for  other  grandchildren  of 
the  testator,  supported  that  argument. 

Mr,  Martin  (of  the  common  law  bar), 
for  Margaret  Imrie,  simply  submitted  the 


Mr,  J.  H.  PalvuTy  for  Ann  Davies  and 
Catherine  Martin. 

Mr,  WaUtTy  far  the  grandchildren  of  the 

dao^^t^rs,  argued  that  all  took  per  capites 

the  class  to  be  ascertained  at  the  death  of 

the  son. 

Cases  cited — 

TkampionY. Beasleif,  SDrew.  7;  s.c.  24 

Law  J.  R^.  (n.s.)  Chanc  327. 
De  Wau  V.  De  Witte,  11  Sim.  41 ;  s.c. 

9  Law  J.  Bep.  (n.s.)  Chanc.  271. 
LisUr  V.  Tidd,  29  Beav.  618. 
GardoHY,  WMeldon,  11  Ibid.  170;  s.c. 

18  Law  J.  Hep.  (n.s.)  Chanc  5. 
Bustard  v.  Saunders^  7  Beav.  92. 
2  Jarm.  an  Wills,  336,  347,  2nd  edit 
Clay  y.  PenningUmy  7  Sim.  370 ;   s.  c 

6  Law  J.  Rep.  (n.s.)  Chanc  183. 
Dow9ei  v.  Sweety  Amb.  175. 
Leigh  v.  Narburyy  13  Yes.  34L 
As  to  the  etymology  of  the  word  ^'  off- 
Bpnng"  Todds  Johnson  and  Webster's  Duy- 
tioMries  were  referred  ta 

KiKDXBSLKT,  Y.C. — ^It  is  uot  ofteu  that 
10  short  a  will  as  this  presents  a  case  sui^ 
rounded  by  so  many  difficulties;  but  I 
liave  come  to  a  conclusion  so  far  satisfactory 
that  I  do  not  feel  any  serious  doubt  as  to 
its  correctness.  The  word  ''it,"  though 
ino(»rrect,  evidently  refers  to  the  dividends 
and  interest,  and  it  is  dear  that  it  is  only 
a  life  estate  which  is  given  to  the  son, 
altiiough  not  in  express  terms,  because  at 
his  death  they  are  given  to  some  one  else, 
fltst,  whom  did  he  mean  by  lus  surviving 
dan^terst  According  to  the  plain  rule, 
where  there  is  a  gift  to  one  for  life,  and 
•ftenrards  to  a  class  with  terms  of  survivor^ 
ship,  unless  there  is  something  in  the  con- 
text shewing  a  different  intention,  it  refers 
to  the  death  of  the  tenant  for  life,  and  there 


is  nothing  in  this  will  shewing  a  different 
intention.  It  should  not  be  overlooked 
that  in  the  next  clause  he  speaks  of  "  sur^ 
viving  daughters,'*  but  evidently  referring 
to  lus  own  death ;  but  where  in  two  oon- 
secutiye  clauses  a  testator  uses  the  same 
language,  it  does  not  necessarily  follow  that 
it  must  be  used  in  the  same  sense,  but  it 
is  quite  consistent  that  with  respect  to 
separate  gifts  he  may  use  the  same  words 
in  different  senses ;  and  that  is  the  case 
here.  In  the  second  instance,  his  daughters 
are  to  take  instanter;  in  the  first,  at  the  death 
of  the  son.  That  being  so,  what  interest 
do  they  take  on  the  words  "  and  their  law- 
ful offspring  **)  At  first  I  thought  he  might 
have  meant  to  the  daughters  surviving  the 
tenant  for  life  and  the  offspring  of  those 
who  were  dead;  but  on  C(msideration  I 
am  of  opinion  that  that  would  in  fact  be 
making  a  will  for  him. 

The  only  other  alternatives,  then,  are  to 
the  surviving  daughters  absolutely,  or  the 
surviving  daughters  for  life,  with  a  limit- 
ation to  their  offspring  or  to  them  and 
their  offspring  as  joint  tenants,  that  is, 
children,  grandchildren,  and  even  great- 
grandchildren. But  it  is  obvious,  as  to  the 
last,  that  nothing  can  be  more  utterly  im- 
probable, although  it  is  a  conclusion  that 
the  Court  has  been  sometimes  forced  to 
arrive  at,  but  only  because  no  other  could 
be  found.  With  regard  to  their  taking  a 
life  interest  and  then  to  their  offspring,  it 
is  not  unreasonable  or  improbable;  but 
there  is  nothing  to  lead  to  it  The  word 
"offspring"  is  at  the  very  threshold,  and 
what  does  it  mean?  When  a  man  uses 
the  terms  "offspring,"  "issue"  or  "descen- 
dants," they  are  vague  expressions,  which, 
no  doubt,  on  the  particidar  context,  may 
mean  "  children  "  or  remote  descendants ; 
but,  primdfaciey  it  can  hardly  be  supposed 
to  mean  "  children"  when  that  simple  word 
is  so  obvious  a  one  to  use.  The  word 
"offspring,"  in  its  proper  and  natural 
sense,  extends  to  any  degree  of  lineal 
descendants,  and  has  the  same  meaning  as 
"issue,"  and  I  consider  that  I  ought  to 
construe  the  word  "  offspring,"  as  used  in 
this  will,  to  mean  "issue."  If  this  was 
real  estate,  and  the  word  "  issue"  was  used, 
it  would  confer  an  estate  tail ;  but  being 
personalty,  it  confers  the  absolute  interest, 
and  is  a  word  of  limitation,  not  of  purchase. 
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For  some  reason  which  does  not  appear,  the 
testator  excludes  those  who  pre-decease  the 
son.  With  regard  to  the  question  as  to 
the  surviving  daughter,  who  was  a  witness 
to  the  will,  and  thereby  forfeited  her  share, 
upon  the  cases  I  am  of  opinion  that  the 
statute  created  no  severance,  and  therefore 
her  share  survived  to  her  gistersr 


HiBOir  V,  HiBOir. 


KiNDERSLEYjV.C, 

March  4,  5. 

Premises — Separate  Garden — Marshal- 
Ung  Assets. 

A  testator  directed  payment  of  his  dehts^ 
<jSrc;,  and  gave  all  the  residue  of  his  real  and 
personal  estate  to  his  wife  and  another  per- 
son, appointing  them  executrix  and  exectUor, 
upon  trust  to  pay  the  income  to  his  wife  for 
life,  for  her  own  use  and  the  bringing  up 
and  educating  his  children;  and  after  her 
decease  he  made  certain  specific  gifts,  one 
being  to  his  daughter  Fanny  CharloUe  of  his 
messuage  and  premises  situate  No,  4,  Tum^ 
ham  Green  Terrace,  held  of  the  Prebend 
Manor.  And  there  was  also  a  general  resi- 
duary gift  to  the  wife.  The  wife  borrowed 
6001,  in  aid  of  the  personalty  and  residuary 
reaUy,  and  therewith  paid  debts  and  died: 
— Held,  thai  in  marshalling  the  assets,  the 
whole  income  received  by  the  wife  during 
her  lif%  as  well  as  the  corpus  of  the  first 
residuary  gift  to  her,  was  liable  for  costs, 
before  resorting  to  the  specific:  gifts. 

Held,  cUso,  that  a  small  piece  of  garden 
severed  from  the  house  No,  ^  by  a  road,  but 
held  under  the  same  manor  and  usually 
occupied  therewith,  passed  by  the  demse. 

This  suit  was  instituted  to  administer 
the  estate  of  John  Hibon  and  to  determine 
certain  questions  arising  under  his  will,  and 
the  mode  in  which  his  assets  were  to  be 
marshalled,  having  regard  to  the  dealings  of 
his  widow  and  executor  with  his  property. 
The  will  was  dated  the  2nd  of  April  1856, 
and  as  far  as  material  was  as  follows: 
"  I  desire  all  my  just  debts,  funeral  and 
testamentary  expenses,  to  be  fully  paid  ^d 
satisfied.  I  give  to  my  wife,  Elizabeth,  all 
my  household  furniture,  plate,  linen  and 
duna  for  her  own  use  absolutely,  and 
appoint  her  and  James  Routledge  execur 
tnx  and  executor.     All  the  rest,  residue 


and  remainder  of  my  real  and  perscmal 
estate  and  effects  whatsoever  and  whereso- 
ever, I  give,  devise  and  bequeath  the  same 
unto  my  executrix  and  executor,  their  hein, 
executors,  administrators  and  assigns,  upon 
trust  to  permit  and  suffer  my  said  wife  to 
receive  the  rents  and  dividends  thoeof 
(except  one  moiety  of  my  business  as  a 
chemist,  which  I  give  to  my  son  William 
Henry  Hibon)  during  her  life  for  h^  own 
use,  and  the  bringing  up  and  educating  my 
children ;  and  from  and  after  her  decease  I 
give,  devise  and  bequeath  my  said  real  and 
personal  estate  and  effects  as  follows :  that  is 
to  say,  I  give  the  whole  of  my  said  business 
of  a  chemist  to  my  said  son  William  Heniy, 
and  also  my  freehold  and  copyhold  estate 
situate  in  East  Molesley,  in  the  county  of 
Surrey,  called  Melrose  Villa,  with  all  and 
eveiy  the  land,  buildings  and  appurtenances 
thereto  belonging,  to  hold,  to  my  said  son 
William  Henry  Hibon,  his  heirs,  executors, 
administrators  and  assigns  for  ever.  I  give 
to  my  daughter  Fanny  Charlotte  Hibon 
my  messuage  and  premises  situate  No.  4, 
Tumham  Green  Terrace,  Chiswick,  in  the 
county  of  Middlesex,  held  of  the  Prebend 
Manor,  to  hold  to  my  said  daughter,  her 
heirs,  executors,  administrators  and  assigns 
for  ever.''  The  testator  also  made  various 
other  specific  gifts  of  real  and  personal 
estate;  but  no  question  arose  upon  than: 
in  none  oi  them,  however,  did  the  word 
''premises"  occur,  and  the  word  ''iq^pmr- 
tenances''  only  once,  and  the  testator  gave 
all  the  rest  and  residue  of  his  estate  and 
effects,  both  real  and  personal,  to  his  wife, 
her  heirs,  executors  and  administrators 
The  testator  died  on  the  13th  of  October 
1 856,  leaving  his  widow,  the  plaintiff  Fanny 
Charlotte  Hibon,  the  defendants  Elizabeth 
Emily  Augusta  Hibon,  William  Henry 
Hibon  and  three  other  children,  one  son 
and  two  daughters,  surviving,  some  of  whom 
were  still  under  age.  The  widow  and  James 
Boutledge  paid  the  funeral  and  testamentary 
expenses  and  some  of  the  debts,  and  thereby 
exhausted  the  whole  of  the  personal  estate 
and  the  residuary  real  estate ;  and  for  the 
purpose  of  paying  the  remaining  debts,  they 
borrowed  600/.  of  Pet^  Matthews,  at  4A  5«. 
per  pent.,  transferring  and  conveying  to  him 
by  way  of  security  certain  portions  of  the 
spepifically  devised  property.  The  residue 
of  the  debts  were  th^  paid.  The  widow  died 
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on  the  8th  of  March  1861,  and  by  her  will, 
dated  the  18th  of  January  1860,  she  gave 
the  whole  of  her  property,  real  and  personal, 
to  James  Routledge  and  Towhsend  Smith, 
on  trost  to  sell  and  convert  and  hold  the 
proceeds  (subject  to  the  payment  of  her 
debts,  funeral  and  testamentaiy  expenses) 
upon  trust  for  the  plaintiff  and  Elizabeth 
iknily  Augusta  Hibon,  with  a  contingent 
remainder  over  to  her  two  sons.  A  ques- 
ticm  arose  with  respect  to  the  gift  of  the 
house  in  Tumham  Green  Terrace,  whether 
a  strip  of  garden-ground  separated  from 
it  by  the  road  and  extending  the  whole 
length  of  the  terrace,  (only  No.  4  being  the 
property  of  the  testator,)  passed  under  the 
gift  of  the  house  and  premises  situate 
No.  4,  &c,,  it  appearing  that  the  testator 
had  acquired  the  piece  of  land  subsequently 
to  the  house,  that  both  were,  in  fact,  copy- 
hold holden  of  the  Prebendal  Manor  of 
Chiswick,  and  that  shortly  after  acquiring 
the  land,  which  was  in  1851,  the  testator 
ceased  to  occupy  the  house,  and  that  he 
had  since  let  both  house  and  land  together, 
and  that  they  had  been  always  held  by 
Ike  same  tenant  The  other  question  was, 
whether  the  income  as  well  as  the  carpus 
received  by  the  widow  under  the  first  devise 
and  bequest  was  applicable  in  discharge  of 
the  costs,  before  resorting  to  property  sped- 
ficdlj  devised  and  bequeathed!  llie  bill 
was  filed  for  the  determination  of  those 
question^  and  particularly  as  to  the  propor- 
tion in  which  the  plaintiff  and  the  other 
parties  beneficially  interested  under  the 
will  were  to  contribute  towards  the  repay- 
ment of  the  600^.  borrowed  by  the  widow. 
The  chief  derk  had  made  Ms  certificate, 
and  the  cause  now  came  on  for  further 
consideration. 

Mr.  GU(t$9e  and  Mr,  Surrage^  for  the 
plaintiff,  contended  that  the  piece  of  land 
held  with  the  house  in  Tumham  Green 
Terrace  passed  by  the  gift  of  the  house  and 
premises  as  -part  of  the  curtilage.  With  re- 
gard to  the  question  of  marshalling,  the  rule 
laid  down  in  Dady  v.  Hartridge  (I)  must 
be  adhered  to— 

Lethbridne  v.  Lethbridge^  31    Law  J. 
Rep.  (N.a)  Chanc.  737. 

Pearmam  v.  Twiss,    2  Giff.   130;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc.  802. 

(1)  1  Br.  4^  Sm.  286. 


Mr.  J.  W.  ChiUy,  for  William  Heniy 
Hibon,  aigued  that  the  piece  of  land  did 
not  pass  with  the  house,  the  words  ''  situate 
No.  4,"  being  the  description — 
Buck  V.  Nurton,  4  Bos.  <fe  P.  53. 
Evans  v.  Angell,  26  Beav.  202. 
The  widow  ought  not  to  have  raised  the 
600^.  she  was  liable  to  contribute,  before 
specific  devisees. 

Mr,  BaUjfy  for  the  representatives  of  the 
widow,  submitted  that  Dady  v.  Hartridge 
did  not  apply. 

Mr,  Lawson,  for  the  in&nt  children, 
argued  that  the  land  did  not  pass  with  the 
house — 

Irvin  V.  Ironmonger^  2  Russ.  &  M.  531. 
Doe  V.  Collins,  2  Term  Rep.  498. 
Mr,  OlassCf  in  reply. 

KiNBBBSLBY,  V.C. — ^Two  qucstious  are 
raised  in  this  case.  I  will  di^ose  of  that 
which  relates  to  the  gift  to  the  widow  and 
her  dealings  at  once.  If  any  portion  of 
the  real  and  personal  estate  is  not  sped 
fically  bequeathed  that  is  first  liable  to  the 
costs  of  the  suit,  assuming  that  debts  are 
paid.  The  reason  for  the  distinction  be- 
tween realty  and  personalty  formerly  made 
was  that  a  man  could  only  devise  what  he 
was  actually  seised  of  at  the  date  of  the 
devise;  but  the  Wills  Act  having  taken 
away  the  reason,  there  is  no  object  in  keep- 
ing up  the  distinction ;  and  a  residuary 
devise  of  realty  in  general  terms  is  general, 
and  not  spedfic.  Assuming  that  as  the 
right  prindple,  how  does  it  apply  here) 
It  is  clear  that  the  residuary  gift  to  the  wife 
at  the  end  of  the  wiU  is  firet  applicable  for 
costs  before  resorting  to  the  specific  devises. 
But  now  comes  Uiis  curious  question. 
There  is  at  the  outset  a  residuary  devise 
and  bequest  to  the  wife  for  life,  and  after 
payment  of  debts  a  gift  of  plate,  &c  to 
her,  and  then  a  gift  of  all  the  rest  and 
residue  of  the  real  and  personal  estate,  that 
is,  with  an  exception,  a  general  bequest  to 
her  of  the  income  of  ti^e  realty  and  per- 
sonalty, and  after  her  death  various  specific 
gifts^  the  income  of  the  wife  consisting 
partly  of  that  arising  from  property  falling 
under  the  ultimate  residuary  devise  and 
bequest ;  and  the  question  is,  whether  the 
income  as  well  as  the  corpus  received  by 
her  under  the  first  devise  and  bequest  is 
applicable  in  discharge  of  the  costs  before 
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resorting  to  the  property  specifically  devised 
and  bequeathed.  I  do  not  see. how  to 
escape  the  conclusion.  It  is  clear  that  pro- 
perty not  specifically  devised  is  applicable 
for  payment  of  costs  before  property  speci- 
fically devised, — ^first  c&rpuSj  and  if  that  is 
not  sufficient,  then  the  income, — ^and  this 
is  really  the  same  thing.  Therefore  in 
marshalling  the  assets  you  must  first  ex- 
haust the  corpus  and  the  income  taken  by 
the  wife,  and  if  that  is  insufficient  the  spe- 
cifically-given portions  must  be  resorted  to 
pro  rdtd,  and  the  interest  on  the  debts  must 
be  payable  out  of  income.  With  regard  to 
the  gift  of  the  house  at  Chiswick,  I  shall 
consider  the  authorities. 

KiNDBRSLEY,  V.C.  (March  5.) — I  have 
looked  into  the  authorities  bearing  on  this 
question,  and  have  found  no  case — as  it  was 
not  likely  I  should — exactly  in  point 
Leihbrtdge  v.  Lethhridge  so  far  bears  upon 
it  that  the  word  "premises"  also  occunred 
there,  but  not  in  the  sense  of  a  messuage. 
The  only  difficulty  here  is,  not  on  the  word 
"premises,"  but  on  the  words  "situate 
No.  4."  If  it  had  only  been  "situate  in 
Tumham  Green  Terrace"  there  would  have 
been  no  difficulty ;  but  there  \&  no  doubt 
that  this  piece  of  land  is  not  "situate 
No.  4,"  nor,  in  strictness,  does  it  form  any 
part  of  the  terrace :  but  I  cannot  help 
feeling  that  the  testator  clearly  intended  to 
pass  the  messuage  and  premises  including 
this  piece  of  huid,  mentioning  No.  4.  by 
an  inaccuracy  of  expression.  On  the 
whole,  I  think  that  he  has  sufficiently  ex- 
pressed his  intention  to  enable  the  Court 
to  arrive  at  the  conclusion  that  this  gift  to 
his  daughter  comprised  the  small  piece  of 
ground  in  front  of  the  house  No.  4. 


Wood,  V.C. 
March  19. 


FULLBR  V,  TAYLOB. 


Practice — Injunction — Interim  Order — 
Delay — Suppression  of  Facts. 

On  theim,  of  March  R  and  8.  obtained 
an  interim  order  restraining  T,  from  ob- 
structing their  ancient  lights  by  continuing  the 
erection  of  certain  buildings.  On  the  hearing 
of  the  motion  for  an  injunction^  it  appeared 
thai  the  parties  had  been  at  issue  as  to  their 


rights  since  the  27th  of  January : — Held, 
that  this  ought  to  have  been  stated  to  the  Court 
on  the  application  for  the  interim  order,  a$%d 
that  after  the  delay  which  had  occurred  such 
an  ex  parte  application  was  improper. 

This  was  a  motion  for  an  iiynnction 
to  restrain  the  defendant,  Thomas  Taylor, 
firom  obstructing  the  plaintiffii'  ancient 
lights. 

The  phdntiffis,  John  William  Fuller  and 
Thomas  Styring,  as  trustees  under  the  will 
of  Thomas  Fuller,  were  the  owners  of  the 
Duckit  Mill  at  Bradford. 

It  appeared  from  the  bill,  which  was  filed 
on  the  14th  of  March  1863,  that  the  defen- 
dant, Taylor,  had  purchased  certain  cottages 
and  premises  in  Nelson  Court,  at  Bradford, 
opposite  to  the  Duckit  Mill;  that  shortly 
after  the  defendant  had  purchased  the 
aforesaid  cottages  and  premises,  and  a  few 
months  before  the  date  of  filing  the  bill, 
he  pulled  down  and  removed  the  said  cot- 
tages, and  had  since  commenced  and  pro- 
ceeded with  certain  new  buildings  thereon; 
that  the  plaintiffs,  upon  hearing  of  such 
new  buildings  bcdng  conmienced,  caused 
their  solicitors,  Messrs.  Makinson  &  Son, 
to  write  to  the  defendant,  Taylor,  and  to  call 
his  attention  to  the  ancient  lights  enjoyed 
by  them  in  respect  of  their  said  null; 
but  that  they  did  not  discover  until  the 
commencement  of  the  present  month  of 
March  that  the  said  new  buildipgs  were 
intended  to  be  above  the  height  of  the 
said  cottages;  that  in  the  present  month  of 
March  the  tenants  of  the  plaintiflfe'  said 
mill  complained  to  the  plaintiffs  that  such 
new  buildings  had  been  already  carried  to 
a  height  exceeding  that  of  the  old  cottages, 
and  l^t  such  new  buildings  obstructed  and 
interfered  with  the  lights  of  the  plaintiffs' 
mill,  and  that  it  appeared  that  Uiey  were 
about  to  be  carried  to  a  still  further  heighL 

It  appeared  from  the  evidence  liiat,  on 
the  26th  of  January  1863,  Messrs.  Makin- 
son dc  Son  had  written  a  letter  to  the 
defendant,  complaining  of  the  deprivation 
of  light  caused  to  the  Duckit  Mill  by  the 
building  erected  or  in  course  of  erection  by 
the  defendant,  and  informing  him  that 
unless  the  objection  was  at  once  removed 
an  action  or  other  legal  or  equitable  pro- 
ceeding would  be  commenced  against  him. 
To  such  letter  the  defendant's   solicitors 
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replied,  on  the  27t]i  of  Jannaiy  1863,  "We 
think  you  must  be  acting  under  a  misappre- 
hension, as  Mr.  TayWs  buildings  are  on 
the  opposite  side  of  the  street  to  Duckit 
MilL  Mr.  Taylor  absolutely  denies  that  he 
is  infringing  in  any  way  on  the  rights  of 
your  clients ;  and  if  they  determine  to  pro- 
ceed, you  may  send  process  to  us."  And 
after  such  letter  the  buildings  were  con- 
tinued. 

The  plaintiffs,  on  the  16th  of  March 
1863,  obtained  an  interim  order,  restrain- 
ing the  defendant  from  proceeding  to  build 
any  building  on  the  land  belonging  to  him 
opposite  the  plaintiffs'  mill  of  a  greater 
height  than  the  cottages  pulled  down  by 

liini- 

On  the  19th  of  March  the  motion  for  an 
injunction  was  heard. 

Mr,  Bolt  and  Mr,  Beaumont,  for  the 
plaintiffs. 

Sir  U,  Cairns  and  Mr,  J,  Pearson,  for 
the  defendant,  opposed  the  motion. 

Wood,  Y.C. — It  is  really  time  something 
should  be  done  with  reference  to  interim 
orders  and  the  mode  in  which  they  are 
obtained.  It  is  quite  true  that  they  are  not 
exactly  like  ex  parte  injunctions,  which  put 
the  other  side  to  the  necessity  of  coming 
here  to  dissolve  them ;  and  in  many  respects 
there  is  a  convenience  in  the  present  course 
of  proceeding.  But,  on  the  other  hand,  it  is 
necessary  that  the  Court  should  be  informed 
of  every  fact,  whenever  an  interim  order  is 
asked  for.  This  rule  ought  not  perhi^  to  be 
carried  to  that  extreme  degree  of  nicety  to 
which  it  formerly  was  in  the  case  of  ex  parte 
injunctions,  when  the  very  smallest  scrap  of 
paper  that  was  omitted  was  held  almost  to 
disentitle  to  the  injunction.  But  when, 
as  in  the  present  case,  a  portion  of  the 
correepond^ce  is  not  disclosed  to  the 
Court,  and  the  effect  of  it  is  repre- 
sented in  such  a  manner  as  to  mislead 
the  Court,  I  think  the  Court  should  in 
8<»ne  way  mark  its  sense  of  the  course 
which  has  been  taken.  I  always  make  a  point 
of  inquiring — "When  did  you  first  know 
of  this  matter?*'  and  Mr.  Beaumont  very  pro- 
perly t<^d  me  that  the  plaintiff  knew  of  it 
as  early  as  the  26th  of  January,  and  he 
read  the  following  passage  from  the  plain- 
tiff's &£B[davit:  "The  solicitors  were  in- 
structed to  write  to  the  defendant  with 
Nsw  Siuis,  32.— ChjUTC. 


reference  to  such  erection  ot  proposed  erec- 
tion, and  they  did  as  I  am  informed  and 
believe,  write  to  him  a  letter  on  the  26th  of 
January  last,  and  received  in  reply  thereto 
a  letter  from  the  defendant's  solicitors  stating 
that  they,  Messrs.  Makinson  &  Son,  were 
acting  under  a  misapprehension,  and  deny- 
ing that  the  said  defendant  was  infringing 
in  any  way  on  our  rights  of  lighting  in  con- 
nexion witii  the  said  milL"  That  struck  me 
at  once,  and  I  remarked  to  Mr.  Beaumont, 
I  did  not  quite  understand  it.  His  answer 
was  that  it  certainly  was  of  an  ambiguous 
character.  It  turns  out  now  that  they  in- 
tended to  dispute  the  right  altogether;  but 
as  far  as  the  letter  was  disclosed,  there  was 
no  knowing  whether  it  did  not  mean  simply 
that  they  were  not  in  fsust  going  to  do  any 
thing  which  would  interfere  wiUi  the  mill 
Then  the  solicitors  of  the  defendant  write 
to  Messrs.  Makinson  <&  Son — "Mr.  Taylor, 
for  whom  we  act,  has  brought  us  your  letter 
of  yesterday.  We  think  you  must  be  acting 
under  a  misapprehension,  as  Mr.  Taylor's 
buildings  are  on  the  opposite  side  of  the 
street  to  Duckit  MilL  Mr.  Taylor  absolutely 
denies  that  he  is  infringing  in  any  way  on 
the  rights  of  your  clients;  and  if  they  deter- 
mine to  proceed,  you  may  send  process  to  us." 
That  last  passage  is  just  the  point  of  the 
whole  letter,  because  it  interprets  the  whole. 
I  quite  agree  that  the  defendant's  solicitors 
in  effect  say,  "  We  are  not  about  to  infringe 
any  of  your  rights" ;  and  that  might  mean, 
if  it  ended  ther^  "  We  are  not  putting  our 
ground  so  high  as  to  deny  you  have  any 
rights" ;  but  when  it  says,  "  We  are  ready 
to  accept  service,"  that  is  a  distinct  chal- 
lenge. They  were  at  arm's-length;  and  from 
that  moment  it  appears  to  me  that  the 
plaintiff  ought  not  to  have  applied  for  an 
ex  parte  order. 

Then  other  letters  are  written,  but  the 
application  for  the  interim  order  was  not 
made  here  until  the  16th  of  March ;  and  I 
think  at  that  time  the  plaintiffs  must  have 
been  aware  of  the  correspondence. 

The  main  point  is  with  regard  to  these 
letters  that  first  passed.  I  think  that  the 
Court  ought  to  have  known  that  the  par- 
ties had  been  de  facto  standing  at  arm's- 
length  since  the  27th  of  January,  and 
therefore  that  there  had  been  great  delay, 
which  might  be  of  considerable  importance 
at  the  hearing  of  the  cause,  and  certainly 
3C 
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was  of  great  importance  upon  the  first 
application  for  the  interim  order. 

Now,  on  the  facta  before  me,  the  defen- 
dant filed  his  affidavits  as  soon  as  he 
could;  there  has  been  no  delaj  on  his  part 
But,  of  course,  the  case  cannot  be  consi- 
dered ripe  for  hearing  so  as  to  determine 
the  question  of  undertaking  as  to  damages 
or  anything  of  that  kind  now.  After  all 
the  delay  which  took  place  between  January 
and  March,  I  shall  not  interfere  at  the  pre- 
sent moment ;  the  case  is  not  a  case  for  an 
interlocutory  injunction;  it  must  be  pro- 
secuted to  a  hearing.  Of  course  delay  will 
always  be  an  ingredient  in  the  dtse ;  but  if 
it  is  thought  proper  to  grant  an  injunction 
at  the  hearing,  I  have  no  doubt  the  Court 
has  ample  junsdiction  from  the  time  the  bill 
is  filed ;  and  therefore  it  will  not  interfere 
any  further  with  the  continuance  of  the 
bmlding  now.  I  think  that  I  sufficiently 
mark  my  sense  of  the  impropriety  of  the 
proceeding  by  ex  parte  application  after  the 
previous  correspondence  by  taking  care 
that  the  plaintiffs  shall  have  no  costs  on 
this  motion.  The  defendant's  costs  will 
depend  upon  the  merits  of  the  case, 
and  therefore  I  make  them  costs  in  the 
causa 

The  result  is  this,  that  I  make  no  order 
on  the  motion,  except  that  the  defendant's 
costs  shall  be  costs  in  the  cause ;  and  that 
the  question  as  to  the  plaintiffs'  undertak- 
ing shall  stand  to  the  hearing.  And  the 
interim  order  is  discharged 


ROMILLY,  M.R. ' 
Dec.  19; 
Jan.U. 


SABAZIN  V,  HAHSL. 


Demurrer — Pleading, 

In  a  bill  to  restrain  the  infringement  of 
a  design  for  ornamenting  lace,  register^ 
under  tke5  4S:6  Viet.  e.  100,  compliance  with 
the  act  i$  sufficiently  pleaded  by  alleging 
that  the  design  and  proprietorship  have  been 
duly  registered,  and  a  bill  containing  those 
allegations  is  not  open  to  a  demurrer  for 
not  alleging  in  detail  thai  the  plaintiff  has 
complied  with  the  various  requirements  of 
the  act.  And  if  a  defendant  insists  that  a 
plaintiff  has  lost  his  copyright  by  non-com- 
pliance in  respect  of  matters  subsequently  to 


registration,  he  fHust  raise  the  defence  hg 
plea  or  answer* 

This  was  a  demurrer. 

The  plaintiffs  were  Jules  Saraan,  Louis 
Sarazin  and  Auguste  Bonneville,  carrying 
on  business  as  merchants  and  dealers  in. 
lace,  at  Calais,  under  the  style  of ''  Sarazin 
fr^res  et  Bonneville,"  and  John  Gower  and 
John  Gower,  the  younger,  carrying  on 
business  as  commission-Agents  at  Bread 
Street,  in  the  city  of  London;  and  the 
defendant  was  Leopold  Hamel,  a  manu&o- 
turer  and  seller  of  lace,  carrying  on  busi- 
ness at  Nottingham. 

The  bill  prayed  that  the  defendant^  his 
agents,  &c,  might  be  restrained  from 
selling,  offering  or  exposing  for  sale  any 
lace  manufEictured  according  to  the  plain- 
tiff' registered  designs  or  any  of  them, 
without  the  plaintiffs'  leave  and  licence^ 
and  from  parting  with  the  possession  of 
any  such  lace,  except  to  the  plaintiffii,  and 
from  appl3dng  the  designs  so  registered,  or 
either  of  tiiem,  to  the  manufiftcture  of  lace, 
or  any  other  article  comprised  in  the  13th 
class  mentioned  in  the  5  dc  6  Vict  c.  100, 
during  twelve  months  from  the  12th  ci 
August  1862,  unless  with  the  consent  of 
the  plaintiffs;  that  the  defendant  might 
deliver  up  to  the  plaintiffs  his  stock  of  such 
lace,  and  pay  what,  upon  taking  accounts, 
it  shotdd  be  found  he  had  received  in  re^ 
spect  of  the  sale  of  such  lace.  The  biU  also 
asked  for  damages. 

The  bill  alleged  that  the  plaintifi^  having 
become  the  joint  proprietors  of  two  original 
designs  applicable  to  ornamenting  lace^ 
which  had  not  been  previously  published 
in  Great  Britain  or  Ireland,  or  dsewhore, 
caused  the  same  designs  and  the  plaintiffy 
proprietorship  thereof  respectively  to  be 
duly  registered  by  the  Registrar  of  Designsin 
accordance  with  the  provisions  of  the  5  A  6 
Vict.  c.  100 ;  and  that  the  said  designs  and 
the  plaintiffs'  proprietorship  thereof  were 
respectively  so  registered  under  the  ntun* 
bers  153,721  and  153,723  respectively  on 
the  12th  of  August  1862,  the  pluntiffii 
being  registered  as  proprietors  oy  their 
trading  styles  of  "  Sarazin  fir^res  et  Bonne- 
ville," and  "  John  Gower  <k  Son." 

The  bill  then  alleged  that,  such  designs 
and  the  plaintiffs'  proprietorship  having 
been  respectively  so  registered,  the  plain- 
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ti£&,  from  the  tiine  of  regiatration,  became 
entitled  to  the  sole  right  of  applying  the 
same  for  the  term  of  twelve  calendar  months 
from  the  date  of  such  registration  to 
articles  of  manufiu^ture  comprised  in  the 
13th  class  mentioned  in  the  Designs  Copy* 
right  Act,  vie.,  to  lace  and  any  other  article 
of  manufacture  or  substance  not  comprised 
in  either  of  the  twelve  other  classes  in  the 
said  act  mentioned. 

The  bill  then  alleged  that  the  defendant, 
without  the  leave  or  Ucence  of  the  plaintiffs, 
had,  either  by  himself  or  his  servants,  tScc., 
been  applying  the  designs  to  lace  manufac- 
tured either  by  himself  or  by  other  persons 
by  his  direction,  and  that  he  or  his  agents 
had  sold  or  disposed  of  great  quantities  of 
the  lace  which  had  been  so  manufactured. 

The  bill  then  chaiged  that  the  defendant 
copied  or  caused  the  designs  to  be  copied 
from  patterns  thereof  registered  under  the 
Bct,  or  from  patterns  of  lace  manufactured 
by  the  plaintiffs  or  by  their  order  or  for 
their  use,  well  knowing  that  the  designs 
had  been  roistered  under  the  act,  cnr,  at 
any  rate,  taking  no  trouble  to  ascertain  that 
£ict;  and  that  the  lace  so  made  had  been 
sold  in  large  quantities  to  foreign  buyers 
and  to  other  persons  trading  in  Great  Bri- 
tain and  Ireland,  and  that  he  still  had  large 
quantities  winch  he  proposed  to  sell ;  that 
he  had  received  laige  sums  of  money  for 
what  he  had  sold,  and  made  large  profits, 
and  that  the  plaintiffs,  by  his  acts,  had 
sustained  great  damage. 

The  defendant  demurred  to  the  bill  gene- 
lally  for  want  of  equity. 

Mr,  Selwjfn  and  Mr,  Fredvngy  in  support 
of  the  demurrer. — ^The  act  was  passed  for 
the  benefit  of  the  public,  among  whom 
foreigners  were  included ;  they  must,  how- 
ever, comply  with  the  requirements  of  the 
act  if  they  contemplated  participating  in 
its  advantages.  In  the  present  case  the 
terms  of  the  5<k6yict  c.  100.  8.4.  had  not 
be»i  com^ied  with  (1)  \  there  was  no  proof 

(1)  The  4th  sectioii  of  the  act  is  as  follows  : 
"  Proyided  Always  and  be  it  enacted,  that  no  per- 
son shall  be  entitled  to  the  benefit  of  this  act,  with 
regard  to  any  design  in  respect  of  the  apfdication 
thereof  to  ornamenting  any  artiele  of  manufiM^tnre 
or  any  such  substance,  onlew  such  design  have 
btfoiB  publicatioo  thereof  been  registered  accord- 
ing to  this  act»  and  unless  at  the  time  of  such 
registration  sudi  design  have  been  registered  in 
TCi^ect  to  the  application  theraof  to  some  or  one 


that  the  registration  was  made  before  the 
design  was  published  abroad.  The  name  of 
the  proprietor  was  also  not  stated,  and  the 
letters  '*  R^,"  with  a  number,  were  omitted. 
The  21  &  22  Vict.  c.  70.  a  4.  explained  what 
was  meant  in  the  previous  act ;  and  this 
was  further  explained  by  the  24  &  2b  Vict 
c  73,  which  declared  that  the  fonner  acts 
should  apply  to  every  such  design,  whether 
the  application  thereof  be  done  within  the 
United  Kingdom  or  elsewhere,  and  whether 
the  inventor  or  proprietor  of  such  design 
be  or  be  not  a  subject  of  Her  Mi^esty. 

MUfwrd  an  Pleadingy  164,  4th  edit. 

Heywood  v.  Pinter,  1  K  &  B.  439 ; 
s.  c.  22  Law  J.  Rep.  (k.b.)  Q.R  13a 
Mr,  BaggaUay  and  Sir,  Fooksy  for  the 
bill,  said  that  there  were  abundant  allega- 
tions on  the  bill,  shewing  the  plaintiffs' 
right  to  come  to  this  Court  The  design 
was  duly  registered,  and  after  this  it  could 
not  be  lost  if  Uie  letters  <<R^''  were  omitted 
upon  articles  of  foreign  manufacture.  The 
Patent  Acts  were  analogous,  but  in  those 
cases  no  all^^ation  was  necessary  that  every 
article  manufEictured  and  sold  had  the 
marks  mentioned  in  the  acts.  The  objection 
'should  have  been  taken  by  plea  or. answer, 
and  not  by  demurrer,  especially  as  the 
defendant  luid  ignored  the  registration  by 
using  the  designs. 

Frietas  v.  Doa  Santos^  1  You.  &  J.  674. 

De  laBrcmchardi^eY,  Elvery,  4  Exch. 
Rep.  380;  S.C  18  Law  J.  Rep.  (n.s.) 
Exch.  381. 

The  Master  of  the  Rolls.— The  ques- 
tion raised  by  the  demurrer  is,  whether  the 
bill  is  defective  for  not  alleging  that  the 
plaintiff  has  complied  with  all  die  provisions 
of  the  5  <k  6  Vict  c.  100,  or  for  not  alleging 
in  express  terms  that  he  affixed  the  letters 
"R*"  in  some  convenient  place  on  every 
uiicle  of  manufacture  in  question  whidi 
has  been  published  by  him.  The  principle 
upon  which  a  demurrer  lies  to  a  bill  may 

of  the  articles  of  manufSMsture  or  substances  com- 
prised in  the  above-mentioned  classes,  by  specify^ 
ing  the  number  of  the  class  in  respect  of  whidi 
such  registration  is  made,  and  unless  the  name  of 
such  person  shall  be  registered  according  to  this 
act  as  a  proprietor  of  such  design,  and  unless  after 
publication  of  such  design  every  such  article  of 
manu£scture,  or  such  substance  to  which  the  same 
shall  be  so  ^plied,  published  by  him,  hath  thereon, 
If  the  article  of  manu&ctoie  be  a  woven  fabzic  fo^ 
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for  the  purposes  of  this  question  be  stated 
thus.  If  a  plaintiff  proves  all  the  facts 
alleged  in  his  bill,  will  he  in  the  absence  of 
any  other  evidence  be  entitled  to  a  decree 
at  the  hearing?  If  the  question  must  be 
answered  in  the  affirmative,  the  demurrer 
must  be  overruled  Here  the  plaintiff  first 
alleges  that  he  has  duly  registered  his  design. 
At  the  hearing  he  must  prove  this.  The  proof 
is  by  the  production  of  the  certificate  of  the 
registrar,  the  only  proof  This  is  provided  for 
by  section  16,  and  the  same  clause  enacts — 
"that  such  certificate  made  on  every  such 
original  design,  or  on  such  copy  thereof,  and 
purporting  to  be  signed  by  the  registrar  or 
deputy  registrar,  and  purporting  to  have 
the  seal  of  office  of  such  registrar  affii^ed 
thereto,  shall,  in  the  absence  of  evidence 
to  the  contrary,  be  sufficient  proof,  as  fol- 
lows :  of  the  design,  and  of  the  name  of  the 
proprietor  therein  mentioned,  having  been 
duly  registered;  and  of  the  commencement 
of  the  period  of  registry;  and  of  the  person 
named  therein  as  proprietor  being  the  pro- 
prietor ;  and  of  the  originality  of  the  design ; 
and  of  the  provisions  of  this  act,  and  of  any 
rule  under  which  the  certificate  appears 
to  be  made,  having  been  complied  with." 
Therefore,  the  production  at  the  hearing  of 
this  cause  assuming  the  defendant  to  acbnit 
nothing,  and  to  require  the  plaintiff  to  prove 
everything,  he  will  by  the  production  of 
this  certificate  establ^h  the  ^ve  proposi- 
tions enumerated  in  this  section,  and  will 
throw  on  the  defendant  the  burthen  of  dis- 
proving them,  or  such  one  or  more  of  them 
as  he  shall  contest  It  follows,  therefore, 
upon  this,  that  upon  the  plaintiff's  proving 
what  he  has  alleged  in  his  bill,  he  will  at 
the  hearing  be  entitled  to  a  decree  upon  the 
principle  stated,  and  this  demurrer  must  be 
overruled.  I  am  confirmed  in  this  by  the 
circumstance  that  the  form  of  information 
which  is  given  by  the  act  in  section  8.  con- 
tains merely  the  allegation  that  the  inform- 
ant is  the  proprietor  of  a  new  and  original 
design  and  nothing  more,  which  proprietor- 
ship can  only  be  proved  by  the  production 
of  the  certificate,  which  production  will 


also  establish  the  fact  of  the  registration, 
and  also  the  compliance  by  the  informant 
with  the  other  provisions  of  the  act  The 
analogy  also  to  the  cases  of  patents  assists 
this  view  of  the  case,  in  whidi  I  am  not 
aware  that  this  Court  does  require  the 
plaintiff  to  allege  in  his  bill  or  to  prove 
at  the  hearing,  unless  put  in  issue  by 
the  defendant,  that  he  the  plaintiff  has 
paid  the  instalments  necessary  for  the  pur- 
pose of  keeping  his  patent  alive.  If  the 
defendant,  in  the  case  of  a  patent,  insists 
that  the  patent  is  lost  by  reason  of  this 
neglect,  or  if  in  the  present  case  the  d^en- 
dant  insists  that  the  plaintiff  has  lost  the 
monopoly  by  reason  of  non-compliance  with 
the  provisions  of  it  as  to  matters  to  be 
performed  subsequently  to  registration,  he 
must  raise  this  question  either  by  answer 
or  by  plea,  in  which  case  the  plaintiff  will 
simply  produce  his  certificate  of  registra- 
tion, and  thereupon  the  burthen  of  proof 
that  the  plaintiff  has  not  complied  with  such 
provisions  of  the  statute  will  fall  upon  the 
defendant,  liable  to  be  rebutted  by  fresh 
evidence  to  be  produced.  As  it  is,  the  de- 
murrer must  be  overruled  with  costs. 


BOMILLY,  M.R 

Jan.  15. 


SARAZm  V,  HAMEL. 


Copyright  of  Designa — 6  <i&6  Vict,  c.  100, 
24  d:  25  Vict.  c.  73,— Foreign  Sales— Regis- 
tration  Marks — Limited  Monopoly. 

The  proprietor  of  a  design  duly  registered 
under  the  acts  for  the  copyright  ofdesigns^ 
wheitier  he  he  a  British  subject  or  aforeignery 
forfeits  the  benefit  of  the  acts  unless  the 
proper  registration  marks  are  attached  to 
all  articles  and  substances  to  which  the 
design  is  applied^  whether  the  same  are  sold 
abroad  or  in  the  British  dominions. 

The  plaintiffs  asked  for  an  injunction  to 
restrain  the  defendant  from  copying  designs 
for  ornamenting  lace,  of  which  t£ey  were 
the  proprietors.    They  proved  that  ^e  de- 


printiog,  at  one  end  thereof,  or,  if  of  any  other  kind 
or  such  snbetance  as  aforesaid,  at  the  end  or  edge 
thereof,  or  other  convenient  place  thereon,  the 
letters  *  B<1**  together  with  such  namber  or  letter, 
or  number  ana  letter,  and  in  such  form  as  shall 
correspond  with  the  date  of  the  registration  of  SQch 


design  acoordinff  to  the  registry  of  designs  in  that 
behidf ;  and  sncn  mavks  may  be  put  on  any  snc^ 
article  of  manu&ctore  or  such  substance  either  bj 
making  the  same  in  or  on  the  material  itself  of 
which  such  article  or  such  substance  shall  ccmsist^  or 
by  attaching  thereto  a  label oontaimngsodt  maria." 
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lendant's  patterns  were  exactly  the  same, 
thread  for  Uiread,  and  different  only  in  the 
materudfl,  which  were  very  inferior. 

It  was  proved  that  the  plaintiffs  were 
&e  registered  owners  of  the  design. 

On  behalf  of  the  defendant^  it  was  in 
evidence  that  the  same  pattern  was  pur- 
chased by  him  in  Paris  from  a  piece  on 
which  there  was  no  registered  mark.  It 
was  also  proved  that  the  plaintifTs  sold 
three  pieces  of  the  lace  in  France  without 
any  i^glish  registered  mark  upon  them^ 
and  the  plainti^  admitted  that  it  was  not 
the  custom  of  the  trade  so  to  mark  them; 
and  they  submitted  that  the  terms  of  the 
English  acts  did  not  require  them  to  mark 
goods  made  and  sold  abroad  with  English 
marks.  It  was  further  proved  that  Messrs. 
Sarazin  sent  small  patterns  to  intending 
purchasers  without  any  mark  being  affixed 
to  them ;  and  they  submitted  that  it  was 
not  the  custom  of  the  trade  to  mark  pat- 
terns which  were  only  int^ded  to  precede 
an  order  for  goods  which  would  be  marked. 
It  was  also  in  evidence,  that  Messrs.  Sarazin 
had  sold  lace  to  Messrs.  Copestakes  with 
the  registered  mark,  but  without  the  regis- 
tered number. 

Mr,  BaggaUay  and  Mr,  Fookt^  for  the 
plaintifis,  said  that  they  had  been  most 
anxious  to  comply  with  the  requirements 
of  the  5  <fe  6  Vict  c.  100.  and  the  other 
laws  relating  to  registration,  and  that  they 
had  supposed  it  had  been  duly  attended 
to  by  their  agents  ;  they  had  therefore  duly 
registered  the  design.  It  could  not  however 
be  denied  but  that,  in  following  the  custom 
of  the  trade,  they  had  issued  patterns  with- 
out marks,  and  they  had  sold  goods  abroad 
without  marks.  It  was  however  insisted 
that  this  could  not  affect  their  rights  in 
England,  as  many  of  the  objections  ndsed 
were  not  within  the  acts  of  parliament; 
and  they  submitted  that  the  plaintiffs  were 
entitled  to  the  injunction  asked  for. 

Mr.  Selwyn  and  Mr.  Freeling  said,  that 
a  publication  of  the  designs  abroad  without 
the  marks  giving  protection  to  the  goods  in 
England,  was  a  publication  for  the  benefit 
of  mankind  at  large  of  which  any  person 
mi^  avail  himself.  As  therefore  the  plain- 
tiff had  sent  out  patterns  and  goods,  not 
only  in  France,  but  also  in  England,  with- 
out the  marks  required  by  the  bk^  Vict 
c,  100,  and  without  the  number  attached. 


they  had  no  right  to  the  ii^unction  which 
they  now  sou^t  to  obtain;  because  the 
design  had  been  previously  published  both 
abroad  and  in  England,  without  the  goods 
being  properly  marked,  and  because  the 
plaintiffs,  as  profMietors,  had  not  brought 
themselves  within  the  provisions  of  the 
acts — Heywood  v.  PotUr  (1). 

The  Master  of  thb  Bolls.  —  The 
question  is  whether  the  plaintiflb,  who  as 
manu&cturers  are,  as  they  admit^  in  the 
habit  of  selling  large  or  any  quantities  of 
lace  abroad  without  anything  to  indicate 
that  it  has  been  registered  in  England, 
without  the  letters  '^R*'"  and  the  figures 
upon  it,  are  entitled  to  preserve  the  mono- 
poly given  to  them  by  the  5  k  6  Vict 
a  100.  From  the  evidence  of  the  defen- 
dant, it  would  seem  that  hb  bought  these 
patterns  subsequent  to  the  time  when  the 
motion  for  an  injunction  was  first  before 
the  Court  The  plaintiffs  themsdves  also 
admit  that  they  have  sold  and  that  they 
have  been  in  the  habit  of  selling,  and  that 
it  is  the  common  practice  of  manufetcturers 
to  sell,  large  quantities  of  this  lace  abroad 
without  anything  to  indicate  that  the  act 
of  parliament  has  been  complied  with. 

It  would  be  a  most  singular  anomaly  if 
the  act  does  not  apply  to  whatever  Uiey 
sell  wherever  it  is  sold.  The  plaintiffs  are 
manufeu^turers  in  Calais;  if  they  sell  a 
large  quantity  of  these  goods  in  Calais  to 
A.  B,  an  Englishman,  for  import  to  this 
country,  it  is  contended  that  they  need  not 
have  any  nuurk  upon  them  to  shew  that 
they  are  registered,  but  if  they  sell  the 
same  goods  to  the  same  man  in  Dover  thai 
that  they  must  shew  that  they  are  regis- 
tered ;  and  yet  the  only  difference  is  that 
one  man  transports  it  across  the  Channel 
instead  of  the  other. 

The  object  of  the  act  obviously  is,  that 
the  public  should  be  warned  against  pirat- 
ing any  designs  which  are  registered,  that 
they  should  not  by  that  means  get  into  a 
lawsuit  by  reason  of  their  imitating  any 
designs  which  are  previously  registered. 
It  is  unnecessary  to  go  into  any  question 
about  the  degree  or  amount  Whatever  the 
original  manufacturer  who  has  got  a  regis- 
tered design  sells,  a  separate  piece  it  may 

(1)  1  E.  ft  B.  439;  8.c.  22  Law  J.  Bep.  (k.s.) 
Q.B188. 
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be,  lie  most  give  notice  upon  that  piece 
that  it  IB  registered.  No  doubt  the  person 
to  whom  he  sells  the  article  may  take  off 
the  mark  and  sell  it  again  ;  but  that  will 
not  affect  the  person  who  originally  sold  it^ 
as  there  is  no  privity  between  them,  unless 
they  should  happen  to  be  the  agents  for 
the  purpose  of  sale.  The  only  question  is, 
whether  the  act  of  parliament  does  direct 
that  the  notice  to  be  afiKxed,  the  letters 
*^  B,^"  should  be  limited  to  sales  made  in 
this  country,  and  not  apply  to  sales  not 
made  in  i^igland,  but  made  elsewhere. 
(His  Honour  here  read  the  Srd  section  of 
the  5  4fe  evict,  c  100.  and  the  24 &  25  Vict 
c  73).  The  latter  act  extends  the  former  to 
everybody ;  it  applies  to  a  design  made  any- 
where, and  it  applies  to  foreigners  as  well 
as  to  English  subjects.  It  is  not  in  the 
slightest  degred  compulsory.  It  is  merely 
a  beneficial  act  If  you  want  to  have  the 
benefit  of  the  act  any  fordgner  or  English- 
man can  have  the  benefit  of  the  act  in 
respect  to  any  manu&cture  or  any  design 
made  at  any  place  whatever  if  they  comply 
with  the  provisions  of  the  act.  But  whii 
are  you  to  do  ?  (EQs  Honour  here  read  seo^ 
tion  4.  of  the  5^6  Vict  dOO.)  Here  is  an 
act  of  parliament  of  which  every  foreigner 
and  Englishman  may  have  the  benefit.  But 
he  is  to  lose  the  benefit  of  the  act  unless  after 
the  publication  of  such  design  every  article 
to  which  it  has  been  applied,  published  by 
him,  hath  upon  it  the  letters  '^R^"  and 
the  number.  Has  this  been  done?  The 
plaintiff  says,  *'  No ;  I  am  a  foreigner,  and 
though  I  seek  to  have  the  benefit  of  this 
act  it  .does  not  apply  to  articles  published 
by  me  abroad."  Wby  not!  What  limita- 
tion is  there  in  the  act,  shewing  that  the 
words,  ''Every  such  article  manufactured 
by  him"  mean  every  such  article  manu- 
factured and  published  by  him  within 
the  United  Kingdom)  What  power  has 
the  Court  to  introduce  such  words  into 
a  general  act  of  parliament  rdating  to 
all  for^gners  as  well  as  to  all  persons  in 
this  country)  The  proviso  limiting  and 
making  the  condition,  the  performance  of 
which  is  necessary  for  obtaining  or  preserv- 
ing the  benefit  of  the  act,  is  just  as  general 
as  the  benefit  given  by  the  act  and  just  as 
extensiva  It  extends  to  everyone ;  but  if 
he  is  to  have  it  he  must  put  upon  each 
article  "B,^"  and  the  number;  if  lie  does 


not,  he  loses  the  benefit  of  the  act  whenever 
and  wherever  he  chooses  to  do  it ;  and  when 
he  sells  goods  the  circumstance  whether  he 
sells  at  Calais  or  at  Dover  can  make  no 
difference.  The  ^irit  and  meaning  of  the 
act,  and  the  plain  words  used,  apply  every- 
where wherever  he  sells  the  goods.  As, 
therefore,  the  plaintiffs  have  not  complied 
with  the  requirements  of  the  act,  they  are 
not  entitled  to  the  benefits  given  by  it 
The  motion,  therefore,  must  be  refdsed, 
with  costs. 

The  plaintiffs  intimated  their  intention 
of  not  appealing,  and  by  consent  the  bill 
was  disnussed,  with  costs,  as  if  it  had  been 
heard  upon  a  motion  for  a  decree. 


V.C.  ^ 
13.  ( 
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THE       OKSAT 

BAILWAT  OOMPAKT  «. 
THE  MBTAOPOLITAN 
BAILWAT  OOMPAKY. 


Wood,  V.C 
March 
LOBDS  JusnoBs. 
May  23, 

Railway  Company — Trmteefor — Appli^ 
cation  of  Fund* — Parliamentary  Potoers — - 
Ultra  Vires — Demurrer. 

The  G.  W.  Railway  Company  ^oere  em- 
powered  to  take  shares  in  the  M,  Railway 
Company^  and  accordingly  took  shares  to 
the  full  extent  of  their  powers^  in  the  names 
of  trusteeSy  who  were  registered  as  the  holders 
of  such  shares.  Afterwards  the  M.  Railway 
Company  were  authorized  to  extend  their ' 
railway y  and  to  create  new  shares;  and  they 
resolved  at  a  general  meeting  to  allot  the 
new  Stares  rateably  amcngst  the  proprietors 
of  the  original  shares.  The  G,  W.  Railway 
Company  claimed  to  he  entitled  to  a  propor^ 
tion  of  these  shares^  and  filed  a  hUl  to  enforce 
their  clainiy  the  trustees  being  joined  as  eo~ 
plaintiffs  : — ^Held,  by  one  of  the  Vice  Chan- 
cellorSy  on  demurrer,  thai  it  was  ultra 
vires  for  the  G.  W.  Railway  Company  to 
take  any  of  the  new  shares.  That  the  M. 
Railway  Company  could  not  be  compelled 
to  allot  shares  either  to  the  G.  W.  Railway 
Company  or  to  their  trusteeSy  tu  payment 
by  the  G.  W.  Railway  Company  of  calls  on 
such  shares  would  involve  a  breach  of  trust ; 
and  that  the  bill  being  framed  so  as  to 
assert  a  claim  on  the  part  of  the  G,  W. 
Railway  Company  alone,  any  poseible  title 
in  their  co-plaintiffs,  the  trustees,  to  ham 
the  shares  allotted  to  themselves  individually^ 
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eould  not  he  retted  upon  for  the  purpoH  of 
iuitamdng  the  bill, 

AUo^  that  where  a  publie  company  %$ 
engag%9ig  in  a  trcmsaction  ixhich  is  ultra 
vires,  the  Courts  in  adfjudieating  upon  that 
transoMony  can  only  deal  with  the  law  as  it 
espists,  and  will  not  take  into  considercUion 
Vie  possMlity  of  further  powers  being  ob- 
tained by  the  company. 

On  appeal,  the  Lords  Justices  considered 
that  the  points  involved  were  of  too  great 
difficulty  to  be  decided  conveniently  upon 
demurrer  ;  and  they  overruled  the  demurrer^ 
making  the  costs  on  both  sides  costs  in  the 
cause. 

The  bill  in  this  snit  was  filed,  by  the 
Great  WeetOTii  Railway  Company  and  cer- 
tain p^vons,  the  nominees  and  trustees  for 
the  Great  Western  Railway  Company,  as 
phuntiffit;  against  the  Metropolitan  Railway 
Company  and  John  Hinclunan,  the  secre- 
tary of  the  last-mentioned  company;  and 
sU^ed,  that  by  the  Metropolitan  Railway 
Act,  1854,  by  which  the  North  Metropo- 
litan Railway  Act,  1853,  was  repealed,  it 
was  enacted  that  the  company  thereby  in- 
eoiporated  should,  for  the  purposes  of  the 
now  stating  act,  remain  as  ^m  the  passing 
of  the  said  act  of  1853,  and  continue  incor- 
porated by  the  name  of  the  Metropolitan 
Railway  Company ;  that  the  capital  of  the 
new  company  should  consist  of  the  original 
ca{Ntal  of  300,0001.,  authorized  to  be  nosed 
by  the  said  thereby  repealed  act,  and  an 
additional  capital  of  700,000^ ;  that  the 
Great  Western  Railway  Company  might 
snbaciibe  towards  and  become  shareholders 
in  the  said  undertaking  to  any  extent  not 
exceeding  175,000/1,  and  might  pay  the 
asid  sum  of  175,000^,  or  any  part  thereof 
by  and  out  of  any  monies  which  they  had 
raised,  or  were  then  authorized  to  raise  by 
shares  or  mortgage  under  the  provisions  of 
any  act  or  acts,  and  not  required  for  the 
purposes  for  which  such  monies  were  autho- 
rized to  be  ndsed ;  and  that  it  should  be 
lawful  for  the  Great  Western  Railway  Com- 
puiy  to  raise,  by  creating  new  shares  or 
by  mortgage,  in  addition  to  any  sums  they 
were  auUiorized  to  raise  by  any  act  or  acts 
other  than  the  now  stating  act,  any  sum 
not  exceeding  175,000/.,  and  apply  such 
money  to  the  purposes  of  the  said  under- 
taking, and  in  carrying  the  purposes  of  the 


now  stating  act  into  execution;  and  by 
section  192.  the  directors  of  the  Great 
Western  Railway  Company  were  empowered 
when  and  so  soon  as  the  Great  Western 
Railway  Company  should  have  subscribed 
to  and  become  shareholders  in  the  said 
undertaking  to  the  extent  of  175,000^,  and 
from  time  to  time,  so  long  as  the  Great 
Western  Railway  Company  should  continue 
to  hold  shares  in  the  undertaking  to  that 
amount^  to  appoint  from  amongst  their 
own  body  so  many  persons  as  directors  of 
the  Metropolitan  Railway  Company  as 
should  be  equal  in  number  to  one-third  of 
the  whole  number  of  directors  of  that  com- 
pany inclusive  of  the  directors  appointed 
by  ihe  Great  Western  Railway  Company. 

In  paragraph  5.  it  was  stated  ^at,  in 
pursuance  of  the  powers  given  to  them  by 
the  said  last-mentioned  act,  the  Great 
Western  Railway  Company,  out  of  their 
own  monies,  duly  paid  up  the  said  sum  of 
175,000/.,  and  became  entitled  to  17,500 
shares  in  the  Metropolitan  Railway  Com* 
pany,  and  the  proprietors  thereof  That 
the  said  17,500  shares  were  registered,  and 
had  ever  since  been  and  were  still  standing 
in  the  roister  of  the  Metropolitan  Railway 
Company,  in  the  names  of  certain  persons 
who  were  the  nominees  of  and  the  trustees 
for  the  Great  Western  Railway  Company ; 
but  that  it  was  well  known  to  the  Metro- 
politan Railway  Company  that  the  Great 
Western  Railway  Company  were  entitled 
to  the  said  shares,  and  were  the  proprietors 
thereof;  luid  that  the  persons  whose  namea 
appeared  in  the  register  were  the  nominees 
of  and  the  trustees  for  the  Great  Western 
Railway  Company ;  and  that  the  Metropo- 
litan Railway  Company  always  acknow- 
ledged and  dealt  with  the  Great  Western 
Railway  Company  as  the  real  owners  of  the 
said  shares,  and  as  having  the  control 
thereof ;  and  that  the  notices  of  calls  upon 
the  said  shares  were  aU  addressed  to  and 
paid  by  the  Great  Western  Railway  Com- 
pany, and  that  the  receipts  for  their  monies 
were  always  expressed  as  having  been  re- 
ceived from  the  Great  Western  Railway 
Company. 

The  bill  further  stated  that  by  the 
Metropolitan  Railway  (Finsbuiy  Circus  Ex- 
tension) Act,  1861,  ike  Metropolitan  Rail- 
way Company  were  authorized  to  raise  fop 
the  purposes,  of  that  act^  by  the  creation  of 
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^0,000  new  shares  of  lOZ.  each,  a  capital 
of  500,000;.  That  by  the  Metropolitan 
Railway  Act,  1862,  it  is  enacted,  that  upon 
the  issue  of  the  Metropolitan  Extension 
shares  for  raising  the  sum  of  500,000^, 
authorized  to  be  raised  by  the  Extension 
Act  of  1861,  the  company  may  attach  such 
conditions  as  they  think  expedient  with 
reference  to  the  limitation  of  the  dividend 
upon  those  shares,  and  the  application  of 
the  profits  arising  from  the  railway,  autho- 
rized to  be  made  by  that  act;  and  with 
reference  to  the  time  when  the  original 
and  extension  capital  shall  become  amal- 
gamated, and  such  conditions  shall  be 
expressed  in  the  resolutions  of  the  com- 
pany creating  such  shares.  That  at  the 
half-yearly  general  meeting  of  the  Metro- 
politan Railway  Company,  held  on  the 
11th  of  February  1863,  a  resolution  was 
passed  '*  That  for  the  purposes  of  the 
Metropolitan  Railway  (Finsbury  Circus  Ex- 
tension) Act^  1861,  and  imder  the  powers 
of  that  act^  and  of  the  Metropolitan  Rail- 
way Act,  1862,  the  sum  of  500,000/.  be 
raised  by  the  creation  of  50,000  Metro- 
politan Extension  shares,  of  10^  each,  sub- 
ject to  the  terms  and  conditions  therein 
stated.  That  the  registered  proprietors  of 
ordinary  shares  in  the  company,  on  the  14th 
day  of  February  instant,  shall  rateably  and 
in  the  proportion  of  their  registered  hold- 
ings on  that  day  of  ordinary  shares,  or 
as  near  thereto  as  may  be  conveniently 
practicable,  have  the  option  to  be  exercised 
in  such  manner  as  the  directors  may  pre- 
scribe, of  subscribing  on  or  before  the  23rd 
day  of  February  instant,  for  such  new 
shares  at  par.  That  any  shares  not  taken 
under  the  last  resolution,  shall,  and  rate- 
ably  according  to  their  respective  holdings 
on  that  day,  be  apportioned,  at  par,  amongst 
such  of  the  registered  proprietors  of  prefer- 
ence shares  as  shall  make  application  in 
writing  to  the  secretary  on  or  before  the 
23rd  day  of  Februaiy  instant,  for  an  allot- 
ment of  the  same.  That  any  shares  not 
disposed  of  under  the  last  resolution  may 
be  sold  or  disposed  of  at  such  prices,  in 
such  manner  and  upon  such  terms  as  the 
directors  may  consider  expedient."  That 
the  Great  Western  Railway  Company  claimed 
to  have  their  proportion  of  the  said  new 
shares  in  right  of  their  said  17,500  shares, 
and  on  the  19th  of  February  1863  sent 


to  the  directors  of  the  Metropolitan  Rail- 
way Company  a  formal  application  for 
their  proportion  of  the  said  new  shares. 
That  the  Metropolitan  Railway  Company 
deny  the  right  of  the  Great  Western  Bail- 
way  Company  to  have,  either  by  themselves 
or  by  their  said  nominees  and  trustees,  any 
of  the  said  new  shares. 

The  bill  prayed  that  the  Metropolitan 
Railway  Company  might  be  compelled  to 
allot  and  give  to  the  Great  Western  Railway 
Company,  or  their  nominees  or  trustees,  at 
par,  their  rateable  proportion  of  the  said 
new  or  extension  shares.  And  that  the  Me- 
tropolitan Railway  Company,  their  officers^ 
servants  and  agents,  might  be  restrained  by 
injunction  from  making  any  allotment  or 
oUier  disposition  of  the  said  new  or  exten- 
sion shares  to  any  person  whatever  until 
they  should  have  allotted  to  Uie  Great 
Western  Railway  Company,  or  their  no- 
minees or  trustees,  their  rateable  proportion 
of  the  same  shares  pursuant  to  the  aforesaid 
resolution. 

A  general  demurrer  to  this  bill  was  filed 
by  the  defendants. 

The  Solicitor  GcMraly  Mr,  CHffard  and 
Mr,  J,  W.  BcvUly  in  support  of  the  demuiiw, 
contended  that  the  ri^ts  and  powers  of  the 
Great  Western  Railway  Company  depended 
entirely  upon  various  acts  of  parliament; 
and  as  those  acts  gave  the  Great  Western 
Company  no  power  to  subscribe  for  or  take 
these  shares  Uie  demurrer  must  be  allowed. 
That  by  the  5  <k  6  Will  4.  c.  cviL,  by  which 
act  the  Great  Western  Railway  Company 
was  incorporated,  and  by  the  Companies 
Clauses  Consolidation  Act^  8  d^  9  Vict  c  1 6. 
(section  ^5)^  it  was  provided  that  all  the 
money  raised  by  the  company,  whether  by 
subscriptions  of  the  shareholders,  or  by  loan 
or  otherwise,  should  be  applied,  firsUy,  in 
paying  the  costs  and  expenses  incurred  in 
obtaining  the  special  act  and  all  expenses 
incident  thereto;  and,  secondly,  in  canying 
the  purposes  of  the  company  into  execu- 
tion. The  Great  Western  Railway  Company, 
therefore,  had  no  power  to  expend  their 
money  on  these  shares,  and  if  they  did  so 
spend  it  it  would  be  a  breach  of  trust  which 
could  not  be  upheld  in  a  Court  of  equity 
'. — Salomons  v.  Laing  (1).  And  the  mUs- 
position  of  trustees  would  make  no  differ- 

(1)  12  Beav.  889,  877;  ■.  c.  19 Law  J.  Rep.<v.a) 
Cbano.  225,  291. 
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enoe  wbere  the  fiabstance  of  the  transac- 
tion was  known  and  understood — 

The  Oreat  Western  Railway  Company 

y.  Ewkcna,  5  De  Qez  <fe  Sm.  290. 
Lawei^s  case,  1  De  Gex,  M.  <fe  G.  421 ; 

8.  c.  20  Law  J.  Rep.  (n.&)  Chanc.  295; 

21  Law  J.  Rep.  (n.&)  Chanc.  68a 
Sir  H,  Cadms  and  Mr.  O,  L.  RusseU,  in 
sopport  of  the  bill,  submitted  that  no  quea- 
tton  was  raised  between  the  Great  Western 
Company  and  their  nominees,  or  between 
the  Great  Western  Company  and  their 
shareholders.  The  legal  title  of  the  trus- 
tees was  complete;  the  Metropolitan  Com- 
pany had  no  right  to  inquire  into  the  trusts. 
The  trustees  were  the  registered  proprie- 
tors of  the  original  shares,  and  if  they 
diose  to  pay  for  them  it  was  competent  to 
the  Great  Western  Company  to  ratify  what 
was  done.  The  purchase  of  these  shares 
by  the  Great  Western  Railway  Company 
did  not  necessarily  involve  a  breach  of 
trust,  as  they  might  obtain  an  act  of  par- 
liament authorizing  such  an  expenditure 
of  their  funds,  or  they  might  raise  the 
requisite  amount  by  the  sale  of  the  17,500 
shares;  that  there  was  no  question  before 
the  Court  as  to  the  application  of  the  funds 
of  the  Great  Western  Railway  Company. 
Hie  only  questions  were,  first,  whether  the 
trustees  had  any  option  to  take  these  fur- 
ther shares?  and,  secondly,,  whether  that 
opticm  had  been  exercised?  both  of  which 
questions  must  be  answered  in  the  affir- 
mative. 

Wood,  V.C,  without  calling  for  a  reply. 
— I  think  the  case  is  too  plain  for  any  pos- 
sible doubt  on  the  bill  as  it  stands.  The 
only  conceivable  way  in  which  it  can  be 
aigued  is  to  aigue  upon  an  imaginary 
bill,  the  exact  contrary  of  that  I  have  before 
me.  Sir  Hugh  Cairns  contended  that  this 
Hll  most  be  taken  as  if  the  Great  Western 
Baiiway  Company  were  applying  as  agents 
of  the  registered  shareholders.  The  bill 
from  the  beginning  to  the  end  shews  that 
the  registered  shareholders  are  the  mere 
agents  or  nominees  of  the  Great  Western 
Railway  Company.  It  is  not  a  question  of 
words,  it  is  a  question  of  fact ;  and  I  cannot 
«iter  into  the  moral  question  as  to  whether 
there  is  propriety  or  impropriety  in  resisting 
a  demand  of  thu  nature.  I  must  take  the 
bill  as  it  is,  and  examine  the  nature  of  the 
Maw  SBau8,82.— CiiAiio. 


case  that  is  raised  by  it  You  have  a  case 
which  has  not  been  met  by  a  single  argu- 
ment on  the  other  side  if  this  is  the  bill  of 
the  Great  Western  Railway  Company  seek- 
ing to  take  more  shares  in  this  new  and 
extended  speculation :  in  fftct  it  is  not  dis- 
puted that  the  Great  Western  Railway 
Company  have  no  power  to  take  a  single 
share  more  in  this  new  undertaking;  they 
have  expended  the  whole  of  the  175,000/., 
and  are  not  entitled  to  spend  a  sixpence  of 
their  money  in  shares  in  the  new  company; 
and  this  bill  on  the  part  of  the  Great  Western 
Railway  Company  asking  this  Court  to 
force  another  company  to  assist  them  in  a 
breach  of  trust  cannot  be  sanctioned  by  the 
Court  K  it  is  asked  what  right  have  the 
Metropolitan  Railway  Company  to  enter 
into  this  question,  the  answer  is  afforded 
by  the  case  of  Salomons  v.  Laing,  The 
Metropolitan  Railway  Company  in  the  first 
place  could  not  be  compelled  by  this  Court 
to  assist  in  a  breach  of  trust;  and  in  the 
next  place  if  the  shares  were  taken  and 
should  ffdl  to  a  discount  (of  course  notMng 
could  turn  upon  the  circumstance  of  their 
being  at  a  premium  at  the  present  moment) 
and  a  call  should  be  requisite,  it  is  quite 
clear  that  the  Metropolitan  Railway  Com- 
pany could  not  enforce  the  payment  of  a 
single  call  by  the  Great  Western  Railway 
Company:  and  therefore  if  the  bill  were 
taken  as  a  simple  bill  between  the  Great 
Western  Railway  Company  and  the  Metro- 
politan Railway  Company,  it  would  be  no 
answer  to  the  demurrer  to  say  that  this  is 
not  a  contest  between  the  shareholders  of 
the  Great  Western  Railway  Company  and 
the  directors  of  their  company,  because  the 
Metropolitan  Railway  Company  cannot  be 
compcdled  to  accept,  as  shareholders,  the 
Great  Western  Railway  Company  (who  they 
know  have  no  power  of  becoming  share- 
holders) on  two  grounds,  firsts  because  they 
cannot  be  compelled  by  this  Court  to  assist 
in  a  breach  of  trust,  and,  secondly,  because 
they  cannot  be  compelled  to  take  share- 
holders against  whom  the  payment  of  calls 
cannot  be  enforced.  That  would  be  the 
case  if  the  bill  stood  simply  as  a  bill  on  the 
part  of  the  Great  Western  Railway  Com- 
pany. It  is  clear  that  they  are  not  entitled 
upon  anything  I  have  before  me  on  this  bill 
to  come  as  plaintiffs  in  this  Ci)urt  asking 
for  relief  for  the  purpose  of  enabling  them 
3D 
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to  expeud  their  funds  in  a  manner  in  which 
they  have  no  power  to  spend  them.  There- 
fore it  is  wrong  to  bring  them  here  as 
plaintiffs  in  any  sense,  ll^en  it  might  be 
said  that  a  demurrer  would  not  lie  in  re- 
spect of  misjoinder.  If  it  were  a  case  of 
simple  misjoinder  or  alternative  prayer,  if 
the  bill  had  been  a  bill  by  the  shareholders 
and  the  Great  Western  Railway  Company 
in  the  alternative  saying  either  let  the  Great 
Western  Railway  Company  take  these  shares 
or  let  us,  as  registered  shareholders  in  re- 
spect of  our  being  admitted  by  the  Metro- 
politan Railway  Company  to  stand  upon 
the  register  of  their  company,  and  having 
become  liable  to  them  and  being  willing 
to  adopt  that  liability — asking  that  in  the 
alternative — ^it  is  just  possible  that  an  argu- 
ment might  have  been  used  that  the  Court, 
it  not  now  holding  itself  bound  to  allow  a 
demurrer  in  respect  of  misjoinder,  might 
pass  by  the  case  of  the  Great  Western  Rail- 
way Company,  who  must  be  out  of  sight 
altogether;  and  the  Court  might  have  acceded 
to  t£at  view  of  the  alternative  relief.  But 
that  is  utterly  inconsistent  with  the  frame 
of  this  bill,  which  is  a  claim  by  the  Great 
Western  Railway  Company  alone,  and  not 
a  claim  that  their  nominees  are  entitled  to 
take  these  shares  as  registered  shareholders, 
because  they  have  incurred  any  liability, 
or  because  they  have  been  put  upon  the 
register  as  shareholders  per  se,  or  are  liable 
pfr  se  to  the  company.  Upon  the  state- 
ments in  this  bill  as  framed,  suppose  any 
one  of  the  nominees  was  to  apply  for  the 
shares  in  order  to  appropriate  them  to  his 
own  use,  the  Great  Western  Railway  Com- 
pany, informed  of  that  fact,  would  be  enti- 
tled to  say  to  the  Metropolitan  Railway 
Company,  Do  not  hand  over  the  shares  to 
that  gentleman,  he  is  going  to  misapply 
them,  they  are  ours — ^we  ask  you  to  hand 
them  over  to  another  nominee  of  ours — 
they  would  be  entitled  to  demand  that^ 
assuming  that  the  difficulty  as  to  misap- 
propriation of  funds  was  out  of  the  way. 
That  is  qtdte  plain  upon  the  averments  of 
this  bill,  because  it  deliberately  tells  you 
that  these  persons  were  selected,  not  as 
persons  who  should  be  answerable  to  the 
Metropolitan  Railway  Company  qnd  share- 
holders, and  liable  therefore  in  respect  of  the 
shares,  but  they  were  put  upon  the  share-list 
to  represent  the  Great  Western  Railway 


Company ;  and  the  defendants,  the  Metropo- 
litan Railway  Company,  knew  veiy  weU  that 
they  were  dealing  with  the  Great  Western 
Railway  Company  as  the  real  owners  of 
those  shares,  and  as  having  ihe  control 
thereof,  as,  in  truth  and  in  fact,  they  had. 
The  notices  of  calls  were  all  addressed  to 
the  Great  Western  Railway  Company,  and 
not  to  the  other  plaintiffis,  or  any  one  of  them. 
The  calls  were  always  paid  by  the  Great 
Western  Railway  Company,  and  the  receipts 
were  always  expressed  as  being  received,  as 
the  (act  was,  from  the  Great  Western  Rail- 
way Company;  and  in  pursuance,  in  fact, 
of  the  Great  Western  Railway  Company 
being  so  bond  fide  shareholders  in  the  con- 
cern, they  exerdsed  their  privilege  of  elect- 
ing directors,  which  they  were  only  autho- 
rized to  exercise  upon  becoming  holders  of 
shares.  Then,  in  the  second  paragraph  of 
the  prayer,  the  plaintiffs  (that  is,  the  whole 
body)  "  offer  to  subscribe  for  and  take  the 
said  shares,  and  do  all  such  matters  and 
things  necessary  in  the  premises."  That  is 
to  say,  the  Great  Western  Railway  Company 
offer  to  pay  for  the. shares,  and  they  cannot 
carry  out  their  offer.  They  cannot  pay  a 
sixpence  in  respect  of  the  shares ;  it  is  im- 
possible that  they  should  be  allowed  so  to 
do.  The  circumstance  that  the  other  co- 
plaintiffs  joined  them  in  the  offer  only 
amounts  to  this,  that  on  this  bill  it  must 
be  held  that  that  offer  meant^  as  regards 
the  Great  Western  Railway  Company,  their 
nominees  also ;  but  you  cannot  say  "  my 
trustee  is  bound  to  make  the  payment  for 
me,  and  I  am  not  bound  to  indemnify  him.'' 
By  the  statement  in  the  bill,  as  regards 
the  co-jdaintiffs,  the  company  are  bound, 
and  the  oo-plaintiffs  at  any  time  would  be 
entitled  to  say,  "  You  are  bound  upon  the 
statement  in  the  bill ;  we  being  your  mere 
tools,  agents  and  nominees,  you  are  bound 
in  every  respect  to  keep  us  indemnified  in 
respect  of  this  f  and  on  the  frame  of  this 
bill  it  must  be  taken  as  stated  in  para- 
graph 5.  They  say  we  have  always  paid  all 
calls;  and  so  in  paragraph  2.  of  the  prayer, 
where  they  make  the  offer,  they  say,  we 
intend  to  pay  the  calls  in  all  time  to  come 
in  respect  of  the  shares.  The  only  other 
argument  which  Las  been  used  is  this  :  that 
these  gentlemen,  having  chosen  to  incur 
these  liabilities,  are  entitled  to  have  the 
allotment.     I  say  that  is  inconsistent  with 
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the  frame  of  this  bill,  which  cannot  be 
taken  in  any  sense  or  on  any  construction 
88  a  bill  by  the  nominees  to  have  these 
shares  allotted  to  them,  or  to  stand  on  the 
register  of  shareholders  in  their  own  right 
But  it  was  said  in  aigument,  ''What  do  the 
Metropolitan  Railway  Company  know  about 
the  trust? — there  is  no  breach  of  trust  on 
their  part"  The  answer  to  that  is,  you 
told  them  in  the  bill  the  whole  stoiy, 
honestly  as  it  is;  and  it  appears  to  me  that 
if  a  gentleman  were  to  apply  to  a  railway 
company  to  be  put  on  tiie  list  of  share- 
holders for  so  many  more  shares,  and  were 
to  inform  the  company  that  he  had  not  a 
ozpenoe  of  his  own,  but  intended  to  pay 
for  sa<^  shares  out  oi  money  which  he  held 
as  trustee,  there  is  no  doubt  the  railway 
company,  taking  the  money  upon  those 
representations,  would  be  liable  for  that 
money,  and  would  have  to  refund  it  when 
any  claim  was  made  by  the  cesiuvt  que  trtut 
Here  the  statement  all  through  is,  that 
these  shares  are  applied  for  for  the  Great 
Western  Railway  Company,  in  breach  of 
the  duty  which  they  owe  to  their  share- 
holders and  to  the  public,  as  represented 
by  the  Attorney  (General  And  in  breach 
<^  that  duty,  and  telling  the  whole  story, 
^ey  come  here  for  the  assistance  of  a  Court 
of  equity.  It  is  suggested  that  they  might 
possibly  obtain  an  act  of  parliament,  but  I 
can  only  deal  with  the  law  as  it  exists ;  the 
law  may  be  altered  by  an  act  of  parliament 
tom(mt>w;  but  I  cannot  speculate  on  that 
Another  suggestion  was,  that  they  might 
sell  part  of  the  17,500  shares,  and  then  they 
might  claim  the  assistance  of  this  Court ; 
but  I  am  by  no  means  clear  that  that  would 
be  so;  having  once  exhausted  their  powers, 
it  is  doubtful  whether  their  powers  could 
be  revived ;  but  it  is  not  necessary  to  say 
more  upon  this  part  of  the  case. 

It  appears  to  me,  therefore,  that  the  case 
is  as  plain  as  possible ;  it  is  a  bill  of 
the  Qreat  Western  Railway  Company,  and 
no  one  dse ;  these  gentlemen,  who  are  oo- 
plainti£&,  merely  come  in  as  their  trustees; 
all  tiirough  the  bill  they  are  so  called  and 
described;  and  it  is  a  bill  therefore  by  this 
company  seeing  to  do  that  which  this 
Court  would  restrain  them  £rom  doing  if 
they  were  attempting  to  do  it  themselves, 
either  at  the  instance  of  a  shareholder  or 
Ae  Attorney  General,  and  against  which, 


in  respect  of  calls,  the  defendants  would 
have  no  remedy. 

I  think,  therefore,  that  I  must  allow  the 
demurrer. 

From  this  decision  the  Great  Western 
Railway  Company  appealed,  and  the  appeal 
was  heard  on  the  23nl  of  May. 

Sir  Hugh  CcdmSy  Mr.  Giffard  and  Mr. 
G,  L.  Russell,  for  the  appellants,  argued 
that  the  case  of  Salomons  v.  Laing^  cited 
in  support  of  the  demurrer  in  the  Court 
below,  did  not  apply,  and  that  on  the  issue 
of  new  shares  beieinng  a  prendum  .in  the 
market,  a  pecuniary  advantage  would  accrue 
to  the  Metropolitan  Railway  Company,  in 
which  the  shareholders,  whether  in&nts, 
idiots,  married  women,  trustees  or  corpo- 
rations, aggregate  or  sole,  would  be  entitled 
to  participate.  Here  the  company  might 
have  sold  the  shares  in  open  market,  in 
which  case  the  moneys  produced  by  such 
sale  would  have  become  the  property  of  the 
shareholders,  pro  raid,  according  to  their 
number  of  shiures;  but,  instead  of  resorting 
to  that  mode  of  application,  they  divided 
the  shares  tiiemselves,  pro  raid,  among  the 
shareholders.  The  mere  accident  that  a 
class  of  shareholders,  from  the  fact  of 
infancy  or  other  disability,  were  unable  to 
covenant  for  the  due  payment  of  calls, 
could  not  be  held  sufficient  to  warrant  a 
confiscation  of  their  shares  if  allotted  to 
them,  if  those  shareholders  could  procure 
persons,  as  guardians  or  otherwise,  who 
were  able  and  willing  to  covenant  on  their 
behalf. 

The  Solicitor  General  and  Mr,  J.  W, 
Bovill,  for  the  respondent  company,  con- 
tended that  the  whole  transaction  was  tUtra 
vires,  for  that  the  Great  Western  Railway 
Company  had  no  legal  power  to  apply  the 
money  of  their  shareholders  in  the  purchase 
of  shares  in  another  undertaking,  and  there- 
fore they  could  not  do  so  by  the  device  of 
indirectly  eflfecting  the  same  by  the  inter- 
vention of  trustees. — They  again  relied 
upon  the  cases  of  Salomons  v.  Laing  and 
The  Great  Western  BaUway  Company  v. 
Bushout, 

Sir  Hugh  Cairns,  in  reply. 

LoBD  Justice  Knight  Bruce  (May  25). 
— I  think  that  this  is  a  case  of  difficulty, 
and  not  fit  to  be  decided  on  demurrer,  and 
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that  it  is  right  to  follow  the  course  adopted 
in  several  instances  by  Lord  Hardwicke 
and  other  eminent  Judges,  viz.,  to  overrule 
the  demurrer,  reserving  the  benefit  of  it  to 
the  defendants  at  the  hearing  of  the  cause. 
To  that  conclusion  I  have  not  less  willingly 
come  because  the  discussion  which  has 
taken  place  will  probably  lead  to  amend- 
ments in  the  bill  The  costs  on  both  sides 
will  be  costs  in  the  cause,  and  the  deposit 
returned. 

LoKD  Justice  Tubneb. — ^I  agree.  The 
cause  does  not  seem  to  be  in  a  position  in 
which  a  final  adjudication  can  be  made. 
With  all  respect  to  the  judgment  of  the 
Vice  Chancellor,  it  seems  to  me  that  too 
much  weight  was  given  to  the  circumstance 
that  the  claim  was  made  on  the  part  of  the 
Great  Western  Railway  Company,  and  too 
little  to  the  mode  in  which  the  claim  was 
to  be  worked  out  The  nature  of  the  claim 
also  seems  to  be  withdrawn  from  the  notice 
of  the  Vice  Chancellor.  The  resolution 
gave  a  right  to  an  option  to  all  the  regis- 
tered proprietors  of  shares.  It  is  said  that 
the  option  was  not  exercised  by  the  regis- 
tered proprietors  of  the  shares  in  question, 
but  the  registered  proprietors  were  known 
to  be  trustees  of  the  Great  Western  Rail- 
way Company,  who  did  exercise  the  option 
in  respect  of  tiiose  shares.  Whether  they 
could  be  validly  trustees  of  the  shares  to  be 
created  in  the  new  undertaking  or  not,  they 
were  clearly  trustees  of  the  original  shares, 
and  were  registered  proprietors  of  these 
shares ;  and  although  they  themselves  did 
not  appear  personally  in  the  claim,  yet  a 
claim  was  made  on  their  behalf  by  the 
Great  Western  Railway  Company  claiming 
to  be  their  cestuis  que  trust  in  respect  of 
the  shares  in  question.  It  is  said  that 
the  Great  Western  Railway  Company 
could  not  be  cestuis  que  truet,  by  reason 
that  they  could  not  hold  a  greater  in- 
terest in  the  Metropolitan  Railway  than 
they  then  held,  and  that  they  could  not 
hold  any  interest  at  all  in  the  new  under- 
taking. But  that  argument  branches  out 
into  two  questions :  first,  whether  they 
could  take  these  shares  as  continuing  holders 
of  the  original  shares,  as  to  which,  of  course, 
this  is  not  the  stage  of  the  suit  in  which 
an  opinion  can  be  given;  and,  se- 
condly, whether,  if  not  entitled  to  take 
and  hold  such    shares,    they  are   placed 


in  such  a  position  that  they  might  re- 
ceive for  tiiemselves  any  benefit  to  be 
derived  ^m  these  shares.  They  may  not 
be  entitled  to  hold  these  shares,  but  they 
may  be  entitled  to  have  them  allotted  for 
their  benefit.  They  may  have  a  right  to 
have  them  sold ;  and  I  have  not  been  able 
to  satisfy  myself  that  they  are  not  entitled 
to  have  them  allotted  to  trustees,  to  be  sold 
by  such  trustees  for  their  benefit.  It  ia 
said  that  there  are  no  allegations  in  the 
bill  of  any  intention  on  the  part  of  the 
Great  Western  Railway,  except  the  inten- 
tion of  holding  them  in  a  way  they  are  not 
authorized  to  do.  It  may  be  that  on  amotion 
for  an  injunction,  or  at  the  hearing,  acts 
may  be  proved  as  evidence  of  an  intention 
to  hold  the  shares  in  the  manner  above 
mentioned;  but  that  is  a  point  at  whidi 
we  have  not  yet  arrived.  The  case  at  pre- 
sent does  not  furnish  any  such  presumption. 
The  demurrer  must  be  overruled,  reserving 
the  costs  and  the  benefit  of  the  objectiona 
made  by  the  defendants. 


'■} 


SWAINSTON  V.  CLAY. 


Stuart,  V.C. 
Jan.  23, 24. 

Bankruptcy — Lien  on  unfinished  Ship  in 
Building-yard  of  Bankrupts — Order  and 
Disposition, 

On  the  Wth  of  April  1862,  A,  a  ship- 
builder at  Sunderlandj  contracted f  in  vnritingy 
to  build  a  vessel  for  B.  On  the  I2tk  of 
April  1862,  A.  by  deed  assigned  th^ 
contract  to  C,  to  secure  an  antecedent 
debty  an  advance  Uun  made  (amounting 
together  to  6001. J ,  and  future  advances; 
and  by  the  assignment  it  was  declared 
that  C,  should  be  entitled  to  a  lien  on  the 
vessel  for  the  above  sums.  On  the  19<A  of 
May  1862  the  agreement  oftheWth  of  April 
1862  was  cancelled,  and  on  the  20th  of  May 
1862  A.  contracted  to  complete  the  vessel  for 
and  to  sell  it  to  a  for  1,150/.,  of  whdch  the 
600L  already  advanced  wcu  to  be  taken 
in  part  payment.  On  the  2nd  of  June  A, 
became  bankrupt;  and  the  vessel  was  then 
incomplete.  The  deed  of  the  I2th  of 
April  1862  was  not  registered  under  the 
BiUs  of  Sale  Registration  Ad,  Upon  a  Mil 
i>y  C,  against  the  assignees  in  bankruptcy  of 
Ay  for  ihe  purpose  of  obtaining  a  dedaration 
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that  C,  was  entitled  to  a  lien  or  charge  <m 
the  ve$$elf  or  for  specific  performance  of  the 
agreemext  of  the  20M  of  May  1862,— Held, 
that  C.  was  entitled^  under  the  deed  of  the 
\Wi  of  April  1862,  to  a  lien  or  charge 
upon  the  veeeel^  and  a  eale  thereof  vxm 
ordered. 

By  an  agreement,  dated  the  llth  of  April 
1862,  Brown  k  Briggs  agreed  to  build  a 
adiooner  for  a  Mr.  Fisher,  a  shipowner,  who 
had  been  introduced  to  tiiem  by  the  plain- 
tiff. While  the  negotiations  for  the  agree- 
ment were  pending,  the  plaintiff  advimced 
to  Brown  k  Briggs  400^,  upon  the  under- 
standing that  the  repayment  was  to  be 
secured  as  well  by  an  assignment  of  the 
before-stated  agreement,  when  signed,  as 
by  a  lien  or  charge  on  the  vessel  itself. 

Accordingly,  by  an  indenture  dated  the 
12th  of  April  1862,  and  made  between 
Brown  <fe  Briggs  of  the  one  part  and  the 
plaintiff  of  the  other  part.  Brown  k  Briggs 
assigned  to  the  plaintiff  the  memorandum 
of  agre^nent  of  the  1 1th  of  April  1 862,  as  a 
security  for  the  repayment  of  the  sum  of 
bWiL  and  further  advances  not  exceeding  the 
snm  thereinafter  named  and  interest ;  and 
lor  the  purpose  of  better  securing  to  the 
plaintiff  the  repayment  of  all  such  sums  as 
aforesaid,  it  was  thereby  agreed  and  de- 
clared that  (subject  to  tiiie  lien  mentioned 
and  given  in  luid  by  the  said  agreement) 
the  said  vessel  and  tiie  outfit  thereof^  and 
maleriala,  stores,  goods  and  chattels  then 
being,  or  which  from  time  to  time,  or  at 
any  time  during  the  continuance  of  that 
security,  might  be  upon  the  building-yard 
of  Brown  k  Briggs,  i^ould  be  and  become, 
and  should  be  deemed  and  taken  to  be  for 
all  intents  and  purposes  whatsoever,  the 
absolnte  property  of  the  plaintiff,  his  exe- 
cutors, administrators  or  assigns,  to  be  held 
by  him  and  them  in  lien  to  the  extent  of 
all  such  sums  as  might  from  time  to  time 
or  at  any  time  during  the  continuance  of 
the  security,  be  due  from  Messrs.  Brown 
k  Briggs,  their  executors  or  administrators, 
to  the  plaintiff  his  executors,  administra- 
tors or  assigns,  with  interest  It  was  pro- 
vided that  ti^e  amount  to  be  thereby  secured 
should  not  exceed  600^. 

Of  the  sum  of  500/.  mentioned  in  the 
foregoing  deed,  400^  had  abeady  been 
advanced  as  before  stated;  and  the  remain- 


ing 100/.  was  the  only  sum  paid  upon  the 
execution  of  the  deed. 

On  the  19th  of  May  1862  the  agraemeiit 
of  the  llth  of  April  preceding,  between 
Fisher  and  Brown  k  Briggs,  was  cancelled, 
and  at  the  time  of  such  cancellation,  there 
was  due  to  the  plaintiff  the  sum  of  500/. 
upon  the  security  of  the  deed  of  the  12th 
of  April  1862. 

The  bill  alleged  that  Brown  k  Briggs, 
for  the  express  purpose  of  fiirtheriuid  more 
effectually  securing  the  plaintiff  against  any 
loss  by  reason  of  the  cancellation  of  the 
said  agreement,  proposed,  and  indeed 
strongly  urged,  that  the  plaintiff  should 
become  the  absolute  owner  of  the  vessel, 
and  to  such  proposal  the  plaintiff,  believing 
that  he  would  not  thereby  lose  tJie  benefit 
of  the  agreement  of  the  12th  of  April  1862, 
oonsented. 

Accordingly,  by  a  memorandum  of  agree- 
ment, dated  the  20th  of  May  1862,  made 
between  Brown  k  Briggs  and  the  plaintiff, 
the  latter  agreed  to  purchase  from  the  for- 
mer the  hull  of  the  schooner  then  in  course 
of  being  built  by  the  owner,  to  be  com- 
pleted for  the  sum  of  1,150/.  It  was  agreed 
that  the  before-mentioned  sum  of  500/. 
should  be  taken  in  part  payment  of  the 
purchase-money  for  ^e  said  vessel;  that 
in  case  Brown  k  Briggs  should  not  complete 
and  launch  the  vessel  by  the  21st  of  June 
then  next,  or  if  they  should  at  any  time 
before  the  vessel  should  be  finished,  cease 
working  at  her,  it  should  be  lawful  for  the 
plaintiff,  his  agents,  servants  and  workmen, 
to  enter  into  and  upon  the  said  building- 
yard,  and  to  complete  the  said  vessel,  using 
the  materiaLs,  stores  and  tools  of  the  said 
Messrs.  Brown  k  Briggs  for  that  purpose; 
and  that  all  costs  thereby  incurred  should 
be  paid  by  and  be  recoverable  against 
Brown  k  Briggs. 

After  the  20Ui  of  May  1862  Brown  k 
Briggs  made  no  further  progress  with  the 
vessel,  and  on  the  2nd  of  June  1862  they 
were  abjudicated  bankrupts,  and  the  defen- 
dants, John  Clay  and  Edward  Iliff,  were 
elected  creditors*  assignees. 

The  bill  was  filed  on  the  13th  of  October 
1862,  and  it  prayed,  first,  for  an  account; 
second,  a  declaration  that  the  plaintiff  was 
entitled  to  a  Hen  or  charge  on  the  vessel 
for  what  should  be  foimd  due  to  him ;  third, 
that  if  the  plaintiff  should  be  held  not 
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entitled  to  such  lien  or  charge,  then  for 
specific  performance  of  the  agreement  of 
the  20th  of  May  1862. 

The  defendants  in  their  answer  aaid,  that 
the  deed  of  the  12th  of  April  1862  had  not 
been  roistered  under  the  1 7  <k  1 8  Vict.  c.  36, 
the  Act  for  the  Registration  of  Bills  of  Sale ; 
that  the  agreement  of  the  20th  of  May  was 
signed  when  the  bankrupts  were  in  a  hope- 
less state  of  insolvency,  and  had  not,  and 
were  not  likely  to  have,  the  means  of  com- 
pleting the  vessel;  and  the  defendants  sub- 
mitted that  such  agreement  was  a  fraudu- 
lent or  undue  preference  of  the  plaintiff 
to  the  other  creditors  of  the  bankrupts, 
and  they  insisted  that  the  cancellation, 
if  any  such  cancellation  there  was,  of 
the  agreement  of  the  11th  of  April  1862 
put  an  end  to  the  plaintiff's  security  and 
lien  (if  any)  thereby  created  in  his  favour, 
and  that  he  had  no  rights  as  against  the 
assignees  under  the  agreement  of  the  20th 
of  May  1862.  The  defendants  also  insisted 
that  the  agreement  of  the  12th  of  April 
1862  did  not  create  a  valid  lien  or  charge 
in  favour  of  the  plaintiff  for  the  sum  of 
500/.,  or  for  any  other  sum,  and  that  the 
possession  by  the  bankrupts  of  the  vessel 
at  the  time  of  their  bankruptcy  was  not, 
and  ought  not  to  be  treated  as,  the  posses- 
sion of  the  plaintiff,  and  that,  on  the  con- 
trary, the  vessel  ought  to  be  treated  as 
having  been  at  that  date  in  the  possession, 
order  or  disposition  of  the  bankrupts,  and 
that  the  plaintiff  was  not  entitled  to  spe- 
cific performance  of  the  agi-eement  of  the 
20th  of  May  1862. 

On  the  20th  of  May  1862,  Brown  & 
Briggs  certified  that  they  had  built  at  Sun- 
derland the  vessel  in  the  certificate  called 
the  Spartan,  for  and  on  behalf  of  the  plain- 
tiff; and  they  in  such  certificate  stated  the 
number  of  her  decks,  and  her  build,  mea- 
surement and  tonnage.  It  was  admitted, 
however,  that  the  vessel  was  not  completed, 
and  that  it  could  not  have  been  registered. 

There  was  evidence,  on  the  part  of  the 
defendants,  to  shew  that  Brown  &  Briggs 
were  in  a  hopeless  state  of  insolvency  on 
the  20th  of  May,  and  that  they  stopped 
payment  on  the  22nd  of  May  1862. 

Afr.  Bacon  and  Mr,  Waller,  for  the 
plaintiff.— The  deed  of  the  12th  of  April 
1862  created  a  valid  lien  or  charge  upon 
the  vessel  in  the  plaintiff's  favour  for  the 


sum  of  500/.  and  interest,  and  any  further 
sum,  not  exceeding  together  the  sum  of 
600/.,  and  the  subsequent  dealings  between 
the  plaintiff  and  the  bankrupts  in  no  way 
prejudiced  or  affected  that  lien  or  charge. 
The  possession  of  the  vessel  by  the  bank- 
rupts, and  subsequently  by  their  assignees, 
must,  as  against  the  bankrupts'  estate,  be 
treated  as  the  possession  of  Uie  plaintiff — 
Holdemess  v.  Rankin  (1).  If,  however, 
the  plaintiff  were  not  entitled  to  such  lien 
or  charge,  then  he  was  entitled  to  have  the 
agreement  of  the  20th  of  May  1862  spe- 
cifically performed. 

They  also  referred  to — 
Woods  V.  RuMcll,  5  B.  <fe  Aid.  942. 
Ex  parte  Watts,  in  re  Atttoaier,  post, 
35,  Bankr. 

Mr.  Malins  and  Mr,  T,  Stevens,  for  the 
defendants,  the  assignees  of  Brown  k  Briggs. 
—The  deed  of  the  12th  of  April  1862  fell 
with  that  of  the  preceding  day.  The  plain- 
tiff, knowing  this,  obtained  ftx)m  the  bank- 
rupts the  deed  of  the  20th  of  May  1862. 
This  latter  deed  was,  in  fact,  not  a  pur- 
chase, but  only  a  security  for  the  repay- 
ment of  money.  As  the  vessel  could  not 
have  been  registered  under  the  Merchant 
Shipping  Act,  the  deeds  of  the  12th  of 
April  and  the  20th  of  May,  if  otherwise 
vidid,  should  both,  as  securities  for  money, 
have  been  registered  as  bills  of  sale  under 
the  Bills  of  Sale  Act  (17  <fe  18  Vict  c.  36). 
This  had  not  been  done  with  regard  to  either 
of  them,  and  they  were  both  thereby  ren- 
dered inoperative.  If  the  plaintiff  had  been 
a  bond  fide  purchaser,  the  vessel  would  not 
have  been  within  the  order  and  disposition 
of  the  banknipts  at  the  time  of  their  bank- 
ruptcy; but  the  transaction  of  the  20th  of 
May  1862  was  not  a  bcfnA  fide  purchase, 
and  the  vessel  was  in  the  order  and  dispo- 
sition of  the  bankrupts  when  they  became 
bankrupt.  But,  further,  that  deed  was 
void  as  a  fraudulent  preference  of  the 
plaintiff  to  the  bankrupts'  other  creditors, 
for  at  the  date  of  it  they  were  hopelessly 
insolvent,  and  they  stopped  payment  two 
days  afterwards. 

Stuart,  V.C. — The  question  is  whether 
the  plaintiff  has  established  his  case   by 

(1)  28  Beav.  180 ;  s.c.  2  De  Gex,  F.  ft  J.  258 ; 
29  Law  J.  Rep.  (n.b.)  Chanc.  753. 
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which  he  claiins  to  have  a  lien  or  charge 
upon  this  incomplete  vessel  in  respect  of 
monies  advanced  by  him  to  the  banlmipts. 
U  the  plaintiff  can  prove  what  he  alleges, 
that  these  advances  were  made  by  him  upon 
an  understanding  that  he  was  to  have  a 
charge  upon  the  vessel  in  respect  of  them, 
I  see  no  ground  upon  which  the  defendants 
can  resist  the  claiuL 

The  answer  of  the  defendants  states,  as 
to  these  advances  in  the  fourth  paragraph, 
that  ''when  the  terms  of  the  said  con- 
tract for  building  the  said  vessel  were  ar- 
ranged with  the  plaintiff,  he  agreed  that  if 
the  bankrupts  required  funds  to  enable  them 
to  build  the  vessel,  he  would  make  them 
an  advance  out  of  his  own  monies  for  that 
purpose,  and  we  believe  it  to  be  the  fact 
that  tke  plaintiff  did  on  or  about  the  28th 
fxt  29th  of  March  1862,  advance  and  lend 
to  the  said  bankrupts  the  sum  of  400^.,  and 
that  on  or  about  the  4th  of  April  1862,  he 
advanced  and  lent  to  them  the  farther  sum 
of  100/."  That  was  the  statement  as  to 
the  advances.  Then,  as  to  the  understanding 
upon  which  the  400/.  was  advanced,  they 
say,  "But  whether  the  said  sum  of  400/. 
was  so  advanced  and  lent  upon  the  under- 
standing that  the  repayment  of  the  same, 
with  interest,  was  to  be  secured  as  well  by 
an  assignment  of  the  said  agreement  or 
whether  or  not  as  soon  as  the  same  should 
be  duly  signed  and  perfected,  or  at  any 
other  time  as  by  a  lien  or  charge  upon  the 
said  vessel  itsebT,  or  upon  what  other  under- 
standing such  sum  was  advanced,  or  upon 
what  o^er  security,  we  are  unable  to  state 
as  to  belief  or  otherwise."  That  is  not  a 
denial  of  the  case  of  the  plaintiff,  for  he,  in 
his  affidavit,  in  most  distinct  terms,  says, 
**I  agreed  to  and  did  in  fact  lend  them  the 
same,"  that  is,  the  monies  in  question,  "  upon 
condition  that  the  same  should  be  secured 
as  well  as  by  an  assignment  of  the  said 
purchase  agreement  when  completed,  as  by 
a  lien  or  charge  upon  the  said  vessel  itself" 
As  to  the  instruments  stated  in  the  plead- 
ings, first,  the  agreement  of  the  11th  of 
April  1862,  then  that  of  the  12th  of  April, 
which  is  in  favour  of  the  plaintiff,  and  ulti- 
mately the  memorandum  of  the  20th  of 
May,  whereby,  one  Fisher,  the  person  for 
whom  the  vessel  was  originally  to  be  built, 
abandoning  the  agreement  of  the  11th  of 
April  1862,  it  was  agreed  that  the  plaintiff 
tUmULd  become  the  purchaser,  they  are  all 


of  no  other  value  than  as  evidence  of  a  con- 
tract, which  in  my  opinion  is  a  valid  lien 
and  must  be  enforced. 

It  is  perfectly  well  established  that  where 
a  ship  is  in  course  of  construction  in  the  yard 
of  a  shipbuilder,  or  in  any  other  case  where 
goods  are  in  the  hands  of  a  manufacturer 
for  the  purpose  of  being  manufactured,  and 
the  shipbuilder  or  the  manufacturer  becomes 
bankrupt  a  possession  of  that  kind  on  the 
part  of  the  builder  or  maker  who  becomes 
bankrupt,  does  not  constitute  that  sort  of 
possession  which  gives  a  reputed  ownership 
on  which  the  operation  of  the  clauses  in  the 
Bankrupt  Act  makes  the  property  to  be  in 
the  order  and  disposition  of  the  Bankrupt. 
That  being  so,  it  seems  to  me  the  plaintiff's 
case  is  established. 

Declare  that  the  plaintiff  is,  under  and 
by  virtue  of  the  indenture  of  the  12th  of 
April  1862,  entitled  to  a  lien  or  charge 
upon  the  vessel,  for  what  upon  taking  an 
account  might  be  certified  to  be  due  to  him, 
and  decree  the  same  accordingly.  Order  an 
account  and  a  sale  of  the  vessel,  and  tax 
the  plaintiff's  costs;  and  order,  that  the 
proceeds  of  the  vessel  should  be  applied  in 
payment  of  what  is  due  to  the  plaintiff  for 
principal,  interest  and  costs  of  this  suit, 
and  the  residue,  if  any,  be  paid  to  the 
defendants  (1). 


Westbuky,  L.C. 


March  14. 


L.C.  ) 

/ 


BUCKLAND  V,  OIBBIKS. 


Injtinction  to  restrain  Proceedings  at  Law 
— iTiequitable  Use  of  a  legal  Right, 

The  underlessee  of  certain  premises  entered 
into  an  agreement  with  the  freeholders  for  a 
new  lease^  dating  from  a  period  anterior  to 
the  exjnration  of  the  underlease.  Disputes^ 
however,  having  arisen  between  them^  the 
defendant  purchased  a  reversionary  interest 
of  ten  days,  and,  on  the  expiration  of  the 
underlease,  brought  his  action  of  efectment 
against  the  underlessee,  who  still  remained  in 
possession  withtheavowedobject  of  getting  into 
possession  and  obtaining  a  lease  to  himself. 
The  cause  was  tried  after  the  determination 
of  the  reversionary  interest,  and  a  verdict  was 

(1)  Afiinned,  Jane  11th,  by  the  Lords  Justices, 
except  that  the  plaintiff's  true  title  was  held  to  be 
under  the  agreement  of  May  20,  1862.  The  appeal 
will  be  repeated  ivfrik. 


Digitized  by 


Google 


393 


COURTS  OF  CHANCERY: 


[N.a 


rHum^  for  the  plaintiff  at  Um,  Upon  a 
bill  filed  by  the  vnderUssee  to  restrain  him 
from  issuing  a  unit  of  possession^  it  was 
held,  that  the  proceedings  at  law  were  vex- 
tUious  and  contrary  to  bona  fides;  and  an 
injunction  was  granted. 


The  bill  was  filed  to  restrain  the  defen- 
dant^ who  had  recovered  judgment  in  an 
action  of  ejectment  against  the  plaintiff, 
from  issuing  or  executing  any  writ  of  pos- 
session or  other  process  to  dispossess  the 
pliuntiff  of  the  cottage  and  premises  the 
subject  of  the  action. 

By  a  lease  dated  the  ISth  of  December 
1842,  three  dwelling-houses  with  the  gar- 
dens and  premises,  situate  in  Church  Build- 
ings, Ciapham  Common,  were  demised  to 
Thomas  Puckle  for  a  tenn  of  years,  ex- 
piring at  Christmas  1862,  and  by  an  inden- 
ture, dated  the  24th  of  June  1843,  one 
of  the  houses  called  "The  Cottage,"  was 
underleased  to  E.  N.  Thornton  for  a  term 
expiring  at  Michaelmas  1862,  and  after' 
wards  by  another  indenture,  dated  the 
26th of  September  1849,  "The  Cottage"  was 
again  underleased  by  Thornton's  executors 
to  J.  W.  Harris,  for  a  term  expiring  on  the 
19th  of  September  1862.  This  term  was 
afterwards  assigned  to  the  plaintiff^  who 
entered  into  possession  of  "The  Cottage ** 
in  April  1860. 

On  the  26th  of  September  1860  the 
whole  of  the  premises  comprised  in  the 
lease  of  the  13th  of  December  1842  were 
assigned  to  the  defendant  for  the  residue 
of  tiie  original  term ;  and  he  subsequently 
entered  into  negotiations  with  the  free- 
holders for  a  surrender  of  the  residue  of 
the  term  and  for  a  new  lease  of  the  pre- 
mises, with  the  exception  of  "  The  Cottage" 
and  a  piece  of  garden-ground,  a  lease  of 
which  had  been  arranged  to  be  granted  to 
the  plaintiff. 

The  plaintiff  had  been  negotiating  with 
the  freeholders  for  a  lease  of  the  cottage 
for  twenty-one  years  from  Christmas  1862; 
but  subsequently,  in  consequence  of  the 
defendant  having  ^as  he  imderstood)  sur- 
rendered the  premises,  it  was  agreed  that 
he  should  have  a  lease  for  twenty-one 
years  from  Christmas  1860;  and  a  draft 
lease  was  accordingly  prepared,  and  a 
counterpart  executed  by  the  plaintiff.  The 
freeholders,  however,  refused  to  execute  the 
lease,  on  the  ground  that  the  plaintiff  had 


deceived  them  as  to  the  amount  of  rent 
formerly  paid  by  him,  and  that  the  rent 
proposed  to  be  reserved  by  the  new  leaae 
was  insufficient ;  and  the  plaintiff^  on  the 
23rd  of  January  1863,  filed  a  bill  against 
them  (Buckland  v.  Atkins  J  for  specific  per- 
formance. During  the  dispute  between  the 
plaintiff  and  the  freeholders  the  defendant 
procured  an  assignment  of  the  underlease 
created  by  the  deed  of  the  24th  of  June 
1843,  and  on  the  26th  of  September  1 862, 
after  the  expiration  of  the  term  for  which 
the  plaintiff  held,  but  three  days  before 
the  expiration  of  the  term  created  by  the 
underlease  of  the  24th  of  June  1843, 
commenced  an  action  of  ejectment  in 
the  Court  of  Exchequer  against  the 
plaintiff  to  recover  possession  of  "  The 
Cottage,"  and  on  the  10th  of  December 
1862  obtained  a  verdict  A  rule  afterwards 
obtained  by  the  plaintiff  (the  defendant  at 
law),  for  the  defendant  to  shew  cause  why 
he  should  not  be  restrained  from  laaiiing 
his  writ  of  possession,  was  discharged ;  and 
the  plaintiff  now  filed  his  bill  for  an  injunc- 
tion in  the  terms  stated  above,  alleging  that 
the  defendant  had  surrendered  or  agreed  to 
surrender  to  the  freeholders  all  his  interest 
in  the  premises ;  and  the  plaintiff  therefore 
was  entitled  thereto  for  a  term  of  twenty- 
one  years  from  Christmas,  1860,  and,  under 
the  circumstances,  it  was  contrary  to  eqidty 
that  the  defendant  should  be  permitted  to 
issue  any  writ  of  possession. 

An  application  to  the  Master  of  the  Rolls 
for  an  injimction  ex  parte  was  refused ;  but 
on  the  application  being  renewed  before  the 
Lord  Chancellor,  his  Lordship  granted  an 
interim  injunction. 

The  Master  of  the  Rolls,  on  motion,  con- 
tinued the  injunction  till  the  1 3th  of  March, 
in  order  to  give  the  plaintiff  time  to  appeal, 
and  directed  that  it  should  stand  dissolved 
from  and  after  that  day  (1). 

(1)  His  Honnur*fi  judgment  wan  as  follows:  The 
question  on  this  motion  is,  whether  the  plaintiff  is 
entitled  to  any  injunction.  I  must  look  at  the  case 
upon  the  fiicta,  and  oonsider  if  the  matter  were  now 
before  me  upon  the  hearing  whether  I  oould  upon  the 
facts  established  say  that  the  plaintiff  is  entitled  to 
any  injunction.  The  case  is  one  of  considerable  sin- 

gularity.  The  freeholders  of  a  certain  property  in 
lapham  gianted,  in  December  1842,  a  lease  for 
twenty-one  years,  which  exj^red  at  Christmas  laat. 
In  June  1848,  the  fu^  underlease  of  this  was  made^ 
which  was  to  expire  at  Miohaolmas  last.  After- 
wards, a  second  underlease  was  made,  which  waa  to 
expire  ten  days  eaiiier,  on  the  19th  of  September 
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The  plaintifr  appealed  from  this  decision. 

In  the  interval  between  the  decision  of 
the  Master  of  the  Rolls  and  the  hearing 
of  the  appeal,  the  defendants,  in  the  suit 
of  Buckland  y.  AthinSj  submitted  to  the 
plaintiff's  claim  for  specific  performance, 
and  gave  him  a  lease  of  the  premises.  This 
was  admitted  before  the  Lord  Chancellor,  hj 
the  counsel  for  the  defendants. 

Mr,  Bdggallay  and  Mr.  8chomherg  ap- 
peared for  tiie  plaintifil 

M^*  Sdwyn  and  Mr,  W.  Joyce^  for  the 
defendant 

The  LoKD  Chancbllob  (without  hearing 
a  reply)  said  this  was  one  of  those  painful 
cases  which  embarrassed  the  administration 
of  justice  by  reason  of  the  antagomstic 
proceedings  taken  in  the  Courts  of  law  and 
equity.    Here  judgment  had  been  obtained 


at  law  in  an  aetion  of  ejectment  by  the 
defendant  in  equity,  who  was  making  a 
deliberate  attempt  to  issue  a  writ  of  pos^ 
session  under  that  judgment,  although  at 
the  time  he  had  not  a  particle  of  interest  in 
the  premises,  and  although  he  well  knew 
that  the  plaintiff  in  equity,  who  was  the 
defendant-at-law,  had  acquired  a  different 
right ;  and  this  he  was  enabled  to  do  under 
that  rule  of  law  which  compelled  the  Court 
to  treat  the  lessor  as  having  a  continuing 
interest,  if  he  had  an  interest  at  the  time 
of  the  action  being  brought ;  and  the  unfor- 
tunate defendant-at-law  in  the  action  of 
ejectment  was  not  at  liberty  to  allege  that 
tiie  interest  had  determined.  Now  the 
equity  upon  which  the  bill  was  founded, 
and  whidi  was  to  be  collected,  not  merely 
from  the  allegations  contained  in  the  bilj^ 
but  from  the  facts  stated  and  admitted 


kit  The  Moond  imderleaM  was  finally  airiffned 
to  tin  plaintiff  in  the  month  of  Janoary  1861,  l>y  a 
gwtlemaa  named  MackreU.  This  was  in  ptina- 
ance  oi  a  previoas  agreement  and  arrangement 
between  than,  for  the  plaintiff  had  been  in  posses- 
sioii  from  the  month  of  April  previous,  and  had 
enjoyed  the  property  dming  that  time.  It  is  pro- 
per to  state  that  although  Uie  original  lease  was  of 
three  houses,  Nos.  12, 18  and  14,  m  Church  Build- 
IM,  Q^ham,  the  two  underleases  were  of  No.  14, 
'*TheCk)ttage.''  Then  it  appears  that  in  the  month 
of  January  1861,  a  species  of  conversation  and 
arrangement  took  place  between  the  freeholders 
and  the  holders  of  these  three  houses  with  a  view 
to  the  renewal  of  their  leases,  and  the  freeholders 
required  301.  additional ;  and  it  was  a  question  how 
this  should  be  apportioned,  and  it  was  proposed  to 
be  apportioiied  in  a  particular  manner.  In  the 
mean  tuoe  what  occurred  was  this :  in  September 
1860,  the  defendant  in  this  cause  had  procured  the 
ssMgnmfflit  of  the  residue  of  the  original  lease,  and 
thereHace  he  was  entitled  to  the  rerendon  of  the 
ptemisee  from  Michaelmas  to  Christmas  last.  After 
this  proceeding  had  taken  place  between  the  par- 
ties in  January  1861,  it  spears  that  the  fireehold- 
eis  possibly,  and  the  defendant  certainly,  thought 
that  the  plaintiff  had  not  behaved  properly  in  stat- 
ing the  rent  of  his  house  at  45/.,  when  in  reality  it 
was  55/.,  although  the  additional  10/.  was,  as  it 
appears  upon  the  evidence,  for  fixtures  and  oertain 
advantages  and  furniture  in  the  house.  There- 
upon, having  surrendered  the  residue  of  the  lease 
to  the  freeholders,  the  defendant,  in  September 
1863,  procured  an  assignment  of  the  residue  of  the 
fiist  underlease  of  the  property  which  the  {daintiff 
held,  and  brought  his  ejectment,  because  there  were 
ten  days  of  that  undenease  unexpired  at  the  deter- 
imnatiffn  of  the  plaintiff's  undenease.  The  plain- 
tiff in  equity,  the  defiondant  at  law,  defended  that 
aetion ;  of  course,  there  was  no  defence  to  it,  and 
accordingly,  in  December,  there  was  a  verdict 
found  for  the  plaintiff  at  law;  then  the  defendant 
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at  law  moved  in  arrest  of  judgment,  and  the  Oourl 
of  Exchequer  decided  Uiat  idthouffh  it  was  after 
the  expiration  of  the  lease,  still  ue  Court  must 
look  at  the  state  of  the  title  at  the  time  when  the 
action  was  brought,  and  Uiat  the  plaintiff  at  law 
was  entitled  to  execution,  and  thereupon  they 
granted  him  execution  on  the  last  day  of  Hilary 
Term— (TtMifW  v.  Buckland  (1).  Upon  this  the 
I>laintiff  in  equity  applied  for  an  ex  |>afie  iniuno- 
tion,  and  I  had  such  doubts  about  it  that  I  declined 
to  gnmt  it.  From  my  decision  he  appealed  to  the 
Loni  Chancellor,  who  thought  that  it  was  a  case 
for  an  ese  parte  injunctbn,  and  he  granted  an 
interim  order  with  leave  to  move  before  me  to  have 
the  injunction  continued,  and  I  have  now  to  con- 
sider what  I  ought  to  do  in  the  matter. 

I  have  considered  the  case  very  carefully,  and  I 
have  had  some  conversation  with  the  Lord  Chan- 
cellor about  it,  but  I  am  bound  to  decide  it  accord- 
ing to  what  I  conceive' to  be  the  rights  of  the 
parties,  and  I  do  not  think  the  plaintiff  is  entitled 
to  the  injunction  which  he  asks.  Probably  I  am 
wrong  in  the  view  that  I  take  of  the  case^  and  I 
am  going  to  state  the  grounds  upon  which  I  hold 
that  opinion ;  but  I  will  put  the  matter  in  such  a 
form  that  the  defendant  cannot  possibly  get  pos- 
session till  after  the  ofnnion  of  the  Ixmi  Chancellor 
has  been  taken  upon  the  additional  fiMsts  which 
will  be  before  him. 

In  the  first  place,  there  is  one  ground,  which  may 
be  called  a  technical  grotmd,  which  is  not  what  I 
proceed  upon  at  all,  but  which  is  also  a  matter  of 
very  considerable  importance  in  this  Courts  namely, 
that  the  riffht  of  the  plaintiff  in  equity  was  exactly 
the  same  when  Uie  action  was  brought  in  September 
as  it  is  now.  If  he  has  proceeded  upon  any  e(|uit- 
able  ground  it  was  exacUv  the  same  then  as  it  is 
now,  and  yet  he  does  not  nle  his  bill  or  ask  for  any 
injunction  from  the  month  of  September  until  the 
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at  the  Bar,  arose  upon  the  following  state 
of  facts.  The  plaintiff  in  equity  was  the 
under-lessee  of  certain  houses  for  a  term 
which  expired  on  the  19th  of  September, 
and  there  was  an  immediate  reversion  of 
ten  days  expectant  on  that  term  vested 
in  the  defendant,  and  there  was  also  a 
reversion  of  three  months  in  the  defen- 
dant in  equity.  In  1860  negotiations  were 
entered  into  between  the  freeholders  and 
the  plaintiff  for  a  new  lease  of  the  premises 
held  by  him,  and  it  appeared  that  an 
agreement  was  come  to  between  them 
for  such  new  lease.  There  was,  however, 
some  dispute  as  to  the  agreement,  and, 
pending  that  dispute,  it  appeared  from 
the  facts  stated  and  admitted  at  the  Bar  that 
the  freeholders  promised  to  give  to  the 
present  defendant  in  equity  a  lease  of  the 
premises.    In  the  mean  time  the  defendant 


in  this  suit  became  entitled  to  an  imme- 
diate interest  in  the  property,  and  he  pro- 
ceeded at  law  to  advance  that  interest 
to  the  prejudice  of  the  plaintiff.  Accord- 
ingly, he  bought  the  reversion  of  ten 
days,  and  his  object  in  buying  it  was 
plain.  Having  got  the  assignment  of  the 
reversion  on  the  8th  of  September,  on  the 
26th  of  September,  when  oidy  three  days 
of  his  term  remained,  he  brought  his  action 
of  ejectment,  admittedly  because  he  consi- 
dered that  the  freeholders  would  gi-ant.the 
lease  to  the  party  who  was  in  possession^ 
and  he  thought  therefore  to  get  into  pos- 
session, having  notice  of  the  agreement  be- 
tween the  plaintiff  and  the  freeholders,  with 
the  express  object  of  diverting  the  lease  to 
himself  It  tunied  out  that  the  plaintiff 
was  entitled  to  the  renewal,  and  that  what 
the  defendant  sought  to  obtain  was  a  thing 


month  of  February.  There  would  be  a  very  great 
difficulty  certainly  in  allowing  a  person  to  proceed 
in  a  case  of  that  description,  but  I  will  look  at  it 
upon  the  merits  and  as  if  this  were  now  the  hear« 
ing.  The  plmntiff  prays  by  his  bill  no  relief  at  all, 
except  an  injunction,  ana  I  have  to  consider  in 
what  cases  the  Court  of  Chancery  grants  an  injuno* 
tion.  In  the  first  place,  it  grants  an  injunction  in 
all  those  cases  where  the  defendant  interferes  with 
the  property  of  the  plaintiff.  It  also  grants  an 
injunction  in  all  those  cases  where  there  is  a  ques- 
tion between  the  parties,  and  the  Court  considers 
it  proper  that  matters  should  be  kept  in  statu  quo 
until  the  question  is  decided.  Then  will  either  of 
those  cases  assist  the  plaintiff  on  the  present  occa- 
sion t  There  is  no  property  of  the  plaintiff  that  the 
defendant  is  interfering  with.  The  plaintiff's  lease 
had  expired  on  the  19th  of  September  1862.  I  will 
consider  in  a  minute  any  question  of  equity,  but 
his  lease  had  expired  at  that  time,  and  he  had  no 
legal  right  to  pmsession  after  that  period.  From 
that  period,  had  it  not  been  for  some  arrangement 
between  the  defendant  and  the  freeholders,  with 
which,  as  it  appears  to  me,  the  plaintiff  has  nothing 
to  do,  the  defendant  was  entitled  to  the  possession 
from  the  19th  of  September  down  to  Christmas, 
and  he  was  also  entitled  to  something  in  the  nature 
of  goodwill  if  there  is  any  benefit  which  a  tenant 
may  have  by  being  in  possession  at  the  expiration  of 
his  lease.  The  defendant  was  entitled  to  that,  and 
the  plaintiff  seeks  to  remove  him  from  that.  Now, 
has  he  any  right  at  Uw,  or  if  he  has  no  right  at  law 
has  he  any  right  in  equity?  The  Court  of  law  has 
determined  that  the  defendant  in  equity  was  entitled 
to  the  legal  possession  of  the  premises.  They  are 
the  judges  of  what  the  law  is  and  where  the  legal 
estate  is,  and  they  have  so  determined.  It  is  not 
the  province  of  this  Court,  nor  could  this  Court 
with  propriety  sit  on  appeal  from  the  Court  of 
Exchequer  sitting  in  banco,  and  decide  that  upon  a 
purely  legal  question,  for  it  is  none  other  than  a 
legal  question^  the  Court  of  Exchequer  was  wrong, 


and  that  they  ought  to  have  decided  that  the  legal 
possession  was  in  the  plaintiff  iii  equity,  and  not 
u  the  defendant  in  equity.  I  am  bound  by  their 
decision.  Therefore,  at  law,  the  plaintiff  in  equity 
had  no  right  against  the  defendant.  Then,  whi^ 
equity  has  he  against  him  f  If  I  look  at  his  bill, 
I  find  none  at  sB.  He  does  not  ask  for  any.  He 
prays  no  relief  whatever  except  the  injunction.  Tlie 
equity  he  endeavours  to  make  out  is  this:  he  says, 
as  to  this  arrangement  which  I  have  already  spoken 
of,  that  in  January  1861  an  agreement  was  entered 
into  by  the  freeholders,  who  are  not  now  before 
the  Court,  and  the  plaintiff  in  equity,  to  gmnt  him 
a  renewed  lease  of  this  house  from  the  time  of  the 
expiration  of  it,  and  that  all  the  leases  were  to  be 
surrendered;  that  they  have  refused  to  peribnn 
their  contnict)  and  he  has  filed  a  bill  for  specific 
performance.  That  may  be  so;  but  how  is  the 
defendant  here  to  ascertain  what  the  result  of  that 
suit  may  bet  I  cannot  try  that  question  here. 
No  doubt,  if  the  plaintiff  here  had  filed  his  bill  for 
specific  performance  against  the  freeholders,  and 
stated  that  they  were  colluding  with  the  defendant 
here  for  the  purpose  of  endeavouring  to  defeat  him 
by  underhand  means,  there  might  possibly  have 
been  some  question  to  be  determined  m  this  Court; 
and  if  that  case  had  been  made  out,  that  might 
have  entiUed  the  plaintiff  to  relief  against  the 
defendant,  and  have  given  him  some  equity.  But 
assume  that  this  were  now  the  hearing,  what  have 
I  to  decree,  supposing  the  bill  to  be  taken  pro 
confesso  f  There  is  no  privity  between  the  plaintiff 
and  the  defendant;  there  is  no  contract  alleged 
between  them;  there  is  no  collusion  alleged  with 
any  person  who  is  a  defendant  to  the  suit.  Relief 
there  could  be  none,  except,  if  I  am  wrong  in  tiie 
view  I  take  of  this  case,  there  ma^  be  a  perpetual 
injunction  against  taking  possession.  But  what 
would  be  the  effect  of  that  ?  What  is  to  become 
of  the  other  suit  for  specific  performance  f  The 
defendant  cannot  press  that  on  to  a  hearing.  He 
cannot  tell  what  may  take  place  in  that  suit.  How 


Digitized  by 


Google 


Yoi.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


895 


he  had  no  titie  to.  It  was  plain,  therefore, 
that  this  was  a  most  vexations  proceeding ; 
vexations  it  would  have  been  under  any 
dicmnstances,  when  the  plaintiff-at-law's 
interest  in  the  term  must  be  determined 
long  before  the  action  could  be  tried,  and 
the  whole  ten  days'  reversion  represented 
a  value  of  a  few  shillings  only,  but  still 
more  vexatious  when,  as  was  now  admitted, 
the  action  was  brought  with  a  view  to  pro* 
mote  a  rival  agreement,  and  deprive  the 
phiintifr  of  the  performance  of  his  agree- 
ment. It  was  true  the  Court  had  no  right 
to  interfere  with  the  enforcement  of  a  legal 
title,  though  the  interest  might  be  infi- 
nitesinial ;  but  when  he  came  to  look  into 
the  bona  fides  of  the  matter  he  found  the 
interest  sought  to  be  enforced  at  law  was 
80  minute  that  the  action  must  necessarily 
be  vexatious.     If  the  legal  title  were  used 


at  law  for  a  purpose  inconsistent  with  good 
fedth,  then,  undoubtedly,  this  Court  would 
interfere,  on  the  established  principle  of 
preventing  a  legal  right  from  being  enforced 
in  an  inequitable  manner  and  fbr  an  in- 
equitable purpose.  It  was  clear  the  whole 
thing  was  an  attempt  on  the  part  of  the 
defendant  to  enforce  his  right  ^ter  he  had 
become  well  aware  that  the  plaintiff  had 
obtained  the  agreement  from  the  rever- 
sioners. It  was  admitted  that  the  costs  of 
the  action  were  not  in  dispute,  nor  was 
there  any  question  about  the  mesne  profits ; 
and  the  Court  was  boimd  to  restrain  the 
defendant  from  using  his  legal  rights  for  a 
sinister  and  inequitable  purpose.  The  mat- 
ter had  been  argued  before  his  Lordship 
with  an  admission  of  those  painful  facts, 
but  they  were  not  presented  to  the  Master 
of  the  Rolls;  and  although  therefore  his 


is  be  to  deal  with  it  ?  ABBume  that  the  pl^tiff 
does  not  go  on  with  it^  is  he  still  to  have  this  in- 
joDctkni  against  the  defendant,  whom  the  Court  of 
law  has  determined  to  be  entitled  to  possession  t  I 
leave  out  of  consideration  the  question  whether  the 
legal  estate  is  vested  in  the  freeholders,  and  who- 
tW,  if  they  thought  fit,  they  might  take  posses- 
sion. They  are  not  in  question.  Then,  bmng  at 
a  loss  to  make  any  declaration  aeainst  the  defen- 
dant, I  do  not  see  my  way  to  maiking  a  decree  for 
an  injunction,  upon  the  ground  that  the  property 
of  the  plaintiff  is  interferad  with;  nor  do  I  see  my 
way  to  saying  that  matters  ought  to  be  left  in 
ftote  quo  by  reason  of  some  litigation,  for  that  must 
be  a  litigation  between  the  plaintiff  and  the  de- 
fendant, not  a  litigation  existing  between  other 
psrties.  The  difficulty  I  feel  in  that  case  is  cer^ 
tsinly  one  of  the  strongest  deecription. 

l^ose  are  the  grounds  on  which  it  has  occurred 
to  me  that  I  am  totally  unable  to  deal  with  this 
esse  so  as  to  interfere  with  the  legal  possession. 
If  Uiere  be  an  equity  between  these  parties,  it 
ought  to  have  been  prayed;  and  if  their  equities 
sre  eqniJ,  I  am  not  to  interfere  with  the  legal  pos- 
session in  the  mean  time. 

I  do  not  go  into  the  question  whether  the  con- 
doct  of  the  plaintiff  was  right  or  not  with  respect 
to  the  particular  matter  which  occurred  in  January 
1861,  when  the  plabtiff  is  said  to  have  got  an 
Agreement  for  the  renewal  of  his  lease,  upon  the 
^apposition  that  the  rent  was  only  ibl.  instead  of 
55^.  I  thmk  I  have  nothing  to  do  with  that;  but 
I  have  to  look  at  this  solely  upon  equitable 
and  legal  grounds;  and  I  find  the  legal  possession 
it  vested  in  the  defendant  here,  the  plaintlff-at-law; 
that  he  is  entitled  to  it,  and  that  the  plaintiff  in 
equity  is  not  entitled  to  it;  and  that  he  has  no 
equi^,  and  prays  no  equity  against  the  defendant 
How,  then,  is  it  possible  that  this  Court  can  inter- 
fere and  grant  any  injunction  ? 

I  certainly  give  tins  judgment  with  veiy  con- 
siderable hesitation  and  doubt,  because  my  belief 


is,  that  the  Lord  Chancellor  does  not  agree  with 
me  in  that  view  of  the  case ;  but  it  is  my  duty, 
upon  considering  the  matter  as  fully  as  I  can,  to 
decide  aooording  to  what  I  consider  to  be  the  rights 
of  the  parties,  and  what  appears  to  me  to  be  just: 
and  I  am  also  strongly  influenced  by  this,  which  I 
have  already  referred  to  onoe,  that  tbat  species  of 
benefit,  which  is  rather  of  a  visionary  character, 
and  which  in  cases  of  partnersbip  is  called  *'  good- 
will,'* which  attaches  to  property,  and  which  may 
be  had  by  a  tenant  holding  over  after  the  expira- 
tion of  his  lease,  and  which  belongs  to  the  defen- 
dant in  this  case,  has  been  taken  forcibly  away  from 
him  by  the  plaintiff  by  means  of  his  resistance  to 
the  action.  I  think  the  justice  of  this  case  is  with 
the  defendant,  and  the  plaintiff  is  not  entitled  to 
the  injunction  which  he  asks. 

It  was  suggested,  on  behalf  of  the  plaintiff,  that 
if  he  succeeded  in  the  suit  for  specific  performance, 
the  defendant  here  being  no  party  to  that  suit,  he 
would  have  to  bring  an  ejectment  asainst  him  to 
get  him  out  of  possession.  That  would  be  at  very 
great  expense;  and  I  think  the  defendant  ough^ 
tiierefore,  to  give  an  undertaking  to  alnde  by  any 
order  that  the  Court  may  make  in  the  other  suit. 

I  propose,  therefore,  to  make  an  order  to  this 
effect :  The  defendant  undertaking  to  abide  by 
any  order  or  decree  for  specific  performance  which 
may  be  made  in  the  suit  of  Buckland  v.  Atkim, 
to  obtain  specific  performance  of  the  agreement 
alleged  by  the  plaintiff  to  have  been  entered  into 
vnth  him,  and  also  undertaking  to  submit  to  the 
jurisdiction  of  the  Court  in  tMs  suit  as  to  any 
order  the  Court  may  make  to  deliver  up  possession 
of  the  messuage  to  the  plaintiff,  and  to  account  for 
the  rent  thereof,  or  to  fix  him  with  an  occupation- 
rent,  in  case  the  Court  should  think  fit  so  to  order, 
this  Court  doth  direct  that  the  injunction  now  in 
force  shall  be  continued  until  the  13th  of  March 
next,  and  shall  stand  dissolved  from  and  after  that 
day.  Liberty  to  apply.  Costs  to  be  costs  in  the 
cause. 
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decision  would  be  in  fovonr  of  the  plaintiff 
lie  had  a  difficulty  in  giving  him  his  costs. 
There  would  be  a  declaration  that  the  plain- 
tiff, paying  the  costs  of  the  action  of  eject- 
ment, and  also  the  mesne  profits,  was  enti- 
tled to  a  perpetual  injunction.     No  costs. 


ROMILLY,  M.R 

Dea  4. 


WATKIN8  V,  WBSTON. 


Will — Absolute  Gift — Devesting. 

A  testator  gave  real  and  personal  estate  to 
trustees  upon  trtist  to  receive  the  rents  of  cer- 
tain leasehold  premises,  and  pay  the  same  to 
his  daughter  E,  upon  her  sole  receipt,  for  her 
separate  use,  but  in  case  of  the  death  of  E. 
before  the  expiration  of  the  lease  then  upon 
trust  for  her  children,  E,  died  before  the 
expiration  of  the  lease  unthout  children : — 
Held,  that  she  was  entitled  to  the  leasehold 
premises  absolutely, 

Joseph  Kay,  by  his  will  dated  the  23rd 
of  December  1847,  devised  and  bequeathed 
all  Ids  real  and  personal  estate  to  Charles 
Turpin  and  William  Leonard  Watkins, 
(whom  he  appointed  his  executors  and  trus- 
tees,) their  heirs,  executors,  administrators 
and  assigns,  upon  trust  for  the  purposes 
therein  expressed,  and  after  declaring  the 
trusts  of  some  leasehold  premises  at  Kings- 
ton, he  said,  ''As  to  all  my  estate  and 
interest  in  three  several  leasehold  houses  in 
Bolingbroke  Row,  Walworth,  upon  trust  to 
receive  the  rents  and  profits  thereof,  and, 
subject  to  the  rent  and  covenants  in  the 
lease  under  which  I  hold  the  same,  to  pay 
the  same  unto  and  for  the  sole  and  separate 
use  and  benefit  of  my  daughter  Emma,  now 
the  wife  of  Thomas  Wheeler,  and  I  declare 
that  the  same  shall  not  be  subject  or  liable 
to  the  debts  or  control,  kc  of  her  present 
or  any  future  husband,  and  that  her  receipts 
alone  shall  be  sufficient  discharges  for  the 
same,  but  in  case  my  daughter  shall  depart 
this  life  before  the  expiration  of  the  lease, 
then  upon  trust  to  invest  such  rents  and 
profits  in  the  public  securities  of  Great 
Britain,  and  allow  the  same  to  accumulate 
for  the  benefit  of  all  and  every  the  child 
and  children  of  my  daughter  who  shall  be 
living  at  her  decease,  the  same  to  become 
payable  to  them  upon  their  attaining  their 


respective  ages  of  twenty-one,  share  and 
8luu*e  alike." 

The  trustees  were  then  to  hold  otiier 
leasehold  houses  upon  trust  to  receive  the 
rents  and  profits,  subject  to  the  payment 
of  the  rents,  and  to  pay  the  same  unto  and 
for  the  use  and  benefit  of  my  son  Joseph, 
but  in  case  he  should  depart  this  life  before 
the  expiration  of  such  lease,  then  in  trust 
for  his  children. 

Another  trust  in  similar  words  was  de- 
clared of  another  leasehold  house  for  the 
testator's  son  Edwin  and  his  children.  This 
was  followed  by  a  general  residuary  bequest 

The  testator  died  on  the  20th  of  October 
1650,  leaving  his  daughter  and  two  sons 
surviving, 

Emma  Wheeler  survived  her  first  hus- 
band; she  afterwards  intermarried  with  John 
Weston,  and  died  without  ever  having  had 
a  child. 

Messrs.  Joseph  and  EdwinKay  were  both 
living,  and  had  children. 

John  Weston  took  out  letters  of  adminis- 
tration to  his  wife,  and  died  on  the  20th  of 
April  1862,  having  appointed  his  sister  Ann, 
the  wife  of  William  Peet,  his  executrix. 

This  bill  was  filed,  by  W.  L.  Watkins,  to 
carry  into  execution  the  trusts  of  the  will 
of  his  testator. 

Mr,  Druce,  for  the  plaintiSl 

Mr,  Selwyn  and  Mr,  Kay,  for  Mrs.  Ann 
Peet,  the  executrix  of  John  Weston. — ^The 
whole  estate  in  these  leaseholds  was  vested 
in  the  trustees  for  the  sole  benefit  of  the 
testator's  daughter,  without  any  words  of 
limit;  her  interest  therefore  was  absolute 
upon  the  principle  that  a  gift  to  a  party  is 
not  diminished  by  a  gift  over  whidi  never 
arises.  As  therefore  the  testator's  daughter 
Emma  had  no  children,  there  was  nothing 
to  devest  her  interest,  and  the  estate  became 
hers  absolutely. — 

In  re  Corbet^s  Trusts,  Johns.  591 ;  8.  c 

29  Law  J.  Rep.  (n.s.)  Chana  45a 
Norman  v.  Kytiaston,  29  Beav.  96;  s.  c. 

30  Law  J.  Rep.  (n.s.)  Chanc.  189. 
Salmon  v.  Salman,  29  Beav.  27. 
Newland  v.  Shephard,  2  P.  Wutts.  194. 
Knight  v.  Selby,  3  Man.  &  G.  92;  s.c. 

3  Sc  N.S.  409 ;  10  Law  J.  Rep.  (n.s.) 

C.P.  263. 
Jackson  v.  Noble,  2  Keen,  590;  a  c  7 

Law  J.  Rep.  (n.s.)  Chanc.  133. 
Whittell  V.  Dudin,  2  J.  &  W.  279. 
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Mr,  BaggaUay  and  Mr.  NcddeVy  for  Jo- 
seph Kay. — ^The  gift  over  to  the  children 
of  the  testator's  daughter  oonld  not  affect 
her  interest;  it  was  merely  a  right  to 
receiye  the  rents  from  the  trustees  as  long 
as  she  could  give  a  receipt  for  them.  Her 
personal  enjoyment  was  alone  contemplated, 
and  as  there  was  a  j&ilure  of  children,  the 
property  at  her  decease  fell  into  the  residue. 

Mr.  Cotton^  for  the  assignees  of  Edwin 
Kay,  who  had  become  bankrupt. 

Mr.  Wel/ordy  for  a  mortgagee  of  the  inter- 
est of  Edwin  Kay  under  the  will 

The  Mastkr  op  the  Rolls. — ^There  is 
little  doubt  but  that  Emma  took  an  absolute 
interest  in  the  leasehold  estate.  If  the  tes- 
tator had  given  the  houses  to  his  daughter 
directly,  instead  of  vesting  the  legal  estate 
in  trustees,  she  would  have  taken  the  abso- 
lute interest;  even  if  it  had  been  freehold, 
it  would  have  been  impossible  to  say  that 
any  interest  remained  outstanding.  The 
intervention  of  trustees  made  no  difference, 
the  directions  which  secured  the  property 
to  her  for  her  separate  use  were  evidently 
iuaerted  for  the  mere  purpose  of  excluding 
the  marital  right  of  the  husband.  If  it  were 
held  to  be  a  gift  for  Hfe  only,  the  words 
|*for  Kfe"  must  necessarily  be  introduced;  as 
it  stood,  howevOT,  the  absolute  gift  was  only 
to  be  cut  down  in  the  event  of  Emma 
having  children:  it  was  a  benefit  exclusively 
for  tiiem:  she  had  none ;  the  event  therefore 
had  not  happened,  and  the  gift  for  her  re- 
mained unaffected  and  absolute. 


Jan.  15, 16, 23.   }   ^abkee  t..  kickson. 

Will — Construction — "J  acknowledge 
T.N.  to  he  my  heir-at-law.'' 

A  testator  made  a  codicil  to  his  will  in 
these  words :  "  /  acknowledge  T.  iV,  my 
second  cousin,  to  be  my  next-of-kin  and  heir- 
atrlaw  to  all  my  real  and  personal  property 
situatei  n  the  parish  of  M'*: — Held,  a  good 
devise  to  T.  N.  of  property  in  the  parish 
ofM. 

A  codicil  contained  the  foUomng  ex- 
pression :  "  T.  Ny  my  second  cousin^  is 
my  next-of-kin  and  heir-at-law,  as  my  bro- 
ths J.    is  dead,  and  has  left  no  issue.'' 


Held,  that  it  could  not  he  inferred  from 
thds  that  the  testator  was  ignorant  of  the 
state  of  the  family  of  another  brother,  who 
had  left  issue. 

In  this  case,  which  came  on  upon  appeal 
from  a  decision  of  Stuart,  V.C,  allowing 
a  demurrer  to  the  plaintifi^'  bill,  the  ques- 
tion turned  upon  the  construction  of  a  codicil 
to  the  will  of  Samuel  Newns,  by  which  he 
acknowledged  the  defendant,  Thomas  Nick- 
son,  to  be  his  next-of-kin  and  heir-at-law 
to  all  his  real  and  personal  property  in  the 
parish  of  Manchester. 

The  testator,  by  his  will,  dated  the  3rd 
of  December  1832,  devised  real  estate  at 
Chorlton-upon-Medlock,  in  the  county  of 
Lancaster,  and  his  residuary  personal  estate, 
to  Thomas  Airey  and  Thomas  Bromiley, 
upon  trust  for  his  wife  during  her  life,  and 
after  her  decease,  as  to  one  moiety,  in  trust 
for  his  brother  John  Newns,  or  if  he  should 
not  be  living  at  his  death,  for  his  issue, 
and  in  default  of  issue  upon  the  trusts 
declared  of  the  other  moiety;  and  as  to  the 
other  moiety,  upon  similar  trusts,  substi- 
tuting the  name  of  his  brother  William  for 
that  of  John;  and  he  appointed  Airey  and 
Bromiley  his  executors. 

John  Newns  died  without  issue  in  the 
lifetime  of  the  testator,  and  William  Newns 
also  died  in  his  lifetime,  leaving  a  son  and 
two  daughters  surviving. 

On  the  3rd  of  February  1843  the  tes- 
tator made  a  codicil  to  his  will  as  follows : 

"  I,  Samuel  Newns,  of  Greenhays,  in  the 
parish  of  Manchester,  in  the  coimty  of 
Lancaster,  acknowledge  Thomas  Nickson, 
my  second  cousin,  i^opkeeper.  No.  21, 
Chester  Street,  Chorlton-upon-Medlock,  in 
the  parish  of  Manchester,  to  be  my  next- 
of-kin  and  heir-at-law  to  all  my  real  and 
personal  property  situate  in  the  parish  of 
Manchester,  in  the  county  of  Luicashire, 
K  my  wife  survives  me.  in  two  years  after 
my  wife's  death  my  second  cousin,  Thomas 
Nickson,  and  next-of-kin,  to  take  possession 
of  all  my  real  and  personal  property,  and 
to  pay  iJl  my  just  debts,  accordmg  to  my 
wiU.  Thomas  Nickson,  my  second  cousin, 
his  my  nextH)f-kin  and  heir-at-law,  as  my 
brother  John  is  dead  and  has  left  no  issue. 
The  reason  I  give  Thomas  Nickson  this 
written  document  is,  I  am  afi&aid  my  exe- 
cutors will  not  put  my  will  into  court,  as 
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they  wanted  me  to  burn  my  will  Executed 
this  3rd  day  of  Febraary  in  the  year  of  our 
Lord  1843. 

"  The  mark  +  of 

"  Samuel  Newna." 
"  Witnesses, 

"  Samuel  Ankers, 
"  John  Jones." 
The  testator  died  in  1845,  leaving  no 
personal  estate,  and  the  will  was  not  proved 
till  1861,  when,  both  the  executors  named 
in  the  will  being  dead,  probate  of  the  will 
and  codicil  was  obtained  by  the  defendant, 
Thomas  Nickson.  At  the  death  of  the  tes- 
tator Enoch  Newns,  the  son  of  William 
Newns,  was  his  heir-at-law. 

The  testator's  widow  died  on  the  27th  of 
January  1857. 

The  bill  was  filed,  by  the  children  of 
William  Newns,  for  the  purpose  of  deter- 
mining the  rights  of  all  parties  in  the  real 
estate  of  the  testator ;  and  it  prayed,  amongst 
other  things,  an  injunction  to  restrain  the 
defendant,  T.  Nickson,  from  selling  certain 
portions  of  the  premises  in  the  parish  of 
Manchester.  To  this  bill  Nickson  demurred; 
and  Stuart,  V.C.  allowed  the  demurrer,  on 
the  ground  of  the  insufficiency  of  the  alle- 
gations, with  leave  to  amend. 

The  plaintifiEs  now  appealed  from  that 
decision. 

The  question  argued  upon  the  appeal 
was  whether,  upon  the  construction  of  the 
codicil,  the  defendant,  Nickson,  was  entitled 
to  the  real  estate  in  the  parish  of  Man- 
chester. 

Mr,  MalvM  and  Mr.  Bird,  for  the  plain- 
tiffs, the  appellants,  aigued  that  there  was 
not  sufficient  in  the  codicil  to  constitute 
the  defendant  devisee  of  the  property  in 
question.  There  was  no  case  which  went 
so  far  as  to  treat  an  acknowledgment  of 
heirship  as  equivalent  to  a  devise. — 

Jdckaon  v.  Craigy  20  Law  J.  Rep.  (n.s.) 

Chanc.  204. 
Tayler  v.  Web,  Style,  301,  319. 
Adams  v.  Adams,  1  Hare,  537  ;  s.  a  11 

Law  J.  Rep.  (n.s.)  Chanc.  305. 
Kennell  v.  AbboU,  4  Ves.  802. 
Doe  d.  Evans  v.  Emns,  10  Ad.  &  K 
228 ;  8.  c.  2  P.  &  D.  378 ;  8  Law  J. 
Rep.  (n.s.)  Q.B.  284. 
Mr,  E,  K,  Karslake,  for  the  defendant 
Nickson,  referred  to 

Sheppards  TwichsUme,  41  d. 


Giles  V.  GiUs,  1  Keen,  685 ;  s.  c.  nom. 

PenfoldY,  Giles,  6  Law  J.  Rep.  (n.s.) 

Cha^c.  4. 
Riskton  V.  Cobb,   9  Sim.   615;  8.C.  5 

MyL  &  Cr.  145 ;  9  Law  J.  Rep.  (n.s.) 

Chanc.  110. 
Sc/doss  V.  Stiehel,  6  Sim.  1. 
Doe  d.  Gains  v.  Bouse,  5  Com.  B.  Rep. 

422 ;   s.  c.    17   Law  J.  Rep.  (n.s.) 

C.P.  108. 
Pratt  V.  Mathew,  22  Beav.   328 ;  s.  c 

2b  Law  J.  Rep.  (n.s.)  Chanc.  409. 
Longstaffy,  Bennison,  1  Drew.  28 ;  s.  c 

21  Law  J.  Rep.  (n.s.)  Chanc  622. 
Campbell  v.  French,  3  Ves.  321. 
Doe  d.  Hickman  v.  Hasletoood,  6  Ad.  & 

R  167;  S.C.   1  Nev.  &  P.  352;  6 

Law  J.  Rep.  (n.s.)  K.B.  96. 
Tilly  V.  Collyer,  3  Keb.  589. 
Mr,  Bird  replied. 

The  Lord  Chancellob  (Jan.  23). — 
The  plaintifib'  title  is  derived  under  the 
will  of  Samuel  Newns,  dated  in  1832.  The 
defendant's  title  rests  upon  the  codicil  to 
that  will  dated  in  1843.  Under  the  will  the 
plaintiffs  claim  to  be  entitled  to  certain 
plots  of  land  and  messuages  of  the  testator 
situate  in  Chorlton-upon-Medlock,  which, 
as  I  collect  from  the  bill,  is  within  the 
parish  of  Manchester.  The  defendant,  Nick- 
son, alleges  that,  in  the  first  sentence  of 
the  codiol  there  is  a  specific  devise  of  the 
whole  of  this  property  to  him  in  fee  simple, 
and  therefore  a  revocation  of  the  devise  in 
the  wilL  In  the  Court  below  the  judgment 
was  not  founded  upon  the  construction  of 
the  codicil,  which  is  really  the  tme  subject 
for  decision,  but  upon  the  insufliciency  of 
the  allegations  in  the  biU ;  and  the  tlce 
C*hancellor,  allowing  the  demurrer,  gave 
leave  to  amend.  As  I  cannot  upon  this 
petition  discharge  the  leave  so  given,  and 
it  is  possible  that  the  construction  of  the 
codicil  may  in  some  respects  be  affected  by 
more  accurate  statements  as  to  the  locality 
of  the  property,  I  shall  decide  upon  the 
construction  of  the  codicil,  without  pre- 
judice to  any  question  that  may  hereaiter 
arise  upon  an  amended  bill 

The  first  part  of  the  codicil  is  in  these 
words:  "I,  Samuel  Newns,  acknowledge 
Thomas  Nickson,  my  second  cousin,  shop- 
keeper. No.  21,  Chester  Street,  Chorlton- 
upon-Medlock,  in  the  parish  of  Manchester^ 
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to  be  my  next-of-kin  and  heir-at-law  to  all 
my  real  and  personal  property,  situate  in 
the  parish  of  Manchester.''  ^d  I  am  of 
opinion  that  these  words  are  a  good  devise  to 
Thomas  Nickson  in  fee  simple  of  all  the  tes- 
tator's lands  in  the  pariah  of  Manchester. 
Nothing  is  better  settled  in  our  law  than  that 
the  words  "I  make  A.  B.my  heir,"  or,  "I  de- 
clare A.  B.  to  be  my  heir,"  or  even  the  words, 
"A.  B.  is  my  heir,"  amount  to  a  devise  to 
A  R  in  fee  of  all  the  inheritable  lands  of 
the  testator.  Thus  in  Tayler  v.  Web  the 
words  were,  "I  do  make  my  cousin  Giles 
Bridges  my  sole  heir  and  my  executor";  and 
it  was  said  by  Roll,  C.J.,  "we  may  collect 
tiie  testator's  meaning  to  be,  by  making 
of  the  party  his  heir,  that  he  should 
have  his  lands,  and  it  is  all  one  as 
if  he  had  said  *heir  of  his  lands.'"  And 
Jennan,  J.  said,  "the  word  'heir'  im- 
plies two  things :  first,  that  he  shall  have 
the  knds;  secondly,  that  he  shall  have 
them  in  fee  simple."  In  the  first  volume  of 
Mr.  Powell's  book  On  Devises^  edited  by 
Mr.  Jarman,  p.  309,  it  is  said,  and  I  think 
correctly,  "If  one  claim  under  the  descrip- 
tion of  heir,  he  must  shew  that  he  is  heir 
in  that  sense  in  which  the  testator  has  used 
the  term.  Now  an  heir  may  be  in  four  ways : 
first,  heir  with  relation  to  the  ancestor  of 
tiie  person  so  described  as  heir  general; 
secondly,  heir  by  particular  description  of 
the  testator,  as  heir  special;  thirdly,  heir 
with  relation  to  property  or  to  the  thing  to 
be  inherited;  fourthly,  heir  by  inference." 
And  on  the  second  head  it  is  said,  at  p.  31 3, 
referring,  although  not  very  correctly,  to 
the  language  of  Lord  Chief  Justice  Hobart, 
in  the  case  of  Caund^n  v.  Clerke  (1),  If  one 
devise  in  these  words,  'I  give  to  my  heir 
male,  which  is  my  brother  X  B,'  this  will  be 
a  good  devise,  although  the  testator  have  a 
son  who  is  heir  general  In  Spark  v.  Pur- 
^l{2)y  it  is  said,  "Though  none  can  be 
truly  heir  but  he  that  the  law  makes  so,  yet 
there  is  an  heir  by  appellation  and  vulgar 
acceptance,  which  intimates  the  state  of  a 
true  heir,  and  therefore,  if  by  my  will  I 
i^point  that  J.  S.  shall  be  heir  of  my  land, 
he  shall  have  it  in  fee,  for  such  estate  as  the 
ancestor  hath,  such  he  is  to  inherit." 

It  was  contended  for  the  plaintiffs  that 
the  word  "acknowledge"  was  not  sufficient 

0)  Hob.  29,  see  p.  84. 

(2)  Ibid.  75. 


to  constitute  a  devisee,  and  that  it  indicated 
an  intention  only  to  recognize  a  degree  of 
relationship.  But  the  answer  is,  that  he  is 
acknowledged  to  be  next-of-kin  and  heir-at- 
law  of  all  the  testator's  real  and  personal 
property  in  the  parish  of  Manchester,  which 
words  plainly  shew  that  he  ib  named  heir 
and  next-of-kin,  not  with  relation  to  the 
testator  personally  but  with  relation  to  the 
property  to  be  taken  and  enjoyed;  and  this 
is  put  beyond  doubt  by  the  subsequent  part 
of  the  wilL  Neither  is  the  word  "acknow- 
ledge" an  insufficie.ut  expression:  it  is 
enough  to  indicate  an  intention  that  the 
person  named  shall  be  recognized  as  filling 
that  character,  which  would  entitle  him  by 
the  law  to  the  whole  of  the  real  estate.  By 
the  Civil  law  before  the  Code  a  particular 
form  of  words  was  required  for  the  institu- 
tion of  an  heir,  but  by  the  Sixth  Book  of  the 
Code,  tit  23,  sec.  15,  "Z>tf  9olem7iitaU  tvr- 
horum  mhlatd,''  this  necessity  is  taken  away, 
and  it  is  said,  ^^Quibuslibet  co»fecta  aerUeniiis^ 
vel  in  qiiolibet  loquendi  genere  formata^  inati- 
tiUio  valeat^  si  inodoper  earn  liquebit  voluntatis 
intentio,*'  And  this  certainly  is  the  rule  of 
law. 

But  it  was  then  insisted  for  the  plaintiffs 
that  the  concluding  words  of  the  will — 
"Thomas  Nickson,  my  second  cousin,  is  my 
next-of-kin  and  heir-at-law,  as  my  brother 
John  is  dead  and  has  left  no  issue," — ^mustbe 
taken  as  meaning  not  merely  what  is  ex- 
pressed and  which  was  true,  namely,  that 
John  was  dead  without  issue,  biit  also  as 
proving  that  the  testator  believed  William 
had  died  without  issue,  which  was  not  true, 
and  consequently  that  the  devise  to  the 
defendant  Nickson  was  founded  iipon  an 
erroneous  supposition  and  therefore  fails. 
It  is  scarcely  necessary  to  observe  that  no 
such  inference  can  be  derived  from  the 
words.  The  death  of  John  without  issue 
might  have  been  a  very  sufficient  reason 
with  the  testator  for  making  Thomas  Nick- 
son his  general  devisee  to  the  exclusion  of 
the  plaintiffs  claiming  to  be  issue  of  William. 
I  cannot  presume  that  the  testator  made  his 
codicil  under  the  belief  that  his  brother 
William  was  dead  without  issue  unless  he 
had  said  so. 

My  opinion  is  that  all  the  testator's  real 
estate  in  the  parish  of  Manchester,  which 
upon  this  bill  must  be  taken  to  include  the 
liuids  and  messuages  claimed  by  the  plain- 
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tiffis,  is  well  devised  to  Thomas  Nickson  in 
fee,  and  that  this  demurrer  ought  to  be 
allowed.  I  must  therefore  dismiss  the  peti- 
tion of  rehearing  with  costs,  but  I  leave  un- 
touched that  part  of  the  order  which  gave 
leave  to  amend.  It  is  unnecessary  to  add  to 
what  I  have  already  intimated,  that  the  allow- 
ance of  the  demurrer  will  not  affect  any 
question  upon  the  amended  bilL 


Wood,  V.C.  "v 

April  15.      f 

Lords  Jusnoss.  C 

June  4.       ) 


DAVIDSON  V.  wood. 


Baron  and  Feme — Money  Advances  to 
Wife — Necesmries — Lano/cy  of  Husband, 

T,  W,  having  become  lunaticy  was  taken  to  an 
asylum  in  Lcmdon,  Hisvn/e,wkoatth^time 
of  her  marriage  was  entitled  to  separate  pro- 
perty, removed  to  London  in  order  to  be  nec^ 
her  husband,  and  borrowed  money  on  his 
credit  to  meet  the  expense  of  such  removal 
of  herself  and  husband,  and  to  provide  her- 
self with  necessaries,  T,  W.  died,  and  a  bill 
was  filed  for  the  administration  of  his  estate. 
The  persons  who  had  made  the  advances  to 
the  wife  carried  in  their  claim  for  the 
amount  against  T,  W,*s  estate  : — Held,  by 
one  of  the  Vice  Chancellors  and  affirmed  on 
appeal,  that  the  claim  must  be  aUoufed, 

Semble — that  a  woman  possessed  of  sepor 
rate  estate  is  entitled  to  maintenance  by  her 
husband,  although  he  be  lunatic,  and  is  not 
bound  to  pledge  her  separate  estate  in  order 
to  provide  herself  with  necessaries. 

In  1836  Amelia  Storey,  a  widow,  who, 
under  the  will  of  her  former  husband,  was 
entitled  to  a  life  interest  in  certain  real 
and  personal  estate  of  the  annual  value  of 
108/.,  intermarried  with  Thomas  Wood,  of 
Downham  Market  On  this  marriage  her 
property  was  by  deed  settled  to  her  sepa- 
rate use,  but  the  income  was  always  re- 
ceived and  applied  by  T.  Wood. 

In  August  1858  T.  Wood  became  a 
lunatic,  and  in  September  1859  he  was 
removed  to  a  private  lunatic  asylum 
in  London.  His  wife  took  a  house  near 
the  asylum,  and  removed  the  furniture 
belonging  to  her  husband  from  Downham 
Market  to  her  house  in  London. 


T.  Wood,  previously  to  his  lunacy,  had 
been  living  at  the  rate  of  400/L  per  annum. 

On  the  Ist  of  February  1860  it  was 
found  by  inquisition  that  T.  Wood  was  a 
person  of  unsound  mind,  and  that  he  had 
been  so  since  the  Ist  of  August  1858,  and 
his  wife  was  appointed  committee  of  lus 
person. 

On  the  9th  of  November  1861  T.  Wood 
died  at  the  asylum  in  London. 

From  September  1859  up  to  the  time  of 
her  husband's  death  Mrs.  Wood  received 
nothing  from  him  or  his  estate  towards  her 
maintenance  and  support 

In  order  to  meet  the  expense  of  the 
above-mentioned  removal  of  herself  and 
husband  to  London,  and  afterwards  for  her 
own  maintenance  and  support  from  Sep- 
tember 1859  to  November  1861,  Mrs.  Wood 
borrowed  from  Messrs.  Davidson,  Bradbuiy 
h  Hardwick,  her  solicitors,  various  sums 
of  money  amounting  in  all  to  135/.  on  her 
husband's  credit 

On  the  death  of  the  said  T.  Wood  a  suit 
was  instituted  for  the  administration  of  his 
estate. 

Messrs.  Davidson,  Bradbuiy  h  Hardwick 
carried  in  their  claim  before  the  chief  derk 
for  the  above  amount  The  case  was  ad- 
journed into  Courts  and  now  came  on  for 
hearing. 

Mr,  Marten,  in  support  of  the  claim,  con- 
tended that  a  Court  of  equity  would  allow 
a  person  who  had  advanced  money  to  a  wife 
living  apart  from  her  husband,  to  claim  the 
amount  against  the  husband,  when  such 
money  had  been  employed  in  paying  for 
necessaries,  and  on  this  point  he  cited — 
Jenner  v.  Morris,  1  Dr.  &  Sm.  218; 
S.C.  3DeGex,F.ife  J.45;  29  Law  J. 
Rep.  (n.s.)  Chanc.  923;  30  Law  Ji 
Rep.  (n.8.)  Chanc.  361. 
Uarris  v.  Lee,  1  P.  Wms.  482. 
In  May  v.  Skey  (1),  the  Vice  Chancellor 
(Sir  L.  Shadwell)  had  apparently  come  to  a 
different  decision,  but  in  that  case,  as  was 
remarked  by  the  Lord  Chancellor  Campbell 
in  Jenner  v.  Morris,  the  Vice  Chancellor, 
proceeded  upon  the  notion  that  the  debt 
was  a  legal  debt,  and  that  the  proper  remedy 
was  at  law,  and  not  by  bill  in  equity. 

By  marriage  a  wife  acquired  a  right  to  be 
maintained  according  to  the  estate  and  con- 

(1)  16  Sim.  588 ;  b.  o.  18  Law  J.  Rep.  (n.8.) 
Chanc  806. 
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dition  of  her  husband,  and  of  this  right  she 
could  only  be  divested  by  her  own  miscon- 
duct ;  and  it  had  been  decided  in  Rectd  ▼. 
Legard{2)  that  a  husband  was  liable  for 
necessaries  supplied  to  his  wife  during  the 
period  of  his  lunacy. 

Money  expended  for  the  necessary  protec- 
tion of  a  lunatic  or  his  estate  may  be  reco- 
vered against  the  lunatic  or  his  estate. 
Williams  v.  Wentworthy  5  Beav.  325. 
Howard  v.  Dighy,  2  CL  «fe  F.  634. 

Mr.  CaldecoUj  for  the  executor  of  the  luna- 
tic, submitted  that  if  the  money  had  been 
borrowed  and  expended  for  the  benefit  of 
the  husband,  then  no  doubt  IkCrs.  Wood 
would  have  been  entitled  to  call  upon  her 
husband's  estate  to  repay  the  money.  Only 
a  small  part  of  the  money  borrowed  was 
expended  on  the  lunatic,  and  there  was  no 
evidence  that  Mrs.  Wood  was  not  in  receipt 
of  a  sufficient  maintenance  from  her  separate 
estate  at  the  time  when  she  thus  pledged 
her  husband's  credit  And  the  fact  that  the 
incomeof  her  separate  estate  wasnot  recdved 
by  her  was  not  sufficient  to  authorize  her 
to  borrow  money  on  her  husband's  credit — 
HoU  V.  Brim  (3).  Such  an  implied  autho- 
rity only  arose  in  special  circumstances,  and 
the  onus  of  proof  of  such  circumstances  lay 
on  the  phdntiff. 

Wood,  V.C,  without  calling  for  a  reply, 
said  that  it  was  new  to  him  that  a  married 
woman  living  apart  from  her  husband  was 
bound  to  pledge  her  separate  property  for 
her  maintenance,  without  calling  upon  her 
husband  to  contribute  towards  her  support 
It  could  not  be  argued  that  because  at  the 
time  a  lady  married,  property  given  to  her 
by  a  former  husband  was  settled  to  her 
separate  use,  therefore  her  second  husband 
was  not  bound  to  contribute  towards  her 
maintenance ;  but  it  was  unnecessary  to 
decide  that  point,  for  this  case  went  fur- 
ther. It  had  been  proved  that  the  husband 
had  actually  received  his  wife's  separate 
estate  up  to  the  time  of  the  lunacy. 

It  had  been  contended  that  the  removal 
of  this  lady  to  London,  where  her  husband 
was  living,  was  a  needless  expense;  but  it 
was  very  natural  that  she  should  desire  to 
be  near  her  husband,  who  was  suffering 

(2)  6  Ezch.  Rep.  686;  8.c  20  Law  J.  Rep.  (n.s.) 
Ezch.  809. 

(3)  4  B.  &  Aid.  252. 
Nbw  Sbkies,  82.— Chahc. 


from  this  terrible  affliction;  and  it  appeared 
to  him  the  lady  did  quite  right  in  so 
removing.  Her  conduct  was  evidently 
approved  of  by  the  Lords  Justices,  or  they 
would  not  have  appointed  her  committee 
of  the  person  of  her  husband. 

Under  the  circumstances,  the  Court  could 
not  hold  that  this  lady,  who  had  been 
accustomed  to  live  at  the  rate  of  400/.  per 
annum,  was,  on  the  lunacy  of  her  husband, 
to  be  content  with  her  separate  estate  only, 
and  not  to  call  upon  her  husband's  estate 
to  contribute  towards  her  maintenance. 
Even  taking  the  separate  income  into 
accoimt,  the  amount  borrowed  for  her 
maintenance  for  two  years  had  not  been 
excessive.  He  must  ^erefore  allow  the 
proof  for  the  amount  claimed.  Costs  to  be 
added  to  the  proof 

From  this  decision  the  executor  of  the 
lunatic  appealed;  and  the  appeal  was  heard, 
before  the  Lords  Justices,  on  the  4th  of 
June,  the  same  counsel  appearing  as  in  the 
Court  below. 

Mr,  CcUdecott,  in  support  of  the  appeal. 
— Besides  the  cases  cited  below  against  the 
claim  being  allowed,  the  following  authori- 
ties were  relied  upon : 

Cliffords.  LcUoTiy  1  Moo.  &  M.  101. 
Liddlow  V.  Wilmot,  2  Stark.  86. 
Dixofi  V.  HurreU,  8  Car.  &  P.  717. 
Johnston  v.  Sumner^  3  Hurl.  &  N.  261. 
Counsel  for  the  respondent  was  not  called 
upon. 

LoED  Justice  Kkioht  Bruce. — ^Upon 
the  cases  cited  from  the  courts  of  common 
law,  it  is  unnecessary  to  give  any  opinion. 
The  amount  of  the  income  of  husband  and 
wife,  and  the  particular  circumstances  of  the 
case,  render  it  wholly  superfluous  for  me  to 
do  so.  The  husband  and  wife  had  less  than 
250/.  of  annual  income  to  live  on,  and  the 
husband,  having  been  unfortunately  afflicted 
with  lunacy,  was  properly  brought  up  to 
London  and  properly  maintained  there,  and 
these  small  advances  were  made  to  her  to 
enable  her  to  support  herself  and  him.  The 
Vice  Chancellor's  decision  was  clearly  right, 
and  the  appeal  from  it  is  frivolous  and  vex- 
atious, and  if  my  learned  Brother  should 
agree  with  me,  it  will  be  dismissed  with 
costs. 

Lord  Justice  Turner. — I  entirely  agree. 
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Railway  Company — Sale  of  Land  to^with 
exception  of  Minerals — Right  of  Landoumer 
to  ivork  Min^ah — Support  to  Surfa^ce — 
Form  of  Injtinction, 

A  conveyance  of  a  strip  of  land  was  made 
to  a  railway  company  in  1834  under  an 
a4it  of  parliament^  which  provided  by  one 
section,  tJiat  all  coal  or  other  mineral  should 
he  deemed  to  he  excepted  out  of  any  purchase 
of  lands  hy  the  company  and  might  he 
worked  hy  the  oumers  and  lessees  thereof, 
"  so  that  no  damage  or  obstruction  he  done 
or  thereby  occur  to  or  in  such  railway  or 
other  works^\'  and  in  case  of  damage  re- 
paration was  to  be  made  by  the  owners  or 
lessees.  And  by  anot/ier  section,  that  wlten- 
ever  the  vjorkings  should  approach  wittdn 
tufenty  yards  of  any  masonry  or  building 
belonging  to  the  company  notice  thereof 
should  be  given  to  them,  and  they  might 
deliver  a  declaration  requiring  tlie  minerals 
under  such  maeonry  or  building  to  be  reserved 
for  t/ieir  protection,  and  in  tluU  ca^e  they 
slwuld  purchase  the  same,  and  in  case 
they  should  not  deliver  such  declaration  that 
the  oumers  or  lessees  might  work  the  minerals 
under  Uie  said  masonry  or  buildings,  in 
tlie  usual  and  ordinary  manner  of  working 
mines,  doing  no  avoidable  damage.  The 
land  ufas  taken  for  the  purpose  of  building 
thereon  a  bridge  of  great  weight,  which  wcu 
subsequently  Indlt  by  tlie  company.  At  the 
time  of  the  purchase  there  was  beneath  the 
land,  and  a  large  tract  of  ad'ioining  land 
belonging  to  the  vendor,  an  old  mine  which 
had  been  accidentally  flooded  and  had  long 
previously  been  full  of  water.  In  1859  a 
lessee,  deriving  title  under  the  vendor, 
threatened  to  drain  the  mine  and  renew  the 
workings: — Held,  that  in  addition  to  the 
special  protection  afforded  by  the  act  in 
respect  of  workings  within  twenty  yards 
distance  of  any  masonry  or  building,  the 
railway  company  was  entitled,  by  way  of 
necessary  incident  to  the  grant  of  the  land, 
to  such  lateral  support  from  the  adjacent 
land  of  the  vendor  not  situate  within  the 
twenty  yards  as  might  he  necessary  to  uphold 


the  bridge;  and  that  the  lessee  was  properly 
restrained  from  working  minerals  under  the 
adjacent  land  not  the  property  ofthecompany, 
and  not  within  the  limits  of  twenty  yards,  so 
as  to  affect  the  stability  of  the  bridge. 

Held,  also,  that  the  circumstance  that  the 
conveyance  of  the  land  was  comptdsory  and 
not  voluntary,  could  not,  in  the  absence  of 
any  special  enactment,  affect  the  construe- 
tion  of  the  conveyance,  nor  prevent  it  from 
passing  to  the  company  the  necessary  right 
of  support  as  an  ordinary  legal  incident. 

Held,  however,  that  although  the  water 
might  afford  additional  support  to  the  sur- 
face, the  company  had  no  right  to  speculate 
on  the  continuance  of  such  an  accidental  cir- 
cumstance, and  that  the  lessee  ought  not  to  he 
restrained  from  withdra/wing  the  water  from 
the  spajces  left  in  the  old  workings,  if  such 
effect  shmdd  be  produced  hy  toorking  the 
colliery  in  a  proper  manner. 

In  cases  like  the  foregoing,  it  being  im- 
practicable to  define  beforehand  the  limits 
unthin  which  the  workings  ought  to  he  re^ 
strained,  an  injunction  is  properly  expressed 
in  general  terms  against  working  so  as  to 
produce  the  particular  evil  apprehended. 

This  wafl  an  appeal  from  a  decree  made 
by  Vice  Chancellor  Wood  (1),  and  an  order 
of  the  Lord  Chancellor  affirming  the  same, 
with  some  slight  alterations  (2) ;  the  prin- 
cipal question  for  decision  being  whether 
the  respondents  were  entitled  to  adjacent 
as  well  as  subjacent  support  for  a  bridge, 
having  regard  to  the  several  acts  of  parlia- 
ment under  which  they  were  carrying  on 
their  undertaking. 

The  respondents  are  the  successors  of  the 
Durham  Junction  Railway  Company,  which 
was  incorporated  by  an  act  of  parliament 
passed  in  1834,  and  the  company  was 
thereby  empowered  to  construct  the  railway 
and  works,  and  to  purchase  the  lands 
therein  mentioned,  amongst  which  were 
certain  lands  belonging  to  and  sabseqaentiy 
purchased  of  a  Mr.  Boulcott. 

The  Durham  Junction  Railway  Company, 
pursuant  to  authority  given  to  them  by  an 
act  of  parliament  passed  in  1844,  sold  all 
their  property  and  rights  to  the  Newcastle 

(1)  1  Jo.  k  H.  145;  s.o.  29  Law  J.  Bep.  (ir.s.) 
Chanc.  808. 

(2)  2  DeGex,F.&  J.  428;  8.0.  80  Law  J.  Rep. 
(N.s.)  Ghana  160. 
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and  DarHngton  Railway  Company,  which 
but-mentioned  company  underwent  several 
changes  of  name,  and  ultimately,  by  virtue 
of  the  North-Eastem  Railway  Company's 
Act,  1854,  (in  which  the  Railways  Chiuses 
Consolidation  Act,  1845,  was  incorporated) 
received  the  name  of  the  North-Eastem 
Railway  Company,  by  which  name  it  is 
now  known. 

By  the  12th  section  of  the  original  act 
the  Durham  Junction  Railway  Company 
wero  required  to  build  in  a  pro^^er  manner  a 
suhsUntial  bridge  or  viaduct  of  brick,  stone, 
wood  or  iron,  or  of  all  or  any  of  those  mate- 
rials, over  the  river  Wear,  as  therein  men- 
tioned. 

By  the  27th  and  28th  sections  of  the 
same  act  it  is  enacted  as  follows : — 

Section  27.  "  Provided  always  and  be  it 
farther  enacted,  that,  nothing  in  this  act 
contained  shall  extend  to  give  to  the  said 
company  any  coal,  stone,  slate  or  other 
mineral  under  any  lands,  tenements  or 
hereditaments  purchased  by  the  company 
under  the  authority  of  this  act  (except  only 
so  much  of  such  stone,  slate  or  mineral  as 
shall  be  necessary  to  be  dug  or  carried  away, 
or  used  for  the  purposes  of  this  act) ;  but 
all  such  coal,  stone,  slate  and  minend  not 
necessary  to  be  so  dug,  carried  away  or 
used  as  aforesaid,  shall  be  deemed  to  be 
excepted  out  of  the  purchase  of  such  lands, 
toiements  and  hereditaments,  and  may  be 
worked  by  the  respective  owners  and  lessees 
of  such  coal,  stone,  slate  or  mineral  under 
the  said  lands,  tenements  and  hereditaments, 
or  under  the  railway  or  other  works  of  the 
said  company,  as  if  this  act  had  not  been 
pissed,  so  that  no  damage  or  obstruction 
be  done  or  thereby  occur  to  or  in  such  rail- 
way or  other  works :  provided  nevertheless, 
tlu^  in  case  any  damage  or  obstruction 
shall  be  so  done  or  occur  to  or  in  such  rail- 
way or  other  works,  the  same  shall  forth- 
wiUi  be  repaired  or  removed  (as  the  case 
may  require)  by  and  at  the  expense  of  the 
respective  owners  or  lessees  of  such  coal, 
stone,  slate  or  mineral  as  aforesaid ;  and  if 
the  same  shall  not  forthwith  be  done,  it 
shall  be  lawful  for  the  said  company  to 
repair  such  damage  or  to  remove  such 
obstruction,  and  to  recover  the  expenses 
Attending  the  same,  in  case  of  neglect  or 
refusal  to  pay  the  same  within  twenty  days 
»iUs  demand  thereof,  by  distress  and  side 


of  the  goods  and  chattels  of  such  respective 
owners  or  lessees,  or  by  action  of  debt  or 
on  the  case  in  any  of  his  Majesty's  Courts 
of  record  at  Westminster." 

Section  28.  "  Provided  also  and  be  it  fur- 
ther enacted,  that  whenever  in  the  working 
or  getting  of  any  such  coal,  stone,  slate 
or  mineral,  the  owners  or  lessees  thereof,  or 
other  persons  working  the  same,  shall  ap- 
proach within  twenty  yards  of  any  masoniy 
or  building  belonging  to  the  said  company, 
the  person  directing  the  working  of  any 
such  coal,  stone,  slate  or  mineral  shall  give 
notice  in  writing  thereof  to  the  said  com- 
pany, and  withm  fourteen  days  after  the 
service  of  such  notice,  the  said  company, 
or  the  directors  of  the  said  company,  to  be 
appointed  as  hereinafter  mentioned,  may 
deliver  to  such  person  a  declaration  in 
writing  under  the  common  seal  of  the  said 
company,  that  they  require  the  coal,  stone, 
slate  or  mineral  under  such  masonry  or 
building  so  lying  within  twenty  yards 
thereof  (or  so  much  thereof  as  shall  be 
specified  in  the  said  declaration)  to  be  re- 
served for  the  protection  of  such  masonry 
or  building,  and  in  that  case  the  said  com- 
pany shall  purchase  and  pay  the  persons 
entitled  to  the  same  for  the  coal,  stone, 
slate  or  mineral  so  reserved;  and  in  case 
the  said  company  and  such  person  shall  not 
agree  as  to  the  price  to  be  paid  for  the  said 
coal,  stone,  slate  or  nuneral  so  reserved,  the 
same  shall  be  settled  by  a  jury,  in  manner 
hereinafter  mentioned ;  and  in  case  the  said 
company  or  the  said  directors  shall  not 
deliver  such  declaration  as  hereinbefore 
mentioned,  the  said  owners,  lessees  or  other 
persons  may  work  and  get  the  said  coal, 
stone,  slate  or  mineral  under  the  said 
masonry  or  buildings,  provided  the  same  be 
worked  in  the  usual  and  ordinary  manner 
of  working  mines,  and  that  no  avoidable 
damage  be  done  to  the  said  masonry  or 
buildings." 

In  the  year  1834  Mr.  Boulcott  was  the 
owner  in  fee  simple  of  lands  on  the  left 
bank  of  the  river  Wear.  Under  the  surface 
of  his  land  lay  seams  of  coal  and  other 
strata,  two  of  which  seams  of  coal  had,  at 
some  previous  time,  been  partially  worked, 
but  such  workings  had  been  abandoned  up- 
wards of  forty  years  before  the  year  1834, 
the  owners  of  the  coal  having  left  pillars  of 
coal  sufficient  for  the  support  of  the  supers 
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incumbent  stmta.  One  of  such  seams  was 
intersected  by  two  bands  of  a  clay  which 
is  apt  to  decompose  and  rot  away  if  exposed 
to  the  air  after  it  has  been  long  in  contact 
with  water.  About  the  time  of  the  aban- 
donment of  the  workings^  the  colliery  in 
question  was  drowned  by  a  flood  of  the 
river  Wear,  which  filled  ^e  workings  with 
water,  and  the  surface  of  the  ground  was, 
in  the  year  1834,  and  had  then  for  many 
years  been,  supported  by  the  joint  pressure 
and  strength  of  the  water  and  the  pillars 
of  coal  The  Durham  Junction  Railway 
Company  having  considered  the  nature 
of  Boulcott*s  land,  and  being  advised  that 
the  surface,  with  its  then  amount  of  support^ 
or  even  in  the  event  of  the  water  being 
drawn  off,  was  secure,  resolved  to  rest  the 
abutments  of  one  end  of  the  proposed  bridge 
on  a  portion  of  Boulcott's  hmd. 

The  company  accordingly  contracted  with 
Boulcott  for  the  puroh^  of  about  seven 
acres  of  his  surface  land,  for  the  sum  of 
650/.,  being  its  surface  value,  and  by  a  deed 
dated  the  20th  of  May  1837,  Boulcott  con- 
veyed the  land  to  the  company;  who  in  the 
year  1836  commenced  buUding  the  bridge, 
resting  the  abutments  of  one  end  of  it  on  ^e 
piece  of  land  purchased  by  them  of  Boulcott 
The  bridge  was  finished  in  the  year  1 838,  and 
haseversincebeen  used  for  traffic.  Itiscalled 
the  Victoria  Bridge,  and  crosses  the  riverWear 
at  a  great  height  and  by  a  single  span,  and 
is  wdl  known  as  a  great  engineering  work. 
The  weight  of  the  bridge  renders  it  necessary 
that  the  surfSace  of  the  ground  on  which  it 
rests  should  have  more  support  than  would 
otherwise  be  required  from  the  subjacent 
and  ac^oining  ground. 

In  the  year  1856  Boulcott,  or  his  suc- 
cessors in  title,  demised  to  the  appellant, 
and  to  one  David  Jonassohn,  the  mines 
underneath  the  piece  of  land  comprised  in 
Boulcott's  conveyance  of  May  1837,  and 
underneath  adjoining  land  of  which  Boul- 
cott was  the  owner  in  fee  simple,  in  and 
previously  to  the  year  1837.  Jonassohn 
died  in  July  1859,  and  the  appellant  had 
since  been  the  sole  lessee  of  the  mines  in 
question. 

In  the  month  of  February  1859  the 
appellant  and  the  late  David  Jonassohn 
commenced  sinking  or  deepening  a  shaft 
called  the  Haugh  Shaft,  for  the  purpose  of 
working  portions  of  the  coal  comprised  in 


the  said  lease,  which  were  yet  unezidored, 
and  which  were  the  greatest  portion  <^  tiie 
mines  comprised  in  the  said  lease.  The 
distance  of  the  shaft  frt>m  the  strip  of  land 
purchased  by  the  eompany  was  about  200 
yards.  Before  the  works  were  so  commenced, 
the  appellant  gave  the  company  notice  of  the 
intention  of  Jonassohn  and  himself  to  work 
the  collieries  and  minerals  comprised  in  Ihe 
lease.  Upon  receiving  such  notice,  the  com- 
pany warned  the  said  Jonassohn  and  the  ap- 
pellant, that  they  could  not  take  away  either 
the  coal  or  the  water  from  undem^tth  the 
said  stripof  land  or  the  immediately  adjoining 
land,wi^outendangeringtheVictoriaBridge, 
and  Jonassohn  and  the  i^pellant  thereupon 
discontinued  working,  but  afterwards  gave 
notice  of  their  intention  to  resume  the 
woriLs;  whereupon  the  respondents  filed 
their  bill  in  June  1859  against  the  I4)pel- 
lant  and  Jonassohn,  and  lifter  the  death  of 
Jonassohn  the  said  bill  was  amended,  and  as 
amended  was  against  the  appellant  as  the 
sole  defendant,  and  prayed  that  the  appel- 
lant might  be  restrained  by  injunction  from 
taking  away  any  of  the  water  or  coal  from 
underneath  the  piece  of  land  purchased 
from  Mr.  Boulcott,  and  frt)m  taking  away 
any  of  the  water  or  coal  undemee^  the 
land  acyoining  thereto,  which  was  necessaiy 
for  the  stability  or  security  of  the  Victoria 
Bridge. 

The  appellant  put  in  his  answer  to  the 
original  bill,  and  stated  that  he  had  no 
inmiediate  intention  of  working  the  coal 
left  at  the  place  where  there  were  former 
workings,  but  that  it  was  most  probable 
that  he  should  do  so  at  a  future  time ;  and 
he  also  mentioned  the  works  conunenced  by 
him  as  aforesaid  for  the  purpose  of  obtaining 
the  coal  yet  unexplored,  and  stated  that  if  he 
should  be  prevented  working  the  same  he 
would  lose  the  benefit  of  the  foresaid  lease, 
and  would  not  be  able  to  perform  the  cove- 
nants therein  contained  on  the  lessee's  part 
And  he  stated  that  he  never  proposed  or  in- 
tended to  work  or  obtain  more  coal  from  the 
said  mine  or  any  part  thereof  than  ought  tobe 
worked  and  obtained  fairly,  regularly  and 
orderly,  andaccordingtothebestandmostap- 
proved  course,  method  and  manner  of  work- 
ing collieries  on  the  rivers  Tyne  and  Wear. 
He  also  further  stated  that  the  works  which 
were  commenced  by  him  as  aforesaid  were  not 
80  commenced  with  the  view  of  pumping 
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ont  the  water  from  imdemeatli  the  piece 
of  land  conveyed  to  the  company,  but  for 
the  purpose  of  working  other  portions  of 
the  coal  mines  comprised  in  the  said  lease 
and  yet  unexplored.  The  appellant  also 
put  in  his  answer  to  the  amended  bill, 
and  thereby  stated  that  he  did  not  desire 
to  woriL  the  pillars  of  coal  left  at  the 
former  workings,  and  undertook  not  to 
work  the  coal  within  such  a  distance  as 
the  Court  should  deem  a  reasonable  dis- 
tance from  the  bridge  or  the  piece  of  land 
purchased  by  the  company  without  giving 
ample  notice  of  his  intention  to  work  the 
sama  And  he  stated  that  from  lus  know- 
ledge of  the  locality,  lie  believed  in  the 
great  value  of  the  mines,  and  that  by  virtue 
of  the  said  lease  he  had  the  additional  and 
veiy  valuable  privilege  of  raising  minerab 
from  other  mines  by  means  of  the  shafts  in 
the  mines  so  leased  as  aforesaid,  and  that 
he  would  be  a  loser  to  the  extent  of  many 
thousand  pounds  if  he  were  deprived  of 
uaing  the  said  shafts,  and  from  sinking 
other  shafts,  if  necessary,  into  the  said 
mines. 

The  cause  came  on  to  be  heard,  upon  mo- 
tion for  decree,  before  Vice  Chancdlor  Wood, 
who,  by  his  decree  made  on  the  22nd  of 
June  1860,  ordered  that  a  perpetual  in- 
jmiction  should  be  awarded  to  restrain  the 
appellant^  lus  servants,  workmen  and  agents 
from  taking  away  any  of  the  coal,  stone, 
slate  or  mineral  from  underneath  the  land 
purchased  by  the  Durham  Junction  Bailway 
Company  from  Joseph  Crew  Boulcott,  or  any 
Utnd  wiUiin  twenty  yards  of  any  masoniy 
w  buildings  belonging  to  the  company,  or 
from  otherwise  worlang  the  mines  under 
the  said  land  so  purchased,  or  within  such 
range  of  twenty  yards,  in  such  a  manner  as 
to  occasion  any  damage  or  obstruction  to  the 
railway  or  other  works  of  the  company,  unless 
snch  notice  should  have  been  first  given  by 
bim,  as  was  required  by  the  28th  section 
of  the  act  in  the  respondents'  bill  mentioned, 
and  the  company  ^ould  have  neglected  to 
deliver  such  declaration  as  in  that  section 
mentioned,  and  to  restrain  the  appellant, 
his  servants,  workmen  and  agents,  from 
working  any  of  the  minerals  under  or  in 
the  land  adjoining  to  the  said  land  so  pur- 
chased, being  the  property  of  the  company, 
and  not  being  within  twenty  yards  of  any 
masonry  or  buildings  belonging  to  the  com- 


pany, in  such  a  manner  as  to  affect  the 
stability  of  the  Victoria  Bridge,  or  the  rail- 
way or  other  works  in  the  respondent's  bill 
mentioned;  but  the  order  was  to  be  without 
prejudice  to  the  appellant's  right  to  pump 
out  or  otherwise  remove  the  water  in  the 
shaft  called  the  Haugh  Shaft,  the  Court 
being  of  opinion  that  the  appellant  was 
entitled  so  to  drain  the  said  shaft. 

The  appellant  then  presented  a  petition 
for  a  rehearing  to  the  Lord  Chancellor.  By 
the  order  made  on  the  rehearing,  in  Novem- 
ber 1860,  the  petition  of  appeal  was  dis- 
missed, but  by  consent,  ^e  injunction 
awarded  by  the  decree  was  varied  by 
omitting  the  words  "or  any  land"  and 
"or,"  above  distinguished  by  italic  type, 
and  the  appellant  was  ordered  to  pay  Uie 
costs  of  the  rehearing. 

Mr.  BoU  and  Mr.  Dickifuon  (Mr.  Han- 
nen  with  them),  for  the  appellant,  contended 
that  the  company  having  acquired  title  to 
the  surface  by  virtue  of  the  compulsory 
powers  of  their  act  of  parliament,  were  not 
entitled  to  adjacent  support,  except  such 
as  was  necessarily  implied  from  the  provi- 
sions of  their  act,  which  support  was  not 
beyond  the  distance  of  twenty  yards  from 
any  masoniy  or  buildings  belonging  to  the 
company  specified  in  their  act — Fletcher  v. 
ike  Great  Western  Railway  Company  (3). 
The  marginal  note  in  The  Caledonian  Rati- 
way  Company  v.  Sprot  (4)  was  not  borne 
out  by  that  case,  and  uiat  was  a  case  of 
voluntary  conveyance.  The  injunction  ope- 
rated as  to  coal  not  being  under  the  land 
purchased,  whereas  section  28.  of  the  act 
applied  only  to  coal  under  the  land  pur- 
chased; this  section  implied  that  the  land- 
owner had  a  right  in  the  minerals  which 
might  endanger  masoniy,  and  the  legis- 
lature had  inserted  the  provision  as  to 
the  twenty  yards  for  the  protection  of  the 
company.  The  27th  and  28th  sections 
must  be  read  together.  The  landowner 
might  work  within  twenty  yards,  paying 
for  damage;  it  could  not  be  intended  that 
he  should  not  be  at  liberty  to  work  beyond 
the  twenty  yards  in  a  fur  and  ordinary 
manner,  and  so  that  no  avoidable  damage 
should  be  done — The  Dudley  Canal  Navi- 

(8)  4  HurL  k  N.  242;  s.c.  28  Law  J.  Hep.  (n.s.) 
Exch.  147 :  in  error,  5  Hori.  Jt  K.  689 ;  a.  c.  29 
Law  J.  Rep.  (n.s.)  Exch.  253. 

(4)  2  Maoq.  449. 
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gation  Company  v.  Orcuebrook  (5),  The 
Londcm  and  NarthrWestem  Railway  Com- 
pany V.  Ackroyd  (6).  The  injunction  was 
BO  vague  as  to  be  contrary  to  tiie  principles 
of  equity;  the  landowner  would  be  in  con- 
tempt of  Court  if  he  worked  at  any  dis- 
tance, so  as  to  affect  the  stability  of  the 
bridge;  which  prevented  him  from  working 
at  alL  The  injunction  was  altogether  too 
indefinite — The  Earl  of  Ripon  v.  Uohart 
(7),  Haines  v.  Taylor  (8),  Cother  v.  the 
Midland  Railtoay  Company  (9).  There  was 
no  evidence  of  damage,  except  as  to  the 
withdrawal  of  the  water,  and  the  land- 
owner ought  not  to  be  responsible  for  the 
withdrawal  of  the  water  from  the  spaces 
in  working  the  mines  properly — Chasemore 
y.  Richards  (10). 

Sir  Hugh  Cairns  and  Mr.  Hobhouse 
(Mr,  George  Williamson  with  them),  for 
the  respondents,  submitted  that  the  con- 
tention of  the  appellant,  that  the  respon- 
dents had  no  right  to  adjacent  support 
from  minerals  in  adjoining  lands,  would 
give  the  appellant  the  right  to  cut  the  sur- 
face of  his  land  and  minerab  so  as  to  leave 
only  a  solid  block  for  the  support  of  the 
railway,  which  would  be  to  doom  it  to 
destruction,  and  the  company  could  not 
purchase  beyond  the  tw^ity  yards.  They 
contended  tliat  the  twenty  yards  had  no 
reference  to  adjacent  support,  only  to  sub- 
jacent support  The  27th  and  the  28th 
sections  of  the  act  related  only  to  subjacent 
support  If  the  true  construction  of  these 
sections  was,  that  the  landowner  was  to  have 
the  mines,  but  that  he  must  make  good  any 
injury  to  the  railway,  then  the  company  need 
not  wait  for  the  injury  to  interfere,  but  might 
do  so  at  once.  The  28th  section  did  not  in- 
terfere with  the  object  of  the  27th  section. 
AU  the  cases  were  to  be  reconciled.  First, 
as  to  the  cases  on  the  Railways  Clauses 
Consolidation  Act,  1845,  sections  77,  78, 
and  79.  This  act  introduced  a  new  con- 
sideration, viz.,  a  lateral  support  of  forty 
yards,  if  no  distance  was  mentioned  in  the 

(5)  1  B.  ft  Ad.  59;  B.  c.  8  Law  J.  Rep.  K.B.  861. 

(6)  8  Jur.  N.S.  911,  918. 

(7)  8  Myl.  &  K.  169;  b.c.  8  Law  J.  Rep.  (n.s.) 
Chano.  145. 

(8)  2  Ph.  209 ;  8.  c.  10  Beav.  75. 

<9)  Ibid.  469 ;  8.  c  17  Law  J.  Rep  (n.s.) 
Ghana  285. 

(10)  7  H.L.  Cae.  849 ;  s.  c.  29  Law  J.  Rep.  (n.s.) 
Exch.  81. 


special  act  The  act  contemplated  that  the 
special  act  might  specify  an  area,  both  sub- 
jacent and  adjacent,  wMch  would  afford  an 
adequate  support;  if  no  area  was  named, 
then  it  defined  forty  yards  as  the  area.  This 
area  was  made  purdiaseable,  and  the  right  to 
support  was  made  correlative  with  the  ri^t 
to  purchase.  The  implication  of  law  to  be 
derived  from  these  conclusions  was,  that 
where  a  purchaseable  area  of  adjacent  and 
subjacent  support  was  thus  provided,  there 
was  no  room  for  an  implication  of  law 
that  any  further  support  was  intended.  In 
such  a  case  compensation  for  mineral  sap- 
port  did  not  form  part  of  the  price  on  the 
original  purchase  of  the  land — Fletcher  v. 
the  Oreab  Western  Railway  Company,  The 
London  and  NorthrWestem  Railway  C(m- 
pany  v.  Ackroyd,  and  BagncUl  v.  the  London 
and  North-  Western  Raihoay  Company  (11). 
The  cases  in  which  the  Railways  (ISaaBee 
Consolidation  Act  did  not  apply  wefe 
The  Dudley  Canal  Navigation  Company  v. 
Orazebrook,  which  was  dearly  distingmsh- 
able  from  the  present  case,  The  BinMng- 
ham  Canal  Navigationy,  Earl  of  Dudley  (12) 
and  The  Stourbridge  Navigation  v.  EaH 
Ward  (IS).  The  respondents  had,  however^ 
a  common  law  right  to  adjacent  support— 
The  Caledonian  Railway  Company  v.  SproL 
This  case  was  conclusive  of  the  present, 
and  had  been  followed  by  The  Caledonian 
Railway  Company  v.  Lord  Belhaven  (14), 
Humphries  v.  Brogden  (15),  Roberts  v. 
Haines  (16)  and  The  North-Eastern  Rail- 
way Company  v.  Crosland  (17) ;  and  it 
was  inmiatmal  whether  the  purdiase  was 
voluntary  Or  compulsory,  l^e  danger  to 
the  respondents  was  threatened  by  the 
appellant  himseli  The  injunction  was  in 
the  proper  and  the  most  merciful  form,  and 
was  the  form  of  iigunction  granted  in 
parallel  cases;  as  such  they  referred  to  The 
Imperial  Gas- Light  Company  v.  Broadbent 
(18),  The  Earl  of  Ripon  y.  Hobart,  Haines 

(11)  10  W.  Rep.  282. 

(12)  9  Jar.  N.S.  24. 
(18)  7  Ibid.  829. 

(14)  3  Maoq.  56. 

(15)  12  Q.B.  Rep  789;  b.  a  20  Law  J.  Rep.  (N.8.) 
Q.B.  10. 

(16)  6  E.  &  B.  648;  b.  o.  25  Law  J.  Rep.  (N.s.) 
Q.B.  858:  on  appeal,  7  E.  &  B.  625;  a.  a  27  Lav 
J.  Rep.  (K.B.)  Exch.  49. 

(17)  2  Jo.  k  H.  565,  anU,  853. 

(18)  7  H.L.  CaB.  600;  b.  c.  29  Law  J.  Rep.  (f.s.) 
Chano.  877. 
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T.  Taylor,  Cfoiher  v.  the  Midland  RaUway 
Companyy  and  The  NorthrEastem  Railway 
Company  ▼.  Crodand,  The  kguryy  if  any, 
to  ^e  appellant  did  not  arise  from  the 
form  of  the  injunction,  but  by  act  of  law. 

Mr,  jRoHy  in  reply. — The  legislature  has 
determined  that  twenty  yards  is  a  sufficient 
area  for  support;  and  if  the  respondents 
require  a  greater  area,  they  must  apply  to 
the  legislature  to  increase  their  right  to 
support  It  was  conceded  that  where  there 
was  a  purchaseable  area  for  support  there 
was  no  room  for  an  implication  that  any 
further  support  was  intended.  This  put  an 
end  to  the  respondents'  case.  The  appellant 
is  at  all  events  entitled  to  some  declaration  to 
the  effect  that  he  is  not  to  be  responsible  for 
withdrawing  the  water  from  the  spaces,  if 
such  a  result  is  occasioned  in  the  proper 
working  of  the  mines.  The  cases  refeired 
to  as  to  the  form  of  the  injunction  are  no 
answer  to  the  objections  to  it;  when  there 
is  a  doubtful  right,  the  Court  will  endeavour 
to  define  that  ri^t  to  the  utmost  extent, 
and  will  cast  upon  the  plaintiff  the  obliga- 
tion of  shewing  within  what  limit  damage 
will  arise,  and  will  ascertain  it. 

Lord  Chslmsford. — My  Lords,  during 
the  opening  of  this  case,  on  the  part  of  the 
appdlant,  I  felt  considerable  doubt  whether 
the  injunction  could  be  maintained  to  the 
foil  extent  to  which  it  had  been  granted; 
but  having  carefully  considered  the  able 
arguments  addressed  to  your  Lordships 
by  the  counsel  on  both  sides,  I  am  now 
satisfied  t^t  the  decree  appealed  from 
may,  with  some  modification,  be  generally 
affirmed.  The  appellant  is  the  lessee  of  the 
mines  in  question  for  the  term  of  forty-two 
years,  under  a  lease  of  the  2l8t  of  Decem- 
ber 1856,  granted  by  Mr.  Boulcott,  who 
was  the  proprietor  of  the  mines  in  1834, 
when  the  act  for  making  what  is  now  the 
respondents'  railway  was  passed.  Under 
this  act  the  company  was  empowered  to 
carry  the  railway  over  the  river  Wear,  at 
or  near  to  a  place  called  Biddick,  by  means 
of  a  bridge  or  viaduct  For  the  purpose  of 
constructing  this  bridge  and  a  portion  of 
the  railway,  the  company  required  some 
of  the  land  of  Mr.  Boulcott  under  which 
there  were  seams  of  coal,  and  he  agreed  to 
sell  them  the  required  quantity  of  land  for 
the  sum  of  650/L    It  seems  lao  me  to  be  not 


very  important  to  consider  whether  this 
transaction  is  to  be  r^arded  in  the  light  of 
a  voluntary  or  a  compulsory  sale.  As  the 
company  could  have  compelled  Mr.  Boulcott 
to  part  with  his  land  for  the  purposes  of 
the  act  the  latter  would  probably  be  the 
more  correct  view.  The  conveyance  to  the 
company  was  made  in  the  form  prescribed 
by  the  act,  and  must  be  read  as  if  the 
sections  applicable  to  the  subject-matter  of 
the  grant  and  its  incidents  were  inserted 
in  it.  These  sections,  the  27th  and  the 
28th,  contain  provisions  for  the  case  of 
mines  lying  under  land  purchased  by  the 
company  under  the  authority  of  the  act 
These  mines,  whether  of  coal,  stone,  slate, 
or  other  mineral,  by  the  27th  section,  are 
to  be  deemed  to  be  excepted  out  of  the 
purchase  of  such  lands,  and  may  be  worked 
by  the  respective  owners  under  the  lands 
or  under  the  railway  or  other  works  of  the 
company,  as  if  the  act  had  not  been  passed, 
''  so  that  no  damage  or  obstruction  be  done, 
or  thereby  occur,  to  or  in  such  railway  or 
other  works."  The  28th  section  relates  to 
masonry  and  building  belonging  to  the 
company,  and  enacts  that  whenever  in  work- 
ing any  such  coal,  <fec.  (which  refers  to  coal 
previously  mentioned  as  being  under  the 
land  purchased),  the  working  shall  approach 
within  twenty  yards  of  any  masonry  or 
building,  notice  shall  be  given  by  the  owner 
or  lessee  of  the  mines,  and  the  company 
may  deliver  a  declaration  that  they  require 
the  coal  to  be  reserved  for  the  protection 
of  such  masonry  or  building,  and  in  that 
case  they  shall  purchase  and  pay  for  the 
coal  so  reserved,  and  in  case  the  com- 
pany shall  not  deliver  such  declaration,  the 
owners,  &c  may  work  or  get  the  coal  under 
the  masonry  or  buildings;  provided  the 
same  be  worked  in  the  usual  and  ordinary 
manner  of  working  mines,  and  that  no 
avoidable  damage  be  done  to  the  said 
masonry  or  buildings.  The  appellant  con- 
tends that  the  27th  section  must  be  inter- 
preted by  the  28th,  and  that  the  meaning 
of  the  two  sections  taken  together  is,  that 
the  company  is  entitled,  by  the  28th  section, 
to  purchase  a  limited  amount  of  support, 
and  can  claim  nothing  more,  and  that 
beyond  this  limit  the  appellant  is  only 
bound  to  work  his  mines  in  such  a  manner 
as  to  leave  suflicient  support  for  the  ordi- 
nary purposes  of  the  railway,  but  not  for 
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any  extraordinary  works.  The  two  sections, 
however,  appear  to  me  to  be  independent 
of  each  other.  By  the  27th  section,  the 
owners  of  mines  under  lands  purchased  by 
the  company  are  required  to  work  them 
^'so  that  no  damage  be  done  or  thereby 
occur  to  the  railway  or  other  works."  This 
is  not  an  unreasonable  restriction.  Through- 
out the  line  in  general  it  is  probable  that 
no  great  additional  weight  will  be  laid 
upon  the  surface,  and  therefore  that  in  the 
course  of  working  the  tjoals  in  the  ordinary 
manner  no  difficulty  will  be  found  in  pre- 
venting damage  to  the  railway.  But  i£  it 
turn  out  that  the  coal  cannot  be  worked  in 
the  usual  and  ordinaiy  manner  without 
occasioning  damage,  then  to  permit  it  to 
be  even  so  worked  would  be  to  defeat  the 
object  for  which  alone  the  surface  land  was 
taken  from  the  owner,  and  would  make  the 
very  act  which  authorized  the  construction 
of  the  railway  the  sanction  for  its  destruc- 
tion. The  legislature  having  thus,  in  the 
27th  section,  provided  generally  against  all 
damage  by  working  mines  under  the  pur- 
chased land,  proceeds,  in  the  28th  section, 
to  deal  with  the  special  case  of  masonry 
and  buildings  belonging  to  the  company, 
with  a  view  to  the  protection  both  of  the 
company  and  of  the  mine  owner.  As  a  great 
additional  weight  must  be  laid  upon  the 
sur&ce  by  works  of  this  description  neces- 
sarily requiring  a  greater  amount  of  support 
than  would  be  afforded  in  the  ordinaiy 
mode  of  working  mines,  it  seems  but  fair 
that  the  company  should  pay  for  this  extra- 
ordinary support,  which  can  only  be  obtained 
by  depriving  the  owner  of  a  quantity  of  his 
coal,  which  he  would  otherwise  have  been 
able  to  work.  The  28th  section  therefore 
enables  the  company  to  purchase  the  requi- 
site protection  to  their  masonry  and  build- 
ings; and  if  they  decline  to  do  so,  permits 
the  mine  owner  to  remove  all  the  coal  which 
he  would  be  able  to  get  in  the  usual  and 
ordinary  manner  of  working,  and  if  in  so 
working  damage  is  unavoidable  the  com- 
pany must  bear  the  consequences. 

The  act  thus  provides  for  the  rights  of  the 
mine  owner  and  of  the  company  as  far  as 
the  purchased  lands  extend.  But  the  injunc- 
tion which  has  been  granted  restrains  the 
appellant  from  working  not  only  under 
the  purchased  lands,  but  also  under  or  in 
the  land  adjoining  to  the  land  so  purchased 


in  such  a  manner  as  to  affect  the  stabihiy 
of  the  Victoria  Bridge  or  the  railway  or 
other  works.  And  the  appellant  contends 
that  the  company  having  secured  by  their 
act  a  certain  amount  of  support  to  Uidr 
masonry  and  buildings,  and  also  within  the 
limits  of  the  purchased  lands  what  may  be 
necessary  for  the  ordinary  purposes  of  the 
railway,  their  rights  are  defined  by  the  act, 
and  the  rule  of  &e  oonunon  law  with  regard 
to  lateral  support  from  adjacent  land  is 
altogether  excluded. 

But  this  argument  appears  to  me  to  be 
answered  by  the  decision  of  this  House  in 
thecaseof  TheCaledcmian  Railway  Campany 
V.  Sprot.  There  the  act  contained  a  clause 
making  it  competent  to  the  proprietor  whose 
lands  were  authorized  to  be  taken,  to  reserve 
from  the  bargain  and  sale  to  the  company 
the  whole  minerals  in  the  lands  for  his  own 
proper  use  and  behoof  but  restraining  him 
from  working  the  minerals  till  he  had  given 
security  for  injury  which  might  thence  in 
any  way  result  to  the  undertayng.  The  con- 
veyance of  Mr.  Sprot  to  the  company  con- 
tained a  reservation  of  the  minerals  under 
the  land  conveyed,  and  may  be  considered  as 
equivalent  to  the  exception  of  the  minerals 
by  the  act  itself.  And  Lord  Cranworth,  then 
Lord  Chancellor,  in  advising  the  House,  said, 
'*  Independently  of  any  parliamentary  enact- 
ment, the  effect  of  the  conveyance  was  to 
convey  the  land  to  be  covered  by  the  railway 
to  the  company,  together  with  a  right  to  all 
reasonable  subjacent  and  adjacent  support, 
a  right  to  such  support  being  a  right  neces- 
sarily connected  with  the  subject-matter  of 
the  grant." 

It  was  said  by  the  appellant's  counsel, 
that  this  case  has  generally  been  considered 
to  have  proceeded  upon  the  ground  of  the 
conveyance  being  voluntary.  I  have  already 
observed  that  in  these  cases  of  private  ar- 
rangement, where  the  owner  may  be  com- 
pelled to  part  with  his  property,  the  sale  can 
hardly  be  regarded  as  a  voluntary  one.  But 
whether  voluntary  or  compulsory^  every 
grant  must  carry  with  it  all  that  is  necessary 
to  the  enjo3rment  of  the  subject-matter  of  it, 
and  therefore  if  a  certain  amount  of  lat^ 
support  is  essential  to  the  safety  of  the  rail- 
way, the  right  to  it  must  pass  as  a  necessary 
incident  to  the  grant. 

But  the  learned  counsel  for  the  appellant 
insisted  that  even  if  he  were  bound  to  leave 
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this  lateral  support  for  the  ordinary  purposes 
of  the  railway,  he  was  not  called  upon  to 
provide  support  for  extraordinary  purposes 
SQch  as  bridges,  dbc.  But  this  objection  seems 
to  be  met  by  my  noble  and  learned  friend, 
Lord  Oranworth,  in  the  case  to  which  I  have 
just  referred.  After  observing  that  how  far 
adjacent  support  must  extend  is  a  question 
which  in  each  particular  case  will  depend 
upon  its  own  special  circumstances,  he  adds, 
"It  must  further  be  observed  that  all  which 
a  grantor  can  reasonably  be  considered  to 
grant  or  warrant  is  such  a  measure  of  sup- 
port, subjacent  and  adjacent,  as  is  necessary 
for  the  land  in  its  condition  at  the  time  of 
the  grant,  or  in  the  state  for  the  purpose  of 
putting  it  into  which  the  grant  was  made.** 
Now,  Mr.  Boulcott  must  have  known  where 
it  was  proposed  to  carry  the  bridge  over  the 
river  Wear,  and  that  some  of  his  land  would 
be  used  as  a  support  to  the  abutments  of 
the  bridge.  He  must  be  taken  therefore  to 
have  impliedly  granted  all  the  adjacent  sup- 
port necessary  to  maintain  these  abutments. 
It  is  iacorrect  to  speak  of  the  bridge  as  an 
extraordinary  work  in  connexion  with  the 
railway.  It  is  a  necessary  part  of  the  line 
of  the  railway,  without  which  it  could  not 
have  been  made,  and  it  comes  rather  within 
the  meaning  of  the  words  "ordinary  pur- 
poses of  the  railway,**  for  which  it  is  con- 
ceded that  support  within  the  limit  of  the 
purchased  lands  must  be  provided. 

These  then  were  the  respective  rights  and 
obligations  of  the  parties  when  the  appel- 
lant's notice  of  his  intention  to  work  the 
mines  vras  given.  This  notice,  with  the  plan 
accompanying  it,  informed  the  company  that 
the  appellant's  mining  operations  would 
extend  in  eveiy  direction,  not  only  near  to 
but  even  under  the  railway  itself.  The  com- 
ply therefore  filed  their  bill  praying  for  an 
injunction;  and  the  defendant's  answer  shews 
the  extent  to  which  he  claimed  the  right  to 
work  the  mine&  He  says,  "The  company 
are  not  entitled  to  have  any  further  or  other 
mpport  left  to  the  groimd  or  surface  of  the 
strip  or  portion  of  land  so  purchased  &s  in 
the  plaintiff's  bill  mentioned  than  such  as 
would  be  left  according  to  the  fair,  regular 
and  orderly  and  best  and  most  improved 
course,  method  and  manner  of  working  col- 
herics  on  the  rivers  Tyne  and  Wear."  And 
what  consequences  he  anticipated  might 
possibly  occur  from  this  mode  of  working 
Kiw  8bub8,32.— CHAira 


may  be  collected  from  another  passage  in 
his  answer,  in  which  after  stating  his  in- 
ability to  say  whether  the  water  as  well  as 
the  coal  underneath  and  a4Joining  the  piece 
of  land  purchased  is  or  not  necessary  to  the 
stability  of  the  Victoria  Bridge,  or  whether 
great  damage  will  or  will  not  ensue  to  the 
plaintiffs  if  he  is  allowed  to  resume  his 
works,  he  submits  "that  such  damage  would 
not  be  irreparable,  as  it  would  simply  consist 
of  pecuniary  loss  or  expense,  as  the  railway 
might  be  carried  across  the  river  Wear  by  a 
bridge  not  requiring  so  much  support  as  the 
Victoria  Bridge."  So  that  he  contemplates 
nothing  less  than  the  possibility  of  the 
entire  destruction  of  the  bridge  as  the  con- 
sequence of  his  operations.  The  appellant 
complains  that  the  injimction  was  granted 
without  any  proof  being  offered  that  damage 
would  result  from  the  removal  of  the  coal, 
the  evidence  being  almost  wholly  directed 
to  shew  that  the  support  of  the  water  was 
necessary  to  the  stability  of  the  bridge.  To 
this  I  think  a  satisfactory  answer  was  given 
by  the  counsel  for  the  respondents.  The  only 
question  really  in  dispute  between  the  par- 
ties was  the  right  to  the  support  afforded  by 
the  water.  There  was  never  any  doubt  as  to 
the  necessity  of  the  support  from  the  coal; 
and  if  the  company  would  have  abandoned 
their  claim  to  the  water  support  (which  was 
afterwards  decided  against  them),  they  might 
perhaps  have  asked  for  an  ii\junction  upon 
the  admissions  in  the  defendant's  answer. 

But  it  is  said  that,  even  assuming  it 
to  be  right  to  restrain  the  appellant  from 
working  his  mines  so  as  to  damage  the  rail- 
way, the  injunction  which  has  been  granted 
is  so  general  and  indefinite  that  the  appel- 
lant is  deterred  from  commencing  any  opera- 
tions in  his  mines,  however  distant  from  the 
railway  and  works,  lest  he  should  be  guilty 
of  a  breach  of  the  injunction  and  render 
himself  liable  to  an  attachment.  The  appel- 
lant seemed  to  think  that  the  form  of  the 
injunction  adopted  on  this  occasion  was 
entirely  new.  We  have  however  been  referred 
to  the  case  of  the  NorthrEastem  Railway 
Company  v.  Crosland,  in  which  an  injunc- 
tion in  the  same  extensive  and  indefinite 
terms  was  granted.  It  is  difficult  indeed  to 
see  how  adequate  protection  can  be  given 
in  any  other  way.  It  was  suggested  that  the 
injunction  ought  to  have  defined  by  metes 
and  bounds  the  limits  within  which  workings 
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were  to  be  prohibited  But  this  is  altogether 
impracticable,  because  it  is  not  possible  to 
determine  beforehand  to  what  extent  the 
workings  may  deprive  the  railway  and  works 
of  the  adjacent  support  which  of  right  they 
ought  to  have.  Nor  need  the  appellant  enter- 
tain much  apprehension  of  the  consequences 
of  this  injunction  upon  his  future  opera- 
tions. He  must  know  that  it  amounts  merely 
to  a  declaration  of  the  Court  upon  the  ques- 
tion of  right  which  he  himself,  as  he  says 
in  his  answer,  desired  "to  afford  an  oppor- 
tunity of  having  properly  tried." 

One  part  of  the  injunction,  however,  will 
require  some  qualification  or  explanation 
to  prevent  the  appellant  receiving  a  detri- 
ment to  which  he  ought  not  to  be  exposed. 
When  the  bill  was  filed,  the  main  conten- 
tion between  the  parties  was,  whether  the 
company  were  entitled  to  have  the  water 
left  in  the  Haugh  Shaft,  as  by  its  pressure 
on  the  water  in  the  spaces  of  the  old  work- 
ings of  the  mine  it  afforded  an  additional 
support  to  the  surface  land.     The  Court 
decided  that  the  appellant  is  entitled  to 
drain  this  shaft  though  the  consequences 
will  necessarily  be  that  the  support  of  the 
bridge  will  be  thereby  diminished.     This 
decision  apparently  proceeded  on  the  ground 
that  the  filling  of  the  Haugh  Shaft  was  the 
result  of  an  accident,  and  that  it  being 
reasonable  to  expect  that  at  some  future  time 
the  owner  would  resume  the  working  of 
the  seams  of  coal  to  which  it  led,  and  would 
use  the  shaft  for  the  purpose,  the  company 
had  no  right  to  speculate  on  the  water  being 
always  le^  in  the  shaft.   But  why  had  they 
any  more  right  to  speculate  on  the  con- 
tinuance of  a  circumstance  equally  acci- 
dental— the  water  constantly  remaining  in 
the  spaces  1    And  if  the  operation  of  work- 
ing coal,  not  in  the  pillars,  but  in  other 
and  deeper  seams  will  have,  as  it  appears 
it  may  have,  the  effect  of  drawing  off  the 
water  in  the  spaces,  why  had  the  company 
any  more  right  to  count  upon  the  continu- 
ance of  the  accidental  state  of  circumstances 
in  the  spaces  than  in  the  shaft  1    There- 
fore, I  submit  to  your  Lordships  that  the 
decree  ought  to  be  varied  by  adding  these 
word^  "  and  this  injunction  is  not  to  re- 
strain the  defendant  from  withdrawing  the 
water  from  the  spaces  left  in  the  old  work- 
ings, if  such  effect  should  be  produced  by 
working  the  colliery  in  a  proper  manner^ 


and  in  the  usual  manner  of  working  mines 
in  the  district  where  the  same  is  dtnated,'' 
and  that,  with  this  addition,  the  decree 
ought  to  be  affirmed. 

With  respect  to  costs,  I  submit  that  there 
should  be  no  costs  of  this  appeal  on  either 
side  ;  and  as  the  question  of  the  right  to 
support  from  the  water  in  the  spaces  does 
not  appear  to  have  been  made  the  ground  of 
the  defendant's  appeal  to  the  Lord  Chan- 
cellor, that  his  decree  as  to  costs  ought  not 
to  be  varied. 

LoBD  KiNGSDOWN. — My  Lords,  in  the 
year  1834  the  respondents,  or  a  company 
which  they  represent,  were  authorized  and 
required  for  the  purposes  of  their  railway 
to  build  a  bridge  over  the  Wear.    They 
proposed  to  build  this  bridge  at  a  part  of 
the  river  where,  on  one  side  of  the  stream, 
there  were  at  a  considerable  depth  below 
the  surface  the  workings  of  a  colliery,  which 
had  for  some  years  past  been  abandoned. 
The  workings  had  been  conducted  in  the 
usual  manner,  by  getting  up  portions  of 
the   coal,   leaving   other  portions  of  the 
mineral  standing  as  pillars  to  support  the 
roof.     It  seems  that  at  a  distance  of  about 
200  yards  from  the  line  of  railway  ther* 
was  an  old  shaft,  communicating  with  the 
abandoned  colliery,  by  which  the  coal  had 
been  drawn  up.     An  overflow  of  the  river 
or  some  occurrence  had  taken  place  in 
which  the  water  of  the  river  had  poured 
down  the  shajft,  and  filled   not  oidy  the 
shaft  itself,  but  the  interstices  between  the 
pillars  left  for  the  support  of  the  roof 
And  it  is  obvious  that  by  the  pressure  of 
the  water  in  the  shaft  upon  the  water  in 
the  beds  considerable  support  would  be 
afforded  to  the  roof^  in  addition  to  that 
supplied  by  the  pillars. 

In  this  state  of  things,  in  the  year  1835» 
the  company,  having  taken  advice  as  to 
the  sufficiency  of  the  ground  (though  to  a 
certain  extent  undermined)  to  support  their 
supposed  bridge,  purchased  in  the  year 
1837  from  Mr.  Boulcott,  the  owner,  a 
portion  of  land  for  the  site  of  the  bridge, 
together  with  a  strip  of  land  of  some  length 
leading  up  to  it,  and  proceeded  to  make 
their  railway  and  to  erect  their  bridge  oa 
the  land  so  purchased.  This  bridge  is  said 
to  be  of  unusual  solidity,  to  be  of  more 
than  the  ordinary  weight  of  such  structuies, 
and  to   require  therefore  more  than  the 
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ordinary  support  The  bridge,  however, 
was  built  in  confonnity  with  t^e  provisions 
of  the  act  of  parliament,  and  for  more  than 
twenty  years  no  attempt  was  made  by  Mr. 
Boulcott,  or  those  claiming  under  hun,  to 
disturb  the  supports  of  the  bridge  as  they 
existed  at  the  time  when  it  was  built 

The  question  then  is,  what  are  the  rights 
the  company  would  have  acquired  against 
Mr.  Boulcott  by  the  conveyance  firom  him 
if  the  purchase  had  been  made  by  private 
bargain  and  the  conveyance  had  reserved 
to  the  vendor  the  right  to  the  minerals 
under  the  land  sold?  I  apprehend  that 
upon  the  authorities  there  can  be  no  doubt 
tiiat  Mr.  Boulcott  having  sold  the  land  for 
the  bridge  and  the  railway,  could  not  so 
use  the  property  which  he  had  reserved, 
either  the  minends  under  the  land  sold,  or 
the  8ar£ace  of  or  minerals  under  the  adjoin- 
ing land,  as  to  prejudice  the  use  of  that 
which  he  had  granted  for  the  purpose  for 
which  it  was  known  to  have  been  granted. 
He  could  not  have  taken  away  either  from 
under  the  land  sold  or  from  the  adjoining 
land,  minerals,  the  abstraction  of  which 
would  have  the  effect  of  interrupting  the 
railway  or  endangering  the  bridge.  That 
this  would  be  so  at  conmion  law  in  the  case 
of  a  private  contract  was  not  disputed,  but 
it  is  said  that  the  law  is  different  when  a 
compulsory  sale  is  made  under  an  act  of 
parliament;  in  which  case  it  was  argued 
that  the  purchaser  takes  nothing  but  what 
the  act  of  parliament  gives  in  terms.  It  is 
extremely  difficult  to  understand  what  dif- 
ference there  can  be  for  this  purpose  be- 
tween the  effect  of  a  conveyance  when  the 
contract  is  entered  into  under  the  authority 
of  an  act  of  parliament,  and  when  it  is 
made  by  private  bargain.  In  either  case 
the  conveyance  must  pass  the  property 
described  in  the  deed,  with  its  legal  inci- 
dents. There  may  indeed  be  either  in  the 
conveyance  or  in  the  act  of  parliament  pro- 
visions which  exclude  from  the  conveyance 
of  the  land  its  ordinary  legal  incidents,  but 
unless  something  to  tins  effect  be  shewn, 
the  ordinary  leg^  incidents  will  attach  to 
Uieland. 

The  real  question  therefore  is,  does  the 
conv^ance  in  this  case,  or  does  the  aot 
under  which  it  was  made,  contain  any- 
thing which  excludes  the  operation  of 
the  ordinary  rule  of  law  ?    The  appellant 


represents  Mr.  Boulcott,  and  can  assert 
no  rights  which  Mr.  Boulcott  could  not 
have  maintained.  It  is  not  suggested  that 
there  is  anything  special  in  the  terms 
of  the  conveyance,  but  the  provisions  of 
the  act  of  parliament  are  relied  on.  Let 
the  matter  be  considered  first  under  the 
27th  section.  That  section  applies  only  to 
minerals  reserved,  that  is,  to  minerals  under 
the  sold  land,  and  so  far  from  containing 
anything  contrary  to  the  common  law  right, 
it  expressly  recognizes  and  enforces  it,  for 
it  provides  that  t£e  minerab  may  be  got  by 
the  owner,  so  that  no  damage  or  obstruction 
be  thereby  caused  to  the  railway  or  works ; 
and  that  if  any  damage  be  done  and  the 
owner  do  not  repair  it,  the  company  may 
do  it,  and  charge  the  expense  on  the  owner. 
Does  this  recognition  of  the  common  law 
right  to  subjacent  support  afford  any  infer- 
ence of  an  intention  to  exclude  the  common 
law  right  to  lateral  support  ?  I  can  see  no 
foundation  for  any  such  inference.  But 
this  question  seems  to  me  to  be  settled  by 
the  decision  of  your  Lordships  in  Sprot'a 
case.  There  can  be  no  doubt  that  the 
operation  of  this  clause  will  extend  to  the 
bridge  as  well  as  to  the  other  works  of 
the  railway,  unless  by  the  effect  of  the  28th 
section  the  bridge  is  excluded  from  the  pro- 
tection which  is  afforded  to  other  portions 
of  the  railway,  not  consisting  of  masonry 
or  building. 

The  28th  section,  like  the  27th,  is  con- 
fined to  minerals  worked  under  the  sold 
lands,  and  it  has  nothing  to  do  with  lateral 
support ;  I  mean  with  support  to  be  afforded 
to  the  land  sold,  by  the  adjoining  land. 
Section  28.  seems  to  me  intended  to  give  an 
additional  protection  in  certain  cases  to 
the  railway  company.  The  personal  remedy 
against  the  miner  given  by  the  former 
clause  would  often  be  very  insufficient  where 
buildings  possibly  of  great  value,  like  the 
bridge  in  this  case,  might  be  destroyed  by 
working.  The  person  guilty  of  the  destruo- 
tion  might,  very  probably,  be  quite  unable 
to  answer  any  damages  for  the  injury  which 
he  had  caused,  and  the  injury  might,  in 
many  cases,  be  of  a  character  for  which 
pecimiary  damages  would  afford  no  ade- 
quate compensation;  therefore,  when  the 
workings  approached  within  such  a  distance 
of  buildings  as  in  the  opinion  of  the  legis- 
lature was  likely  to  endanger  them,  it  gave 
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the  railway  company  the  right  of  purchas- 
ing the  minerals  either  immediately  under 
the  buildings  or  within  twenty  yards  of 
them.  Which  is  the  true  construction  is 
for  the  present  purpose  immaterial  The 
owner  being  compelled  to  sell  at  a  price, 
nothing  could  be  more  reasonable  than  that 
if  the  railway  company  refuse  to  purchase 
the  owner  should  be  at  liberty  to  get  the 
minerals  in  a  workmanlike  manner;  and 
that,  if  he  did  no  damage  to  the  railway 
beyond  that  which  was  unavoidable,  he 
should  be  relieved  from  all  responsibility. 
When  the  absolute  right  to  the  minends 
was  reserved  to  the  owner  he  was  to  work 
at  lus  own  peril  When  his  right  was  quali- 
fied by  the  option  given  to  the  company  to 
purchase,  then,  if  the  company  preferred 
the  risk  of  damage  to  the  expense  of  pur- 
chase, they  were  to  be  subjected  to  the  risk 
which  they  refused  to  buy  off.  There  is 
nothing,  as  it  seems  to  me,  but  what  is 
just  and  reasonable  in  these  provisions, 
which  are  in  no  degree  inconsistent  with 
each  other. 

The  result  is,  that  in  this  act  of  parlia- 
ment there  is  nothing,  in  my  opinion,  to 
exclude  the  ordinary  right  of  a  purchaser 
to  such  support  of  the  land  which  he  has 
bought,  both  subjacent  and  adjacent,  as  the 
common  law  of  the  land  gives  him.  The 
other  objections  made  to  t^e  decree  remain 
to  be  considered. 

When  the  facts  of  the  case  are  under- 
stood, it  is  impossible  to  say  that  there  was 
no  danger  threatened  which  warranted  the 
interposition  of  the  Court  It  appears  by 
the  plan  annexed  to  the  notice  that  the 
appellant  intended  to  work,  and  insisted  on 
the  right  to  work,  the  coal  left  in  the  old 
workings;  and  he  now  contends  that  he  has 
a  right  to  do  so  whatever  may  be  the  effect 
upon  the  bridge  or  the  other  works  of  the 
railway,  provided  he  works  in  a  proper 
manner  and  does  no  damage  which  can  be 
avoided.  He  has  challenged  the  company 
to  a  contest  upon  this  point,  and  the  injunc- 
tion awarded  is  the  necessary  consequence 
of  the  decision ;  it  is  in  fact,  as  was  justly 
stated  by  the  respondents*  counsel,  the  ded- 
sion  of  the  Court,  and  equivalent  only  in 
substance  to  a  declaration  of  right 

With  regard  to  the  form  of  the  injunction, 
I  confess  that  I  agree  with  my  noble  and 
learned  friend  in  thinking  that  it  is  too 


extensive.  The  Court  has  decided  that  tbe 
defendant  is  entitled  to  withdraw  the  water 
frt)m  the  shaft,  and  to  this  decision  the 
respondents  have  submitted.  Upon  this 
principle  I  do  not  understand  why  he  is  to 
be  held  obliged  to  retain  the  water  in  the 
spaces.  I  agree  in  the  propriety  of  the 
qualification  of  the  decree  proposed  by  my 
noble  and  learned  friend. 

Decree  and  order  affirmed^  with  the  foU 
lowing  addition :  "  That  this  injunction  is 
not  to  restrain  the  defendant  from  with- 
drawing the  water  from  the  spaces  left  in 
the  old  workings  if  such  effect  should  be 
produced  by  working  the  colliery  in  a  jwo- 
per  manner,  and  in  the  usual  manner  of 
working  mines  in  the  district  where  the 
same  is  situated.** 


Lords  Justices. 
May! 


RDS  Justices.  ^  m^: 
May  22,  V  ¥ 
25,  26.         )    P 


INTOSH  V.  THE  GREAT 
VnaSTERN  RAILWAY  COM- 
PANY. 


Practice— Form  of  Chief  ClerJ^s  Certifi- 
cate, 

In  a  suit  beitoeen  a  contractor  and  a 
railway  company^  praying  a  settlement  of 
accounts  between  them,  a  decree  was  made 
directing  an  inquiry  whether  anything,  and 
what,  was  due  to  the  contractor  in  respect  of 
the  works  executed  and  materials  supplied 
under  the  contracts.  That  decree  was  not 
appealed  from.  The  chief  clerk,  by  his  cer- 
tificate,  found  that  a  lump  sum  was  due, 
and  thai  in  a  schedule  he  had  set  forth  the 
particulars  of  such  sum,  and-  that  the  evi- 
dence  adduc^  on  the  inquiry  was  that  set 
forth  in  another  schedtde.  On  an  objection 
to  the  form  of  the  certificate,  the  Lords  Justices 
(overruling  a  decision  of  one  of  the  Vice 
Chancellors) , — Held,  that  the  certificatemust 
be  discharged;  for  that  the  chief  derk  ought, 
in  finding  the  lump  sum  to  be  due,  to  have 
stated  how  that  amount  was  arrived  at,  so 
as  to  enable  the  Court  to  judge  whether  he 
had  come  to  a  right  conclusion. 

This  was  an  appeal  from  a  decision  of 
Vice  Chancellor  Stuart,  refusing  a  motion 
to  dischai^  or  vaiy  the  chief  clerk's  certi- 
ficate. The  suit  was  instituted  by  the  late 
Mr.  David  Mcintosh,  in  the  year  1847, 
against  the  company,  praying  a  settlement 


Digitized  by 


Google 


yoL32.1 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


413 


of  aocounts,  and  the  pa3nn6nt  of  a  very 
lirge  balance  alleged  by  the  plaintiff  to  be 
due  to  him.  After  the  death  of  the  plaintiff 
the  suit  was  revived.  The  bill  stated 
aeyeial  contracts,  described  as  3  L,  3  B, 
3  B  Extension,  6  B,  Fox's  Wood  Filling, 
3  B  and  3  B  Extension,  BaUasting,  and 
2  B  Comi^etion,  nnder  which  the  plaintiff 
has  executed  huge  works  for  the  defendants, 
the  Great  Western  Railway  Company. 
Under  these  contracts  many  pa3nnents  had 
been  made  to  him  on  certificates  during  the 
pn^;res8  of  the  works.  The  whole  having 
been  completed,  and  possession  taken  by 
the  company,  the  bill  was  filed  to  com- 
pel a  settlement  of  accounts  and  recover 
payment  of  the  baknce  (about  248,000/.) 
alleged  to  be  due  to  the  plaintiff.  It 
was  admitted  that  no  final  settlement  has 
been  made  under  the  contracts,  and  that 
the  balance  could  not  be  ascertained  without 
a  minute  examination  of  the  accoimts. 

The  company  claimed  340,000/.  from  the 
plaintiff  for  p^talties  on  the  contracts. 

At  the  hearing  of  the  cause  (reported 
Z8m,d:Giff.Ue,hDd24LawJ.Rep,(s.s.) 
Chanc  469),  Vice  Chancellor  Stuart,  on  the 
30th  of  May  1855,  made  a  decree,  directing 
an  inquiry  to  be  made  in  the  following 
terms,  viz.,  ^'whether  anything  and  what 
remains  due  to  the  plaintiff  in  respect  of 
the  works  executed  and  materials  supplied, 
or  otherwise,  under  the  several  contracts  in 
the  pleadings  mentioned,  having  regard  to 
the  terms  of  the  contracts,  and  to  the  cir- 
cumstances under  which  the  plaintiff  carried 
on  the  works." 

From  this  decree  there  was  no  appeal 

The  chief  clerk  by  his  certificate,  dated 
the  19th  of  February  1863,  certified  as 
follows :  "There  is  due  to  the  plaintiff  in 
respect  of  the  works  executed  and  the 
materialB  supplied,  or  otherwise  under  the 
several  contracts  in  the  pleadings  in  this 
canse  mentioned,  having  regard  to  the  terms 
c^the  said  contracts  respectively,  and  the 
circomstances  under  which  the  plaintiff 
carried  on  and  executed  the  said  works,  the 
Bom  of  147,698/L  10*.  Id.  The  particukrs 
of  the  said  sum  are  set  forth  in  the  first 
schedule  hereto.  The  evidence  adduced 
npon  the  said  inquiry  consisted  of  the  evi- 
dence mentioned  in  the  said  decree,  and 
also  of  the  evidence  mentioned  and  set  forth 
in  the  second  schedule  hereto." 


The  first  schedule  contained  the  several 
lump  sums  due  on  each  contract,  viz.  Con- 
tract 3  L,  ....  9,958/.  0*.  8d,,  and  so  on,  and 
the  interest  due  on  each  sum,  making  in  all 
147,598/.  10*.  Id.  The  second  schedule 
was  in  two  colunms  headed  thus,  and  con- 
tained eighty-one  items : 


DateofFning. 


4  Feb.  1867  . . 
9  Feb.  1857  . . 
2Aprill857  . 


7  April  1857 


DeeoriptUm  of  Eridenoe  and 
Namea  of  WitnesMs. 


J  April  1860... 


28  Jan.  1862  ... 


Willkm  Radford— Affidavit. 
Edward  Pratt— Affidavit. 
Cro«8-examiDation    of  William 

Radford  upon  his  Affidavit^ 

filed  U  Jvij  1854. 
Depoeitiont  of  Joseph  Bennett 


William  Henry  Scriven  and 
Hennr  Amor— Affidavit  (re- 
jectee! by  the  Vice  Chanoellor). 


James  Abemethy  and  Charles 
Nizon — Depositions  on  cross- 
examination. 


And  the  several  exhibits  mentioned  or 
referred  to  in  the  aforesaid  affidavits  and 
depositions  respectively,  and  also  several  of 
the  documents  mentioned  or  referred  to  in 
the  schedules  to  the  answers  of  the  said 
defendants,  and  in  the  schedules  to  the 
several  affidavits  of  the  plaintilf,  David 
Mcintosh,  filed  on  the  7th  of  April  1853, 
and  of  William  Wood,  filed  on  the  10th  of. 
April  1861. 

On  the  5th  of  March  1863  a  notice  of 
motion  was  served,  on  behalf  of  the  com- 
pany, that  the  certificate  might  be  discharged, 
for,  amongst  other  objections,  thirty-six  iu 
number — 1.  For  that  it  does  not  by  the 
said  certificate  appear,  as  and  in  the  man- 
ner in  which  the  same  ought  to  appear, 
upon  what  the  result  in  the  said  certificate 
stated,  viz.  that  the  sum  of  147,598/L 
lOs.  Id.  iB  due  to  the  plaintiff,  is  founded. 

2.  For  that  it  does  not,  by  the  said  cer- 
tificate, or  by  any  documents  filed  therewith 
or  referred  to  therein,  appear  what  accounts 
or  claims  were  brought  in  or  made  before  the 
said  chief  clerk  upon  the  inquiry  directed 
by  the  decree,  either  on  the  part  of  the 
plaintiff  or  of  the  company,  upon  what 
accounts  or  claims,  either  on  the  part  or 
behalf  of  the  plaintiff  or  of  the  defendants, 
the  chief  clerk  has  proceeded  in  making 
the  said  inquiry,  or  has  certified  that  the 
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gum  of  li7fi96L  10s,  Id.  Is  due  to  the 
plaintiff. 

3.  For  that  the  said  chief  clerk  has  not 
by  his  said  certificate,  or  by  any  account  or 
document  filed  therewith  or  referred  to 
therein,  stated  what  items  or  sums  in  any 
and  what  accounts  or  claims  brought  in  or 
made  before  him  upon  the  said  inquiry  in 
relation  to  the  contract,  known  as  contract 
No.  3  L,  have  been  allowed  or  disallowed, 
either  wholly  or  partially,  or  what  sums 
have  been  allowed  in  respect  of  items  only 
partially  allowed,  or  of  what  particulars  the 
simi  of  9,958^.  0^.  Sd,  in  the  said  certificate, 
and  the  first  schedule  thereto,  stated  to  be 
due  to  the  plaintiff  under  Contract  No.  3  L, 
or  any  part  of  such  sum  of  9,958/.  Os,  Sd. 
consists,  or  is  composed. 

4.  For  that  the  said  certificate  does  not 
distinguish  or  refer,  in  the  manner  in  which 
the  same  ought,  to  the  evidence,  or  the  par- 
ticular paragraphs  or  portions  thereof,  upon 
which  the  said  chief  clerk  has  certified  that 
the  said  sum  of  9,958/.  0*.  Sd,  is  due  to 
the  said  plaintiff  under  the  said  last-men- 
tioned contract."  There  were  objections 
similar  to  the  third  and  fourth  applicable 
to  the  other  contracts;  and  also  objections 
as  respects  each  contract  to  the  effect  that 
the  cMef  clerk  ought  to  have  found  that 
nothing  was  due  thereunder;  and  that  a  less 
amount  than  he  had  found  due,  was  due 
thereunder;  and  the  notice  of  motion  con- 
cluded thus : 

"  36.  Or  that  the  said  certificate  of  the 
said  chief  clerk  may  be  varied  in  such  re- 
spects and  in  such  manner  as  may  be  just 
and  proper,  and  that  it  may  be  distinctly 
expressed  and  made  to  appear  in  and  by 
the  certificate  in  this  cause  upon  what  the 
result  stated  in  such  certificate  is  founded." 

The  plaintiff  was  equally  dissatisfied  with 
the  certificate,  and  appealed  to  the  Vice 
Chancellor,  who,  on  the  1 6th  of  April,  made 
this  order :  That  "this  Court  does  not  think 
fit  to  make  any  order  on  the  said  motions ; 
but  the  refusal  of  the  said  motions  is  to  be 
without  prejudice  to  any  question  as  to  the 
allowance  of  interest,  or  the  rate  at  which 
the  same  should  be  allowed.  The  costs  of 
both  applications  to  be  costs  in  the  cause." 
In  giving  his  judgment,  the  Vice  Chancellor 
said  that  the  decree  had  been  carefully 
framed  by  him,  after  a  lengthy  hearing  of 
the  cause  for  sixteen  days,  and  he  was  of 


opinion  Uiat  the  form  of  the  certificate  was 
in  accordance  with  the  decree,  and  that  it 
was  right.  The  form  of  the  certificate  had 
been  adopted  with  his  (the  Vice  Chaa- 
cellor's)  sanction,  and  with  a  view  to 
bringing  the  proceedings  in  this  lengthy 
litigation  to  a  close.  If  the  items  had 
been  specified,  a  door  would  thereby  have 
been  opened  to  a  discussion  upon  each 
item,  and  his  object  had  been  to  prevent 
such  a  discussion.  He  was  not  sure  that 
his  view  would  be  concurred  in  by  the 
Court  of  Appeal,  but  still  he  felt  it  was 
the  right  one. 

From  this  order  the  company  appealed, 
and  renewed  their  motion  to  discharge  or 
vary  the  certificate.  The  plaintiff  did  not 
appeal;  but,  by  leave  of  the  Court,  the  case 
was  argued  as  if  he  had  done  so. 

Mr.  Bacon^  Mr,  Malins  and  Mr,  T, 
Stevens  insisted  that  the  certificate  was  whoUy 
irregular  in  point  of  form,  and  argued  for 
the  company,  submitting  that  in  order  to 
see  what  sums  had  been  allowed  and  what 
had  been  disallowed,  the  account  brought 
in  by  the  plaintiff  should  be  investigated,  and 
the  parts  allowed  and  disallowed  should  be 
shewn  by  distinctive  marks,  and  the  reasons 
given  for  the  same,  which  would  be  the  most 
convenient  mode  of  settling  the  matter,  and 
enabling  the  Court  to  judge  whether  the 
chief  clerk  had  come  to  a  just  conclusion. 
They  cited — 

Kia>ee  v.  Sneyd,  2  MolL  186. 

Ranger  v.  the  Great  Western  RaUwt^ 
Company^  5  H.L.  Cas.  72. 

Dick  V.  MUligaUy  2  Ves.  jun.  22. 
The  Solicitor  General^  Mr.  BazalgetU 
and  Mr,  F,  C,  J.  Millar,  for  the  plaintiff, 
insisted  that  the  company  having  permitted 
the  decree  to  be  framed  in  the  way  in 
which  this  was  made,  uid  though  made  as 
long  ago  as  1855  had  not  appealed,  it  was 
now  too  late  to  object.  The  case  was  not 
within  the  46th  and  47th  Rules  of  the 
35th  General  Consolidated  Order  of  the 
Court,  nor  with  the  15th  Rule  of  the  23rd 
of  those  Orders.     They  dted — 

The  Duke  of  Marlborough  v.   Strong, 
1  Bro.  P.O.  175. 

Falle  V.  Le  Sueur,  12  Moore  P.O.  501. 

Payrvter  v.  Ho^iston,  3  Mer.  297. 

The  Masters  in  Chancery  Abolition  Ad, 
(15  i;  16  Vict,  c,  80.  s.  32.) 
Mr,  Bacon  was  heard  in  reply. 
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Lord  Justios  Kkiqht  B&itcs  (May  26). 
—In  thiB  case  it  appears  to  me  that  the 
i^pellants,  without  any  negligence  or  fiiult 
on  their  part,  have  heen  left  without  know- 
ledge or  information  what  some  at  least  of 
the  particular  points  among  the  numerous 
questions  involved  in  the  inquiry  directed 
by  the  decree  of  the  30th  of  May  1855  (an 
inqniiy  including,  if  not  wholly  consisting 
d,  matters  of  account) — upon  which  the 
opinions  of  the  Vice  Chancellor's  chief 
derk  and  that  of  the  Vice  Chancellor  him- 
self must  have  been  against  them — are,  and 
also  without  knowledge  or  information 
what  were  the  grounds  of  his  Honour^s 
opinion  as  to  not  a  few  of  the  points  decided 
against  the  appeUanta. 

It  seems  to  me,  therefore,  that  we  ought 
not  to  eonsider  as  satisfactory  the  certi- 
ficate made  under  the  decree,  that  being 
the  subject  of  the  order  of  the  16th  of 
April  last  now  under  appeal,  which  order 
and  certificate  should,  in  my  judgment, 
both  be  discharged,  without  prejudice  to 
any  question.  The  costs  in  the  Vice  Chan- 
cellor's court  and  here  shouki,  I  think,  be 
eosts  in  the  cause. 

If  on  either  side  there  should  be  vex- 
atious or  litigious  conduct  in  the  Vice 
Chancdlor*s  chambers,  the  Court,  especially 
having  regard  to  what  has  already  taken 
place  there,  will  know  how  to  deal  with  it. 
The  time  already  occupied  in  this  cause, 
instituted  in  the  year  1847,  the  decree  in 
which  was  made  in  the  year  1855,  to  what- 
soever circumstance  attributable,  and  what- 
soever the  volume  or  complexity  of  the 
oontroversy,  seems  not  less  than  shock- 
ing. 

LoED  Justice  Turneb. — I  am  of  the 
lame  opinion.  I  am  by  no  means  sure  that 
the  unfortunate  position  in  which  we  find 
this  case  at  present  is  not  due  to  an  attempt, 
well  intended  beyond  all  question,  to  arrive 
at  the  justice  of  the  case  between  the 
parties  by  a  short  cut  So  fiir  as  my  expe- 
rience, now  unfortunately  of  some  consider- 
able duration,  has  extended,  I  am  perfectly 
satisfied  that  parties  do  better  to  observe 
the  r^pilar  course  and  practice  of  the  Court 
than  to  endeavour,  by  any  short  cut,  to 
arrive  at  substantial  justice,  as  it  is  called, 
between  them. 

We  have  not,  however,  at  present  to 
deal  with  that  question.   We  have  not  to 


oonslder  whether  the  decfee  was  or  was  not 
right,  or  whether  it  might  have  been  framed 
in  a  different  mode,  so  as  more  clearly  to 
have  pointed  out  what  was  necessary  to  be 
done  in  order  to  work  out  justice  between 
these  parties.  The  decree  is  in  this  form: 
"  That  the  following  inquiry  be  made,  that 
is  to  say,  an  inquiry  whether  anything  and 
what  remains  due  to  the  plaintiff  in  respect 
of  the  works  executed  and  materials  supplied^ 
or  otherwise,  under  the  several  contracts  in 
the  pleadings  mentioned,  having  regard  to 
the  terms  of  the  said  contracts  respectively, 
and  to  the  circumstances  imder  which  the 
plaintiff  carried  on  and  executed  the  said 
works." 

Now  it  is  quite  obvious  that  the  first 
question  which  arises  imder  that  decree  in 
working  it  out  is,  what  were  the  works 
executed,  what  were  the  materials  supplied, 
what  money  accrued  due  before  the  works 
were  executed  and  the  materials  supplied, 
what  payments  have  been  made  in  respect 
of  the  monies  which  so  accrued  due  and  of 
the  materials  which  were  so  supplied,  and 
what  were  the  circumstances  under  which 
the  plaintiff  carried  on  and  executed  the 
works.  It  is  said  that  this  decree  was  made 
with  the  intention,  and  that  the  proper 
effect  of  the  decree  is,  that  a  lump  sum 
must  be  given,  and  the  chief  clerk  only 
found  there  was  a  lump  sum  payable  to 
the  plaintiff;  no  doubt  that,  in  a  sense, 
is  true,  because  the  inquiry  is,  "whether 
anything  and  what  remains  due,"  and  that 
must  necessarily  result  in  a  lump  sum  of 
some  description  or  other;  but  the  true 
question  in  this  case  is,  not  whether  the 
chief  clerk  was  justified  in  finding  a  lump 
sum  to  be  due,  but  in  what  mode  it  was  to 
be  ascertained  how  the  lump  sum  which 
was  due  became  due,  and  whether  that 
sum  was  the  right  sum  which  was  to  be 
paid,  in  order  that  the  Court  might  be  put 
in  a  position  of  judging  whether  the  chief 
clerk  had  or  had  not  arrived  at  a  correct 
conclusion  upon  the  materials,  as  to  the 
amount  of  the  sum  which  he  found  to  be 
the  result  of  the  inquiry  which  was  made 
before  him.  That,  in  my  opinion,  is  the 
true  view  of  this  question,  whether  the 
decree  was  to  ascertain  a  lump  sum  or  not 
The  question  before  us  is,  in  what  mode 
it  was  to  be  taken  for  the  purpose  of  ascer- 
taining what  that  lump  sum  should  be, 
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admitting,  as  I  do,  upon  the  &ce  of  the 
decree  a  lump  sum  was  to  be  found. 

Now,  it  is  said  that  there  has  been  a 
course  of  practice  in  those  cases  and  similar 
cases  which  ought  to  govern  the  present 
For  instance,  that  in  finding  what  is  due  to 
a  tradesman  under  a  decree  for  administra- 
tion of  a  testator's  estate,  the  Court  does 
not  take  an  account  on  the  same  principle 
as  it  takes  the  account  in  the  case  of  a 
decree  against  an  executor  or  trustee,  but 
it  ascertains  what  upon  the  result  is  the 
sum  which  is  due  to  the  tradesman.  I 
desire  to  be  understood  as  not  intending 
in  any  way  to  alter  any  practice  which 
exists  in  the  Court  upon  that  subject;  but, 
on  the  other  hand,  I  have  no  hesitation  in 
stating  my  very  clear  opinion  to  be,  that 
if  a  case  of  that  description  were  brought 
before  the  Court  upon  a  motion  to  vary 
the  certificate,  and  the  Court  found  itself 
in  a  position  that  it  could  not  ascertain 
what  sum  had  been  allowed  to  the  trades- 
man, and  which  of  the  items  in  the  trades- 
man's account  had  been  allowed,  and  which 
of  the  items  in  that  account  had  been  dis- 
allowed, the  Court,  before  it  would  proceed 
in  the  dark  to  adjudicate  upon  the  rights 
of  the  tradesman,  would  send  the  matter 
back  for  further  inquiry,  in  order  to  ascer- 
tain what  were  the  items  in  the  account 
which  formed  the  question  between  the 
parties,  and  on  which  the  Court  was  called 
upon  to  adjudicate. 

Undoubtedly  the  old  practice  of  the 
Court  was,  in  all  cases  of  accounts  against 
executors  and  trustees,  to  require  that 
the  accounts  should  be  contained  in  the 
schedule  to  the  report  It  is  singular 
that  there  is  a  very  old  authority  which  I 
met  with  upon  that  subject,  whidi  is  to  be 
found  in  Dicketis'  Reports  (l),  where  the 
Master,  in  taking  an  account  against  an 
executor  and  trustee,  set  out  upon  the  report 
balances  which  he  found  due  from  the 
executor,  but  he  omitted  the  schedule  to  the 
report  by  which  that  balance  was  ascer- 
tained and  in  which  the  balance  appeared;  he 
did  not  append  that  schedule  to  the  report, 
but  he  entered  it  in  a  book  in  his  office  in 
the  same  mode  in  which  receivers'  accounts 
were  entered  in  the  office;  and  the  clerk  of 
the  reports,  whose  duty  it  would  be  to  file 

(1)  Smith  V.  Smith,  2  Dickens,  789. 


the  report,  refused  to  file  the  report  upon 
the  ground  that  schedules  were  not  appended 
to  the  report;  and  that  matter  coming 
before  the  Court,  the  Court,  without  any 
hesitation,  as  to  the  account  of  the  capital 
of  the  personal  estate,  said,  ^'I  have  no 
doubt  that  it  ought  to  be  annexed  by  way 
of  schedule  and  filed,  and  that  is  what  he 
ought  to  have  done,  and  I  shall  expect  the 
Master  to  do  it"  Part  of  the  objection  which 
the  clerk  of  reports  took  to  filing  the  report 
in  its  then  state,  without  the  schedule,  was 
the  very  objection  urged  at  the  bar  in  the 
present  case,  that  the  exception  to  the  report 
would  be  chiefly  as  to  the  sums  in  the 
schedule  It  seems  to  me,  therefore,  that 
that  case  shews  very  clearly  what  course  the 
Court  is  to  adopt  where  there  is  to  be  an 
account  ascertained  between  the  parties. 

Then,  it  is  said,  that  this  case  is  not 
within  the  Orders ;  that  the  Orders  i^ply 
only  to  cases  of  accounts  against  executors 
and  trustees ;  but  supposing  it  to  be  so,  if 
the  case  be  not  within  those  particular 
Orders,  it  is  within  no  Orders  at  all :  it  must 
be  governed  by  the  general  practice  of  the 
Court  which  existed  before  the  passing  of 
the  act  of  parliament,  and  if  governed  by 
the  general  practice  of  the  Court  which 
existed  before  the  act  passed,  undoubtedly, 
according  to  the  general  practice  of  the 
Court  before  that  time,  the  report  must  be 
in  such  a  shape  as  will  enable  the  parties 
to  take  the  judgment  of  the  Court  upon  it, 
whether  the  conclusion  which  the  Court 
arrives  at  is  the  correct  one  or  not  I  think, 
therefore,  it  is  quite  immaterial  to  consider 
the  question  which  is  suggested  at  the  bar, 
whether  the  case  is  or  is  not  within  the  46th 
and  47th  Rules  of  the  35th  of  the  General 
Orders,  or  within  the  15th  Rule  of  the  23rd 
Order,  to  which  Mr.  MiUar  has  referred. 

Now,  we  have  been  asked  to  say  what 
course  ought  to  be  pursued  in  this  case. 
All  that  I  can  say  in  the  present  state  of 
the  case  is  this,  that  the  chief  derk  must, 
by  his  certificate,  tell  us  what  sums  he  has 
allowed  and  what  sums  he  has  disallowed, 
because  I  think  it  is  essential  to  the  justice 
of  this  case,  essential  to  enable  the  Court 
to  determine  anything  whatever  between 
these  parties,  that  it  should  be  known 
what  sums  have  been  allowed  and  what 
sums  have  been  disallowed.  What  will  be 
the  most  convenient  mode  of  arriving  at 
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that  condosion,  whether  it  wiU  be  (as  was 
snggested  by  Mr.  Bacon)  to  take  the 
account  brought  in  by  the  phdntiff,  and  to 
mark  in  that  account  the  several  items — 
idiether  that  is  the  most  convenient  mode 
or  not — or  whether  the  more  convenient 
mode  may  be  to  classify  the  items  and  say, 
^I  have  allowed  certain  items  upon  sudi 
and  snch  grounds,  and  I  have  disallowed 
certain  other  items  upon  certain  other 
grounds,  and  I  state  the  reasons  why  I  have 
allowed  and  disallowed  those  items,  refer* 
ring  to  the  evidence  upon  which  these 
conclusions  are  grounded,"  it  is  impos- 
sible for  us  to  say,  without  knowing  the 
whole  details  of  this  account,  which  I 
cannot  pretend  to  do.  I  have  great  con- 
fidence in  the  judgment  of  the  chief  clerk, 
that  he  will  adopt  that  course  which,  after 
yrbai  has  passed  here  on  the  present  occa- 
sion, he  Imows  is  necessary  to  be  adopted 
to  enable  the  Court  to  arrive  at  a  just  con- 
etwdoa  between  these  parties. 

I  very  much  regret  the  length  of  time 
which  has  been  occupied  in  this  case.  I  am 
quite  sure  that  the  Vice  Chancellor  intended 
to  do  perfect  justice  between  these  parties; 
but,  as  I  said  at  the  commencement,  my  ex- 
perience fully  convinces  me,  both  judicially 
and  from  my  professional  career,  that  any 
attempt  to  deviate  firom  the  ordinary  forms 
of  the  Court  always  results  in  confusion 
and  protracted  litigation.  I  think,  there- 
fore, that  the  order  must  be  made  which 
By  learned  Brother  has  suggested. 


V.C) 


DAVIBS  V.  HUOUENnr. 


Wood,  V.C. 
April  22 
May 

SettlemerU — Release  of  Power — Portions 
— Younger  Child — Vesting. 

By  voluntary  settlement  J,  D,  ccmveyed 
freehold  estates  to  trusteeSy  to  the  use  of  J.  D. 
and  his  wife,  successively  for  their  respective 
Uses,  with  remainder  to  the  use  of  their  chil- 
dren^ as  J,  D.  should  by  will,  or  in  default 
of  appointment  by  him  as  his  wife  should 
by  willy  appoint,  and  in  default  of  appoint^ 
ment  to  the  use  of  trustees  for  500  years, 
with  remainder  to  the  use  of  the  first  and 
ether  sons  of  J,  D.  and  his  wife  successively 
in  tail  male ;  and  the  trusts  of  500  yeari 
term  were  declared  to  be  as  soon  as  oonve- 
Nkw  SmiB,  82.— Chahc. 


niently  might  be  after  the  death  of  the  sur- 
vivor  of  J,  D,  and  his  wife,  in  case  J.  D, 
should  have  issue  by  his  vfife  one  son  and 
also  two  or  more  children  then  in  trust  to 
raise  the  sum  of  6,000/.  for  the  portion  or 
portions  of  any  chUd  or  children  of  J,  D. 
and  his  wife,  other  than  their  eldest  or  only 
son,  equally  to  be  divided  between  them  if 
more  than  one.  No  period  was  fixed  for 
vesting  the  portions.  J.  D,by  a  settlement 
made  rm  the  marriage  of  his  daughter  H.  D, 
covenanted  that  he  would  not  execute  any 
appointment  or  do  any  other  act  to  diminish 
the  share  to  which  H.  D,  might  become  en- 
titled under  the  first-mentioned  settlement : 
Subsequently  J.  D,  by  will,  appointed  the 
estates  to  his  second  son  J.  8.  D,  charged 
with  1,000/.  in  favour  of  H.  D,  and  3,000/L 
in  favour  of  another  daughter : — Held,  thai 
by  the  covenant  J,  D.  had  relectsed  his  testa- 
mentary poufer  to  the  extent  of  disabling 
himself  from  affecting  the  share  of  H.  D,  by 
any  subsequent  exercise  thereof  (but  not  to 
any  greater  extent),  and  that  H.  D,  was 
entitled  to  the  same  share  in  the  6,000/.  that 
she  would  have  taken  in  default  of  appoint- 
ment. 

For  the  purpose  of  ascertaining  the  share 
H.  D.  would  have  taken  if  there  had  been 
no  appointment,  and  in  constrmng  the  settle- 
ment  upon  that  hypothesis.  Held,  (1),  That 
the  representatives  of  an  eldest  son  who  at- 
tained twenty-one,  but  died  in  the  lifetime  of 
J.  D.  without  issue,  were  entitled  to  share 
in  the  6,000/.  (2)  That  the  second  son,  who 
but  for  the  appointment  would  have  taken 
the  estate  as  tenant  in  tail,  was  excluded  from 
any  share ;  (3)  That  the  representatives  of 
the  eldest  son  and  of  a  dauglUer  who  attained 
twenty-one,  but  died  unmarried  in  the  life- 
time of  the  tenant  for  life,  were  entitled  to 
share  in  the  6,000/. ;  and  (4)  That  the  repre- 
sentatives of  a  son  who  died  an  infant  in 
the  lifetime  of  the  tenant  for  life,  were 
excluded. 

By  a  voluntary  settlement,  dated  the  9th 
of  November  1819,  John  Davies  and  Mary 
his  wife  settled  certain  freehold  estates  on 
trustees  to  the  use  of  John  Davies  for  life, 
with  remainder  to  the  use  of  Mary  Davies 
for  life,  with  remainder  to  the  use  of  trustees 
to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  such  of  the  children 
of  John  Davies  and  Mary  his  wife  and  in 
8H 
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such  shares  and  proportions  as  the  said 
John  Davies  should  by  will  or  codicil  ap- 
point, and  in  default  thereof  to  the  use  of 
such  of  them  as  Mary  Davies  should,  by  will 
or  codicil,  appoint;  and  for  want  of  such 
appointment,  to  the  use  of  trustees  for  the 
term  of  500  years,  upon  trusts  thereinafter 
mentioned,  and  subject  thereto  to  the  use 
of  the  first  and  other  sons  of  the  said  John 
and  Mary  Davies  successively  in  tail  male, 
with  remainders  over. 

The  trusts  of  the  said  tenh  of  500  years 
were  declared  to  be  as  soon  as  conveniently 
might  be  after  the  decease  of  the  said  John 
Davies  and  Mary  his  wife  and  the  survivor 
of  them,  in  case  of  no  such  appointment 
as  aforesaid;  and  in  case  the  said  John 
Davies  should  depart  this  life  leaving  issue, 
by  the  said  Mary  his  wife,  one  son  and 
also  two  or  more  children,  either  bom  in 
his  lifetime  or  after  his  decease,  then  in 
trust  to  raise  the  sum  of  6,000/.  for  the 
portion  or  portions  of  any  child  or  children 
of  the  said  John  and  Mary  Davies  other 
than  their  eldest  or  only  son,  equally  to  be 
divided  betwixt  and  amongst  them  if  more 
than  one. 

There  were  eight  children  of  the  mar- 
riage ;  two  of  them  died  infants  before  the 
9th  of  November  1819.  Of  the  remainder, 
Harriet  was  bom  in  1810,  and  was  twice 
married,  in  1829  to  William  Meadowcroft, 
and  in  1840  to  Louis  Huguenin ;  Lucy  Mar- 
garet was  bom  in  1812,  and  died  in  1845; 
William  Hamblett  was  bom  in  1815,  and 
died  without  issue  in  1847 ;  Elizabeth  Ann 
was  bom  in  1818;  John  Stanley  was  bom 
in  1822,  and  died  in  April  1857;  and 
Thomas  was  bom  on  the  24th  of  August 
1825,  and  died  on  the  10th  of  September 
in  the  same  year. 

By  articles  of  agreement,  dated  the  12th 
of  September  1829,  and  made  upon  the 
contract  of  marriage  between  Harriet 
Davies  and  William  Meadowcroft,  the  said 
John  Davies,  for  himself  his  heirs,  execu- 
tors and  administrators,  covenanted  with  the 
said  W.  Meadowcroft,  his  heirs  and  assigns 
that  he,  the  said  John  Davies  or  the  said  Mary 
his  wife,  should  not  nor  would  execute  any 
appointment  or  do  any  other  act  to  defeat^ 
lessen  or  diminish  the  share  and  interest  to 
which  the  said  Harriet  Davies,  as  the  daugh- 
ter of  the  said  John  Davies  and  Mary  his 
wife,  was  or  might  become  entitled  on  the 


decease  of  the  said  John  Davies  and  Mary 
his  wife  in  the  pecuniary  division  or  po> 
tion  made  and  secured  for  the  only  daughter 
or  for  the  younger  son  and  sons  and  d«igii- 
ter  or  daughters  as  the  case  might  be  of  the 
said  John  Davies  by  the  said  Mary  his  wife, 
under  and  by  virtue  of  the  aforesaid  inden- 
ture of  settlement,  bearing  date  the  9th  of 
November  1819;  but,  on  Qie  contnuy,  that 
he,  the  said  John  Davies,  would  when  there- 
unto requested,  make,  do  and  execute  all 
such  acts  and  deeds  as  might  be  requisite 
for  confiirming  and  establishing  such  share, 
right  and  interest  of  the  said  Harriet  Davies 
in  the  said  pecuniary  provisions  or  portions, 
so  as  the  said  Harriet  Davies  should  receive 
for  her  share  and  proportion  of  the  settled 
property  the  sum  of  1,500Z.  at  the  least 
By  his  will,  dated  the  26th  of  April 

1852,  John  Davies  aj^inted  the  property 
comprised  in  the  secernent  of  the  9th  of 
November  1809  to  his  son  John  Stanley 
Davies  and  his  heirs,  charged  with  the  som 
of  3,000/.  to  be  secured  thereon  for  the 
benefit  of  the  testator^s  daughter  Elizabeth 
Ann  Davies  and  with  the  sum  of  1,000/.  for 
the  benefit  of  Harriet,  then  the  wife  d 
Louis  Huguenin. 

John  Davies  died  on  the  30th  of  August 

1853,  leaving  his  widow  Maiy  Davies,  John 
Stanley  Davies,  Elizabeth  Aim  Davies  and 
Harriet  Huguenin  him  surviving. 

John  Stanley  Davies  died  in  April  1857, 
leaving  a  widow  and  two  infant  diildren. 

Maiy  Davies  died  on  the  10th  of  April 
1861. 

A  bill  was  filed,  by  the  widow  and 
infant  children  of  Jolm  Stanley  Davies, 
against  Louis  Huguenin  and  Harriet  his 
wife,  the  trustees  of  a  settlement  made  on 
the  marriage  of  Louis  Huguenin  and  Harriet 
his  wife  and  Elizabeth  Ann  Davies,  seddng 
that  the  trusts  of  the  settlement  of  the  9th 
of  November  1819  might  be  carried  into 
effect  under  the  direction  of  the  Court, 
and  that  the  rights  and  interests  of  all 
parties  to  and  in  respect  of  the  property 
then  remaining  subject  to  the  last-men- 
tioned  settlement  might  be  ascertained  and 
declared. 

Mr,  Giffard  and  Mr,  Kay,  for  the  plain- 
tiffis,  contended  that  the  power  given  by 
the  settlement  of  the  9th  of  Novemb^ 
1819  was  limited,  and  could  only  be  exer 
cised  by  a  wilL     A  settlement  was  no  exe- 
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ention  of  sach  a  power,  and  did  not  at  law 
release  the  power,  but  could  only  operate 
as  a  contract;  the  power  was  afterwards 
properly  exercised  by  will ;  the  remedy  on 
the  contract  was  against  the  contracting 
party.  But  if  J.  Davies  had  effectually 
released  his  power  it  was  clear  that  children 
who  died  after  the  date  of  the  settlement, 
bat  in  the  lifetime  of  their  &ther,  were 
entitled  to  share  with  the  survivors.  On 
tluB  point  they  cited — 

Fowis  Y,  Burdett,  9  Yes.  428. 

Kimg  V.  Hake,  Ibid.  438. 
A  conditicm  that  the  children  to  entitle 
them    to   any  share   must    survive  their 
parent,    if  not  expressed,   could   not   be 
inferred — 

Eowgrwoe  v.  Cartier^  3  Ves.  k  B.  79. 

Perfect  v.  Lard  Cunon,  5  Madd.  442. 

Torres  v.  Franco,  1  Buss.  A  M.  649. 
In  the  case  of  settlements  by  parents  the 
time  for  ascertaining  who  was  the  eldest 
son  was  the  period  of  distribution  and  not 
the  period  of  vesting — 

Sandeman  v.  Mackenzie,  1  Jo.  k  H. 
613;  S.C  30  Law  J.  Bep.  (n.s.) 
Chana  838.  ♦ 

Adcme  v.  Beck,  25  Beav.  648. 
Mr.  W.  M,  Jamee  and  Mr,  North,  for 
Bizabeth  Ann  Davies,  submitted  that  even 
anmning  the  covenant  in  the  settlement  of 
1819  operated  as  a  release  of  the  power,  it 
VIS  only  a  release  jE>ro  tanio — 

C%tmynffhame  v.  IHurlow,  1  Buss,  k  M. 
436,  n. 

Cfreen  v.  Grem,  2  Jo.  k  Lat.  529. 
No  period  of  vesting  was  fixed  by  the  settle- 
mtaat ;  and  the^use  of  the  word  ''  portions" 
was  not  sufficient  to  restrict  the  vesting  of 
the  share  of  a  daughter  until  she  should 
attain  twenty-one  or  marry. 

Mr.  a  T.  Simpson  {Mr.  BoU  with  him), 
for  Mr.  and  Mrs.  Huguenin,  contended  that 
it  was  competent  to  the  donee  of  a  power 
to  appoint  by  wiU  to  release  his  power.  On 
this  point  he  dted — 

Hurst  V.  HurH,  16  Beav.  372;  s.a 
22  Law  J.  Bep.  (n.s.)  Ghana  538. 

Be  Chambers,  11  Ir.  £q.  Bep.  518. 
Homer  v.  Swann,  Turn,  k  R  430. 
But  even  assuming  that  the  covenant  ope- 
rated only  as  a  release  of  the  power  jE>ro  tarUo, 
the  portions  of  6, 000/L  were  charged  on  land ; 
and  as  no  time  of  vesting  was  mentioned 
the  portions  were  not  to  be  ndsed  until 


required  for  persons  in  esse,  and  did  not 
vest  until  the  time  appointed  for  payment 
On  this  point  the  following  cases  were 
cited: 

Bruen  v.  Bruen,  2  Vem.  439  ;  s.  c 
nom.  Brewin  v.  Brtwin,  Prec.  Cb. 
195. 

Jennings  v.  Locks,  2  P.  Wms.  276. 

Warr  y.Warr,  Prec.  Ch.  213. 

Lord  Teynham  v.  Webb,  2  Ves.  sen.  197. 

Lord  Hinchinbrcke  v.  Seymour,  1  Bro. 
C.C.  395. 

Edgewortk  v.  Edgeworth,  Beatty,  328. 
There  was  an  exception  to  this  rule; 
but  the  exception  only  applied  when  the 
child  had  lived  to  sudi  an  age  as  to  have 
required  a  portion.  Thomas  Davies,  there- 
fore, could  take  no  share — 

Bemnant  v.  Hood,  2  De  Gex,  F.  k  J. 
396 ;  s.  c   30  Law   J.  Bep.   (n.s.) 
Chanc.  71. 
John  S.  Davies,  having  become  the  eldest 
son,  could  claim  no  share — 

Chadwick  v.  Doleman,  2  Vem.  527. 

Bichards  v.  Bichards,  Johns.  754 ;  s.  c 
29  Law  J.  Bep.  (n.s.)  Chanc.  836. 
Elizabeth  A.  Davies  and  Mrs.  Huguenin 
were  each  entitled  to  3,000^.,  as  no  other 
child  had  become  entitled  to  a  portion. 

Mr.  Giffard,  in  reply,  submitted  that  the 
cases  only  decided,  that  when  the  children 
did  not  require  a  portion  it  could  not  be 
raised  against  the  inheritance;  but  they 
did  not  go  the  length  of  giving  the  portions 
of  children  who  died  under  twenty-one  to 
increase  the  portions  of  the  others,  where 
the  payment  was  postponed  only  for  the 
convenience  of  the  inheritance.  The  settle- 
ment gave  a  vested  interest  to  each  child, 
without  respect  to  kge^^Evans  v.  Scott  (1). 
The  cases  that  had  been  cited  were  cases 
introducing  a  rule  for  the  benefit  of  chil- 
dren and  tibe  convenience  of  the  inheritance 
only.  On  the  authority  of  Ellison  v.  Tho- 
mas (2)  it  was  clear  that  the  representatives 
of  J.  H.  Davies  were  entitled  to  a  share. 

Wood,  V.C.  (May  1.) — In  this  case  the 
point  which  has  been  argued  relates  to  the 
share  to  which  the  defendant,  Mrs.  Hugue- 
nin, is  entitled  under  the  provisions  of  a 
voluntary  settlement  made  by  her  father 
and  motiier.     The  state  of  circumstances 

(i)  1  H.L.  Cm.  48. 
(2)  AnU,  Chanc  82. 
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of  the  f&mily  were  these:  There  had 
been  two  children  who  died  before  the 
settlement,  and  who,  of  course,  may  be  put 
out  of  the  question  altogether.  Then,  after 
the  date  of  the  settlement,  there  were  six 
children  living:  one  of  those  died  when 
not  a  year  old.  Another,  the  eldest  son, 
lived  to  attain  twenty-one,  but  died  before 
the  father;  and  another,  Lucy  Margaret 
Davies,  attained  twenty-one,  but  also  died  in 
the  lifetime  of  her  father.  The  result  was, 
that  at  the  death  of  the  settlor  there  were 
living  the  second  son,  John  Stanley  Davies, 
Mrs.  Huguenin  and  Elizabeth  Ann  Davies. 
Now,  it  is  almost  too  clear  for  argument, 
though  it  was  in  some  degree  discussed, 
that  the  covenant  of  the  father,  on  the 
marriage  of  Mrs.  Huguenin,  operated  as  a 
release  of  his  power  of  appointment,  so  far 
as  she  was  concerned  So  that  no  appoint- 
ment afterwards  made  by  him  could  affect 
her  interest  in  any  part  of  the  6,000^.  por- 
tion. 

Now,  the  &ther  John  Davies,  by  his 
will,  makes  an  appointment  by  which  he 
appoints  to  his  surviving  son,  subject  to  cer- 
tain charges  which  are  created  by  his  will. 
He  appoints  a  sum  of  3,000/.  to  Elizabeth 
Ann  Davies  and  1,000/.  to  Mrs*  Huguenin. 
The  question  is,  can  Mrs.  Huguenin  claim 
any  farther  sum  ?  A  settlement  was  made  of 
that  1,000/1,  but  no  dealing  with  that  would 
affect  her  right  to  a  larger  sum  if  that  should 
be  coming  to  her  under  the  provisions  of  the 
first  settlement  The  only  important  ques- 
tions on  the  settlement  are  these :  did  any 
share  vest  in  that  child  who  died  an  infant? 
what  was  the  interest  of  the  eldest  son  who 
died  during  the  lifetime  of  the  &ther  and 
never  came  into  the  property  at  all?  and 
what  was  the  interest  of  the  second  son 
(who  would  have  become  entitled  to  the 
freehold  property  in  the  event  of  no  ap- 
pointment) in  this  6,000/.? 

As  to  ike  second  son,  that  part  of  the 
case  is  completely  covered  by  the  decisions 
in  Chadwick  v.  Doleman,  and  that  class  of 
oases.  K  there  had  been  no  appointment 
he  would  have  taken  under  the  first  limita- 
tion in  tail,  and  he  taking  the  estate  must 
be  treated  as  a  son  not  entitled  as  a 
younger  child  to  come  into  any  share  of 
the  portion,  and  must  be  put  out  of  the 
case  altogether. 

As  regards  the  eldest  son  the  case,  cuii- 


onsly  enou^  seems  to  be  governed  by  the 
recent  case  before  the  Lord  Chancellor.  I 
can  see  no  distinction  between  the  two 
cases,  and  therefore  I  must  follow  the  deci- 
sion in  EUison  v.  Thomas^  in  which  it  was 
held  that  the  eldest  son  not  becoming  enti- 
tled to  the  estate  takes  a  share  of  the  pro- 
vision which  is  made  for  younger  children. 
It  is  not  by  any  means  an  inconsistent 
decision,  but  is  new,  I  apprehend,  as  applied 
to  this  particular  question.  Althou^  there 
are  many  authorities  to  be  found  in  which 
when  the  younger  son  has  taken  the  estate 
the  elder  son  has  come  in  and  been  treated 
as  a  younger  son,  I  do  not  remember  any 
case  where,  having  died  before  the  fund  was 
divisible,  he  was  so  brought  in.  I  cannot 
distinguish  the  case  from  EUison  v.  Thomas^ 
and  therefore  I  must  hold  that  the  eldest 
son  would  have  taken  one  share. 

Then  as  r^ards  the  daughter,  who  was 
of  age  but  died  during  her  &ther*8  lifetime, 
I  apprehend  it  is  quite  clear  that  under  this 
settlement  she  also  was  to  take  a  share, 
because  there  is  no  limitation  as  to  the  age 
at  which  the  children  are  to  take,  which 
Hill  be  material  when  I  oome  to  consider 
the  case  of  the  child  who  died  an  infimt; 
but  the  period  of  the  sons  attaining  twenty- 
one  and  the  daughters  attaining  twenty-one 
or  marriage,  must  at  the  least  be  taken  as 
the  period  of  vesting.  This  lady  attained 
twenty-one;  she  took  therefwe,  as  it  seems 
to  me,  a  clear  vested  interest,  and  would 
take  the  second  share. 

Then  the  question  is  as  to  the  child  who 
died  in  infancy,  and  on  this  point  I  have 
not  been  able  to  find  any  express  decision, 
although  there  is  a  strong  intimation  o£ 
Lord  Justice  Turner's  opinion  in  the  case 
of  BemnarU  v.  Hoodf  a  case  like  this,  in 
which  there  was  no  express  period  named 
for  the  vesting  of  the  interest  in  the  chil* 
dren.  His  Lordship  observed  that  the 
Court  in  all  cases  of  settlements  had  always 
taken  upon  itself  the  right  to  cons^iie  thcon 
with  reference  to  the  intent  of  the  instm- 
ments,  and  frequently  in  a  manner  which 
was  scarcely  consistent  at  all  with  the 
words  contained  in  the  instrument;  but 
which  words  the  Court  had  held  to  be  over- 
ridden by  the  plain  and  manifest  intent  of 
the  settlement;  and  the  case  of  Chadteiek 
V.  Doleman  \b  perhaps  the  strongest  instance 
of  the  application  of  that  doctrine^  where 
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the  appaintmeiit  was  made  to  one  who  had 
a  clear  vested  interest,  but  from  the  dx- 
cnmstance  of  his  becoming  an  elder  son 
afterwards  he  was  held  not  to  be  entitled. 
And  with  reference  to  portions  the  Court  has 
gone  still  further :  from  a  very  early  period 
tiie  Court  has  taken  upon  itself  to  construe 
tiie  limitation  of  portions  in  such  a  way 
(unless  there  is  something  in  the  instru- 
ment strictly  prohibiting  it)  as  to  provide 
that  the  portions  shall  be  raised  ^itd  por- 
tions at  the  time  and  in  the  manner  in 
which  they  are  required.  One  of  the  leading 
authorities  as  to  portions  not  being  raised 
when  not  required  was  the  case  of  Paulet 
y.  PaulH  (3).  As  regards  the  inheritance 
chaiged  with  portions,  in  most  of  the 
cases  it  has  been  decided  that  when  the 
portions  are  not  required  to  be  ndsed  in 
consequence  of  the  pre-decease  of  the  per- 
son entitled,  there,  though  the  portion  is 
Tested  in  a  sense,  yet  being  chaiged  on 
real  estate,  the  Court  will  not  allow  it  to 
be  raised,  the  purpose  for  which  it  was  to 
be  raised  no  longer  existing.  The  length 
to  which  that  doctrine  has  been  carried  in 
some  cases  is  remarkable.  Lord  Justice 
Tomer  referred  to  the  case  of  King  v. 
Withen  (4),  in  which  Lord  Talbot  ap- 
pioTed  of  the  decision  in  BrueH  v.  Bruen. 
I  think  that  Bruen  v.  Bruen  is  better 
i^KHTted  in  FrecedetUs  in  Chancery  than  in 
Vernon;  it  is  evidently  the  same  case,  be- 
cause, ^though  the  spelling  of  the  name  is 
dififerent,  the  circumstances  of  the  case  are 
tiie  same,  and  the  decision  is  a  very  remark* 
able  instance  of  the  discretion  which  the 
Court  has  taken  on  itsel£  In  Bemnant  v. 
Hood  neither  side  wished  to  argue  this 
question,  and  the  pcnnt  was  not  raised :  there 
W  been  a  vesting  in  children  situated  ex- 
actly as  the  children  are  in  the  case  before 
me,  thoe  being  a  gross  sum  to  be  divided 
amongst  childien;  Lord  Justice  Knight 
Brace  said  that  he  was  not  satisfied  on  the 
point,  and  as  it  was  not  necessary  to  de- 
termine it  he  would  not  express  a  decided 
opinion  one  way  or  the  other;  but  I  think 
bis  opinion  seined  to  lean  to  the  interest 
being  vested.  Lord  Justice  Turner  expressed 
a  more  decided  opinion  on  the  point,  and 
I  oonfeas  that,  looking  to  what  was  done 

(8)lV«ii.204. 

(4)  Gas.  4.  Ttdb.  117;  a.  c.  Forrest,  123. 


in  those  earlier  cases,  and  looking  to  the 
observations  of  Lord  Justice  Turner  in 
RemnafU  v.  Hoody  in  which,  if  I  may 
venture  to  say  so,  I  entirely  concur,  it  ap- 
pears to  me  that  I  cannot  hold  that  a  child 
who  never  attained  twenty-one,  or  if  a 
daughter  never  became  married,  took  an 
interest  in  this  sum  of  6^000/. ;  and  although 
it  is  quite  true  that  most  of  the  cases  have 
been  cases  in  which  this  doctrine  has  been 
applied  with  reference  to  the  interest  of  the 
heir,  it  is  not  fair  to  say  that  the  decisions 
proceeded  wholly  on  that  ground.  The 
case  of  Bruen  v.  Bnten  shews  that  the 
whole  intent  and  purport  of  the  settlement 
must  be  looked  to;  and  in  this  case  the  sum 
is  a  gross  sum  to  be  raised  and  to  be 
divided  amongst  a  certain  number  of  chil- 
dren. The  question  is,  which  of  those  children 
are  to  partake  and  share  in  the  simi  to  be 
provided)  It  is  not  one  of  those  cases 
where  there  is  a  separate  sum  appropriated 
for  each  younger  child,  but  it  is  a  sum  of 
6,000^  which  I  have  now  to  appropriate 
and  divide;  and  it  appears  to  me  upon  the 
authorities  that  I  should  not  be  justified  in 
giving  to  a  child  who  died  in  infancy  a 
share  which  in  those  circumstances  would 
be  simply  transmitted  to  its  parent  The 
consequence  is,  that  I  think  the  6,000^ 
would  have  become  divisible  in  four  shares, 
and  that  Lucy  M.  Daviee,  who  attained 
twenty-one,  W.  H.  Davies,  the  eldest  son 
(according  to  the  authority  of  Ellison  v. 
Tkomaa),  Elizabeth  Ann  Davies  and  Mrs» 
Huguenin  in  default  of  appointment  were 
each  entitled  to  one  share. 


C  Ex  parte    cubbib    Am) 

Lords  JusTioKs.        others,  in  re  THB  obsat 

April  24;      -     nobthebn     and     mid- 

Mayl,  8.  i^and    ooal     company 

[    (UMITVD.)( Second€a9e.J 

Joint-Stock  Company — Winding  np-^ 
Contributory  Directors — Qualification, 

On  the  lOth  of  August  1860,  at  a  meeting 
of  five  persons^  held  before  the  formation  of 
OMd  for  the  purpose  of  forming  a  joint^slodb 
company,  this  resolution  vas  passed :  *^Each 
of  the  gentlemen  present  agrees  to  hold  100 
shares  in  the  company,  and  also  to  execute 
the  artioUs  and  memorcmdmm  of  association 
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when  ready f  and  act  a$  directors  of  the  com- 
pany.** At  a  meeting  held  on  the  lith  of 
August  the  draft  articles  of  association  were 
stibmittedtothejivegentlernen  and  approved, 
and  ordered  to  be  engrossed  for  execution 
at  the  next  meeting.  On  the  25th  they  all 
signed  the  memorandum  of  association  for 
tweniy-one  shares  each,  and  executed  the 
articles  of  association.  By  one  of  the  articles 
the  qualification  of  directors  was  fixed  at 
100  shares,  and  by  another,  it  was  pro- 
vided, that  until  directors  were  appointed, 
the  subscribers  thereto  should  be  deemed  to 
be  directors.  The  company  was  afterwards 
wound  up  in  bankruptcy: — Held,  (affirming 
a  decision  of  one  of  the  Commissioners,  J  per 
Turner,  L.J.,  that  by  the  resolution  of  the 
lOthof  August  and  ^  articles  of  oMOciation 
taken  together,  and  per  Knight  Bruce,  L.J. 
that  by  the  effect  of  the  resolution  andarticles 
and  of  the  proceedings  in  January  1861, 
reported  ante,  pp.  57,  58,  the  five  gentlemen 
were  contrilnUories  in  respect  of  100  shares 
each,  in  which  number  the  twenty-one  shares 
for  which  they  had  subscribed  the  memoran- 
dum of  association  should  be  included. 

This  appeal  of  Capt  Cnrrie  and  Messrs. 
Fitzpatrick,  Harker,  Longduse  and  Parker 
against  an  order  of  Mr.  Commissioner  Goul- 
bum,  whereby  a  call  of  3^  per  share  was 
made  upon  these  gentlemen  in  respect  of 
100  shfu^  each,  as  directors  of  the  com- 
pany, came  on  again  upon  the  further  judg- 
ment of  the  Conunissioner. 

In  the  original  case  in  this  matter,  re- 
ported ante,  p.  57,  the  Lords  Justices  made 
an  order,  at  the  close  of  which  was  the 
9^  following : 

"  It  is  referred  back  to  the  Commissioner 
acting  in  the  prosecution  of  this  matter, 
without  prejucfice  to  any  question,  to  in- 
quire and  determine  whether  or  not  the 
said  appellants,  being  subscribers  for  twenty- 
one  shares  each  to  the  memorandum,  and 
being  also  subscribers  to  the  articles  of 
association  of  the  said  company,  shall  be 
placed  on  the  list  of  contributories  of  the 
said  company,  and  be  ordered  to  pay  upon 
100  shares  each  subscribed  for  by  them 
respectively  for  their  qualification  as  direc- 
tors of  the  said  company.'' 

By  a  reference  to  the  former  report,  at 
p.  59,  it  wiU  be  seen  that  Lord  Justice 
Turner,  in  looking  through  the  papers,  dis- 


covered that,  at  a  meeting  held  on  the  10th 
of  August  1860,  at  which  these  five  gentle- 
men were  present,  various  resolutions  were 
passed,  and  among  them  the  following: 
"  Each  of  the  gentlemen  present  agrees  to 
hold  100  shares  in  the  company,  and  also 
to  execute  the  articles  and  memorandum  of 
association  when  ready,  and  act  as  directors 
of  the  company."  His  Lordship  consid- 
ered it  might  admit  of  argument  whether 
this  resolution  ought  not  to  a£fect  their 
Lordships'  decision  as  to  the  100  shares, 
either  upon  the  ground  that  those  shares, 
though  nominally  taken  as  paid-up  shares, 
ought  to  be  held  to  have  been  taken  by  way 
of  qualification,  and  therefore  to  be  held  to 
be  unpaid  shares,  or  that  the  above  resolu- 
tion distinguished  the  present  case  from 
that  of  Lord  Abercom  (1),  and  that  the 
appellants,  notwithstanding  that  case,  w«re 
liable  in  respect  of  those  ^ares. 

Upon  a  subsequent  day  their  Lordships, 
after  some  discussion,  referred  the  matter 
back  to  the  Commissioner  as  to  the  100 
shares,  without  prejudice  to  any  questicm. 

Under  these  circumstances  the  mattw 
came  before  the  Commissioner  upon  the 
point  referred,  when  it  appeared  from  the 
minute-book  of  the  company  thatat  the  meet- 
ing, held  on  the  10th  of  August  1860,  at 
which  all  the  five  gentlemen  were  present,  it 
was  resolved  that  a  company  be  incorporated 
to  carry  into  effect  the  undertaking  as 
detailed  in  the  prospectus;  and  after  ap- 
pointing a  manager,  solicitor  and  secretary 
pro  tem.,  subject  to  the  directors  making 
such  alterations  as  they  mi^t  deem  ad- 
visable, and  after  providing  idso  for  the  re- 
gistration, &C.  of  the  company,  the  resolu- 
tion stated  above  was  passed.  It  also 
appeared,  that  on  the  14tii  of  August  the 
draft  articles  of  association  were  submitted 
to  the  five  gentlemen  and  approved,  and 
were  ordered  to  be  engrossed  ready  for 
execution  by  the  next  meeting;  and  that 
shortly  afterwards  the  memorandum  of 
association  and  articles  were  executed  by 
all  five. 

On  the  hearing,  before  the  Commissioner, 
it  was  argued  on  behalf  of  the  official 
liquidator,  that  the  resolution  of  the  10th 
of  August  1860,  taken  together  with  the 
articles  of  association,  in  the  opinion  of 

(1)  81  Law  J.  Rep.  (v.&)  Chano.  828. 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


423 


Lord  Justice  Tomer,  distingaished  this  case 
from  that  of  Lord  Ahercom;  but  that  upon 
the  62nd  article  alone  (see  infra\  without 
reference  to  the  resolution,  Lord  AherconCs 
case  was  distinguishable.  He  therefore  sub- 
mitted that  these  gentlemen  ought  to  be 
placed  upon  the  list  of  contributories  in 
respect  of  the  shares  they  had  agreed  under 
the  resolution  to  subscribe  for. 

For  the  contributories  it  was  contended 
that  the  decision  of  the  Court  of  Appeal 
in  the  former  case  was  a  complete  answer 
to  the  present  application.  The  meeting 
at  which  the  resolution  in  question  was 
passed  was  a  priyate  meeting  of  these  par- 
ties before  the  formation  of  the  company, 
and  therefore  they  ought  not  to  be  bound 
by  the  proceedings  thereat  There  was  some 
misapprehension  as  to  the  time  and  the 
circumstances  under  which  the  meeting 
was  held.  It  was  not  a  meeting  of  the 
directors  at  all,  but  of  the  promoters,  for 
tile  purpose  of  forming  a  company,  and 
before  the  memorandum  of  association  or 
the  articles  of  the  company  were  prepared. 
No  subject-matter  was  in  existence ;  every- 
tiiing  was  then  under  discussion  for  ulti- 
mate arrangement.  There  were  no  contract- 
ing parties,  consequently  no  contract 

The  Oonmiissioner  decided  that  the  five 
gentlemen  were  liable  to  calls  upon  the 
100  diares  each  as  their  qualification  as 
directors,  in  which  number  of  shares  the 
twenty-one  shares  each  had  subscribed  for 
under  the  articles  were  to  be  included  (2). 

(2)  Th»  Commianoner,  on  the  9th  of  March, 
gave  a  jodgmenty  of  the  principal  part  of  which  the 
IbUowiDg  is  the  subetanoe. 

"Thia  case  was  originally  before  me  upon  a 

rtaon  as  to  settling  the  liirt  of  contributories  of 
company,  and  ordering  a  call,  and  certain 
gentlemen  werej^aced  upon  the  list.  There  were 
five  of  them.  They  appealed  to  the  Lords  Jus- 
tices, who,  having  heard  the  case,  varied  my  order, 
letabung  in  some  caaes  the  names  of  those  gentle- 
men, and  in  others  striking  them  out.  But  after  the 
aigoment,  Lord  Justice  Turner  stated  that,  in  look- 
ing through  the  papers,  there  were  one  or  two  papers, 
which  had  not  beeoi  mentioned  to  me,  which  struck 
him  forcibly,  and  he  wished  the  case  to  be  aigued 
QD  those  points;  and,  after  some  discussion,  it  was 
lesdved  by  both  the  Lords  Justices  that  Uie  case 
should  come  back  to  me  to  re-hear  and  finally  deter- 
mine whether  those  names  were  to  be  placed  on 
the  list  or  not  The  order  is  worded  thus  :  '  It  is 
hereby  referred  back  to  the  Commissioner  of  Her 
Majesty's  Court  of  Bankruptcy,  acting  in  the 
{Busecutum  of  this  matter,  without  prejudice 
to  any  question,  to  inquire  and  determine  whe« 


The  five  gentlemen  now  appealed. 

Mr,  Daniel  and  Mr,  Hardy^  for  the 
appellants,  contended  that,  according  to  the 
true  construction  of  the  articles  of  associa- 
tion, it  was  not  incumbent  upon  the  appel- 
lants, who  were  the  first  directors  of  the 
company,  to  take  the  100  shares  mentioned 
in  the  articles  as  the  qualification,  which 
applied  only  to  future  directors.  It  was 
said  on  behalf  of  the  official  manager  that, 
by  a  resolution  passed  at  a  meeting  of  these 
gentlemen  on  the  10th  of  August  1860, 
they  had  agreed  to  be  directors  and  hold 
100  shares.  But  this  was  before  the  com- 
pany was  registered,  and  was  not  binding 
on  tiiem  or  the  company,  as  they  could  not 
have  insisted  upon  having  the  100  shares 
if  the  company  declined  to  give  them. 

Mr,  Bacon  and  Mr,  Roa^rgh  insisted 
that  the  qualification  clause  applied  as  well 
to  the  appellants  as  to  any  directors  of  the 
company.  They  had  been  the  only  directors 
during  the  existence  of  the  company,  and 
now  it  was  being  wound  up  they  contended 
that  they  were  not  under  liability  as  share- 
holders. This  was  a  proposition  that  could 
not  be  maintained.  The  public  took  shares 
on  the  faith  of  the  articles  which  prescribed 
the  qualification,  and  of  course  would  con- 
clude that  their  directors  were  duly  quali- 
fied. To  hold  these  gentlemen  free  from 
any  liability  would  be  to  say  that  it  would 
be  competent  for  any  person  to  act  as  direc- 
tor to  a  company  without  qualification,  to 
deal  with  and  spend  other  people's  money, 

ther  or  not  the  said  appellants,  bemg  sub- 
scribers for  twenty-one  shares  each  to  the  memo* 
randum,  and  being  also  subscribers  to  the 
articles  of  association  of  the  said  company, 
should  be  placed  on  the  list  of  contributories  of  the 
said  company,  and  be  ordered  to  pay  upon  100 
shares,  inclusive  of  the  twenty -one  shsfes  sub- 
scribed for  by  them  respectively  for  their  qualifica- 
tion as  directors  of  the  said  company.*  That  is 
the  point  which  I  am  to  determine.  *  *  The  Lords 
Justices,  when  this  case  went  before  them,  struck 
these  gentlemen  off  the  list  for  the  106  shares,  sub- 
ject to  the  opinion  of  Lord  Justice  Turner,  which 
I  am  about  to  state.  They  also  struck  them  off 
in  respect  of  the  shares  for  their  attendance  fees, 
saying  that  though  it  was  a  corrupt  thing  to  vote 
themselves  fees,  and  a  wrong  way  of  paying  them- 
selves, they  thought  the  transaction  was  either  void 
or  no^  and  could  not  be,  as  Lord  Justice  Turner 
expresses  it,  '  void  in  part  and  held  good  in  part.' 
Therefore  thev  were  struck  off  as  if  it  were  a  totaUy 
void  transaction,  as  they  seem  to  think  it  was,  and 
they  could  not  be  held  liable  to  a  call  in  respect  of 
those  shares.  When  this  case  came  on  to  beaigued 
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and  when  it  was  all  lost  to  retire  from  his 
position  without  any  liability  or  loss.  There 
was  a  clear  agreement  by  the  appellants  to 
take  the  100  shares,  and,  although  this  was 
before  the  company  was  formed,  it  formed 
the  basis  of  the  clause  in  the  articles  as  to 
the  directors'  qualification;  and  this  case 
differed  in  this  essential  particular  from  the 
case  of  The'' Marquis  of  Ahercomy  decided 
by  their  Lordships,  and  it  was  therefore 
submitted  that  tiie  order  of  the  learned 
Commissioner  ought  to  be  affirmed. 

Mr.  Daniel  was  heard  in  reply. 

The  arguments  founded  on  the  several 
clauses  of  the  articles  of  association  will  be 
found  set  out  in  the  judgment 

Lord  Justice  TtiRNEB  (May  8). — ^This 
is  an  appeal  from  an  order  of  Mr.  Commis- 
sioner Gfoulbum,  by  which  order  the  appel- 
lants respectively  have  been  put  upon  the 
list  of  contributories  of  the  company  for 
seventy-nine  shares,  in  addition  to  twenty- 
one  shares  for  which  they  were  previously 
upon  the  list  The  appellants  were  originally 
upon  the  list  for  twenty-one  shares,  for 
which  they  had  subscribed  the  memoran- 
dum of  association  of  the  company.  They 
were  also  originally  upon  the  list  for  cer- 
tain paid-up  shares  which  they  had  accepted 
for  fees  payable  to  them  as  directors  of  the 
company.  They  were  also  originally  upon 
the  list  for  100  paid-up  shares,  which  had 
been  transferred  to  them  by  a  gentleman  of 
the  name  of  Butcher,  the  originator  of  the 

before  the  Lords  Ttistioes,  Lord  Justioe  Turner,  in 
amostexcellentand  lucid jadgment,  sajs:  "On look- 
ing through  the  papers,  I  bAve  found  that  at  a  meeting 
held  on  the  10th  of  August  1860,  at  which  those 
parties,  or  some  of  them,  were  present,  the  follow- 
ing resolution  was  passed  (I  belieTe  all  the  appel- 
lants were  present) :  '  Each  of  the  gentlemen  pre- 
sent agrees  to  hold  100  shares  in  the  company,  and 
also  to  execute  the  articles  and  memorandum  of 
association  when  ready,  and  act  as  directors  to  the 
company.*  I  have  already  said  that  by  the  articles 
of  association  nobody  could  be  a  director,  or  ousfat 
to  be,  according  to  these  articles,  without  holding 
100  shares.  Lord  Justioe  Turner  then  goes  on  to 
say :  '  Nothing  was,  I  think,  said  in  the  course  of 
the  argument  as  to  the  effisct  of  this  resolution  (it 
never  was  mentioned  before  me  at  all),  and  it  may 
admit  of  argument  whether  this  resolution  ought 
not  to  affect  the  decision  as  to  the  100  shares,  upon 
the  ground  that  those  shares,  though  nominally 
taken  as  paid-up  shares,  ought  to  be  held  to 
hare  been  taken  by  way  of  qualiBcation,  and 
therefore  ought  to  be  held  as  unpaid  shares; 
and  npon  the  ground   that   the   above   resola- 


oompany,  and  which  had  been  given  to 
Mr.  Butcher  in  part  payment  of  the  pnr- 
chase-money  for  property  which  the  com- 
pany had  purchased  from  him ;  and  they 
were  further  on  the  list  for  100  other  shares 
for  their  qualification  as  directors  of  the 
company. 

The  learned  Commissioner  afterwards 
struck  the  appellants  off  the  list  as  to  the 
100  qualification-shares  on  the  authority  of 
Lord  Abercom^s  case,  and  the  case  having 
subsequently  come  before  us  as  to  the  other 
shares,  we  made  an  order  by  which,  in 
effect,  we  retained  the  appellants  on  the 
list  as  to  the  twenty-one  shares,  struck 
them  off  from  the  list  as  to  the  paid-up 
shares  accepted  by  them  for  fees,  and  r^ 
ferred  it  back  to  the  learned  Commissioner, 
without  prejudice  to  any  question,  to  *^  in- 
quire and  determine  whether  or  not  the 
said  appellants,  as  being  subscribers  for 
twenty-one  shares  each  to  the  memorandum, 
uid  being  also  subscribers  of  the  articles  of 
association  of  the  said  company,  or  any  or 
each  of  them,  should  be  placed  on  the  list 
of  contributories  of  the  said  company,  and 
be  ordered  to  pay  on  100  shares  each  (inclu- 
sive of  the  said  twenty-one  shares  subscribed 
for  by  them  respectively),  for  their  qualifi- 
cation as  directors  of  tiie  said  company  f 
and  we  abo  reserved  the  consideration  of 
the  costs  of  the  original  application,  and 
gave  the  parties  liberty  to  apply.  It  is  un- 
der this  order  that  the  learned  Commissioner 
has  put  the  appellants  upon  the  list  for  the 

tion  distinguishes  this  case  from  that  of  Z^rd 
Abercom,  and  that  the  appellants,  notwithstand- 
ing that  case,  are  liable  in  respect  of  those  shares. 
Upon  these  points  I  think  that,  if  it  is  desired  on 
the  part  of  the  official  liquidator,  further  argument 
ought  to  be  admitted.*  And  the  matter  ended  in 
both  the  Lords  Justices  agreeing  that  the  point 
ought  to  be  considered,  and  wi«ied  the  case  to 
come  back  to  me  for  my  opinion  upon  the  point 
whether,  looking  at  this  fresh  evidence,  whi^ 
Lord  Justice  Turner  alluded  to,  the  case  has  not 
so  differed  from  Lord  Abfrcom*$  cote,  that  these 
gentlemen  ought  to  be  determined  to  he  constmo- 
ively  liable  for  these  100  shares,  regard  bong 
had  to  this  minute  and  to  the  memorandum  am 
articles  of  association  dgned  by  ihem.  *  *  Now 
comes  the  resolution  which  Lord  Justioe  Tomer 
suggests,  and  I  quite  concur  with  him,  fixes  those 
gentlemen  conclusively  :  '  Each  of  the  gentlemen 
present  agrees  to  hold  100  shares  in  the  company, 
and  also  to  execute  the  articles  and  memorandum 
of  association  when  ready,  and  act  as  directors  to 
the  company.*  That  is  the  resolution  to  wliick 
these  gentlemen  agreed.   *  *  Upon  tiie  26kh  they 
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seyenty-nine  shares  which  are  now  in  ques- 
tion, making  with  the  21  shares  the  100 
shares  for  their  qualification  as  directors, 
and  it  is  the  learned  Commissioner's  decision 
upon  this  point  which  is  brought  imder 
review  by  the  present  appeal 

The  drcumstimcee  under  which  the 
learned  Comnussioner  arrived  at  this  deci- 
sion are  these :  At  a  meeting  of  the  pro- 
mot»^  of  this  company,  held  on  the  8th  of 
August  1860,  it  was  resolved  that  the  com- 
pany should  be  formed.  At  another  meet- 
ing, held  on  the  10th  of  August  1860,  at 
wMch  all  the  appellants  were  present,  the 
following  resolution  was  passed,  after  refer- 
ring to  the  preliminary  matters :  '*  Resolved, 
that  a  company  be  incorporated  to  carry 
out  the  undertaking  as  detailed  in  the 
prospectus,  and  that  Mr.  Butcher  be  the 
manager  of  the  company/'  and  then  the 
solicitor  and  the  secretary  are  appointed,  and 
they  come  under  certain  resolutions,  and 
then  this  further  resolution  was  passed : 
**  Each  of  the  gentlemen  present  agrees  to 
hold  lOO  shares  in  the  company,  and  also 
to  execute  the  articles  and  memorandum  of 
association  when  ready,  and  act  as  directors 
to  the  company."  That  resolution  was 
passed  on  the  10th  of  August  1860.  On 
the  25th  of  the  same  month  the  memoran- 
dum of  association  of  the  company  was 
signed  by  the  appellants  respectively,  and 
by  this  memorandum  of  association  they 
signed  for  twenty-one  shares,  stating  the 
objects  for  which  the  company  was  formed, 


■gn  the  memoraiidiim,  by  which  they  say,  'We 
tM  several  penons  whoee  namee  and  addr^ses  are 
nabeaibed  are  desirous  of  heing  formed  into  a 
oompany,  in  pursuance  of  this  memorandum  of 
SMorisHfm,  and  we  respectively  agree  to  take  the 
Bomber  of  shares  in  the  capital  of  the  company 
which  are  set  opposite  to  our  respective  names.  * 
Then  come  the  names  and  twenty-one  shares,  so 
that  as  to  these  twenty-one  shares  there  can  be  no 
qnestaon  whatever  but  they  are  liable ;  there  being 
two  ways  dearly  by  which  men  may  become 
ihardkolders,  either  by  signing  this  memorandum 
of  aamriatiirnj  or  by  accepting  shares  and  being 
upon  the  register.  Here  they  clearly  signed  the 
memorandmn,  and  it  wss  not  contended  that  they 
were  not  liable  for  twenty-one  shares  expressly. 
Now  comes  the  question  about  the  100  shares, 
whether  they  are  liable  as  to  Uiese;  and  that  is  the 
oestMMi  vabmitted  to  me  by  the  oitler  of  the  Lords 
«.  I  think  they  are,  first,  because  I  think 
ise  is  clearly  distinguishable  from  Lord 
Abereorn't  ease.  In  reading  that  case  I  dwelt  upon 
what  Lord  Justice  Knight  Brace  said  so  forcibly, 
that  Lord  Aberoom  never  accepted  or  took,  and 

JSimw  Smuxs,  82.~CHAsa 
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with  a  nominal  capital  of  50,000/. ;  and 
^'  we,  the  several  persons  whose  names  and 
addresses  are  subscribed,  are  desirous  of 
being  formed  into  a  company  in  pursuance 
of  this  memorandum  of  association,  and  we 
respectively  agree  to  take  the  number  of 
shares  in  the  capital  of  the  company  set 
opposite  our  respective  names."  Then  there 
are.  twenty-one  shares  set  opposite  to  the 
names  of  each  of  these  gentlemen.  On  the 
same  25th  of  August  1860,  the  company's 
articles  of  association  were  also  signed  by 
the  appellants  respectively;  and  by  these 
articles  of  association  it  was  agreed,  amongst 
other  things,  that  '*no  person  shall  be 
deemed  to  have  accepted  any  share  in  the 
company  imless  he  has  testified  his  accept- 
ance thereof  by  writing,  under  his  hand  in 
such  form  as  the  company  from  time  to 
time  shall  direct."  Then  article  60.  is  in 
these  terms :  "  The  number  of  directors  and 
the  names  of  the  first  directors  shall  be 
determined  by  the  subscribers  of  the  memo- 
randum of  association,  but  so  that  there 
shall  not  be  less  than  three,  nor  more  than 
nine."  The  61st  article  is  thus :  "  Until 
the  directors  are  appointed  the  subscribers 
of  the  memorandum  of  association  shall,  for 
all  purposes  of  this  act,  be  deemed  to  be 
directors."  The  62nd  is,  "  That  no  share- 
holder shall  be  entitled  to  be  a  director 
iwless  he  holds  at  least  100  shares  in  the 
company."  Then  the  72nd  clause  of  the 
deed  says,  that  "the  directors  appointed 
by  the  subscribers  to  the  memorandum  of 

never  intended  to  agree  and  never  did  agree  to 
accept  or  take,  any  share  of  what  is  called  the 
capital  stock  of  the  association.  Here  we  may 
say  that  these  gentlemen  always  did  accept,  and 
did  intend  to  accept  Every  one  of  the  n^^Uves 
is  answered  in  the  opposite.  How,  then,  is  it  pos- 
sible to  say  that  Lord  Abercorn's  ia  any  authority 
at  all  for  ttie  present  case  ?  They  are  as  widely 
dJHsimilar  as  any  two  cases  can  be.  It  comes  to 
this,  whether  a  party  ii  bound  in  justice  and  good 
faith  and  conscience  to  do  an  act  when  he  intends 
or  agrees  to  do  that  act?  Whether,  when  he 
agrees  to  do  that  which  he  is  bound  to  do  upon 
every  principle  of  right,  he  is  not  in  law  to  be  held 
to  have  done  it  I  An  agreement  to  do  a  thing 
which  a  man  is  bound  and  ought  to  do,  has  always 
been  held  to  be  done. — Id  factum  est  quod  fieri 
debet.  That  principle  is  correct,  and  ought  to  pre- 
vail. Here  the  parties  have  agreed  to  take  100 
shares,  which  number  it  is  necessary  for  them  to 
take  as  directors,  without  which  they  could  not 
act,  and  were  not  worthy  to  be  continued  in  the 
position  in  which  they  have  placed  themselves. 
Having  done  that^  or  agreed  to  do  it,  why  are  they 
81 
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association  and  these  articles,  remain  as 
directors  of  this  company  for  the  term  of 
three  years." 

These  are  the  circumstances  under  which 
the  learned  Commissioner  has  put  these 
gentlemen  upon  the  Hst ;  and  the  question 
is  whether,  under  these  circumstances,  they 
ought  to  be  put  upon  the  list  of  contri- 
butories,  and  be  ordered  to  pay  on  100 
shares  each  (including  the  twenty-one  shares 
for  which  they  signed  the  memorandum  of 
association),  for  t^eir  qualification  as  direc- 
tors. 

It  is  not  contended,  on  the  part  of  the 
appellants,  that  if  they  were  under  an  obli- 
gation to  take  100  shares  as  directors,  the 
obligation  could  be  satisfied  by  their  having 
taken  these  impaid  shares,  nor  could  it 
have  been  so  contended  with  any  prospect 
of  success;  for  it  would  be  a  mere  delusion 
to  hold  that  the  obligation  could  be  satisfied 
without  any  liability  being  incurred.  Nor 
was  it  contended,  on  the  part  of  the  appel- 
lants, that  this  case  could  be  governed  by 
Lord  Abercom*8  case,  and  it  is  plain  that  it 
could  not  be  so  governed,  the  two  cases  being 
in  every  respect  distinguishable.  But  it 
was  insisted,  on  the  part  of  the  appellants, 
that  they  were  under  no  liability  to  take 
100  shares  in  the  company;  that  the  agree- 
ment contained  in  the  resolution  of  the  10th 
of  August  1860  was  a  mere  agreement  be- 
tween the  parties,  and  not  an  agreement 
by  them  with  the  company,  which  in  truth, 
had  at  that  time  no  existence;  that  that 
agreement  was  superseded,  so  far  as  it  could 

not  to  be  held,  or  oaght  they  not  to  be  held,  in  a 
Court  of  law  or  equity,  to  have  done  it^  and  as 
being  constnictivelj  the  holders  of  these  shares  ? 
Looking  at  the  other  point  of  view  only,  it  is  said, 
where  are  those  shares  f  How  can  a  man  con- 
structively hold  them!  The  answer  is,  that  the 
memorandum  of  association  says  that  the  parties 
who  signed  it  shall  be  deemed  to  take  shares  to 
that  amount.  The  daose  itself  says :  '  They  shall 
be  deemed  to  hold  them.*  These  parties  have 
agreed  to  do  it;  they  were  bound  to  do  it  in  con- 
science^ good  &iUi  and  probity,  and  therefore  in 
law  they  are  held  as  though  they  did  it.  They  are 
held  and  determined,  in  answer  to  this  inquiry,  to 
hold  100  shares  in  this  company,  including  the 
twenty-one  shares.  In  answer,  therefore,  to  this 
last  point,  upon  which  Lord  Justice  Turner  bases 
his  judgment,  namely,  whether  this  case  is  not 
distinguishable  from  Lord  Aberconi's  cate^  I 
say  that  it  is.  But  we  are  not  driven  here  to 
constructively  holding.  These  parties  did  actually 
hoki  100  shares;  but  they  say,  *  These  shaies 
which  we  hold  we  received  as  a  bribe,  to  qualify 


have  any  effect,  by  the  memorandum  of 
association,  by  which  the  appellants  took 
twenty-one  shares  only,  and  that  under  the 
fu-tides  of  association  the  appellants  were 
under  no  liability  to  take  the  100  shares. 
It  was  insisted  that  under  the  61st  clause 
of  these  articles  the  appellants,  as  subscri- 
bers to  the  memorandum  of  association, 
were  appointed  directors  until  directors 
should  be  appointed  by  the  shareholders, 
the  61st  clause  being  this:  "Until  the 
directors  are  appointed,  the  subscribers  of 
the  memorandum  of  association  shall,  for 
all  the  purposes  of  this  act,  be  deemed  to 
be  directors";  then  that  no  appointment 
having  been  made  by  the  shareholders,  the 
appellants  continued  directors  on  the  foot- 
ing of  the  memorandum  of  association,  and 
that  they  were  in  no  way  affected  by  the 
62nd  clause  of  the  articles,  which  provides 
'^  That  no  shareholder  sh^  be  entitled  to 
be  a  director  unless  he  holds  at  least  100 
shares  in  the  company;"  that  that  did  not 
reach  the  appellants  at  all,  because  that 
applied  only  to  shareholders,  and  the  appel- 
lants held  their  office  of  directors  under  the 
61st  clause,  as  being  subscribers  to  the 
memorandum  of  association. 

Now,  I  am  not  of  opinion  that  that  ar;ga- 
ment  can  be  at  all  maintained — that  these 
gentlemen  are  not  affected  by  the  62nd  clause 
of  the  articles  of  association.  I  think  that  by 
the  60th  clause  of  those  articles  it  became 
the  duty  of  these  appellants  themselves  to 
appoint  directors,  the  60th  clause  being 
"  The  number  of  directors  and  the  names  of 

us  as  directors;  but  they  are  paid-up  shares  imcl«r 
this  agreement  which  we  have.'  They  cut  out 
at  one  time  the  lithographed  printed  fbrnoii, 
and  say  they  are  to  be  taken  as  paid-up  aharea, 
and  therefore  tbey  are  not  to  pay.  I^rd  Jus- 
tice Turner  uses  some  strong  language  as  to  that; 
he  says,  '  I  almost  call  it,  for  anybody  in  the  poei- 
tion  of  these  gentlemen,  a  fraud.*  So  it  is  one, 
in  truth.  They  say,  '  We  have  100  shares  to  qua- 
lify  us  as  directors,  and  we  took  them,  thoii^ 
unpaid  shares,  as  paid-up  shares  in  return  for  our 
zeal  and  energy  in  acting  as  directors.*  It  would 
be  aUowing  people  to  take  advantage  of  their  own 
wrong;  it  would  be  keeping  the  woi^  of  promise  to 
the  ear  and  breaking  it  to  ^e  hope,  it  would  be  oon- 
trary  to  all  justice  to  strike  them  oJBTthe  list,  and  in 
the  highest  degree  subversive  of  every  principle  of 
right,  if  we  did  not  hold  these  gentlemen  liable  to 
pay  calls  upon  these  100  shares.  Under  these  cir- 
cumstances, I  have  no  doubt  that  these  gentlemen 
are  liable  in  respect  of  100  shares  each,  indading 
the  twenty-one  shares,  and  that  they  ought  to  be 
placed  upon  the  list  accordingly.** 
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the  first  directors  shall  be  determined  by  the 
subscribers  of  the  memorandum  of  associa- 
tion, but  so  that  there  shall  not  be  less  than 
three,  nor  more  than  nine."  So  that,  as  I 
read  these  artides,  the  duty  of  these  appel- 
lants was  to  nominate  du'ectors;  it  was 
their  duty  to  appoint  the  directors  of  the 
company;  and  I  think  that  the  62nd  clause 
of  these  articles  was  meant  to  extend,  and 
would  extend  to  directors  so  appointed; 
and  it  haying  been  the  duty  of  these  appel- 
lants so  to  appoint,  and  de&ult  having  been 
made  by  them  in  so  appointing,  I  am  of 
opinion  that  they  were  chargeable  in  equity 
as  if  tbey  had  so  appointed,  and  in  fact  that 
they  must  be  considered  in  equity  as  having 
appointed  themselves,  and  must  be  held 
chargeable  accordingly.    - 

The  72nd  clause  was  relied  upon  on 
the  part  of  the  appellants,  that  clause  being, 
'^  That  the  directors  appointed  by  the  sub- 
scribers to  the  memorandma  of  association 
and  these  articles,  remain  as  directors  of  the 
company  for  the  term  of  three  years."  But 
I  tMnk,  so  hx  from  assisting  the  appellants' 
cas^  that  clause  favours  the  view  which  I 
have  taken  of  the  articles,  for  it  refers  to 
the  directors  appointed  *'  by  the  subscribers 
and  these  articles,"  and  shews,  therefore, 
that  it  was  the  duty  of  the  appellants 
to  make  the  appointment.  Upon  these 
grounds,  therefore,  I  concur  with  the  opin- 
ion of  the  learned  Commissioner.  As  to  the 
costs  which  were  reserved,  and  the  costs  of 
the  present  appellants,  I  am  of  opinion  that 
the  appellants  should  pay  all  the  costs  from 
the  date  of  the  order  of  reference,  but  that 
no  costs  should  be  given  up  to  that  time, 
the  appellants,  in  truth,  having  in  part 
succeeded  in  the  previous  contest. 

Lord  Justice  Knight  Beuce. — I  think 
it  unnecessary  to  give  any  opinion  in  this 
case,  independently  of  the  proceedings  of 
the  10th  of  August  1860,  and  the  15th  of 
January  1861(3).  Taking  these  proceedings 
and  the  articles  of  association  together,  I 
agree  with  the  learned  Comnussioner;  and 
I  also  concur  with  my  learned  Brother's 
conclusion  as  to  the  costs. 

Mr,  Bacon  asked  that  the  official  liqui- 
dator might  take  his  costs  out  of  the  estate, 
and 

Their  LoBDeHiPS  made  an  order  to  that 
effect 

(S)  See  former  report,  pp.  57»  58. 


Mr.B<xdmrgh  (May  22)  applied  that  the 
deposit  might  be  paid  as  part  of  the  costs 
of  the  official  liquidator;  and  it  was  so 
ordered. 


Westbuby,  L.C.'J 
Dec.  16, 17;      ( 
Jan  24-         >cookney  v.  andkrson. 

April  25.        ) 

Jurisdiction  —  Demurrer  —  Service  out 
of  Jurisdiction  —  Consolidated  Order  X, 
Eule7. 

The  jurisdiction  of  the  Court  to  direct 
process  to  heserved  on  a  defe^idant  out  of  the 
jurisdiction^  and  to  proceed  upon  such  ser- 
vice as  if  it  had  been  made  vnthin  the  juris- 
diction, is  confined  entirely  to  such  suits  as 
ansufer  the  description  contained  in  the 
2  WillA.  c.  Z^.  and  the  4.  d!  5  Will  4.  c.  82/ 
and  the  7th  Rule  of  the  lOth  Consolidated 
Order,  giving  power  to  the  Court  where  a 
defendant  "  in  any  suit "  is  out  of  the  juris- 
diction, to  order  service  U2X>n  him,  extends 
only  to  such  suits  as  are  within  the  above- 
mentioned  statutes. 

Consequently,  where  a  suit  was  instituted 
in  this  country  against  defendants  domiciled 
in  Scotland,  to  administer  the  trusts  of  a 
deed,  in  the  Scotch  form,  entered  into  in 
thai  country,  and  relating  to  land  situate 
there, — Held,  that  an  order  to  serve  a  copy 
of  the  bill  on  the  defendants  in  Scot- 
land was  beyond  the  power  of  the  Court, 
and  not  warranted  by  the  above-mentioned 
Rule, 

Where  it  appears  on  the  face  of  a  bill 
that  the  suit  is  one  in  which  the  Court  is  not 
warranted  in  exercising  jnrisdiction  against 
persons  resident  abroad,  it  is  not  necessary 
that  defendants  who  have  been  served  out  of 
the  jurisdiction  should  move  to  discharge  the 
order  of  service.  If  they  demur  to  the  juris- 
diction, and  for  this  purpose  a  general 
demurrer  for  want  of  equity  is  sufficient, 
the  same  reasons  that  would  be  ^jffwtive  for 
discharging  the  order  of  service  are  equally 
available  for  the  aUowance  of  the  demurrer. 

This  case  came  on  upon  appeal  from  the 
decision  of  the  Master  of  the  Rolls,  reported 
ante,  p.  305. 
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Mr,  Hobhtmse  and  Mr,  W,  W,  Mackeson 
appeared  for  the  plaintiflF,  the  appellant 

Mr,  Selufyn  and  Mr,  Druce,  for  the  de- 
fendants, the  respondent& 

In  addition  to  the  cases  and  statutes  cited 
in  the  Court  below,  the  following  were  re- 
ferred to : 

French  v.  Davidsoriy  3  Madd.  396. 
Lord    Cranstown   v.  Johnston^  3  Ves. 

170. 
Buchanan  v.  Rucker^  9  East,  192. 
Tulhch  V.  HaHUy,  1  You.  <k  C.  C.C. 

114. 
Beattie  v.  Johnstone^  8  Hare,  1 69. 
Aiiffiu  V.  AnguSy  West,  t.  Hardwicke, 

23. 
Hu  King  of  Spain  v.  Machadc^  4  Russ. 

225;  s.  c.  6  Law  J.  Rep.  Chanc.  61. 
Rmsell  V.  Smyth,    9  Mee.  k  W.  810 ; 

8.  c.  1  DowL  P.C.  929;  11  Law  J. 

Rep.  (n.s.)  Exch.  308. 
HenUy  v.  Soper,  8  B.  <fe  C.  16 ;  s.  a  2 

Man.  k  Ry.   153;  6  Law  J.  Rep. 

K.B.  210. 
Mostyn  v,  Fabrigas,  Cowp.  161 ;  s.  c. 

1  Smith's  Lead.  Cas.  607,  5th  edit 
Kildarey.  Eustace^  1  Vem.  405. 
Sheeley  v.  the  Professional  Life  Assur- 
ance Company y  3  Com.  B.  Rep.  N.S. 

787 ;  8.  c.  27  Law  J.  Rep.  (n.s.)  C.P. 

233. 
Cammelly,  Sewell,  29  Law  J.  Rep.  (n.s.) 

Exch.  350. 
The  Duke  of  Brunswick  v.  the  King  of 

Hanover,  2  H.L.  Cas.  1. 
The  Marquis  of  Breadalbane  v.  the  Mar- 
quis of  Chandosy  2  Myl.  k  Cr.  711; 

s.  c.  7  Law  J.   Rep.   (n.s.)  Chanc. 

28. 
MMlan  V.  Campbell,  24  Beav.  100. 
Mortimer  v.  Watts,  14  Ibid.  616  ;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Chanc.  169. 
Kekeunch  v.  Marker,  3  Mac,  &  G.  311; 

&  c.  21  Law  J.  Rep.  (n.s.)  Chanc. 

182. 
Pennell  v.  Roy,  3  De  Gex,  M.  <k  G.  126; 

s.  c  22  Law  J.  Rep.   (n.s.)  Chanc. 

409. 
Hope  V.  ^op<f,  4Ibid.  328  ;  s.  a  23 Law 

J.  Rep.  (N.a)  Chanc.  682. 
3  <£r  4  Vict.  c.  94. 

The  LoBD  Chancellor  (April  25)  deli- 
rered  the  following  written  judgment — 


In  explanation  of  my  decision  in  this  case, 
it  is  necessary  to  begin  by  referring  to  some 
well-established    general    principles.    The 
Courts  of  civil  judicature  in  eveiy  ooontiy 
sit  to  administer  the  municipal  kw  of  that 
country,  and  their  jurisdiction  therefore  is 
limited  and  territorial     It  is  true  that  the 
duty  of  yielding  obedience  to  the  kw  of  his 
native  country  may  follow  the  native  sub- 
ject of  that  country  wherever  he  resides ; 
for  every  nation  has  a  right  to  bind  its  own 
natural-bom  subjects  by  its  own  kws  in 
every  place.    Municipal  kw,  therefore,  may 
provide  that  judgments  and  decrees  may  be 
kwfiilly  pronounced  against  natural-bom 
subjects  when  absent  abroad,  and  may  also 
enact  that  they  may  be  required  to  appear 
in  the  Courts  of  their  native  country  even 
whikt    resident    in   the  dominions  of  a 
foreign  sovereign.     If  a  statutoiy  jurisdic- 
tion be  thus  conferred,  Courts  of  justice  in 
the  exercise  o£  it  may  lawfully  cite,  and  on 
non-appearance  give  judgment  in  dvil  cases 
against  natural-bom  subjects  whilst  they 
are  absent  beyond  seas  in  a  foreign  knd. 
This  jurisdiction  depends  on  the  statute  or 
written  kw  of  the  country.  Where  it  is  not 
expressly  given  it  cannot  be  kwfully  as- 
sumed.    If  such  a  kw  does  not  exist  the 
general  maxim  applies,  extra  territorinmjvs 
dicenti  impune  non  paretur.     But  as  inter- 
national kw  in  private  rights  is,  so  £ur  as 
it  has  been  clearly  established,  a  part  of 
municipal  kw,  it  follows  that  the  kw  of  a 
country,  which  gives  to  its  municipal  tri- 
bunals authority  to  exercise  jurisdiction  as 
to  persons  and  things  which  are  beyond  the 
confines  of  their  own  territories,  may  also 
consistently  with  international  law  be  ex- 
tended in  certain  cases  to  persons  who  are 
not  natural-bom  subjects.     For,  where  it 
is  well  settled  by  the  comity  of  nations  that 
any  question  of  private  right  faik  to  be 
decided  by  the  kw  of  a  particular  country, 
it  would  seem  reasonable  that  the  Courts 
of  that  country  should  receive  jurisdiction 
and  the  power  of  citing  absent  parties, 
though  residing  in  a  foreign  land.     Thus, 
by  way  of  example,  it  is  generally  agreed 
by  European  nations  that  all  questions  re- 
kting  to  the  ownership  of  land  must  be 
decided  by  the  lex  loci  rei  sitof;  that  aU 
questions  rekting  to  the  succession  or  ad- 
ministration of  ^e  property  of  a  deceased 
person,  whether  testate  or  intestate,  belong 
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to  the  Judge  of  the  domicil  of  the  deceased ; 
and  that  contracts  ought  to  be  applied  and 
interpreted  by  the  law  of  the  place  where 
they  are  made,  and  where  it  is  intended 
they  should  be  performed.  If,  therefore, 
an  action  or  suit  be  conmienced  in  the 
Courts  of  a  particular  country  relating  to  a 
subject,  which,  by  this  consent  of  nations, 
is  appropriated  to  the  law  of  that  country, 
it  may  be  right,  in  order  to  prevent  a  fidlure 
of  justice,  to  give  to  such  Courts  the  power 
of  exercising  complete  jurisdiction,  and 
^erefore  of  citing  absent  parties  imder  the 
penalty,  if  they  do  not  appear,  of  having 
judgment  pronoimced  against  them  in  their 
aba^ce.  But  it  is  a  jurisdiction  that  should 
be  given  and  exercised  with  great  caution, 
and  only  where  it  is  clear,  on  the  princi- 
ples of  public  law,  that  the  judgment  against 
the  absent  party  ought  to  be  treated  as 
binding  by  the  Courts  of  foreign  coimtries. 
The  right  of  administering  justice  is  the 
attribute  of  sovereignty,  and  all  persons 
within  the  dominions  of  a  sovereign  are 
within  Ids  allegiance  and  under  his  protec- 
tion. If^  therefore,  one  sovereign  causes  pro- 
cess to  be  served  on  the  territory  of  anotjier, 
and  summons  a  foreign  subject  to  his  court 
of  justice,  it  is  in  fact  an  invasion  of  sove- 
reignty, and  would  be  unjustifiable  unless 
done  vn.th  consent,  which  is  assumed  to  be 
the  fact  if  it  be  done  in  a  case  where  a 
foreign  judgment  would  by  international 
law  be  accepted  as  binding.  For,  besides 
the  general  maxim  which  I  have  already 
dted,  and  which  limits  the  jurisdiction 
of  every  tribunal  to  its  own  territory,  there 
is  another  general  rule,  actor  sequUur  forum 
rti;  -uid  both  are  violated  when  the  ter- 
ritorial Judge  cites,  and  pronoimces  judg- 
ment against  a  person  who  does  not  appear, 
and  ia  absent  in  another  territory.  There 
are,  therefore,  two  grounds  on  which  the 
legislature  of  any  countiy  is  warranted  in 
conferring  on  its  civil  tribunals  an  extra- 
territorial jurisdiction ;  one,  the  right  which 
it  possesses  of  binding  universally  by  its 
laws  the  persons  who  owe  to  it  a  natural 
allegiance,  the  other,  the  right  which  it 
receives  by  international  law,  that  is,  from 
the  consent  of  nations,  of  summoning  all 
persons  interested,  wherever  resident,  when 
the  subject  of  suit  arises  or  is  situate  within 
its  ovm  territory,  and  falls  to  be  determined 
by  its  ovm  law  and  the  judgment  of  its  own 


Courts  of  civil  judicature.  In  conformity 
with  these  principles,  the  act  of  2  Will  i. 
c.  33.  was  framed  and  passed,  by  which  it 
was  enacted  that  it  should  be  lawful  for  the 
Court  of  Chancery  in  £ngland,  in  any  suit 
relating  to  land  in  England,  to  order  its 
process  to  be  served  on  a  defendant  residing 
within  any  part  of  the  United  Kingdom ; 
and  a  similar  power  is  given  to  the  Court 
of  Chanceiy  in  Ireland  relating  to  land  in 
Ireland.  The  effect  of  the  subsequent  act  of 
4  &  5  WilL  4.  c.  82.  is  to  give  to  the  Courts 
of  Chanceiy  in  England  and  Ireland  respec- 
tively a  limited  and  guarded  power  in 
"  suits  concerning  land  in  England  and  Ire- 
land respectively,  or  concerning  any  charge, 
Hen,  judgment  or  incumbrance  thereon,  or 
concerning  any  money  vested  in  any  govern- 
ment or  other  public  stock,  or  public  shares 
in  public  companies  or  concerns,  or  the 
dividends  or  produce  thereol^"  of  directing 
that  process  may  be  served  on  any  defendant 
in  such  suit,  although  resident  in  any  place 
out  of  the  United  Kingdom,  and  of  pro- 
ceeding upon  such  service  as  if  it  had  been 
made  within  the  jurisdiction. 

Previously  to  these  statutes,  the  Courts 
of  Chancery  in  England  and  Ireland  had 
not,  nor  without  these  statutes  would  they 
now  have,  any  jurisdiction  or  authority  to 
serve  process  upon  any  defendant,  whether 
a  natural-bom  subject  or  not,  who  was 
resident  out  of  the  territorial  limits  of  their 
respective  jurisdictions,  unless,  indeed,  the 
defendant  were  shewn  to  have  absconded 
to  avoid  such  service  ;  and  it  is  a  jurisdic- 
tion which  depends  on  the  nature  of  the 
suit,  and  is  confined  entirely  to  such  suits 
as  answer  the  description  contained  in  the 
last-mentioned  statutes. 

The  jurisdiction  of  the  Courts  of  Common 
Law  was  equaUy  limited  and  territorial  as 
the  jurisdiction  of  the  Court  of  Chancery. 
Before  the  Common  Law  Procedure  Act 
of  1852  the  Courts  of  Common  Law  at 
Westminster  had  no  jurisdiction  to  order 
or  to  proceed  upon  the  service  of  a  writ  on 
a  defendant  residing  in  a  foreign  country. 
By  the  Common  Law  Procedure  Act  of 
1852,  section  18,  it  is  enacted  to  the  effect 
that  in  case  any  defendant,  being  a  British 
subject,  is  residing  out  of  the  jurisdiction 
of  the  superior  Courts  in  any  place,  except 
Scotland  and  Ireland,  it  shall  be  lawfrd  for 
the  Court,  upon  being  satisfied  by  affidavit 
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that  there  is  a  cause  of  action  which  arose 
within  the  jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  juris- 
diction, and  that  the  writ  was  personally 
served,  and  so  forth,  to  direct  from  time 
to  time  that  the  plaintiff  shall  be  at  liberty 
to  proceed  in  the  action  in  such  manner  and 
subject  to  such  conditions  as  to  the  Court 
shall  seem  fit. 

The  jurisdiction  of  the  Courts  of  Com- 
mon Law,  therefore,  in  the  case  of  defen- 
dants residing  out  of  the  jurisdiction,  is 
much  more  limited  than  the  jurisdiction  of 
the  Court  of  Chancery.  It  is  confined  to 
British  subjects,  and  to  suits  founded  on  a 
cause  of  action  which  arose  within  the 
jurisdiction,  including  breaches,  wherever 
committed,  of  contracts  made  within  the 
jurisdiction ;  that  is  to  say,  if  the  cause  of 
action  be  a  tort  or  breach  of  duty,  that  must 
have  arisen  within  the  jurisdiction ;  but  if  it 
be  breach  of  contract,  it  is  enough  if  the 
contract  can  be  shewn  to  be  within  the 
jurisdiction.  It  is  plain,  therefore,  that  the 
legislature,  in  conferring  this  extent  of  extra- 
territorial jurisdiction  on  the  superior  Courts 
of  Chancery  and  Common  Law,  was  careful 
to  keep  much  within  the  limits  allowed  by 
international  law,  as  they  are  recognized  by 
all  civilized  nations,  and  that  any  attempt 
by  a  Court,  either  of  equity  or  common 
law,  to  exercise  jurisdiction  beyond  these 
statutory  limits  is  simply  unautJiorized  and 
void.  Any  rules  which  a  Court  of  justice 
may  make  touching  its  procedure  must,  of 
course,  be  taken  as  intended  to  apply  only 
to  such  jurisdiction  and  authority  as  it  has 
the  right  to  exercise.  We  are  bound  to 
suppose  that  a  Court  of  justice,  in  its  rules 
and  orders,  does  not  mean  to  usurp  a  jmis- 
diction  that  does  not  belong  to  it,  or  to 
transgress  the  limits  which  have  been  set 
to  its  authority  by  the  legislature.  It 
cannot  be  supposed  to  have  intended  that 
which  could  be  illegal  and  void.  By  various 
statutes  powers  have  been  given  to  the 
Court  of  Chancery  to  make  rules  and  orders 
for  regulating  its  procedure  and  improving 
the  mode  of  exercising  its  jurisdiction. 
The  power  given  by  the  Improvement  of 
Jurisdiction  of  Equity  Act  (15  &  16  Vict 
c  86.)  is  perhaps,  having  regard  to  the 
purposes  of  the  act^  the  most  comprehensive 
power.  By  it  the  Lord  Chancellor,  with 
the  advice  and  assistance  of  three  of  the 


other  Judges  of  the  Court,  is  empowered 
and  required  "  from  time  to  time  to  make 
general  rules  and  orders  for  carrying  the 
purposes  of  the  act  into  effect,  and  for 
regulating  the  times  and  form  and  mode 
of  procedure,  and  generally  the  prac- 
tice of  the  said  Court  in  respect  of  the 
measures  to  which  this  act  relates,"  <fec., 
and  the  powers  given  by  the  other  statutes 
are  similarly,  but  not  so  extensively 
worded ;  but  it  was  not  the  purpose  of 
any  one  of  these  statutes,  nor  is  it  one  of 
the  measures  to  which  they  relate,  to  ex- 
tend or  amplify  the  jurisdiction  of  Uie 
Court  against  persons  residing  in  foreign 
countries.  That  jurisdiction  still  remaius 
in  the  limited  form  in  which  it  was  con- 
ferred by  the  statutes  of  William  the 
Fourth,  which  have  been  stated.  A  new 
procedure  under  an  existing  jurisdictiott 
may  be  created  by  orders,  but  a  new  juris- 
diction cannot  By  the  10th  of  the  Conso- 
lidated Orders  of  the  Court,  which  are  now 
in  operation,  and  by  the  7th  rule,  it  is 
ordered,  that  *'  where  a  defendant  in  any 
suit  is  out  of  the  jurisdiction  of  the  Court, 
the  Court,  upon  application,  supported  by 
such  evidence  as  shall  satisfy  the  Court  in 
what  place  or  coimtry  such  defendant  is,  or 
may  probably  be  found,  may  order  that  a 
copy  of  the  bill  under  the  statute,  15  k  16 
Vict  c  86.  s.  3,  and,  if  an  answer  is  re- 
quired; a  copy  of  the  interrogatories,  may 
be  served  on  such  defendant  in  such  place 
or  country,  or  within  such  limits  as  the 
Court  shall  think  fit  to  direct**  This  order 
must  be  bounded  by  the  limits  of  the  au- 
thority from  which  it  emanates,  and  as  the 
authority  exists  only  with  respect  to  such 
suits  as  are  defined  in  the  4  <&  5  Will  4, 
the  word  "suit"  in  the  order  must  be  re- 
stricted to  mean  a  suit  in  which  the  Court 
has  authority  and  jurisdiction  to  bind  by 
its  decrees  and  orders  persons  named  as 
defendants  who  are  resident  abroad  and 
have  not  appeared  in  the  suit  But  the 
persons  who  may  be  so  bound  are  the  de- 
fendants in  such  suits  only  as  are  described 
in  the  statutes  of  2  Will  4.  c.  33.  and  4  A  5 
Will.  4.  c  82.  It  would  be  absurd  to  sup- 
pose that  the  authority  to  make  oi^j&n  for 
the  improvement  of  procedure  involved  au- 
thority to  usurp  a  new  jurisdiction,  either 
in  respect  of  persons  or  of  things,  and  it  is 
the  duty  of  the  Court  in  all  cases  to  adopt 
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a  constmction  that  doee    not  involve  a 
manifest    absurdity.     The    anthority  was 
given  for  the  improvement  of  the  manner 
of  administering  the  existing  jurisdiction. 
If  it  could  be  used  to  enlarge  the  territorial 
extent  of  the  Court's  authority,  it  might  be 
equally  used  to  enlaige  the  subject-matter 
of  its  jurisdiction,    and  orders  might  be 
made  enabling  the  Court  to  tiy  actions  of 
assault  or  grant  divorces  d  vinculo  nuUri- 
vumii.     It  is  unnecessary  to  pursue  this 
farther ;  it  is  in  my  opinion  clear  that  the 
word  "  suit"  in  the  7th  rule  of  the  10th 
order  must  be  taken  to  denote  such  suits 
only  as  are  described  in  the  two  acts  of 
William  the  Fourth.     It  follows  that  in 
the  present  case   the   order  to    serve   a 
eopy  of  the  bill  upon  the  defendants  in 
Scotland  was  beyond  the  power  of  the 
Court,  and  not  warranted  by  the  order, 
according  to  the  interpretation   which  I 
have  put  upon  it,  inasmuch  as  this  suit,  as 
will  be  hereafter  shewn,  cannot  possibly  be 
brou^t  within  the  description  contained 
in  either  of  the  statutes  of  William  the 
Fourth  which  have  been  already  referred  to. 
But  it  is  urged  in  argument  that  these 
considerations   are   immaterial,    inasmuch 
as  Uie  defendants  have  actually  appeared 
under  the  process,  and  must  therefore  be 
considered  as  duly  convened.    But  although 
it  is  true  that  the  defendants  have  appeared, 
and  have  never  moved  to   discharge  the 
order  of  service,  yet  they  have  demurred 
to  the  jurisdiction  of  the  Court;  and  if  it 
appears  upon  the  face  of  the  bill  that  the 
defendants  at  the  time  of  the  institution 
of  the  suit  were  resident  in  a  foreign  coim- 
tiy,  and  that  the  suit  does  not  relate  to 
any  of  tlie  circumstances  on  which  this 
•  Court  is  warranted  in  exercising  jurisdic- 
tion against  persons  so  resident,  it  follows 
that  the  demurrer  ought  to  be  allowed  for 
the  same  reasons  on  which  I  hold  that  the 
order  for  service  of  process  ought  not  to 
hive  been  made.    The  only  effect  of  appear- 
ance IB  to    throw   upon  the    demurring 
defendants  the  obligation  of  proving,  from 
the  statements  in  the  bill  itself  that  the 
cue  is  one  in  which  the  Court  cannot  claim 
»  right  to  exercise  jurisdiction.     It  may 
be  generally  true  that,  whatever  may  be 
the  nature  of  the  subject-matter,  this  Court, 
which  acts  in  personam,  wiU,  if  there  be 
matter    of  equity,    exercise    jurisdiction 


against  a  defendant  who  appears  in  court 
and  does  not  challenge  the  jurisdiction  for 
sufficient  grounds  apparent  upon  the  record. 
But  if  those  grounds  are  apparent,  and 
the  defendant  appears  for  the  pmrpose  of 
demurring  to  the  jurisdiction,  the  same 
reasons  that  would  be  effective  for  dis- 
charging the  order  of  service  are  equally 
available  for  the  allowance  of  the  demurrer. 
And,  first,  I  think  it  plainly  appears  upon 
the  face  of  the  bill  itself  that  all  the  demur- 
ring defendants  were  at  the  time  of  filing 
the  bill  resident  in  Scotland,  out  of  the 
jurisdiction  of  this  Court,  and  where  it 
must  be  taken  they  still  reside.  And, 
secondly,  the  origin  of  the  right  to  sue  is 
a  trust^ieed  or  contract  made  in  Scotland, 
in  the  Scotch  form,  the  trusts  of  which  the 
bill  seeks  to  have  administered,  and  the  con- 
struction of  which,  as  well  as  the  extent  and 
nature  of  the  rights  and  liabilities  it  creates, 
must  be  ascertained  and  determined  wholly 
by  the  law  of  Scotland.  The  principal  part 
of  the  property  to  which  this  deed  relates 
is  real  estate  situate  in  Scotland,  the  right 
to  which  this  suit  seeks  to  determine,  and 
further,  to  have  a  forum  concurs-As  set  up 
in  this  Court,  to  which  all  the  creditors  of 
the  Scotch  company  shall  resort,  obliging 
them  to  quit  the  Courts  of  the  country 
where  they  reside,  and  by  the  laws  of 
which  their  rights  must  be  determined,  and 
to  bring  their  rights  and  claims  to  the  bar 
of  a  foreign  tribimaL  The  law  by  which 
every  question  in  the  cause  would  have  to 
be  determined  is  Scotch  law,  of  which  this 
Court  knows  nothing,  save  as  it  may  be 
informed  of  it  by  the  testimony  of  wit- 
nesses; and  acting  on  the  principles  of  the 
recent  act  of  24  Vict  c  11,  it  may  have 
to  make  frequent  reference  to  the  Courts 
of  Scotland,  to  whom  the  whole  subject 
naturally  belongs,  and  by  whom  it  maybe 
conveniently  determined  It  is  scarcely 
possible  to  imagine  any  combination  of 
circumstances  in  which,  more  than  in  this 
case,  the  Court  would  be  forbidden  to  exer- 
cise jurisdiction  by  every  principle  of  law,  as 
well  as  every  consideration  of  expediency. 

By  the  Common  Law  Procedure  Act 
authority  is  not  given  to  serve  parties  who 
are  resident  in  Scotland  or  Ireland,  and 
for  the  plain  reason  that  in  such  cases  the 
plaintiff  may  resort  to  the  Courts  of  those 
coimtries;  but  this  bill  is  framed  on  the 
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very  opposite  of  the  established  raley  ddor 
BequUur  forum  ret.  Every  decree  or  order 
which  the  Court  might  make  must  be 
carried  to  Scotland  to  be  enforced  and  have 
practical  operation  given  to  it;  but  the 
Courts  of  that  country  could  not  be  required 
to  be  auxiliary  to  any  such  purpose,  or  in 
any  manner  to  recognize  the  judgment  of 
this  tribunal  I  am  therefore  bound  by 
every  consideration  to  give  no  aid  to  the 
plaintiff  in  this  suit  I  concur  in  the  deci- 
sion of  the  Master  of  the  Rolls,  and  dismiss 
this  appeal  with  costs. 


KlNDBBSLEY,V.C. 

Jan.  30. 


In  re  the  London  and 

N0BTH-WE8TBEN  RAH/- 
WAY  company's  act, 
1846,  AND  THE  RUGBY 
AND   STAMFORD  RAH/- 

WAY  ACT,    1846,    in 

re  THE  SETTLED  ES- 
TATES OF  BARONESS 
BRAYE. 

Lands  Clauses  Consolidation  Ad — Costs 
of  Payment  orU  of  Court  —  Separate  Ap- 
pearance of  Tenants  in  common  in  tail  and 
Parties  having  Charges. 

A  railway  company  took  lands  which  stood 
limited  to  a  tenant  for  life,  with  remairider, 
subject  to  a  charge  o/ 20,000^.,  to  four  sisters 
as  tenants  in  common  in  tail,  and  paid  the 
purchnse-m/mey  into  court  under  the  Lands 
Clauses  Act.  A  petition  vku  presented  for 
payment  out  of  court  to  the  owner  of  the 
charge,  in  part  satisfaction  thereof;  and  upon 
the  petition,  the  tenants  in  common  in  tail, 
and  other  parties  having  charges,  appeared 
separately:  —  Held,  that  the  company  were 
liable  to  pay  the  costs  of  all  parties. 

This  was  a  petition,  asking  for  the  sale 
and  payment  out  of  court  of  the  proceeds 
of  3,708/.  14*.  3d,  3/.  per  cent  Consoli- 
dated Annuities  arising  from  the  investment 
of  monies  which  had  been  paid  into  court 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  in  respect  of  lands  taken 
by  the  London  and  North-Westem  Railway 
Company,  under  the  London  and  North- 
Westem,  and  Rugby  and  Stamford  Railway 
Acts,  such  lands  being  parts  of  large  estates 
in  Northamptonshire  and  Leicestershire. 
Under  previous  indentures  of  settlement, 


and  an  indenture  of  re-eettlement^  dated 
the  11th  of  October  1832,  and  the  will  of 
Robert  Otway  Cave,  sen.,  deceased,  the 
estates  in  question,  at  the  time  when  the 
lands  were  taken,  stood  limited  to  the  use 
of  the  late  Baroness  Braye  for  life,  with 
remainder,  subject  (amongst  other  charges) 
to  a  charge  of  20,000/!.  in  &vour  of  Genend 
Sir  De  Lacy  Evans,  to  her  four  daughters, 
Anne  Richardson,  Catherine  Countess  Beau- 
champ,  Maria  Otway  Cave  and  Henrietta 
Wyatt  Edgell,  as  tenants  in  common  in  tail 
The  Baroness  Braye,  to  whom  the  income 
of  the  fund  in  court  had  previously  been 
ordered  to  be  paid  during  her  life,  having 
died  in  February  1862,  the  present  petition 
was  presented,  by  the  Rev.  EdgeU  Wyatt 
Edgell  and  his  wife  the  Hon.  Henrietta 
Maria  (one  of  the  devisees  in  conunon),  for 
the  purpose  of  dealing  with  the  corpus  of 
the  fund.  The  petition  prayed  that  the 
3,708^  lis.  3d.  might  be  sold  and  the  pro- 
ceeds applied  in  payment  of  Sir  De  Lacy 
Evans's  charge;  and  that  the  company 
might  pay  the  costs  of  all  parties.  Upon 
this  petition,  the  representatives  of  Baro- 
ness Braye,  the  other  three  tenants  in  com- 
mon. Sir  De  Lacy  Evans  and  other  parties 
having  charges,  appeared  by  counsel 

Mr.  Jessell  appeared  in  support  of  the 
petition. 

Mr.  Karslake,  for  Sir  De  Lacy  Evans. 

Mr.  Bedwell,  for  the  representatives  of 
the  Baroness  Braye,  who  were  entitled  to 
an  apportioned  part  of  the  dividends  to  the 
date  of  her  decease. 

Mr.  F.  O.  Haynes,  for  the  Rev.  Cook 
Otway,  a  trustee  for  raising  portions  for 
younger  children  under  an  indenture  of 
1793. 

Mr.  Alfred  Baily,  Mr.  Amyot,  Mr.  Row- 
cliffe  and  Mr.  Vaughan  Hawkms,  for  the 
other  tenants  in  common  and  the  other 
parties  having  charges.    * 

Mr.  Speed,  for  the  London  and  North- 
Westem  Railway  Company,  contended 
that  the  principle  enunciated  in  the  case 
of  Melting  v.  Bird  (1),  which  was  re- 
cognized subsequently  in  Haynes  v.  Bar- 
ton (2),  governed  the  present  case.  That 
principle  was,  that  where  parties  were 
entitled  to  aliquot  shares,  some  arrange- 

(1)  22  Law  J.  Rep.  (k.s.)  Chanc  599. 

(2)  1  Dr.  &  Sm.  498 ;  s.c.  80  Law  J.  R^  (ir.s.) 
Chano.  804. 
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ment  shonld  be  nubde  that  those  who 
were  in  the  same  interest  should  appear 
together,  to  save  the  necessity  of  separate 
service  and  separate  appearance,  which  so 
greatly  and  so  un&irly  augmented  the 
costs;  and  if  that  was  not  done,  the  com- 
pany were  not  liable  to  pay  such  extra 
eosts,  because  such  a  course  of  proceeding 
must  be  considered  as  oppressive. 

Re  PieUm'8  EHaU,  3  W.  Rep.  327. 
WiUo%  V.  FoHeVy    26  Beav.  398 ;  s.  c. 
28  Law  J.  Rep.  (n.s.)  Chanc  410. 
Mr.  Jenell^  in  reply,  referred  to  the  78th 
section   of   the   Lands  Ckuses  Act,   and 
argued  that  in  such  a  case  as  this,  there 
was  a  right  to  appear  separately.  Wherever 
any  party  could  come  alone,  as  he  undoubt- 
edly could  here,  to  have  his  share,  he  was 
entitled  to  appear  separately,  and  the  prin- 
dple  contended  for  did  not  apply. 

KnfDBKSLBT,  V.C. — ^With  regard  to  the 
question  whether  these  four  ladies  should 
have  appeared  together  or  not,  my  opinion 
is  that  there  is  nothing  oj^ressive,  as  re- 
gards the  company,  in  their  appearing  as 
tiiey  have  done,  separately.  This  is  a  case 
to  which  the  principle  of  Haynes  v.  Barton 
applies,  and  the  case  of  Mellmg  v.  Bird 
does  not.  Primd/aete^  a  railway  company 
must  pay  the  costs  of  all  parties  properly 
served  for  the  purpose  of  getting  the  order 
asked  for;  but  there  is  the  exception,  quite 
consistently  with  this,  that  if  the  parties 
who  might  and  ought  to  have  appeared 
together,  oppressively  and  vexatiously  ap- 
pear separately  and  thereby  increase  the 
costs,  the  Court  will  not  give  them  those 
costs  as  against  the  company,  and  the  only 
question  is  whether  this  case  comes  within 
^e  exception:  it  appears  to  me  that  it 
does  not,  and  therefore  the  order  must  be 
made  as  prayed. 


FBYBR  V.  WARD. 


RoMnxT,  M.R 
Nov.  22,  24. 


Will — Trade — Rt^ht  to  purchase  Good- 
tnll — Specific  Bequest, 

A  testator  authorized  the  trustees  of  his 

will,  in  case  his  nephew  F,  and  his  clerk  C. 

should  elect  to   carry  on  his  business,    to 

permit  then  so  to  do,  without  any  payment 

Nsw  Buna,  82.^^havc 


for  goodwill,  upon  their  giving  bond  for  pay^ 
ment  of  the  value  of  the  stock-in-trade,  dec 
by  half-yearly  instalmenJts  extending  over  not 
mere  than  ten  years : — Held,  upon  F,  and 
C.  electing  to  carry  on  the  business,  thai  there 
woe  a  specific  bequest  to  them  of  the  good- 
will, and  that  upon  making  provision  for 
payment  of  the  testator's  deUs  and  the  value 
of  the  stock-uirtrade,  d:c.,  they  were  entitled 
to  the  business  from  the  time  they  made  their 
election. 

The  business  was  carried  on  upon  premises 
partly  freehold  of  the  testator  and  partly 
leasehold,  and  before  any  lease  of  the  former 
was  granted  to  F  and  G,  notice  was  given  to 
take  the  premises  under  the  powers  of  an  act 
of  parliament : — Held,  that  F,  and  C,  were 
not  to  be  regarded  as  hawing  become  entitled 
to  a  lease  of  the  freehold  portion  of  the  pre- 
mises, and  that  the  whole  compenseUion  in 
respect  of  the  value  thereof  (irrespective  of 
value  of  goodwill  J  belonged  to  the  testator's 
estate. 

Semble — A  bequest  of  Hie  goodwill  of  a 
business  carried  on  by  the  testator  on  his  own 
freehold,  entitles  the  legatee  to  such  limited 
occupation  only  of  the  premises  as  may  be 
necessary  to  enable  him  to  obtain  the  benefit 
of  his  bequest,  but  not  necessarily  to  have  a 
tease  of  the  premises, 

William  Fryer,  for  many  years  previous 
to  his  decease,  carried  on  the  business  of  a 
tobacco-manufacturer  at  Smithfield  Bars, 
in  which  for  some  years  he  had  been 
assisted  by  his  nephew,  Christopher  Fryer, 
and  John  Henry  Coultman,  his  clerk. 

By  his  will,  dated  the  17th  of  November 
1861,  William  Fryer  gave  his  widow  Mary 
Fryer  iOOL  a  year  for  Ufe,  and  he  charged  it 
upon  his  real  and  personal  estate,  and  subject 
thereto  he  gave  such  real  and  personal  estate 
to  Richard  Danvers  Ward  and  Thomas  Mit- 
chell Fryer  and  his  wife,  their  executors, 
administrators  and  assigns,  upon  trust  to 
sell  all  his  real  and  personal  estate,  and 
thereout  to  pay  lOOL  a  year  to  his  mother, 
and  to  invest  the  clear  proceeds  in  securi- 
ties authorized  by  law,  and  out  of  the 
income,  and,  if  necessary,  the  principal,  to 
pay  the  annuities,  and  then  to  pay  to  his 
nephew  Christopher  200/.,  and  to  accumu- 
late the  excess  of  income;  and  on  the 
death  of  his  wife  to  divide  the  whole  of 
the  residue  and  accumulations  amongst  his 
8K 
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(the  testator's)  nephews  and  nieces  living 
at  his  wife's  decease. 

By  a  codicil,  dated  the  19th  of  Novem- 
ber 1861,  the  testator,  after  reciting  that 
he  had  made  no  provision  for  the  carrying 
on  and  disposal  of  his  business,  empowered 
his  trustees  to  postpone  the  sale  and  dis- 
position of  all  or  any  part  of  his  real  and 
personal  estate  for  so  long  a  time  as  they 
should  think  fit,  with  full  power  to  let  the 
same  or  any  part  thereof  for  any  term  or 
terms  of  years,  upon  such  conditions  as 
they  should  think  proper,  and  for  that 
purpose  to  dispose  of  all  the  stock-in-trade 
of  his  business  as  they  might  think  best 
without  being  in  any  way  responsible  for 
any  liability  or  loss  occasioned  thereby; 
and  he  expressly  authorized  them,  in  case 
his  nephew  and  clerk,  Messrs.  Fryer  and 
Coultman,  should  elect  to  carry  on  the 
business,  to  permit  them  so  to  do  without 
any  payment  for  goodwill,  upon  their  giving 
his  trustees  their  joint  and  several  bond 
for  the  amoimt  and  value  of  his  stock-in- 
trade  or  such  part  thereof,  and  of  other  his 
personal  estate,  as  they  might  require  for 
the  canying  on  the  business  on  their  own 
account,  such  amount  to  be  ascertained  by 
arbitration  in  the  usual  way,  and  such 
bond  to  be  for  payment  of  the  money 
by  equal  half-yearly  instalments,  extending 
over  a  period  not  exceeding  ten  years, 
bearing  interest  at  the  rate  of  51,  per 
cent,  per  annum,  the  first  half-yearly  in- 
stalment not  to  become  due  until  the 
expiration  of  eighteen  months  after  his 
death. 

The  testator  died  on  the  20th  of  No- 
vember 1861. 

On  the  15th  of  January  1862,  Messrs. 
Fryer  and  Coultman  made  their  election  to 
carry  on  the  business  on  their  own  account, 
and  gave  the  trustees  notice  to  that  effect, 
and  they  thenceforward  carried  on  the 
business  on  that  footing,  remaining  in  pos- 
session of  the  business  premises. 

On  the  12th  of  May  1862  the  cor- 
poration of  the  city  of  London  gave  the 
executors  notice  that  they  required  the 
business  premises  for  the  Metropolitan 
Meat  Market,  established  by  the  23<&24 
Vict.  c.  cxciii. 

This  suit  was  instituted,  on  the  5th  of 
June  1862,  by  two  nieces  and  a  nephew 
of  the  testator,  against  the  executors  and 


the  widow,  for  an  administration  of  his 
estate ;  and,  on  the  7  th  of  June  1862,  a 
decree  was  made  directing  ike  xxsasl  in- 
quiries, and  also  an  inquiry  what  real  or 
leasehold  estates  the  testator  was  seised  of 
or  entitled  to  at  the  time  of  his  death,  and 
what  incumbrances  affected  the  same,  and 
it  was  ordered  that  the  estates  shonid  be 
sold.  It  also  directed  an  inquiry  what 
was  fit  and  proper  to  be  done  with  respect 
to  the  business  carried  on  by  the  testator, 
and  the  executors  were  to  be  at  liberty, 
with  the  approbation  of  the  Judge,  to 
make  any  arrangement  for  the  carrying  on 
or  winding  up  of  such  business,  having 
regard  to  the  provisions  of  the  codicil 

An  inquiry  was  also  directed  as  to  what 
was  proper  to  be  done  with  reference  to 
the  notice  which  the  executors  had  received 
from  the  city  of  London,  requiring  posses- 
sion of  the  business  premises  and  the  claim 
for  compensation  therein  referred  to;  and 
it  was  ordered  that  the  executors  shoiUd  be 
at  liberty  to  settle  such  claim  for  compen- 
sation, with  the  approbation  of  the  Judjge. 

On  the  26th  of  June  1862,  the  plaintiffii 
and  the  trustees  took  out  a  summons,  ask- 
ing that  Messrs.  Fryer  and  Coultman  might 
elect  to  take  the  business  upon  the  terms 
and  conditions  of  their  paying  7,800/L  on 
account  of  the  book-debts  due  to  the  tes- 
tator at  his  death,  and  the  value  of  the 
plant  and  machinery,  <&c.,  and  the  stock- 
in-trade,  and  also  such  further  sums,  not 
exceeding  the  amount  of  the  debts  and  the 
value  of  the  plant  and  machinery  and 
stock-in-trade,  as  might  be  required  for  the 
discharge  of  ike  debts  and  liabilities  of  the 
testator  and  the  costs  of  suit,  and  that  they 
might,  within  fourteen  days  after  the  valua- 
tion of  the  plant,  machinery,  <fec.,  and  stock- 
in-trade,  give  their  joint  and  several  bond 
for  the  residue  of  t^e  money  to  arise  from 
the  same  sources,  payable  by  instalments 
of  500/.  a  year,  witii  5L  per  cent,  interest; 
and  in  default  of  their  accepting  the  terms 
offered,  or  fedling  to  comply  with  them,  it 
asked  for  the  appointment  of  a  receiver 
and  manager,  and  for  a  sale  of  the  business 
and  the  goodwill,  the  plant  and  machinery. 
4&C.,  and  the  stock-in-trade.  It  then  askea 
for  the  appointment  of  a  valuer,  and  for 
leave  to  send  in  to  the  corporation  of  the 
city  of  London  a  claim  for  compensation 
for  the  business  premises  on  the  basis  of 
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the  valuation  which   shotild  be  made  of 
them. 

This  smnmonswas  served  on  Messrs.  Fiyer 
and  Coultman,  and  on  the  27th  of  January 
1863  they  took  out  a  cross-summons  ;  and, 
on  the  ground  of  their  having  elected  to 
take  and  carry  on  the  business,  they  asked 
the  Court  to  determine  what  estate  or 
interest  they  were  entitled  to  in  the  free- 
hold and  leasehold  premises  on  which  the 
business  was  carried  on,  as  incident  to  the 
right  to  the  business  without  payment  for 
the  goodwill,  and  also  in  what  manner  the 
daim  for  compensation  for  the  premises 
and  goodwill  should  be  made  against  the 
corporation  of  the  city  of  London  pursuant 
to  their  notice  requiring  possession. 

Mr.  Sdwyn  and  Mr,  C.  C,  Barber^  for 
the  plaintiffs. — The  executors  had  offered  the 
business  and  the  stock-in-trade  to  Messrs. 
Fiyer  and  Coultman  on  terms  they  consi- 
dered reasonable;  as  these  had  been  re- 
fused, the  business,  together  with  the 
goodwill,  ought  to  be  sold  to  discharge  the 
debts  and  liabilities  of  the  testator. 

Mr,  Osborne,  for  the  trustees  and  exe- 
cutors. 

Mr.  Baggallay  and  Mr,  Hardy,  — 
Messrs.  Fryer  and  Coultman  having  elected 
to  carry  on  the  business;  they  were,  there- 
fore, l^atees  of  the  goodwill  and  owners 
of  the  business,  and  no  act  of  the  executors 
could  deprive  them  of  the  benefit.  The 
Court,  therefore,  would  interpose  and  settle 
the  differences  which  had  arisen,  not  only 
with  respect  to  the  business,  but  also  as  to 
the  valuations  directed  to  be  made  by  the 
codicil ;  and  in  doing  this,  it  would  secure 
to  them  the  value  of  the  goodwill,  either 
by  giving  them  a  lease  of  the  premises  or 
l^  fixing  a  principle  upon  which  the  com- 
pensation should  be  paid. 

Churton  V.  Douglas,  Johns.  174;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  841, 
Blaie  V.  Skaw,  Johns.  732. 

Mr.  Seltffyn,  in  reply. 

The  Ma£[teb  of  the  Kolls. — If  the 
codicil  gives  Messrs.  Fryer  and  Coultman  a 
power  to  elect  to  take  the  business  of  the 
testator  if  they  think  fit  to  cany  it  on,  and 
they  make  the  election  and  accept  the  gift, 
then  it  is  not  in  the  power  of  the  executors 
to  withhold  their  consent  to  sell  the  property 
to  Uiem;  and  if  the  executors  have  entered 


into  any  agreement  to  sell  the  property  to 
strangers,  that  cannot  in  any  respect  vaiy 
the  rights  of  the  parties  to  whom  the  power 
of  election  is  given.  If  the  personal  estate 
of  the  testator  is  amply  sufficient  to  pay  all 
the  debts  of  the  testator,  and  there  is  no 
question  respecting  it  with  any  of  the  cre- 
ditors, and  Messrs.  Fryer  and  Coultman  have 
power  to  take  the  business  at  a  sum  to  be 
agreed  upon  between  them  and  the  execu- 
tors, the  latter  cannot  prevent  them  from 
obtaining  the  benefit  given  to  them ;  they 
cannot  refuse  to  assent  to  a  sale;  they  can- 
not refuse  to  name  an  arbitrator :  if  they  do 
the  Court  will  fix  the  price  to  be  paid,  even 
though  the  will  directed  that  the  sum  to 
be  paid  should  be  fixed  by  an  arbitrator. 
Messrs.  Fiyer  and  Coultman  had  a  right  to 
the  business  as  soon  as  they  made  the  elec- 
tion ;  from  that  time  the  business  became 
theirs,  and  after  that  time  the  executors 
had  no  other  function  or  duty  to  perform, 
except  that  of  ascertaining  the  sum  to  be 
paid  for  what  Messrs.  Fryer  and  Coultman 
desire  to  take  of  the  pliuit,  stock-in-trade, 
<kc;  and  if  they  and  the  executors  cannot 
agree  upon  appointing  the  arbitrator  then 
the  amount  must  be  fixed  by  the  Court 

Is  that  affected  by  there  being  a  great 
number  of  unsecured  debts,  for  the  pay- 
ment of  which  it  may  be  necessary  to  apply 
all  the  property  belonging  to  the  testator? 
Debts,  no  doubt,  must  take  priority  over  a 
specific  legacy ;  there  is  no  doubt  also  that 
the  executors  are  the  parties  to  determine 
whether  the  debts  are  such  that  they  will 
require  the  sale  of  the  specific  legacy;  still 
there  is  another  right  belonging  to  tie  spe- 
cific legatee :  he  may  claim  a  right  to  take 
the  specific  legacy  and  secure  the  payment 
of  all  the  debts,  and  the  Court  wiH  allow 
him  to  take  his  specific  legacy  with  all  the 
benefits  arising  from  it  firom  the  date  of  the 
death  of  the  testator.  All  he  will  have  to 
do  when  he  provides  for  the  debts  which 
remain  unpaid  will  be  to  make  such  a 
provision  as  the  Court  shall  approve  of, 
if  the  parties  themselves  cannot  agree.  If 
upon  the  election  of  the  legatees  to  take 
the  legacy,  the  amount  of  the  property  to 
be  taken  is  not  ascertained  until  a  subse- 
quent period,  the  only  difference  is  that  the 
the  profits  belong  to  them  from  that  period, 
and  they  must  pay  interest  on  the  purchase* 
money  from  the  time  they  elected  to  take 
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it ;  and  if  the  testator  has  fixed  the  interest 
at  5L  per  cent,  as  he  has  done  in  this  case, 
then  that  is  the  amount 

The  executors  have  full  power  to  let  the 
property  or  any  part  thereof  upon  such 
terms  as  they  may  think  best,  without  being 
in  any  way  responsible  for  any  liability  or 
loss  occasioned  thereby,  but  this  must  be 
controlled  by  circumstances.  The  words  of 
the  codicil  confer  a  benefit  upon  Messrs. 
Fryer  and  Coultman,  and  give  them  a  right 
of  pre-emption  to  the  business,  which,  if 
they  think  fit  to  exercise,  the  executors  are 
not  at  liberty  to  refuse;  the  value  must 
then  be  fixed;  they  will  then  be  entitled 
to  the  profits  from  the  time  they  elected  to 
take  it,  and  they  must  pay  interest  upon 
the  amount  fixed  as  the  value  from  that 
period,  not  of  course  upon  giving  them  the 
ten  years  mentioned  in  the  oodiol,  because 
the  rights  of  the  creditors  intervene  and 
prevent  it,  so  far,  fr<Mn  being  carried  out; 
and  also  impose  an  essential  condition  on 
the  specific  legatees  that  they  must,  to  the 
extent  of  the  value  of  the  property  taken, 
provide  for  the  ri|^ts  of  the  creditors, 
who  have  nothing  to  do  with  the  questions 
between  the  executors  and  the  specific  lega- 
tees. 

As  soon,  therefore,  as  Messrs.  Fiyer  and 
Coultman  elected  to  take  the  business  it 
was  theirs,  and  upon  their  paying  the  pur- 
chase-money, with  interest  at  51.  per  cent, 
and  providing  satisfactorily  and  amply  for 
the  payment  of  all  the  debts  of  the  testator 
and  of  the  costs  of  all  the  persons  to  the 
suit,  they  will  become  absolutely  entitled 
not  only  to  the  profits,  but  also  to  all  the 
benefits  of  the  business  from  the  15th  of 
January  1862,  the  time  they  declared  their 
intention  to  cany  it  on  for  their  own 
benefit 

Mr,  8elwyn. — One  point  remains  which 
is  not  quite  concluded  by  the  judgment 
Messrs.  Fryer  and  Coultman  are  in  posses- 
sion of  the  freehold  estate;  on  what  terms 
are  they  to  retain  it?  The  business  is  car- 
ried on  partly  on  the  freehold  and  partly 
on  the  leasehold  estate,  and  the  corporation 
have  given  notice  of  their  intention  to  take 
the  freehold  and  leasehold  estate  compul- 
sorily,  and  Messra  Fiyer  and  Coultman 
daim  to  be  entitled  to  so  much  of  both 
when  sold  as  represents  the  goodwilL 


The  Master  of  the  Rolls.— They  can- 
not have  a  lease  of  the  frediold.  But  what- 
ever compensation  is  to  be  paid  for  the 
goodwill  they  will  be  entitled  to  it,  as  the 
business  is  ^eirs  and  the  goodwill  belong- 
ing to  it.  The  freehold,  however,  is  the 
testator's,  and  as  it  is  unlet  and  the  corpo- 
ration required  it  before  any  lease  was 
granted,  the  testator^s  estate  will  be  entitled 
to  the  whole  purchase-money  to  arise  from 
the  freehold,  the  same  as  any  other  {nx^rie- 
tor  whose  fireehold  is  occupied  for  Uie  pur- 
poses of  trade  without  any  lease  or  agree- 
ment for  a  lease.  This  question,  however, 
as  also  the  question  of  value  to  be  fixed  for 
the  plant,  stock-in-trade,  &c^  must  be  set- 
tled in  chambers  (1). 


In  re  blackmors,  late  a 
person  of  vnsound  mind, 


Loans  Jusnois. 

1862. 

Dec  19. 

1863. 
June  5. 

LuncUic — Recovery — Suspension  of  Com- 
mission— Supersedeas. 

A  lunatic  petitioned  for  ike  supersedeas 
of  a  commissiony  under  which  he  had  beeii 
found  luncUicy  his  petition  being  supported 
by  medical  evidence  that  he  had  recovered. 
The  committee  opposed  the  petitiony  and  filed 
his  own  affidavit  and  those  of  w^edical  wit- 
nesses. The  Lords  Justices  had  several 
interviews  with  the  lunatic.  UltimaUfy  they 
ordered  all  proceedings  under  the  commis- 
sion to  be  suspended  for  a  staled  period^  giving 
the  lunatic  his  personal  liberty  cmd  the  JvJd 
possession  and  control  over  his  property  m 
the  meantime;  ufith  Uberty  to  apply.  At  the 
expiration  of  the  period  the  commission  was 
superseded. 

This  was  the  petition  of  Mr.  Walter 
Blackmore,  a  lunatic,  praying  that  the 
conmiission  under  which  he  was  found 
limatic  might  be  superseded,  and  that  he 
might  be  discharged  from  custody.  It  was 
supported  by  &e  afiidavits  of  several 
medical  witnesses,  and  was  opposed  by 
the  committee  of  the  person,  who  filed  his 

(1)  In  the  result  Heparate  daima  for  oompenaar 
tion  were  made  by  the  executors  in  respect  of  the 
value  of  the  freehold,  and  by  F.  and  C.  in  i«epeoi 
of  goodwill,  Itc. 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


43r 


own  affidavit  and  the  affidavits  of  medical 
witnesses.  From  time  to  time  the  Imiatic 
had  lengthy  interviews  with,  and  was 
examined  by,  the  Lords  Justices. 

Mr,  W,  M.  James  and  Mr.  Sheffield 
supported  the  petition. 

Mr,  Fischer,  for  the  committee  in  oppo- 
sition, cited  the  following  cases : 
Ex  parte  Udylandy  11  Vee.  10. 
In  reDyce  Sambrfy  1  Mac  &  G.  116. 

liOBD  Justice  Turner.  —  The  present 
api^caticm  is  one  of  those  to  which  Lord 
Aden's  remarks  in  Ex  parte  Holy  land  (1) 
apply,  namely,  that  ''there  is  no  part  of 
the  duty  whidi  occurs  in  the  exercise  of 
the  jurisdiction  in  lunacy  more  unpleasant 
and  requiring  greater  caution  than  that  of 
determining  when  a  commission  should  be 
superseded;  for  although  you  may  upon 
evidence  arrive  at  a  safe  conclusion  estab- 
lishing lunacy,  it  is  very  difficult  to  deter- 
mine when  the  mind  is  restored,  depending 
upon  the  circumstance  whether  the  party 
is  led  to  those  topics  upon  which  it  was 
affected."  It  may  be  ^t  the  recoveiy  is 
apparently  perfect  so  long  as  the  restraint 
18  continued;  but  the  moment  the  restraint 
is  removed  the  disorder  again  appears.  It 
must  therefore  be  a  subject  of  anxious  con- 
sideration whether  the  recovery  will  be 
likely  to  continue  after  the  restraint  has 
be^i  removed.  Notwithstanding  the  im- 
plicit confidence  which  the  Court  places  in 
the  medical  reports  produced,  andthefavour- 
able  impression  conveyed  by  the  personal 
interviews  which  the  Court  have  lutd  with 
the  petitioner,  I  feel  that  we  ought  not  to 
go  so  fur  at  present  as  to  supersede  the 
commission,  but  that  it  is  our  duty  to  see 
what  will  be  the  effect  of  removing  the 
restraint,  and  whether  the  removal  of  it 
will  be  attended  with  a  recurrence  of  the 
disease.  This  course  is  one  which  is  borne 
out  botli  by  reason  and  authority.  The 
authorities  in  favour  of  it  are  the  judgments 
of  Lord  King  in  Ex  parte  Ferrars  (2) ;  of 
Lord  Hardwicke,  in  Sir  William  Brookes 
case,  in  1737 ;  of  Lord  LoughbOTOUgh,  in 
ErringUnCs  easey  in  1798 ;  of  Lord  Eldon, 
in  8ic!eks  case,  in  1813 ;  and  of  Lord  Lynd- 
hurst  and  Lord  Cottenham,in  Z)^  Sombr^s 


case,  in  1844  and  1847  (3).  After  much 
reflection  upon  the  subject,  I  have  come  to 
the  conclusion,  in  accordance  with  those 
authorities  which  have  been  furnished  to 
Uie  Court  by  the  courtesy  of  Mr.  Wilde  (4), 
that  the  Court  ought  not  at  once  to  super- 
sede the  commission,  but  that  it  ought  to 
make  an  order  to  su^)end  all  proceedings 
under  it  until  fiirth^  order,  and  that  Mr. 
Walter  Blackmore  be  at  liberty  to  apply 
for  further  relief  upon  his  petition  to  the 
Lord  Chancellor  or  to  the  Lords  Justices, 
in  Trinity  Term  next,  and  that  in  the  mean 
time  he  should  have  the  management  and 
control  of  his  business  and  estate,  without 
the  control  or  interference  of  the  committee 
of  his  person,  with  liberty  to  apply  in  the 
meanwhile.  The  costs  of  the  petitioner 
and  of  the  conmiittee  will  be  paid  out  of 
the  fund  in  court 

Lord  Justice  Kkioht  Bruce. — I  also 
have  given  this  case  my  most  earnest  con- 
sideration, and  have  come  to  the  same 
conclusion.    . 

June  5. — This  day  the  commission  was 
superseded  in  the  ordinary  form. 


KlNDER8LEY,V.C. 

Feb.  21. 


Re  suTTOir. 

SUTTON  V,  REES. 


Lien — Landlord  of  Leaseholds — Receiver 
— Sale  of  Furniture. 

A  receiver  in  a  legatees'  suit,  advertised 
furniture,  in  a  leasehold  house,  for  sale. 
The  superior  landlord  claimed  rent,  but 
took  no  other  step,  and  the  furniture  was 
sold  : — Held,  that  the  landlord  had  no  lien 
on  the  proceeds  of  the  sale,  but  must  come  in 
with  the  other  creditors. 

This  was  an  adjourned  summons  from 
chambers.  The  suit  was  instituted  for 
administration  by  legatees  imder  a  will, 
part  of  the  property  of  the  testator  being 
a  leasehold  house  in  which  was  certain  fui^ 
niture.  A  decree  had  been  made  and  a 
receiver  appointed,  who  advertised  the  fur- 
niture for  sale,  upon  which  the  superior 
landlord  applied  to  the  receiver,  through 


(1)  Ubi 

(2) 


MoBeley'i  Beports,  78. 


(8)  Ubi  supra. 

(4)  The  B^^istrar  in  Lunacy. 
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his  solicitor,  for  the  47 /L  rent  due  to  him ; 
but  the  next  day  after  such  application  the 
furniture  was  sold,  the  lancUord  having 
taken  no  other  step.  After  the  sale,  the 
landlord  took  out  a  summons,  that  not- 
withstanding the  presence  of  the  receiver, 
he  might  be  allowed  to  distrain  for  the 
rent,  and  the  summons  having  been  ad- 
journed into  Court  upon  a  statement  of 
facts  (which  it  was  agreed  should  be  taken 
as  if  the  landlord  had  been  examined  pro 
itUeresse  mOy)  it  now  came  on  for  hearing. 

Mr,  Speed,  for  the  landlord,  argued  that 
he  had  an  equity,  by  reason  of  his  right  to 
distrain,  which  was  interrupted  by  the 
receiver.  That  he  also  had  a  right  of  action 
against  the  executrix  either  de  bonis  teatar 
torts  or  de  bonis  propriis,  and  could  compel 
her  to  repay  ;  and  she  would  have  a  right 
over  out  of  the  assets,  and  the  landlord  had 
therefore  a  lien  out  of  the  proceeds  of  the 
furniture  in  the  hands  of  the  receiver — 
Doe  V.  Porter,  3  Term  Rep.  13. 
1  Williams  on  Executors,  p.  600. 

Mr,  Kay,  for  the  plaintiflF. — The  landlord 
has  no  lien  on  the  funds  in  the  hands  of 
the  receiver  in  priority  to  any  other  credi- 
tor. He  waited  imtil  the  ssJe  had  taken 
place,  and  then  did  what  he  ought  to  have 
done  in  the  first  instance :  and  tiius  having 
lain  by,  he  could  only  come  in  with  the 
other  creditors. 

Mr,  Speed  was  heard  in  reply. 

KiNDEB8LEY,V.C. — In  this  case  the  land- 
lord, except  by  virtue  of  his  power  of  dis- 
tress, stands  in  no  better  position  than  any 
other  creditor,  but  he  may  be  in  a  better 
position  by  reason  of  that  right ;  and  the 
question  is,  whether  what  has  taken  place 
puts  him  in  the  same  position  as  if  he  had 
actually  distrained  and  seized  the  furniture 
and  effects ;  if  not,  he  is  an  ordinary  creditor 
of  the  testator  entitled  to  be  paid  in  the 
due  course  of  administration.  Suppose  there 
had  been  no  receiver,  the  executrix  qud, 
executrix  might  have  been  tenant,  and  the 
landlord  would  have  had  the  option  of 
suing  her  in  her  individual  capacity  or  as 
executrix,  and  might  have  recovered  against 
her  in  either  capacity.  But  that  would  have 
given  him  no  lien  on  any  particular  portion 
of  the  testator's  estate.  But  if  instead  of 
suing  her  he  had  distrained,  and  the  goods 
had  been    seized,    then    he  would   have 


had  a  right  to  be  paid  the  rent  due  to  him ; 
but  imless  he  did  so  he  would  have  no  lien 
on  any  particular  portion  of  the  goods,  but 
would  only  be  an  ordinary  creditor,  except 
that  he  has  the  right  of  distress,  by  reason 
of  which  he  may  place  himself  in  a  better 
position.  The  appointment  of  the  receiver 
does  not  in  the  least  affect  the  rights  of  the 
landlord;  but  the  Court  would  not  allow 
him  to  exercise  them  without  leave  first 
obtained;  and  if  he  desired  to  distrain  he 
should  have  issued  the  distress  warrant, 
with  directions  not  to  execute  it  without 
further  instructions.  He  should  then  have 
come  to  the  Court,  and  asked  for  authority 
to  distrain,  notwithstanding  the  presence  of 
the  receiver;  and  beyond  all  doubt  the  Court 
would  have  given  him  that  authority,  ther^ 
being  no  doubt  as  to  the  fact  of  his  being 
the  landlord.  There  is  nothing  in  this  state 
of  facts  to  indicate  an  intention  to  issue  a 
distress,  and  the  application  to  the  receiver 
is  the  same  as  if  (there  being  no  receiver)  he 
had  applied  to  the  executrix.  It  amounts  to 
nothing  like  a  distraint  or  an  act  by  which 
a  lien  is  created  on  the  property.  At  this 
time  the  advertisement  had  been  issued; 
whether  it  was  known  to  the  landlord  or 
not  does  not  appear,  and  the  receiver  in 
selling  only  did  his  duty.  After  the  pro- 
perty was  sold  it  was  no  longer  capable  of 
being  the  subject  of  a  distress ;  and  as  it 
could  no  longer  be  seized,  the  landlord  now 
applies  and  asks,  in  substance,  that  the 
proceeds  of  the  sale  may  be  first  applied  in 
paying  the  amount  of  rent  due  to  him;  and 
that  depends  upon  whether  he  has  a  Hen 
on  the  property  of  which  it  is  the  proceeds. 
It  appears  to  me  that  he  has  nona  He 
might  have  had  a  lien  if  he  had  put  himself 
in  a  proper  position,  by  getting  leave  of  the 
Court,  and  thus  acquiring  a  Uen.  Perhaps 
by  applying  to  the  receiver  he  might  have 
got  paid,  and  therefore  he  has  raUier  been 
guilty  of  want  of  vigilance  than  any  omis- 
sion. If,  there  being  no  receiver,  he  had 
given  notice  to  the  executrix,  and  she  had 
sold  without  paying  him,  that  would  have 
left  the  landlord  in  the  same  position  as  he 
is  in  now ;  and  my  opinion,  therefore,  is  that 
he  has  no  right  to  be  paid  in  priority  to 
other  creditors,  but  must  come  in  in  the 
ordinaiy  course. 
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The  Settled  Estates  Act  (19  dh  20  Vtct. 
c.  120.) — Time  at  which  Property  must  stand 
limited  by  Way  of  Successiouy  in  order  that 
the  Act  may  apply. 

Property  in  the  County  Palatine  of  Lanr 
caster  toaSj  by  unity  limited  to  trustees  during 
the  life  of  the  longest  liver  of  the  testcUot's 
wife  and  Jive  children;  and  from  the  death  of 
such  longest  liver  to  the  respective  issue  then 
living  of  his  children,  in  undivided  fifth 
shareSy  cu  tenants  in  common  infecy  with  cross 
limitaiifms.  The  longest  liver  of  testator^ s  wife 
and  five  children  died  in  1861,  when  the  pro- 
perty vested  absolutely  in  fee  in  undivided 
shares  in  numerous  persons.  All  these  persons, 
several  of  whom  were  still  infants,  concurred 
in  an  application  for  an  order  under  the 
Settled  Estates  Act  to  sell  the  property; 
but  the  Vice  Chancellor  of  the  County  Palar 
tine  thought  the  property  had  ceased  to  be 
'^settled'*  within  the  meaning  of  the  a«<,  and 
that  he  had  no  povoer  to  make  an  order.  The 
Lords  Justices  agreed,  considering  that,  as 
when  the  application  was  made  the  par- 
ticular limitations  were  spent  and  the  pro- 
perty had  vested  in  fee,  the  can  was  not 
within  the  act. 

The  time  for  ascertaining  whether  here- 
ditaments stand  limited  by  way  of  succession 
so  as  to  bring  them  within  the  operation  of 
the  Settled  Estates  Act,  is  when  application 
is  made  to  the  Court, 

Nathaniel  Birtle,  by  his  will,  dated  in 
1826,  devised  his  resl  estate  to  trustees  and 
their  heirs;  as  to  part  thereof,  upon  trust  for 
sale,  and  as  to  the  rest  of  his  real  estate,  to 
the  use  of  the  trustees  and  their  heirs  during 
the  lives  of  testator's  wife  and  children, 
James,  Joseph,  Nathaniel,  John,  and  Mary, 
and  the  life  of  the  longest  liver  of  his  wife 
and  said  children,  upon  trusts  which  were 
co-extensive  in  duration  with  the  life  estate 
80  limited  to  the  trustees;  and  after  the 
decease  of  the  longest  liver  of  testator's  wife 
and  said  children,  to  uses  limiting  (in  sub- 
stance) an  undivided  fifth  share  of  the  resi- 
duary real  estate  to  such  children  of  testator^s 
said  son  James  as  should  be  living  at  the 
death  of  the  longest  liver  of  testator's  wife 
and  said  children,  and  such  issue  as  should 
then  be  living  of  James's  then  deceased 


children,  as  tenants  in  common  in  fee,  an^ 
other  one-fifth  in  like  manner  to  Joseph's 
issue,  another  one-fifth  in  like  manner  to 
Nathaniel's  issue,  another  one-fifth  in  like 
manner  to  John's  issue,  and  another  one* 
fifth  in  like  manner  to  Mary's  issue — ^with 
a  limitation  by  way  of  cross-remainders  as 
to  the  share  or  shares  intended  for  the  issue 
of  any  of  testator's  said  children  whose 
issue  should  have  fiuled  at  the  death  of  the 
longest  liver  of  testator's  wife  and  said 
children. 

Testator  died  in  1 831 .  His  son  Nathaniel 
was  the  first  of  testator^s  children  who 
died ;  and  he  died  without  having  been  mar- 
ried. Testator's  son  James  was  the  longest 
liver  of  testator^s  wife  and  children,  and 
died  in  1861 ;  and  as  at  his  death  there 
were  living  issue  of  each  of  testator^s  four 
children,  James,  Joseph,  John,  and  Mary, 
the  result  was  that  testator's  residuary  real 
estate  then  vested  absolutely,  in  undivided 
shares,  in  numerous  persons;  of  whom  ten 
then  were,  and,  at  the  time  of  the  applica- 
tion in  this  matter,  still  remained,  under  age. 

The  residuaiy  real  estate  being  within  Uie 
County  Palatine  of  Lancaster,  an  applica- 
tion, concurred  in  by  all  the  persons  inter- 
ested, was  made  to  W.  M.  James,  Esq.,  the 
Vice  Chancellor  of  the  County  Palatine,  to 
authorize  a  sale  under  the  Leases  and  Sales 
of  Settled  Estates  Act,  19  &  20  Vict.  c.  120, 
which  came  into  operation  in  1856.  His 
Honour  was  of  opinion  that  the  case  was 
not  within  the  act,  and  on  that  ground 
declined  to  make  any  order;  but,  having 
regard  to  the  apparent  conflict  between  the 
reported  judgments  (referred  to  below)  he 
authorized  the  matter  being  mentioned  to 
the  Lords  Justices  for  obtaining  their  opin- 
ion on  the  point 

Mr,  Lake  now  mentioned  the  matter, 
and  argued  thus  in  support  of  the  appli- 
cation.— 

In  section  1.  of  the  act  (1)  the  ex- 
pressions   ^^  stand  limited  to  or  in  trust 

(1)  Section  1.  of  the  act  is  as  follows:  ''The 
woord  '  lettlementy*  at  used  in  this  act,  shall  signify 
any  act  of  parliament,  deed,  agreement,  copy  of 
coart-roU,  will  or  other  instrument,  or  any  number 
of  such  instruments,  under  or  by  Tirtue  of  which 
any  hereditaments  of  any  tenure,  or  any  estates 
or  interests  in  any  such'hereditaments  stand  limited 
to  or  in  trust  for  any  persons  by  way  of  succession) 
including  any  such  instruments  affecting  the  estates 
of  any  one  or  more  of  such  persons  exdnsively; 
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for  any  persons  by  way  of  succession'' 
and  ^^are  the  subject  of  a  settlement" 
would  primarily  import  present  time,  and 
refer  to  the  passing  of  the  act — though, 
the  act  being  a  remedial  one,  they  would 
no  doubt  be  held  equivalent  to  "do  or 
shall  stand  limited,''  <fec.,  and  "are  or  shall 
be  the  subject,'*  &c.  In  this  case,  when  the 
act  passed,  it  cotdd  certainly  be  affirmed  of 
the  property  in  question  it  does  "stand 
limited"  by  way  of  succession,  and  it  is  the 
subject  of  a  settlement,  and  is  within  the 
operation  of  the  act.  Vice  Chancellors  Wood 
and  Stuart  appear  to  have  put  conflicting 
interpretations  upon  the  act,  as  to  the  time 
when,  for  the  purposes  of  the  act,  property 
must  ^* stand  limited";  the  former  referring 
it  to  the  date  of  the  application  under  the 
act,  and  the  latter  referring  it  to  the  date 
of  the  instrument  of  settlement.  In  Re 
ThtrnpsavUs  SeUUd  Estates  (2)  Wood,  V.C. 
says  in  his  judgment  (p.  422):  "At  the 
time  when  the  petition  was  presented  one 
of  these  four-fifths  was  not  settled  in  any 
shape,  having  become  vested  in  three 
persons  in  fee  simple.  This  fifth,  there- 
fore, was  not  within  the  provisions  of  the 
act  at  alL"  But,  in  the  subsequent  case  of 
Re  Goodwin's  Settled  Estates  (3),  in  which 
Re  Thompsons  Settled  Estates  was  cited, 
Stuart,  V.C.  said,  that  the  question  whe- 
ther property  is  "  settled"  within  the  mean- 
ing of  the  act  must  be  determined  with 
reference  to  the  state  of  things  which 
existed  at  the  date  of  the  instrument.  The 
language  of  Vice  Chancellor  Stuart's  judg- 
ment seems  equivalent  to  holding  that  pro- 
perty once  in  settlement  is  always  in  settle- 
ment, for  the  purposes  of  the  act;  but  it  is 
not  necessaiy  to  go  to  that  extent;  and  it 
is  submitted  that  Vice  Chancellor  Stuart's 
construction,  if  taken  with  a  qualification 
to  be  mentioned,  is  the  proper  one.  The 
27th  section  of  the  act  (4)  affords  a  clue; 

and  the  term  '  settled  estates,*  as  used  in  this  act, 
■haU  signify  aU  hereditaments  of  any  tenure,  and 
aU  estates  or  interests  in  any  such  hereditaments 
which  are  the  subject  of  a  settlement;  and  for  the 
purposes  of  this  act  a  tenant  in  tail,  after  poesi- 
tnlity  of  issue  extinct,  shall  be  deemed  to  be  a 
tenant  for  life." 

(2>  Johns.  418. 

(8)  8  Giff.  620. 

(4)  Section  27.  is  as  fdlows :  "  Nothing  in  this 
act  shaU  be  construed  to  empower  th^  Court  to 
authorize  any  lease,  sale  or  other  act  beyond  the 
extent  to  winch,  in  the  opinion  of  the  dourt,  the 


and  the  proper  construction,  having  re- 
gard to  that  and  other  sections — as  sec- 
tion 15.  (5)  —  is  that,  where  once  the 
property  does  ^^ stand  limited"  by  way  of 
succession,  the  Court  has  power  to  autho- 
rize a  sale  at  any  time  within  such  period 
as  a  sale  might  have  been  made  under  a 
power  for  the  purpose  given  by  the  settlor 
in  the  instrument  of  settlement  In  the 
present  case,  as  the  property  did  at  the 
passing  of  the  act  **  stand  limited'*  by  way 
of  succession,  it  is  clear  that  the  testator 
might  have  given  a  valid  power  of  sale  to 
be  exercised  over  the  entirety  of  the  pro- 
perty, during  the  minority  of  any  of  the 
now  infants  interested  in  the  property;  and 
therefore  the  Court  has  junsdiction  now 
to  authorize  a  sale  under  ike  act 

Lord  JtrsTicE  Knight  Bbuce. — ^I  am 
of  opinion  that  as,  when  this  application 
was  made,  the  particular  limitations  were 
spent,  and  the  property  had  absolutely 
become  vested  in  fee  simple,  the  case  does 
not  come  within  the  act  To  hold  others 
wise  would  be  to  hand  over  the  parties  to 
a  furnace  of  litigation. 

Lord  JtrsTicE  Turner. — I  am  of  the 
same  opinion,  as  indeed  I  intimated  by 
the  question  I  put  when  the  case  was 
opened.  I  consider  that  the  time  for 
ascertaining  whether  the  act  applies — ^whe- 
ther the  hereditaments  ^^  stand  limited"  by 
way  of  succession  within  the  meaning  of 
the  act — ^is  when  the  application  is  made 
to  the  Court 

Lord  Justice  BInight  Bruce. — Were 
we  to  decide  according  to  the  ingenious 
argument  which  has  been  addressed  to  ns, 
we  should  probably  involve  the  parties  in 
endless  litigation. 


same  might  have  been  authorised  in  and  by  the 
settlement  by  the  settlor  or  settlors." 

(6)  The  15th  section  is  as  foUows :  "  On  ereiy 
sale  or  dedication  to  be  efiected  as  hereinbelare 
mentioned  the  Court  may  direct  what  person  or 
persons  shaU  execute  the  deed  of  conveyance,  and 
the  deed  executed  by  such  person  or  persons  shall 
take  effect  as  if  the  settlement  had  contamed  a 
power  enabling  such  person  or  persons  to  eflbct 
such  sab  or  dedication,  and  so  as  to  operste  (if 
necessary)  by  way  of  revocation  and  appcnntmeat 
of  the  use,  or  otherwise  as  the  Couii  shall 
direct.'' 
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AgreemeiU  —  Parol  Evidence — Specific 
Performaw:e. 

The  owner  of  an  estate^  consisting  of  free- 
koldsj  leaseholds  for  years^  askdletsseholds  for 
livesy  agreed  to  demise  the  same  in  consideror 
Uon  of  receiving  a  year's  rent  in  advance. 
He  signed  notices  requeuing  the  tenants  to 
attorn  to  the  lessee;  but  he  did  notj  in  the 
first  instance^  clearly  understand  the  boun- 
daries, limits  and  rental  of  the  several  estates. 
The  agreement  teas  subsequently  added  to  by 
a  further  agreement  and  by  verbal  cam- 
vsMnieationSy  and  a  sum  for  the  yeasts  rent 
was  paid  in  advance.  These  arrangements 
still  left  the  subject  and  the  terms  and  conn 
ditioms  indefinite,  and  difficulties  arose  in 
carrying  the  agreewient  into  effect.  Upon  a 
bill  by  the  l^see  for  specific  performance, 
—Held,  by  the  Master  of  the  Rolls,  that  there 
had  been  no  part  performance  which  had  re- 
ference to  the  agreement  cUUged;  that  it  was 
too  vague  and  uncertain  to  he  enforced;  and 
that  the  bill  must  be  dismissed;  but,  under 
the  circumstances,  without  costs. 

An  appeal  to  the  Lords  Justices  was  dis- 
missed, dissentiente  Lord  Justice  Turner; 
Lord  Justice  Koight  Bruce  being  of  opinion 
that  the  defendant  was  not  sufficiently 
advised  respecting  the  terms  of  the  agreement 
to  justify  a  decree  for  specific  performance, 
ugainsthim. 

If  a  bill  is  filed  to  enforce  a  parol  agree- 
ment, on  the  ground  of  part  performance, 
there  must  be  no  uncertainty;  the  terms  of 
the  agreement  must  be  plainly  and  distinctly 
shewn,  and  it  must  also  be  shewn  that  the 
part  performance  referred  to  them — per 
Master  of  the  Rolls. 

Where  there  has  been  part  performance 
of  a  written  agreement  as  varied  by  parol, 
and  the  non-performance  of  the  agreement 
as  so  varied  would,  in  the  eye  of  the  Court, 
amount  to  a  fraud,  evidence  must  be  re- 
ceived to  shew  what  the  agreement  as  varied 
really  was;  and  the  authorities  establish 
that  m  cases  of  agreements  part  performed, 
parol  evidence  is  admissible  to  add  to  or 
aiter  a  unritten  agreement,  and  that  a  specific 
Kew  8bm£8,  32.— Chaito. 


performance  of  the  agreement  as  varied  nuty 
well  be  founded  on  such  evidence— per  Lord 
Justice  Turner. 

This  was  a  bill  for  specific  performance 
by  William  Price  against  Sir  Charles  John 
Salusbury,  Bart  The  property  which 
formed  Uie  subject-matter  of  tiie  litigation 
was  thus  described  in  the  first  paragraph  of 
the  bill: 

**  The  defendant  is  the  owner  of  a  manor, 
furm  and  lands  in  the  parishes  of  Bishton, 
Llanbeddoe,  Llandeyaud,  Llandewi,  and 
TJanmartin,  in  the  county  of  Monmouth, 
comprising  in  the  whole  700  acres,  or  there* 
abouts,  of  which  lands  all,  except  a  very 
few  acres,  are  situate  in  the  parish  of  Bish- 
ton,  and  the  defendant  is  and  was,  on  the 
23id  day  of  June  1859,  entitled  to  such 
lands  for  the  terms  and  estates  following, 
(that  is  to  say),  as  to  498a.  2r.  lip.,  for 
the  residue  of  a  term  of  twenty-one  years 
from  the  30th  day  of  April  1846,  created 
by  an  indenture  d  lease,  dated  the  13th  day 
of  February  1847,  and  made  between  the 
Bishop  of  Llandaff  of  the  one  part  and  the 
defendant  of  the  other  part,  at  a  small  rent; 
and  as  to  the  manor  of  Bishton,  and  the 
lands  thereto  belonging,  all  situate  in  the 
parish  of  Bishton,  the  exact  acreage  of 
which  the  plaintiff  is  not  aware  o^  for  the 
residue  of  a  term  of  twenty-one  years  from 
the  30th  day  of  April  1846,  created  by  an 
indenture  of  lease,  also  dated  the  13th  day 
of  February  1847,  and  made  between  the 
said  Bishop  of  Llandaff  of  the  one  part  and 
the  defendant  of  the  other  part;  as  to  112 
acres  or  thereabouts,  of  which  the  greater 
part  are  in  the  parish  of  Bishton,  and  the 
residue  in  the  parish  of  Llanmartin,  for  an 
estate  during  ihe  natural  lives  of  the  Rev. 
Edward  Baizes,  Miss  Caroline  Alston  and 
Mary  Phillips,  and  the  life  of  the  longest 
liver  of  them,  which  estate  was  created  by 
a  lease,  dated  the  6th  day  of  July  1838,  and 
made  between  the  Bishop  of  Llandaff  of 
the  one  part  and  the  defendant  of  the  other 
part;  and  as  to  certain  pieces  of  land, 
containing  28  a.  1  r.  20  p.,  or  thereabouts, 
situate  in  some  or  one  of  tiie  said  parishes, 
but  which  the  plaintiff  is  not  able  to  state; 
as  to  part  for  the  residue  of  the  said  term  of 
twenty-one  years,  and  as  to  the  remainder 
for  the  said  three  lives,  the  said  lands  hav- 
ing been  allotted  under  an  Inclosure  Act  inre* 
8L 
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spect  of  the  said  leaseholds  for  lives  and  years 
respectively,  held  under  the  said  Bishop;  and 
as  to  the  residue  of  the  said  lands  in  the 
said  parishes,  but  which  were  of  small  extent, 
and  were  intermixed  with  the  said  lease- 
hold lands,  for  an  estate  of  fee  simple;  and 
such  fee-simple  lands  are  hereinafter  referred 
to  as  the  ^  freehold  lands,'  and  such  lease- 
hold land  for  lives  and  years  as  the  '  lease- 
hold lands';  and  the  whole  of  the  said 
leasehold  and  freehold  lands  were,  on  the 
23rd  day  of  June  1859,  in  the  occupation  of 
the  plaintiff  and  the  oUier  tenants  named  in 
the  list  mentioned  in  the  third  paragraph 
of  the  bill,  with  the  exception  of  cot- 
tages And  chief  rents  and  poor  allotments, 
the  names  of  the  tenants  of  which  are  not 
mentioned." 

On  the  23rd  of  June  1659  an  agreement, 
stated  fully  in  the  judgment  of  the  Master 
of  the  Rolls,  was  entered  into  between  the 
plaintiff  and  the  defendant,  by  which,  pro- 
ceeding upon  the  mistaken  assumption  that 
all  the  property  referred  to  in  the  list  set 
out  in  the  third  paragraph  of  the  bill,  was 
leasehold  for  years,  held  under  the  Bishop 
of  Llandaff,  the  defendant  agreed  to  let  to 
the  plaintiff  all  and  every  the  leasehold 
premises  held  by  the  defendant  under  the 
bishop  ^'  for  and  during  all  the  rest,  residue 
and  remainders  then  to  come  and  unexpired 
of  and  in  the  several  term  and  terms  of 
years  in  the  same  several  and  respective 
premises  "  at  the  yearly  rent  of  7 39/.  1 9«.  9d , 
one  year's  rent  being  made  payable  in 
advance. 

The  739/.  19«.  9d,  was  arrived  at  by 
adding  100/.  to  the  supposed  aggregate 
rental  of  the  premises  intended  to  be  let  to 
the  plaintiff^  which,  as  shewn  by  the  list, 
was  639/.  19«.  9d.  Subsequently  it  was 
ascertained  that  mistakes  had  been  made  in 
computing  the  rental,  and  a  new  list  of 
holdings,  shewing  an  aggregate  rental  of 
710/.  19«.  9c/.,  was  prepared;  and  on  the 
9th  of  December  1859  liie  plaintiff  paid  to 
the  defendant  810/.  19«.  9c/.,  and  the  de- 
fendant gave  him  a  receipt  as  follows : 
*'  Received  of  Mr.  Price  his  rent  in  advance 
for  the  year  1860  of  the  leasehold  property 
in  different  parishes.  Charles  Salusbury. 
Dec  9,  1859.     810/.  19«.  9d" 

On  the  26th  of  December  1859  (the 
nature  of  the  holdings  having  been  dis- 
covered by  the  plaint^),  the  defendant,  at 


the  request  of  the  plaintifl^  signed  the  f<d^ 
lowing  memorandum  : 

*'  26th  December,  1859. 

"  This  is  to  certify  that  the  lifehold  pro- 
perty in  different  parishes,  and  the  freehold 
property  in  the  pajish  of  Bishton,  belonging 
to  me,  is  to  be  held  by  William  Price  at 
the  same  rent  per  acre  per  year  in  propor- 
tion of  the  present  rental  of  the  whole, 
after  the  term  of  years  lease  is  expired  until 
the  longest  liver  that  is  in  the  Ufe-lease  is 
expired." 

And  on  the  same  26th  of  December  1 859 
the  defendant  signed  an  authority  to  take 
possession,  which  was  as  follows : 

"  To  Mr.  William  Price,  yeoman,  Bishton. 
I  hereby  appoint  and  authorize  you  to 
demand  and  receive  possession  from  my 
several  and  respective  tenants  now  under 
notice  to  quit  their  farms,  lands,  cottages, 
gardens  and  premises,  situate,  lying  and 
being  respectively  in  the  parishes  of  Bishton, 
Llanmartin,  Lla^devaud,  Llanbeddoe  and 
Llandewi,  in  the  county  of  Monmouth. 
Dated  this  26th  day  of  December  1859." 

Possession  was  obtained  by  the  plaintiff 
of  all  the  lands,  except  two  or  three  small 
holdings,  the  tenants  whereof  refused  to. 
attorn. 

In  Januaiy  1860,  the  plaintiff's  solicitor 
applied  to  Messrs.  Prothero  &  Fox,  tiie 
soUcitors  for  the  defendant,  for  a  draft  of 
the  lease,  and  after  considerable  correspon- 
dence, the  latter,  in  July  I860,,  forwarded 
the  draft  of  a  lease  accompanied  by  a 
letter  stating  that  ^^  neither  the  draft  nor 
any  correspondence  with  reference  thereto 
was  to  be  treated  as  evidence  of  a  contract 
on  either  side." 

After  long  negotiations  which  resulted 
in  the  parties  being  unable  to  come  to 
terms,  the  defendant,  in  June  1861,  gave 
the  plaintiff  notice  to  quit  on  the  25th  of 
December  following. 

In  August  1861  the  bill  was  filed,  pray- 
ing that  the  defendant  might  specifically 
perform  the  said  agreement,  and  mi^t  be 
decreed  to  execute  a  proper  assignment  to 
the  plaintiff  of  the  lands  and  hereditaments 
which  he  held  of  the  Bishop  of  Llandaff, 
for  the  lives  and  respective  residues  of  the 
terms  of  years  for  which  the  same  were 
holden ;  and  that  he  might  also  execute  a 
lease  for  the  lives  in  the  leases  mentioned, 
and  the  survivor  and  survivors  of  them  of 
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sach  of  the  defendant's  fee-simple  lands 
itnd  hereditaments  as  he  had  agreed  to 
demise  to  the  plaintiff,  at  the  rent  and  sub- 
ject to  the  covenants  agreed  on  between 
them  in  manner  in  the  bill  appearing. 
And  praying  also  that  the  defendant  might 
be  restraint  from  ejecting  the  plaintiff 
from  the  lands  in  his  possession. 

Mr,  Selwyn  and  Mr,  Jessel,  for  the 
plaintiff. — ^The  agreement  was  good  ;  it  had 
partly  been  performed.  The  defendant  had 
accepted  the  rent,  and  he  could  not  now 
decline  to  complete  the  contract. 

Mr.  Baggallay  and  Mr,  WMtbread,  for 
the  defendant,  denied  that  there  was  any 
oonclnded  agreement — 

The  Marquis  Townshend  v.  Stangroom, 

6  Ves.  328. 
Woollamy,  Heam,  7  Ves.  211. 
Clowes  V.  Higginson,  1  Ves.  &  B.  624. 
Sutherland  v.  Briggs,  1  Hare,  26 ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  36. 
Mundy  v.  JMiffe,  6  Myl.  &  Cr.  167 ; 
8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  95. 
Ridgway   v.    WharUm^    6  H.L.   Cas. 
238;  8.C.  27  Law   J.    Rep.   (n.s.) 
Chanc  46. 
29  Car,  2.  c,  3. 
Mr,  Selwyn^  in  reply. 

The  Master  of  the  Rolls. — ^The  agree- 
ment is  by  parol,  and  the  plaintiff  seeks  a 
specific  performance  of  it,  on  the  ground  of 
part  performance  The  first  duty  of  the 
plaintiff  is  to  establish  what  the  terms  of 
the  agreement  were.  They  do  not  appear  in 
any  one  or  more  written  documents ;  but 
it  is  alleged  to  be  a  parol  agreement^  evi- 
denced partly  by  two  documents  in  writing, 
and  partly  by  parol  evidence,  and  which 
agreement  has  been  part  performed  by  let- 
ting the  plaintiff  into  possession  of  the  pro- 
perty demised,  and  by  accepting  rent  from 
him  on  the  terms  and  according  to  the  con- 
dition of  the  agreement.  This  parol  agree- 
ment depending  upon  two  documents,  the 
deficiencies  in  which  are  to  be  supplied  by 
parol  testimony,  has  been  found  so  embar- 
rassing to  the  pleader  that  he  has  thought 
it  desirable  to  set  forth,  in  the  nature  of 
a  summing-up  of  the  previous  allegations 
m  the  bill,  what  that  agreement  is  whi(^ 
the  plaintiif  seeks  to  enforce.  He  has  done 
this  in  the  penultimate  paragraph  of  the 
bill,  and  it  is  to  this  effect:  '*The  final 


agreement  made  between  the  plaintiff  and 
the  defendant,  as  hereinbefore  appears,  is 
to  the  effect  that  the  defendant  should 
assign  to  the  plaintiff  all  the  defendant's 
estate  and  interest  in  the  said  lands  and 
hereditaments  now  holden  by  the  defen- 
dant of  the  Bishop  of  Llandaff  for  lives  and 
for  years,  and  also  to  grant  to  the  plaintiff 
a  lease  of  the  said  freehold  lands  in  Bishton, 
belonging  to  the  defendant  in  fee  for  the 
lives  of  the  said  Edward  Banks,  Caroline 
Alston  and  Mary  Phillips,  and  the  longest 
liver  of  them.  The  rent  for  the  whole  pro- 
perty taken  by  the  plaintiff  to  be  810/. 
19«.  9rf.  per  annum,  and  an  added  sum  of 
17/.  or  thereabouts,  for  the  said  freehold 
land  in  Bishton,  which  were  to  be  taken  at 
an  average  rent  as  aforesaid,  free  from  all 
deductions  except  in  respect  of  property-tax, 
during  the  said  residue  of  the  term  of  twenty- 
one  years,  and  an  apportioned  part  of  such 
rent  to  be  paid  for  the  said  lifehold  and 
freehold  lands  after  the  expiration  of  the 
said  term  of  twenty-one  years,  such  appor- 
tioned rent  being  calculated  at  the  same 
average  rent  per  acre  as  the  plaintiff  is  to  pay 
for  the  whole  of  the  said  lands  during  the 
residue  of  the  term  of  twenty-one  years  as 
aforesaid."  Then  he  says,  "The  defendant, 
or  rather  Messrs.  Prothero  &  Fox,  appears 
to  dispute  the  facts  of  some  parts  of  the 
defendant's  freehold  lands  being  included  in 
the  said  lease,  and  if  it  shall  appear  that  the 
defendant  has  any  freehold  lands  not  so  in-> 
eluded  therein,  the  plaintiff,  of  course,  does 
not  claim  them.*'  That  is  how  he  states  the 
agreement.  This  paragraph,  as  originally 
framed,  did  not  state  the  agreement  in  the 
form  in  which  it  at  present  appears,  either 
in  the  original  bill  or  in  the  bill  after  it  had 
been  amended  once.  It  was  not  till  after  the 
bill  had  been  a  second  time  amended  that 
it  adopted  its  present  shape.  The  second 
amendment  took  place  under  peculiar  cir- 
cumstancee.  It  had  been  by  me  permitted 
after  replication  filed  while  the  evidence  oo 
which  each  side  intended  to  rely  wa3  known 
to  that  side,  but  was  unknown  to  the  other 
side.  It  was  permitted,  notwithstanding  the 
earnest  opposition  of  the  defendant,  who 
contended  before  me  that  the  proposed 
amendments  would  introduce  a  new  case. 
I  find  it  so  difiBeult,  without  hearing  a  cause, 
duly  to  appreciate  the  result  and  effect  of 
sudii  and  similar  applications,  whether  they 
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be  to  amend  or  to  add  fresh  evidence,  thai 
I  frequently  grant  such  implications  reserv- 
ing to  myself  at  the  hearing  the  considera- 
tion of  the  circumstances  under  which  the 
application  was  made,  and  how  it  may  bear 
upon  the  opposite  party  at  the  hearing,  and 
then  to  consider  whether,  if  I  had  been 
at  the  time  when  the  application  was 
made  in  possession  of  all  the  circumstances 
which  the  hearing  of  the  cause  disclosed,  I 
should  have  thought  it  right  to  grant  such 
an  application,  not  in  any  case  for  the  pur- 
pose of  treating  the  plaintiff's  bill  as  if  such 
an  amendment  had  not  been  made,  but  for 
the  purpose  of  considering,  when  the  whole 
case  is  before  me,  whether  the  amendment 
is  introduced,  not  in  order  to  correct  some 
accidental  slip,  but  rather  for  the  purpose 
of  fitting  and  adjusting  the  plaintiff's  case 
to  evidence  subsequently  obtained,  and 
which,  if  the  plaintiff's  case  be  correct,  must 
have  been  within  his  own  knowledge  at  the 
time  when  he  filed  his  bilL  This  appears  to 
me  to  be  a  somewhat  striking  instance  of 
the  necessity  of  making  this  reservation, 
for  the  amendment  made  in  consequence  of 
the  order  so  obtained  adds  a  fresh  term  to 
the  agreement  whidi  had  not  been  previously 
stated  in  the  bill,  but  which  was  required 
for  the  purpose  of  making  the  evidence  and 
the  peculiar  situation  of  the  property,  of 
which  possession  had  been  delivered  to  the 
plaintiff,  consistent  with  the  terms  of  the 
alleged  agreement  And  this  is  more  worthy 
of  observation,  because  it  must  be  admit- 
ted to  be  a  circimistance  extremely  unusual, 
that  a  plaintiff  who  comes  to  enforce  the 
specific  performance  of  an  agreement  should 
not  be  able  accurately  to  state  in  his  instruc- 
tions for  the  original  bill  first  filed  exactly 
what  that  agreement  is  in  all  its  details,  the 
specific  performance  of  which  he  seeks  to 
enforce.  It  is  obvious,  looking  at  this  bill 
and  the  various  amendments  added  to  it, 
that  the  pleader  who  prepared  it  must  have 
felt  himself  extremely  embarrassed  as  to  the 
mode  in  which  he  should  state  the  agree- 
ment, so  as  to  make  it  consistent  with  all 
the  various  ramifications  of  evidence,  depend- 
ing partly  on  written  documents  and  partly 
on  oral  testimony,  and  complicated  with  the 
peculiar  nature  of  the  property,  consisting 
of  leasehold,  lifehold  and  fee  simple,  all 
intermingled  with  each  othw,  of  which  pos- 
session had  been  delivered.  This  uncertainty 


is  unfavourable  to  the  plaintJiTs  case,  which 
requires  that  th^e  should  be  no  doubt  or 
uncertainty  about  the  terms  of  the  agree- 
ment which  he  sedcs  to  aiforce,  which 
ought  to  be  distinct  in  his  mind  when  he 
gives  his  instructions,  and  which  he  is  not 
at  liberty  afterwards  to  modify  and  qualify 
to  suit  ^e  arising  difficulties  of  the  case. 
I  felt  this  very  strongly  at  the  close  of  the 
opening,  and  after  hearing  the  writteo 
evidence  in  support  of  the  plaintiff's  case. 
At  the  same  time  I  am  bound  to  state^  on 
the  other  side,  that  the  vivd  voce  testintKmy 
of  the  plaintiff,  who  was  cross-examined  in 
court  by  the  defendant,  went  a  great  way  to 
remove  the  difficulties  in  this  case,  and  to 
supply  the  deficiencies  in  it,  which  were,  as 
I  thought  previously  existing,  all  bat  iosfOr 
perable.  He  convinced  me  (tib^e  bein^^  no 
evidence  to  the  contraiy)  that  a  defiuiite 
agreement  was  originally  entered  into  be- 
tween the  plaintiff  and  defendant,  and  that 
this  agreement  was  afterwards  modified  and 
added  to  by  a  further  agreonent  come  to 
between  the  same  parties. 

To  explain  my  present  decisicm  I  mnst 
refer  to  an  outline  of  the  &cts  as  established 
before  me.     It  appears  that  the  defendant 
was,  in  the  year  1859,  possessed  of  ocm- 
siderable  property,  consisting  of  between 
twenty  and  thirty  different  holdings,  besides 
many  cottages  and  some  diief-rents  in  the 
parishes  of  Bishton,  Llanmartin,  Llaode- 
vaud  and  Llandewi,  in  the  county  of  Mon- 
mouth.    Much  of  this  was  hdd  under  tlie 
diocese  of  Llandaff,  partly  on  leases  for 
years,  which  would  expire  in  1866,  and 
partly  on  leases  for  lives,  and  the  rest  was 
freehold  land  held  by  the  defendant  in  fee 
ample.     In  1859,  and  in  the  early  part  €i 
that  year,  ^ere  had  been  much  n^;otiatioB 
and  talk  between  the  defradant  and  the 
phdntiff  respecting  these  lands,  and  a  pro- 
posal was  made  to  the  plaintiff  by  the 
defendant  more  than  once  to  take  them  all 
at  a  fixed  rent,   to  be  paid  in  advance. 
Ultimately,  in  June  1859,  an  agreement 
was  come  to  which  was  to  this  effect :  *^  Be 
it  remembered  that  the  defendant  her^j 
agrees  to  let,  and  the  plaintiff  to  take, 
aU  and  every  the  leasehold  farmsi  £um- 
houses,  lands,  hereditaments  and  premises 
held  by  him,  the  said  defendant,  under  the 
Lord  Bishop  of  the  diocese  of  Llandaff, 
situate  in  the  said  parishes  of  Bishttm, 
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Llamnartm,  Lfamdeyoad  «nd  Llandewi,  in 
the  said  ooonty  of  Monmoath,  and  the 
rightSy  easements  and  appurteniuices  there- 
with held,  used  or  eigoyed  for  and  during 
all  the  rest,  residue  and  remainders  now  to 
come  and  unexpired  of  and  in  the  several 
term  and  terms  of  years  in  the  same  several 
and  respective  premises  from  the  25th  day 
of  December  now  next  ensuing,  at  the 
yearly  rent  of  739^  19#.  Qd,  clear  of  all 
existing  and  future  taxes,  rates  and  out- 
goings (except  property-tax),  and  to  be 
payable,  by  yearly  pajrments,  on  the  28th 
ai  December  in  every  year,  the  said  plain- 
tiff to  pay  to  the  said  defendant  one  whole 
year's  rent  in  advance  on  the  25th  of 
Decemb^  next,  for  which  the  said  defen- 
dant agrees  to  allow  him  interest  thereon 
at  the  rate  of  5/L  per  cent,  per  annum. 
And  the  said  plaintiff  to  be  entitled  to 
the  fall  benefit  and  advantage  of  him,  the 
said  defendant,  of  and  in  all  and  every  the 
leases  of  the  said  premises  so  granted  to 
the  said  defendant  by  the  said  Lord  Bishop 
of  the  diocese  of  Llandaff  as  aforesaid. 
And  the  said  defendant  hereby  further 
agrees  to  execute  proper  assignments  of 
such  leases  to  him,  the  said  (duntiff^  when 
required  so  to  do.  Provided  that  if  the 
said  plaintiff  shall  fail  to  pay  to  the  said 
def(»idant  the  said  whole  year's  rent  in 
advance  as  aforesaid,  the  assignment  of 
the  premises  shall  be  forfeited."  That  is 
dated  the  23rd  of  June  1859.  The 
amoont  oi  739/.  19«.  9cf.  was  arrived  at  by 
refiening  to  a  list  of  tenants'  names,  wil^ 
the  sums  they  paid  set  opposite  to  their 
names,  amounting  in  the  whole  to  639/. 
19«.  9<2.,  with  an  addition  of  100/.  per 
annum.  Immediately  after  the  agreement 
was  executed  the  defendant  signed  printed 
notices  to  the  tenants  to  quit  on  the  25th 
of  December  1859,  and  then  he  gave  these 
to  the  plaintiff  to  deliver  to  the  tenants, 
which  he  accordingly  did.  In  this  way 
notices  to  quit  were  signed  by  the  defen- 
dant, and  were  ddivared  to  all  the  tenants 
holding  under  him  except  the  plaintiff 
himsell  On  serving  these  notices  the 
plaintiff  discovered,  from  the  inquiries 
whidi  he  niade  from  the  tenants,  that  the 
list  above  referred  to  was  very  imperfect 
In  one  case  the  sum  set  against  the  name 
was  16/.  instead  of  53/.,  as  it  ought  to 
have  been,  and  in  three  other  instances  no 


figures  at  all  were  inserted,  but  blanks  were 
left  opposite  the  names  of  the  tenants, 
which  ought  to  have  been  filled  up  with 
5/.,  25/:  and  4/.  These  added  to  the  37/. 
deficiency  already  mentioned  amoimted 
together  to  71/.,  which  added  to  the  639/. 
19«.  M.  would  make  the  total  rental  710/. 
19«.  9<fL  The  plaintiff  says  this  error  being 
discovered  early  in  December  1859,  he 
went  through  a  list  with  the  defendant, 
and  made  up  the  amount  of  the  rent  previ- 
ously paid  to  be  710/.  19«.  9(f.,  the  sum 
already  mentioned,  and  that  with  the  100/. 
agreed  upon  as  the  addition  to  be  paid  by 
the  plaintiff,  made  up  the  810/.  19«.  9d, 
which  sum  was  paid  by  the  plaintiff  to  the 
defendant,  who  gave  him  a  receipt  for 
that  amount  on  the  9th  of  December  1859. 
If  the  plaintiff  had  come  for  a  specific  per- 
formance of  the  agreement  of  the  23rd  of 
June  simply,  ot  even  with  the  yiuiation 
produced  by  the  altered  list  on  the  con- 
sideration of  which  the  receipt  of  the  9th 
of  December  was  given,  it  would  have  been 
very  difficult  for  the  defendant  to  have 
resisted  his  demand;  but  much  more  took 
place  before  the  terms  of  the  agreement 
were  settled.  The  imperfection  of  tiie  state- 
ment of  the  amount  of  rent  paid  by  the 
defendant's  tenants  was  not  the  only  thing 
that  was  discovered  between  June  and  De- 
cember by  the  plaintiffl  By  his  inquiries 
from  the  tenants  he  discovered  that  a  por- 
tion of  their  holdings  were  held  by  them 
for  lives  under  the  see  of  Llandaff,  and  also 
that  of  a  portion  of  the  lands  the  defendant 
was  seised  in  fee  simple.  He  also  disco 
vered  that  the  boundaries  were  confused 
and  difficult  to  be  distinguished.  Having 
ascertained  all  these  facts,  on  the  26th  <$ 
December  the  plaintiff  called  on  the  defen- 
dant and  obtained  from  him  a  consent  to 
sign  a  memorandum  modifying  the  first 
agreement.  Accordingly  the  plaintiff  went 
away,  caused  such  a  memorandum  to  be 
prepared,  and  brought  it  back  to  the  defen- 
dant and  signed  it.  This  second  document 
is  in  these  terms;  it  is  dated  26th  De- 
cember 1859 :  "  This  is  to  certify  that  the 
lifehold  property  in  different  panshes  and 
the  freehold  property  in  the  piuish  of  Bish- 
ton  belonging  to  me,  is  to  be  held  by 
William  Price  at  the  same  rent  per  acre 
per  year,  in  proportion  of  the  present  rental 
of  the  whole  after  the  term  of  years  lease 
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is  expired  until  the  longest  liver  that  is  in 
the  life  lease  is  expired."  Now,  if  these 
two  papers,  together  with  the  revised  list 
of  the  tenants  and  the  amounts  opposite  to 
their  names,  had  constituted  the  agreement 
sought  to  be  enforced,  or  had  contained  all 
the  terms  of  the  agreement,  stating  all  and 
omitting  none,  although  the  difficulty  in 
the  way  of  the  plaintiff  would  have  been 
considerable,  increasing,  as  it  does,  every 
step,  still  even  then  the  defendant  might 
have  found  it  difficult  to  resist  a  decree  for 
specific  performance ;  but  these  documents, 
so  modified,  neither  constitute  the  whole 
of  the  agreement  nor  do  they  contain  all 
the  terms  and  conditions  of  it  which  the 
plaintiff  seeks  to  enforce  a  specific  perform- 
ance of.  The  second  list,  containing  the 
tenant.s*  names  and  the  rents  paid,  was  also 
inaccurate.  The  plaintiff  says  that,  by  mis- 
take, it  did  not  include  two  rents  of  11/. 
and  10/.  16*.  for  two  pieces  of  land  held 
by  the  pldntiff  himself  at  separate  rents 
firom  his  farm,  of  which  the  defendant 
was  seised  in  fee,  and  which  was  situate  in 
Bishton. 

The  plaintiff  alleges  that  on  the  25th  of 
December  1859,  the  defendant  agreed  that 
the  plaintiff  should  have  a  lease  of  these 
two  pieces  of  freehold  at  the  same  rent  per 
acre  as  the  average  rent  per  acre  agreed  to 
be  paid  for  the  lands,  for  which  810/.  1 9s,  9d. 
had  been  agreed  to  be  paid.  This  is  not 
specified  in  the  memorandum  of  the  26th 
of  December  1859.  The  plaintiff,  however, 
states  and  gives  evidence  to  shew  that  it 
was  intended  so  to  be  included  by  the 
words  of  the  second  memorandum.  How- 
ever, this  allegation  was  not  made  in  the 
original  bill,  and  even  after  the  correction  by 
the  first  amendment  the  allegation  respect- 
ing it  was,  as  it  is  now  averred,  incomplete; 
and  it  was  only  made  perfect  by  a  second 
amendment  This  is  not,  as  in  some  cases 
it  might  be  reasonably  considered  to  be,  a 
mere  technicality  arising  from  a  slip  of  the 
pleader;  it  is  obviously  substance;  and  the 
whole  case  and  evidence  satisfy  me  that 
the  averment  of  the  agreement  has  been 
necessarily  and  unavoidably  altered  to  meet 
the  exigencies  of  the  case  as  they  arose 
from  time  to  time. 

But  the  difficulty  does  not  cease  here 
even.  If  the  memorandum  of  December 
1859  in  its  loose  and  general  way  could  be 


construed  to  have  the  effect  attributed  to 
it  by  the  plaintiff  in  his  evidence,  then  the 
meaning  of  this  memorandum  must  include 
the  whole  of  the  lifehold  property  in  the 
different  parishes,  and  also  the  whole  of  the 
freehold  property  in  the  parish  of  Bishton 
belonging  to  the  defendant  But  this  is  not 
the  agreement  the  specific  performance  of 
which  is  sought  by  this  suit ;  for  the  plaintiff 
also  says  that,  besides  the  two  pieces  of  land 
above  mentioned,  which  are  ascertained  to 
have  been  included  in  the  agreement,  he 
also  held  a  piece  of  wood  from  the  d^en- 
dant  at  a  rent  of  2/.  a  year  in  the  parish  of 
Llanwem,  which  is  not  included  in  the 
agreement,  and  which,  as  the  plaintiff 
insists,  was  not  intended  to  be  included. 
And,  besides  this,  it  further  appears  that 
there  are  also  some  small  portions  of  fi^e- 
hold  land  in  Bishton  belonging  to  the 
defendant  not  included  in  ^e  agreement^ 
as  that  agreement  is  alleged  and  sought  to 
be  enforced. 

It  is  obvious  from  this  statement  that 
the  whole  thing  is  infinitely  too  vague  and 
uncertain  for  the  Court  to  be  able  to  satisfy 
itself  that  it  can  ascertain  what  the  real 
terms  of  the  agreement  were  which,  if  ever, 
were  finally  settled  between  the  plaintiff 
and  the  defendant,  whether  it  be  that  which 
the  plaintiff  originally  alleged  or  that  which 
the  parol  evidence  of  the  plaintiff  alone  now 
supports.     The  pleader,  no  doubt,  has,  as  I 
have  said,  ultimately,  after  a  second  amend- 
ment, with  great  difficulty,  stated  a  parol 
agreement  which,  though  not  that  originally 
stated  by  the  plaintiff,  and  which,  ^ou^ 
not  that  proved  by  the  written  documents 
which  are  given  in  evidence,  is  attempted 
to  be  supported  by  the  evidence  of  t^ 
plaintiff,  which  is  unconfirmed  by  anything 
else,  and  which  is  now  adduced  in  order 
to  make  it  consistent  with  the  delivery  of 
possession  to  the  plaintiff  of  the  various 
pieces  of  land  held  by  the  tenants  whose 
names  were  written  in  the  list  referred  to, 
and  which  possession  was  effected  by  the 
notices  to  quit  given  to  the  plaintiff  and 
delivered  by  him,  and  also  at  the  same 
time  to  make  it  consistent  with  the  amount 
of  rent  paid  by  the  plaintiff  and  received 
by  the  defendant     It  is  complicated  and 
difficult ;  and  leaving  out  of  consideration 
altogether  the  denial  of  the  defendant,  I 
have  endeavoured  by  means  of  the  purol 
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e^dence,  and  by  taking  the  parol  state- 
ments as  they  appear  in  the  rest  of  the 
evidence,  to  trace  out  a  complete  agre^nent 
as  the  plaintiff  now  alleges  it;  bat  even  then 
I  have  been  unable  to  do  so,  unless  by  paring 
off  from  one  list  and  adding  on  to  another 
list ;  and  all  this  without  any  security  for  its 
accuracy  beyond  the  mere  unsupported  oath 
of  the  plaintiff;  and  all  this  in  the  teeth 
of  a  denial  by  the  defendant  of  any  con- 
duded  agreement  at  alL  In  fact,  I  am 
convinced  that  the  task  is  an  impracticable 
one  ;  and  that  if  the  Court  were  to  support  the 
plaintiff^s  case  as  he  now  states  it,  it  would 
be  violating  several  of  the  most  important 
rales  which  regulate  equity  in  the  exercise 
of  the  peculiar  jurisdiction  of  specific  per- 
formance, one  of  which  is,  that  if  ^s  be  con- 
sidered as  a  written  agreement  it  cannot  be 
varied  by  parol;  and  another  of  which  is, 
that  if  this  be  a  parol  agreement  sought  to 
be  enforced  in  this  Court  on  the  ground  of 
part  performance,  it  must  be  shewn  plainly 
and  distinctly  what  the  terms  of  the  agree- 
ment are  wluch  has  been  part  performed, 
and  that  the  acts  of  part  performance  done 
are  referable  to  that  agreement  alone.  My 
impression  on  this  subject  was  so  strong  at 
the  hearing  of  this  case  that  I  was  at  first 
in  doubt  whether  I  ought  to  have  called  on 
the  defendant  to  be  heard  in  answer  to  it; 
but  as  the  defendant  proposed  to  examine 
the  plaintiff  I  thought  it  desirable  to  hear 
the  account  he  gave  of  the  matter,  and  his 
evidence  given  in  court  went  so  fcir  to  sup- 
port his  case  that  it  made  it  necessary  for 
me  to  go  into  the  other  matters  more  fully 
and  accurately.  It  appears  that  he  is  xm- 
able  to  write  beyond  signing  his  name  and 
setting  down  figures,  and  that  he  reads  im- 
perfe(^y,  only  sufficiently  well  to  distinguish 
whose  handwriting  it  is  if  it  be  famiJiar  to 
him ;  and  also  to  read  figures.  He  is,  how- 
ever, a  very  acute  man,  and  gave  his  evi- 
dence in  a  way  which  went  as  far  as  it  was 
posbible  to  support  the  case  he  had  made  by 
his  bill ;  but  the  most  careful  attention  to 
that  evidence  satisfies  me  that  the  agree- 
ment of  the  23rd  of  June  1859  was  entered 
into  without  any  knowledge  of  the  real 
circumstances  connected  with  the  property 
proposed  to  be  demised,  and  that  it  was 
then  found  impracticable  to  act  on  this 
agreement;  and  that  afterwards,  although 


some  patching  of  the  original  agreement 
was  resorted  to,  no  definite  and  concluded 
agreement  was  come  to  suited  to  the  pecu- 
liar nature  of  the  tenures  of  the  land  de- 
mised, and  to  the  possession  given  in  respect 
of  the  notices  signed  and  served  in  Jime 
1859.  Even  if  such  an  agreement  could 
be  spelt  out  of  the  proceedings,  and  evidence 
of  the  parties,  I  am  still  of  opinion  that 
there  was  no  part-performance  of  it  The 
acts  constituting  the  part-performance  must 
have  reference  to  the  agreement  sought  to 
be  enforced;  but  the  possession  given  in 
this  case  was  in  respect  of  the  agreement 
of  June  1859,  and  under  notices  then 
signed  and  served,  not  in  respect  of  a  sub- 
sequent and  newly-altered  agreement ;  and 
the  evidence  of  the  plaintiff  shews  that  the 
agreement  on  whidi  he  now  relies  could 
not  have  been  entered  into  before  the  26th 
of  December  1859.  The  first  payment  of 
rent  is  before  the  agreement  of  June  1859 
was  finally  mould^  into  the  form  the 
plaintiff  now  contends  for,  which  was  not 
till  the  26th  of  December ;  and  after  that 
period  the  rent  paid  is  ambiguous,  and 
may  be  referable  as  much  to  one  as  the 
other. 

The  evidence  of  the  plaintiff  seems  to 
me  to  amount  to  this :  the  agreement,  as 
he  now  alleges  it,  is  what,  if  the  plaintiff 
and  defendant  had  each,  in  June  1859, 
fully  imderstood  every  circumstance  con- 
nected with  the  holding  and  position  of  the 
property  intended  to  be  demised,  would 
have  been  agreed  upon  between  them;  and 
the  additions  and  alterations  made  by  the 
plaintiff  are  in  the  spirit  of  that  agreement, 
and  for  the  purpose  of  giving  due  effect  to 
it  and  to  the  possession  which  was  delivered 
to  the  plaintiff  and  the  payment  made  by 
him.  The  plaintiff  was,  certainly,  and  I 
believe  the  defendant  also  was,  in  June 
1859,  ignorant  of  what  the  tenures  were  of 
all  the  property,  and  how  they  were  inter- 
mingled. At  this  time  notices  are  signed 
and  served  in  order  that  possession  may  be 
given  of  the  whole  property,  leasehold,  life- 
hold  and  freehold,  except  that  held  by  the 
plaintiff.  This  is  wholly  inconsistent  with 
the  agreement  then  in  force.  After  this^ 
in  order  to  make  the  agreement  fit  with  the 
possession  delivered,  first  one  term  is  added 
and  then  another  change  is  made,  or  at- 
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tempted  by  the  pkdntiif  to  be  made ;  then 
*  piece  is  omitted  or  attempted  to  be 
omitted  by  the  pbdntiff,  as  the  light  respect- 
ing the  property  gradually  dawned  upon 
his  mind,  and  was,  by  him,  communicated 
to  the  defendant 

The  evidence,  however,  of  the  plaintiff 
shews  that  the  defendant^  throughout  the 
whole  matter,  knew  what  he  was  about; 
and  I  cannot,  on  account  of  the  peculiarly 
qualified,  self-stultifying  plea  of  the  defen- 
dant, concede  anything  to  him  or  his  case 
which  would  not  properly  belong  to  a  pers<m 
actively  and  inteUigently  managing  his  own 
property  (1). 

I  think  that  the  bill  must  be  dismissed ; 
but,  having  regard  to  the  circumstances  of 
the  case,  and  more  especially  to  the  evi- 
dence given  by  the  plaintiff  vivd  voce^  to 
the  effect  that  the  first  and  repeated  solicit- 
ation to  the  plaintiff  to  take  a  lease  of  the 
property,  proceeded  from  the  defendant  in 
the  first  instance,  although  the  whole  matter 
was  never  finally  completed,  I  do  not  think 
fit  to  give  any  costs. 

From  this  decision  the  plaintiff  appealed. 
The  appeal  was  heard,  before  the  Lords 
Justices,  on  the  26th,  27th  and  28th  of 
February,  when  the  same  counsel  appeared 
as  at  the  Rolls.  The  evidence  is  very  fully 
examined  in  the  judgment  of  Lord  Justice 
Knight  Bruce. 

Lord  Justicb  KNiaHT  Bbuce  (March 
21). — ^This  suit  was  instituted,  in  August 
1861,  for  the  specific  performance  by  the 
defendant  of  a  contract  which  was  made  in 
the  year  1859,  composed  of  two  or  three 
agreements.  The  earliest  of  them  was  in 
writing,  and  dated  the  23rd  of  June  1859; 
of  the  others  (if  two)  one  was  in  writing, 
dated  the  26th  of  December  1859,  and  one 
other,  it  was  partly  in  writing,  dated  the 
same  26th  of  December.     The  contract 

(1)  The  defendant  in  hiB  aniwer,  respeeiing  the 
making  out  the  lists  of  the  tenants,  said,  *'  In 
answering  this  and  the  other  interrogatory,  I  b^ 
to  state  that  my  memory  is  so  defective  that  I 
am  unable  to  recollect  for  any  period  any  oiroum- 
stances  relating  to  the  nature  or  extent  of  my 
popsrty  or  otherwise;  and  tiiat  the  plaintiff  has 
been,  to  the  best  of  my  belief,  always  well  aware 
of  my  defective  memory,  and  snch  my  inability  as 
aforesaid.** 


related  to  the  demise,  or  the  sale  and  de- 
mise, to  the  plaintiff  by  the  defendant  of 
leasehold  and  freehold  lands  in  Monmouth- 
shire, which  then  belonged  to  the  defen- 
dant, an  elderiy  cleigyman  resident  in 
that  county.  The  plaintiff,  a  neighbouring 
farmer,  and  seemingly  a  substantial  yeoman, 
who,  though  very  defectively  edueated, 
seems  not  slow  of  intellect,  was  at  the 
time  his  (the  defendant's)  tenant  of  a  por- 
tion of  the  lands.  The  bill  was  answered ; 
various  affidavits  were  made  on  each  idde, 
and  there  were,  at  the  hearing  of  the  cause 
at  the  Rolls,  cross-examinations  orally  of 
the  plaintiff  (who  had  been  a  deponrait  by 
affidavit)  and  of  another  witness.  The 
Master  of  the  Rolls  dismissed  the  bill,  n^ch 
brou^t  the  plaintiff  hither,  and  t^  case 
was  fully  argued  before  us.  The  earliest 
agreement,  dated  the  23rd  of  June  1859, 
is  stated  in  the  fifth  paragraph  of  the  IhU, 
and  was  certainly  signed  by  the  defendant; 
but  I  am  satisfied  that  it  was  without 
advice  and  without  assistance  that  he  made 
the  bargain,  entered  into  the  agreem^it 
and  signed  the  document  of  the  2drd  of 
June  1859 :  an  agreement  to  such  an  extent 
founded  in  ignorance  or  error,  or  both,  on 
the  defendant's  part,  that  if  between  June 
and  December  the  plaintiff  had  filed  a  bill 
for  the  specific  performance  of  it,  the  suit 
would,  in  my  opinion,  have  Mled.  But 
did  the  alleged  written  agreement  of  the 
26th  of  December  1859  give  the  plaintifiT 
a  title  to  sue  in  equity?  I  think  not; 
signed  probably,  it  was,  in  fact,  by  the 
defendant;  but  it  appears  likewise  to  have 
been  so,  and  the  bargain  leading  to  it  like- 
wise made,  without  advice  and  without 
assistance.  Loosely,  vaguely  and  obscurely 
worded,  it  is  wholly  silent  as  to  the  ''reens" 
mentioned  in  ^e  12th  and  13th  panigra{>hs 
ci  the  bill,  a  silence  observed  also,  I  may 
notice,  by  the  34th  (2)  paragn^h,  not- 
withstanding the  phrase,  ''as  aforesaid." 

(2)  The  throe  pangraphs  in  the  plabtiff's  hill 
referred  to  by  Lord  Justice  Knight  Bmoe  weve  «• 
follows : — 

Par.  12.  "Great  part  of  the  sidd  lands  of  the 
defendant  eonsists  of  a  reclaimed  raoor,  ^siiioh  is 
intersected  by  several  reens  or  large  ditches,  and 
in  order  that  the  lands  may  be  kept  in  good  order 
and  condition,  these  reens  require  to  be  occasion- 
ally cleansed  and  otherwise  attended  to,  and  it 
had  been  onginally  ammged  between  the  pkintiff 
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Nor  is  the  pkintiirs  title  in  this 
improved,  as  I  conceive^  by  any  document 
&at  iq^pean  to  have  existed  previously  to 
tiie  year  1860:  and  if  in  January  1860  a 
suit  had  bem  instituted  by  the  plaintiff 
against  the  defendant  for  a  specific  per^ 
foruBHiee  of  the  written  agreemmit  of  the 
26th  of  December  1859,  whether  in  con- 
junction with  the  written  agreement  of  the 
23rd  of  June  1859,  or  separatdy,  it  would, 
notwithstanding  the  othw  documents  of 
December  1859,  have  been,  in  my  judg- 
ment, instituted  without  any  title  to  relief. 
Bi^  did  there  exist  in  force  at  the  time 
when  the  presait  suit  was  commenced  a 
parol  agieemmit  or  parol  agreements  of 
which,  in  combination  with  both  or  ^ther 
of  the  two  written  contracts  already  men- 
tioned or  otherwise,  the  plaintiff  was  then 
entitled  to  ask  from  this  Court  a  decree  for 
specific  performance?  That  is  a  question 
wliich  the  plaintiff  insists  ought  to  be. 
answered  in  the  afiKrmative.  He  says  that 
partly  by  means  of  one  or  both  of  the  two 
written  contracts  of  which  I  have  been 
speaking  and  partly  by  parol,  an  agreement 
or  agreements  then  existed  between  them 
to  the  effect  stoted  in  the  13t2i  and  34th 
paragra^is  of  the  bill,  or  one  of  them,  for 
tiie  fulfilment  of  which  the  plaintiff  ought 
to  have  the  assistance  of  the  Court 

For  this  purpose  I  assume,  in  his  £iivour, 
tiie  Statute  of  Frauds  is  inapplicable  to  the 
contention,  and  therefore  does  not  affect 
the  ease  on  either  side ;  and  that  the  pos- 
session of  a  considerable  portion  of  the 
lands,  at  least,  in  controversy  was,  under 
the  defendant's  authority  and  with  his  per- 

and  the  defendAot  that  the  reent  ebould  be  kept 
m  good  order  and  conditioii  at  the  expense  of  the 
defesdant,  though  no  reference  was  made  to  them 
ia  the  said  irritten  agreement.** 

Par.  18.  "  On  the  26th  of  December  1869,  the 
pbuoiiff  called  on  the  defendant,  and  after  refer- 
ring to  the  former  meeting,  when  the  rent  had 
boeii  increaved  as  aforesaid,  asked  ^e  defendant 
tri  arrange  about  the  freeholds  and  lifeholds 
whk^  were  ineladed  in  the  plainttfi's  holding,  and 
eallt^  the  defeiidant*s  attention  to  the  omimioo  aa 
to  the  reeoi^  and  the  defendant  then  agreed,  in 
consideration  of  the  plaintiff*s  keepng  the  reens 
in  order,  that  the  plaintiff  should  have  a  lease  of 
the  pieces  of  freehold  land  in  Bishton,  which  he 
held  at  sensvate  rents  as  aforesaid  and  whidi  were 
But  indoded  in  the  said  list,  at  the  same  rent  per 
acre  as  the  average  rent  per  acre  agreed  to  be  paid 
lar  the  lands,  for  wfaksh  the  rent  of  810/.  19t.  9d. 
had  been  agreed  to  be  paid,  and  also  that  the  said 
Kiw  Sbriw,  32.— Chamo. 


mission,  takefn  hy  the  plaintiff  on  the  26th 
of  December  1860,  or  later  in  that  month, 
and  was  so  taken  in  part  performance  of  the 
agreement  or  agreements  which  had,  before 
that  26th  of  December  been  made  between 
them.  This,  however,  in  my  opinion,  does 
not  materially  assist  the  plaintiff's  case.  It 
is  certainly  not  impossible  that  a  plaintiff 
in  this  Court  should  be  entitled  to  obtain 
specific  performance  of  an  agreement  re- 
lating  to  land,  partly  in  writing  and  partly 
by  parol ;  but  for  such  a  purpose  the  case, 
I  apprehend,  must  be  clear ;  and  the  evi- 
dence here  does  not  satisfy  me  that  th«re 
was  any  parol  agreement  between  the  pre- 
sent parties  as  to  which,  whether  taken  or 
not  taken  in  combination  with  both  or 
either  of  the  written  contracts,  the  plaintiff 
acquired  a  better  tiUe  in  equity  against  the 
defendant  than  as  to  the  two  written  con- 
tracts alone.  For  some  time,  however,  I 
doubted  whether,  by  the  course  of  conduct 
which  the  defendant  and  his  solicitor  pur- 
sued after  the  year  1859,  and  especially  by 
the  copious  correspondence  that  occupied 
so  great  a  portion,  of  the  time  from  the 
beginning  of  the  year  1860  to  the  com- 
mencement of  the  present  suit,  and  by  the 
much  altered  draft  of  the  deed  proposed  to 
be  executed  by  one  or  both  of  the  parties, 
and  the  receipt  of  the  19th  of  December 
1860,  a  title  to  some  decree  for  specific  per- 
formance had  not  been  gained  by  the  plain- 
tiff. But,  upon  consideration,  I  have  become 
convinced  that  it  would  be  contrary  to  the 
principles  and  rules  which  guide  this  juris- 
diction upon  questions  of  specific  perform- 
ance, to  afford  that  relief  in  the  present 

leaseholds  for  lives  should  be  assigned  to  the  plain- 
tiff, and  the  freeholds  should  be  demised  to  him 
for  the  same  three  lives  and  the  life  of  the  longest 
liver,  and  that  after  the  said  term  of  twenty-one 
jears  bad  expired  the  rent  riionld  be  apportioned 
so  that  the  annual  rent  thenceforth  to  be  paid  fur 
^e  iifeholds  and  freeholds  should  be  the  same 
rent  )ier  acre  as  the  average  rent  per  acre  agreed 
to  be  paid  for  the  said  land,  for  which  the  rent  of 
ShU.  \9s.  M,  was  agreed  to  be  paid  by  the  pUin- 
tiff  as  aforesaid,  so  that  the  same  average  rent  per 
acre  should  be  paid  untU  the  last  life  dropped. 
The  plaintiff  dedred  to  have  a  memorandum  in 
writing  to  shew  that  he  was  to  have  the  Iifeholds 
and  freeholds  upon  the  same  terms,  and  to  this  the 
defendant  assented,  and  thereupon  signed  a  memo- 
randum in  the  words  and  figures  following  (that  is 
to  say)  :—•  26th  December  185ft.— This  is  to  cer- 
tify that  the  lifehold  properi^  in  ditfWent  parishes, 
and  the  freehold  property  in  the  parish^ef  Bishton, 
8M  ''    ' 
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instance.  I  think  that  the  agreements  which 
are  sought  to  be  enforced  are,  together,  a 
complicated  convention,  not  without  some 
difficulty  to  be  understood,  nor  protecting 
the  interests  of  the  landlord  and  vendor,  as 
in  point  of  prudence  they  ought  to  have 
been  protected  I  am  satisfi^  that  Sir 
Charles  Salusbury  (who  is  sued,  not  suing) 
understood  the  subject  clearly  or  sufficiently, 
either  in  June  1859  or  in  the  following 
December ;  but  I  am  satisfied  that  he  was 
on  each  occasion  without  proper,  or  any, 
advice  concerning  it ;  and  that  notwilii- 
standing  the  differences  between  his  station 
and  education  and  those  of  the  plaintiff  (or 
possibly,  to  some  extent,  by  reason  of  those 
differences)  they  were  not  on  equal  terms  in 
the  affair.  I  think  the  plaintiff  had  the 
advantage;  that  he  was  the  readier  man 
and  the  better  informed  for  the  purpose  in 
hand.  Cross-examined  at  some  length  in 
open  court,  at  the  Rolls,  he  seems  to  have 
shewn  himself  there  a  man  of  intelligence 
and  acuteness.  The  defendant,  an  elderly 
clei^gyman,  as  I  have  said,  expresses  him- 
self in  the  concluding  part  of  Uie  1st  para- 
graph of  his  answer  in  the  cause  thus  :  ^*  I 
was  in  June  1859  unable,  and  I  am  now 
unable  to  state,  as  to  my  information, 
belief  or  otherwise,  what  were  the  names 
of  all  my  several  tenants  and  their  respec- 
tive holdings ;  and  by  reason  of  such  my 
inability  the  plaintiff  himself  made  out,  or 
caused  to  be  made  out,  the  last-mentioned 
list,  and  such  list  was  in  fact  made  and 
prepared  as  in  the  said  bill  is  alleged. 
In  answering  this  and  the  other  interro- 


gatories in  the  plaintiff's  bill,  I  beg  to  say 
that  my  memory  is  so  defective  that  I  am 
unable  to  recollect  for  any  period  any  cir- 
cumstances relating  to  the  nature  and  extent 
of  my  property  or  otherwise,  and  that  the 
plaintiff  has  been  to  the  best  of  my  b^ef 
always  well  aware  of  my  defective  memory 
and  such  my  inability  as  aforesaid."  The 
31st  paragraph  of  the  answer  is  thus:  *'So 
£u:  as  I  am  able  to  state  as  to  my  knowledge, 
remembrance,  information  and  belief^  Uie 
only  agreement  between  me  and  the  {^ain- 
tiff  with  respect  to  the  lands  in  the  said 
bill  mentioned,  or  any  of  them,  is  the  said 
agreement  dated  the  23rd  of  June  1859,  and 
I  submit  the  same  to  the  judgment  of  this 
honourable  Court  as  to  the  purport  or  effect 
thereof,  and  save  as  aforesaid  I  am  unable 
as  to  my  belief  or  otherwise  to  state  what 
agreement  ever  existed  or  was  made  between 
the  plaintiff  and  me;  and  I  submit  that  the 
.  plaintiff  is  bound  to  prove  if  he  can,  that 
any  such  agreement  as  is  in  the  34th  para- 
graph of  the  said  bill  set  forth  and  c^ed 
file  final  agreement  was  ever  made  between 
us,  and  to  the  best  of  my  belief  no  such 
agreement  was  ever  made  between  us." 
With  regard  however  to  the  strength  and 
condition  of  the  defendant's  memory,  there 
is  a  considerable  conffict  of  evidence,  various 
witnesses  deposing  on  thesubject,  but  among 
them  is  one  on  whom  particularly  (without 
intending  the  least  degree  of  disr^pect  or 
disparagement  towards  any  other  person)  I 
place  reliance, — ^toborrowan  expression  from 
Lord  Stowell,  "I  adhere  to  him  as  a  wit- 
ness,"— I  mean  Sir  Thomas  Phillips,  whose 


belonging  to  me,  is  to  be  held  by  WilliAm  Price 
aX  the  same  rent  per  acre  per  year,  in  proportbn 
of  Uie  present  renUd  of  the  whole,  alter  the  term 
of  years*  lease  is  expired,  ontil  the  longest  liver 
that  is  in  the  life  lease  is  expired,'  as  by  the  same 
memorandom  when  produced  will  appear.  The 
rent  at  which  the  said  two  pieces  of  freehold  land 
in  Bishton  would  be  held  by  the  plaintiff  under 
the  said  agreement  calculated  as  aforesaid  is  17/. 
or  thereabouts.*' 

Par.  84.  "The  final  agreement  made  between 
the  plaintiff  and  the  defendant,  as  hernnbefore 
appears,  is  to  the  effect  that  the  defjandant  should 
assign  to  the  plaintiff  all  the  defendant's  estate  and 
interest  in  the  said  lands  and  hereditaments  now 
holden  by  the  defendant  of  the  Bishop  of  Llandaff 
for  lives  and  for  years,  and  also  to  grant  to  the 
plaintiff  a  lease  of  the  said  freehold  luids  in  Bish- 
ton, belonging  to  the  Mandaut  in  fee  for  the  lives 
of  the  said  Edwwd  Banks,  Caroline  Alston  and 
Mary  PhiDipa,  mmi  tke  longest  liver  of  them.   The 


rent  fnr  the  whole  property  taken  by  the  plainttlT 
to  be  810/.  19«.  9d.  per  annum,  and  an  added  sum 
of  17/.  or  thereabouts,  for  the  said  freehold  land 
in  Bishton,  which  were  to  be  taken  at  an  average 
rent  as  aforesaid,  free  from  all  deductions  except 
in  respect  of  property-tax,  during  the  said  residue 
of  the  term  of  twenty-one  years,  and  an  appor- 
tioned part  of  such  rent  to  be  paid  for  the  said 
lifehold  and  freehold  lands  after  the  expiratioii  of 
the  said  term  of  twenty-ooe  years,  such  appor- 
tioned rent  being  calculated  at  the  same  average 
rent  per  acre  as  the  plaintiff  is  to  pay  for  the 
whole  of  the  said  lands  during  the  reudue  of  the 
term  of  twenty-one  vears  as  aforesaid.  The 
defendant,  or  rather  Messrs.  Prothero  k  Fox« 
appears  to  dispute  the  £M$ts  of  some  parts  of 
the  defendant's  freehold  lands  being  included 
in  the  said  lease,  and  if  it  shall  appear  that  the 
defendant  has  any  freehold  lands  not  so  inrleda^ 
therein,  the  piaiiiniff,  ef  eewie^  ^oea  not  claim 
them.** 
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affidayit  is  thus:  "I  Sir  Thomas  Phillips, 
of  the  Inner  Temple,  London,  Knight,  ^ur- 
rister-at-law,  make  oath  and  say,  as  follows, 
I  have  been  for  many  years  past  on  terms 
of  firiendly  intimacy  with  the  defendant, 
and  on  the  4th  of  January  1860, 1  went  on 
a  pressing  invitation  from  the  defendant's 
sist^,  Mrs.  Elizabeth  Salusbury,  who  has 
since  died,  to  defendant's  residence  at  Llan- 
weme,  and  remained  there  till  the  afternoon 
of  the  following  day,  and  I  was  then  informed 
by  the  defendant's  said  sister  that  her 
brother  the  defendant  had  made  an  arrange- 
ment with  the  plaintiff  for  letting  to  him 
lands  held  by  the  defendant  from  the  Bishop 
of  liUndaff,  and  either  Sir  Charies  or  his 
sister,  and  as  I  believe  the  latter,  handed  to 
me  the  paper  writing  produced  and  shewn 
to  me  at  the  time  of  swearing  this  my  affi- 
davit marked  with  the  letter  <H,'  (3)  and 
that  document  I  on  the  5th  of  January  1 860, 
delivered  to  the  defendant's  solicitors  Messrs. 
Prothero  &  Fox,  at  Newport  That  although 
I  do  not  remember  to  have  received  from 
the  defendant  or  his  sister,  the  papers  or 
writings  mentioned  in  the  affidavit  of  Charles 
Burton  Fox,  sworn  in  this  cause  on  the  1st 
of  November  1862,  except  the  said  paper 
writing  marked  'H,'  I  did  receive  frt)m  one 
or  other  of  them  on  the  occasion  of  the  said 
meeting  at  Llanweme,  all  documents  which 
were  delivered  by  me  to  Messrs.  Prothero  & 
Fox  on  the  said  5th  of  January.  The  defen- 
dant's said  sister  was  very  mudi  dissatisfied 
that  sach  an  arrangement  should  have  been 
made  with  her  brother,  and  expressed  her 
desire  that  I  should  see  the  plaintiff  on 
the  mibject,  and  accordingly  on  the  morn- 
ing of  the  5th  of  January  1860,  the 
plaintiff  at  the  request  of  the  defen- 
dant's said  sister,  who  I  understood  had 
made  an  appointment  for  the  plaintiff's  at- 
tendance, came  to  Llanweme,  when  a  meet- 
ing took  place  between  the  plaintiff,  the 
defendant,  his  said  sister  and  myself  on 
the  subject  of  the  arrangement  entered 
into  by  die  said  defendant  with  the  plaintiff 
for  the  letting  to  him  the  said  lands.  The 
plaintiff  then  produced  a  paper,  which  pur- 
ported to  be  an  original  agreement  between 
the  defendant  and  himself^  which  I  then 
perused,  and  which  I  believe  to  have  been 
to  the  same  effect  or  purport  as  the  agree- 

(8)  lliii  paper  wm  a  copy  of  the  agreement  of 
the  28rd  of  June  1859. 


ment  set  out  in  the  5th  paragraph  of  the 
bill  (4).  The  defendant's  said  sister  expressed 
to  the  plaintiff  her  surprise  that  he  should 
have  induced  the  defendant  to  enter  into 
such  an  agreement,  knowing,  as  he  did, 
how  unfitt^  her  brother  was  for  any  busi- 
ness of  importance  by  reason  of  his  loss  of 
memory,  and  her  hope  and  expectation  that 
the  plaintiff  would  at  once  agree  to  cancel 
the  agreement  and  receive  back  the  money 
he  had  paid  her  brother,  a  proposal  which 
was  not  assented  to  by  the  plaintiff  Having 
from  my  perusal  of  the  agreement  formed 
an  opinion  that  the  lands  included  in  it 
were  limited  to  those  held  by  the  defen- 
dant for  a  term  or  terms  of  years,  I  inti- 
mated to  the  plaintiff  my  beUef  that  the 
agreement  would  not  prove  so  much  in  his 
fiftvour  as  he  supposed,  and  that  as  he  de- 
clined to  relinquish  it,  the  matter  would 
be  pkced  in  the  hands  of  the  defendant's 
solicitors,  and  I  did  not  think  he,  the 
plaintiff,  would  succeed  in  his  object  At 
the  interview  referred  to  in  the  preceding 
paragraph  of  this  my  affidavit,  which  was 
not  of  a  hurried  character,  no  mention  was 
made  of  any  other  agreement  or  memoran- 
dum between  the  plaintiff  and  the  defendant 
explaining,  or  extending,  or  qualifying,  or 
in  any  way  affecting  the  agreement  of  the 
23rd  of  June  1859.  The  plaintiff  never 
referred  to  any  such  memorandum  as  that 
of  the  26th  of  December  1859,  mentioned 
and  set  out  in  the  1 3th  paragraph  of  his  bill 
of  complaint ;  but  he  produced  the  agree- 
ment of  the  23rd  of  June  1859  alone  as 
the  document  under  which  he,  the  plaintiff, 
claimed  a  lease  of  the  lands  held  by  the 
defendant  under  the  See  of  Llandaff.  I  did 
not  know,  and  had  no  reason  to  believe  that 
any  such  document  existed;  and  if  the 
existence  of  such  a  document  had  been 
known  to  or  remembered  by  the  defendant 
or  his  sister,  I  believe  it  would  have  been 
mentioned  to  me,  At  the  said  interview- 
nothing  was  said  of  any  arrangement  be-, 
tween  the  plaintiff  and  the  defendant  that 
the  reens  or  large  ditches  should  be  kept 
in  good  order  or  condition  at  the  expense, 
of  ^e  defendant,  or  that  subsequently  to 
the  said  agreement  of  the  23rd  of  June 
1859  it  was  agreed  by  the  defendant  to 
grant  to  the  plaintiff  a  lease  of  any  fr*ee- 

(4)  This  paragraph  sets  out  the  a^p^ement  of  th^ 
28rd  of  Jane  1859, 
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hold  lands  of  him  the  defendant,  or  that 
the  leaseholds  for  lives  held  by  the  defen* 
dant  under  the  Bishop  of  Llandaif  should 
be  assigned  to  the  plaintiff.  The  memory 
of  the  defendant  had  been  so  much  impaired 
by  age  and  infirmity  at  the  period  of  out 
meeting  that  no  certain  reliance  could,  in 
my  judgment,  be  placed  on  it,  especially 
on  matters  of  recent  occurrence,  and  the 
explanations  and  information  I  receired 
were  for  the  most  part  given  to  me  by  the 
defendant's  said  sister.''  My  opinion  is  that 
the  plaintiff's  case  in  equity,  as  it  stood  at 
the  end  of  January  1860,  was  too  weak  to 
to  be  effectually  aided  even  by  all  that  took 
place  subsequently.  The  bill,  having  been 
dismissed,  should,  in  my  judgment,  so  re- 
main; but  the  correspondence  appears  to 
me  of  itself  enough  to  preclude  any  claim 
for  costs. 

Lord  Justice  Turner. — My  learned 
Brother's  opinion  agreeing  with  Uiat  of  the 
Master  of  the  Rolls,  it  would  be  a  mere 
waste  of  time  for  me  to  travel  through  the 
complicated  details  of  this  case.  I  regret 
to  say,  however,  that  I  have  found  m^^elf 
unable  to  agree  in  the  conclusion  at  which 
my  leamisd  Brother  and  the  Master  of  the 
RoUs  have  arrived.  I  think  that  the  com- 
petency of  the  defendant  is  not  put  in  issue 
by  the  answer,  and  I  think  that  the  i^ain- 
tiff  has  alleged  and  proved  an  agreement 
part  performed  and  of  which  this  Court 
ought  to  decree  the  specific  pedbrmance.  I 
am  not  satisfied  that,  looking  at  the  whole 
case,  there  is  not  alleged  and  proved  a  per- 
fect agreement  by  parol,  independently  of 
the  written  agreement;  but  supposing  it 
to  be  otherwise,  the  fa/ci  of  the  agreement 
being  partly  by  parol  and  partly  in  writing 
does  not,  I  think,  constitute  any  sufficient 
groimd  against  specific  performance  being 
decreed,  for  I  do  not  think  that  the  pre- 
vailing rule  against  decreeing  specific  per- 
formance of  a  written  agreement  with  a 
parol  variation,  applies  to  cases  in  which 
there  has  been  part  pedbrmance  of  the 
written  agreement  as  varied  by  parol.  The 
principle  which  governs  the  cases  where 
there  has  been  no  part  performance  is,  as  I 
apprehend,  this,  that  where  an  agreement  has 
been  reduced  into  writing  the  law  presumes, 
in  the  absence  of  any  proof  of  fraud,  that 
the  written  instrument  contains  the  whole 
agreement,  and  will  not  therefore  permit  it 


to  be  added  to  or  altered  by  parol  evidence; 
but  where  there  has  been  part  pecformauce 
of  the  written  agreonent  as  varied  and 
the  non- performance  of  the  agreement  aa 
80  varied,  would,  in  the  eye  of  this  Court, 
amount  to  a  fraud,  evidence  most  be  re- 
ceived to  shew  what  the  agreement  as  varied 
really  was;  and  this  must  depend  both  upon 
what  was  agreed  upon  in  writing  and  what 
was  verbally  agreed  upon.  Whether,  how- 
ever, this  be  or  not  the  true  ground  on 
which  parol  evidence  to  add  to  or  alter  a 
written  agreement  is  rejected  where  there 
has  not  been,  and  received  and  acted  upon 
where  there  has  been,  part  performance,  I 
think  the  authorities  shew  that  in  cases  of 
agreements  part  performed  parol  evidence 
is  admissible  to  add  to  or  alter  a  written 
agreement;  and  that  a  decree  for  the  spe- 
cie performance  of  the  agreement  as  varied 
may  well  be  founded  on  sudi  evidence. 
Such  being  my  view  of  this  case,  I  should, 
but  for  the  concurring  opinions  of  my 
learned  Brother  and  the  Master  of  the  Rolls, 
have  thought  that  this  decree  conld  not  be 
maintained,  and  that  there  ought  to  have 
been  a  decree  declaring  the  plaintiff  enti- 
tled to  an  assignment  of  the  leaseholds  for 
lives  and  years,  which  were  in  the  occup*- 
tion  of  the  tenants  mentioned  in  the  second 
list  and  were  included  in  the  tenancies 
referred  to  in  that  list,  and  to  a  demise  for 
the  lives  mentioned  in  the  Bishop's  lease  of 
the  freeholds  which  were  in  the  occupation 
of  the  same  tenants  and  included  in  the 
same  tenancies;  and  also  of  the  two  closes 
at  the  rent  of  810/.  19«.  9d,  with  the 
addition  of  the  acreage  rent  for  the  two 
closes,  with  proper  covenants  cm  the  part 
of  the  plaintiff  for  keeping  the  '^  reens"  in 
order,  the  entire  rent  to  be  apportioned  as 
agreed  upon  at  th6  expiration  of  the  leases 
for  years;  with  a  reference  to  chambers  to 
ascertain  the  acreage  rent  of  the  two  doses, 
and  to  settle  the  assignments  and  lease. 
My  learned  Brother  agreeing  with  the  Master 
of  the  Rolls,  the  appeal  must,  of  course,  be 
dismissed. 

On  the  application  of  Mr.  Jessel,  the 
deposit  was  oidered  to  be  paid  back  to  the 
appellant 
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Jan.  24,  27. 


Re  THE  WABWICK  AND 
W0RCE8TEE  RAILWAY 

COMPANY,    ex    parte 


SIB    JOHN 
VOIB. 


DB   BEAU- 


Winding-up  Order — Notice  of  Balance 
Order  for  a  CaU—W  &  12  Viet,  c.  45. 
«.  66,  95,  108.— 12  d:UViet,  c.  108.  s.  36. 

A  winding-up  order  having  been  made 
in  1849  under  the  Wvnding^pAet  of  1848, 
in  1862,  an  order  for  a  call  was  made  in 
the  usual  manner,  and  a  circular  notice  of 
tuch  order  was  sent  by  post,  prepaid,  to  one 
of  the  contributories,  and  the  circular  notice 
$0  tent  was  not  returned.  At  the  expiration 
of  three  weeks  a  balance  or  four^douy  order 
was  made,  and  as  it  was  found  impossible 
to  effect  personal  service,  an  order  for  substi- 
tuted service  was  obtained,  which  immediately 
reached  the  party,  and  he  took  out  a  sum- 
mons  to  discharge  the  balance  order  and  the 
order  far  substituted  service: — Held,  that 
both  orders  were  regular^  and  that  the  sum- 
mons must  be  dismissed,  unth  costs. 

This  case  came  on  upon  a  summons, 
adjourned  from  His  Honour^s  chambers, 
taken  out  for  the  purpose  of  discharging  a 
baknce  or  four-day  order,  made  upon  the 
23rd  of  April  1862,  ordering  Sir  John  De 
Beauvoir,  whose  name  had  been  placed  upon 
tiie  list  of  conUibutories  in  the  winding  up 
of  the  Warwick  and  Worcester  Hallway 
Company,  under  an  order  made  in  1849, 
to  pay  a  sum  of  57 SL  as  his  proportion  of 
a  call  of  1/.  per  share ;  and  also  to  dis- 
charge an  Older  for  substituted  service 
upon  him  of  such  four-day  order,  made  on 
the  26th  of  May  following. 

The  summons  also  asked  that  the  official 
manager  might  pay  the  costs. 

This  company  having  been  ordered  to  be 
wound  up,  Uie  usual  proceedings  were  taken 
in  the  chambers  of  Master  Richards  for  that 
purpose,  and  the  list  of  contributohes  was 
settled ;  and  Sir  John  De  Beauvoir  appear- 
ing as  a  director  and  a  holder  of  a  specified 
number  of  shares,  his  name  was  inserted  in 
sndi  list 

In  the  course  of  time  the  winding  up  of 
this  company  became,  with  other  matters, 
transferred  to  His  Honour's  chambers,  and 
in   the  b^^inning    of    1862    the  official 


manager  made  a  call  of  1/.  per  share  upcm 
all  those  whose  names  appeared  on  the  list, 
and  amongst  the  rest  upon  Sir  John  De 
Beauvoir.  This  was  in  the  usual  form  of 
the  order  for  a  call,  with  the  iq)pended 
document  relating  to  process  in  case  of 
default  The  ortSnaiy  circular  notice  was 
then  s^it  by  post,  prepaid,  under  the 
provisions  of  ttie  Winding-up  Acts,  to 
all  the  contributories,  including  Sir  John 
De  Beauvoir,  but  whether  he  ever  re- 
ceived that  circular  did  not  appear,  except 
that  there  was  evidence  that  it  was  never 
returned.  This  was  on  the  1st  of  April 
1862,  and  the  three  weeks  prescribed  by 
the  act  of  parliament  having  expired,  tli^ 
first  order  now  sought  to  be  discharged  was 
made,  on  the  23rd  of  April,  which  order 
(known  as  the  balance  or  fom^day  order) 
required  Sir  John  De  Beauvoir,  as  one  of 
the  contributories,  within  four  days  from 
the  date  thereof,  to  pay  578/.  as  his  propor- 
tion of  the  call  of  1/.  per  share  as  above. 
Sir  John  De  Beauvoir  took  no  steps  to 
comply  with  that  order,  and  therefore  the 
next  step  was  to  issue  process  against  him, 
for  whidi  purpose  it  was  necessaiy  to  effect 
personal  service  upon  him.  Acoordin^y,  it 
having  been  ascertained  that  he  had  no  resi- 
dence in  London,  but  had  lodgings  only,  the 
clerk  charged  with  the  service  proceeded  to 
such  lodgings,  when  the  door  was  opened 
by  a  female,  who,  in  answer  to  the  inquiry 
whether  Sir  John  De  Beauvoir  was  at  home, 
replied  that  he  was  not  in  London,  but 
was  either  at  Brighton  or  Hastings,  she 
did  not  know  which,  she  did  not  know  his 
address,  but  believed  it  might  be  obtained 
at  the  Oriental  Club,  of  which  he  was  a 
member.  The  clerk  then  proceeded  to  the 
Oriental  Club,  Hanover  Square,  and  made 
inquiries  of  the  porter,  who  stated  that  he 
was  unable  to  give  any  information  as  to 
where  Sir  John  De  Beauvoir  was;  he  some- 
times came  there,  but  his  coming  was  very 
uncertain ;  he  might  be  there  the  next  day, 
he  might  not  be  there  for  a  month;  he 
could  not  telL  The  clerk  then  proceeded 
to  the  office  of  his  solicitors,  Messrs.  Bevan 
4k  Whitting,  and  asked  whether  they  would 
accept  service  of  the  order  on  his  behalf, 
but  they  refused  to  do  so ;  and  therefore, 
on  the  26th  of  May  1862,  an  application 
was  made  for  substituted  service  of  the 
order,  and  it  being  shewn  as  above  that  it 
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was  impossible  to  effect  personal  service, 
the  order  for  substituted  service  was  made, 
to  be  left  at  the  Oriental  Club;  and  it 
appeared  that  he  came  there  on  the  very 
next  day,  and  at  once  instructed  his  solici- 
tors, Messrs.  Bevan  &  Whitting,  to  apply 
in  the  winding  up  on  his  behalf  that  all 
proceedings  under  the  order  of  the  23rd  of 
April  might  be  stayed,  with  liberty  to  make 
such  motion  as  he  might  be  advised,  upon 
an  undertaking  to  be  answerable  ifbr  all 
damages  between  that  time  and  the  first 
seal  day  after  Trinity  Term  then  next 
Almost  simultaneously  with  these  proceed- 
ings this  summons  was  taken  out,  and  as  it 
involved  questions  of  some  nicety  was  ad- 
journed into  court,  and  now  came  on  to  be 
argued. 

Mr,  Baily  and  Mr,  T,  H,  Terrell  ap- 
peared in  support  of  the  summons,  and 
argued,  first,  Uiat  instead  of  the  notice  of  the 
order  for  a  call  being  sent  by  post  it  should 
have  been  served  personally,  whereas  here 
there  was  nothing  even  to  ^ew  that  it  had 
ever  reached  Sir  John  De  Beauvoir's  hands. 
Supposing  he  knew  of  the  winding-up  order, 
that  was  fourteen  years  ago,  and  after  such 
a  lapse  of  time,  when  he  must  have  ceased 
to  remember  anything  about  the  matter,  the 
least  that  could  have  been  done  was  to  send 
him  formal  notice  of  any  step  that  was 
taken,  more  particularly  when  a  claim  was 
made  of  so  large  a  sum.  It  was  impossible 
to  suppose  that  on  so  serious  an  occasion 
it  could  have  been  intended  by  the  legisla- 
ture that  an  ordinary  conmiunication  by 
post  (there  being  nothing  to  shew  that  it 
had  even  arrived)  could  subject  a  man  to 
process  for  disobedience,  and  in  a  matter 
moreover  in  which  he  might  well  have  as- 
sumed that  nothing  had  ever  been  done,  so 
long  a  time  having  elapsed.  Secondly,  there 
was  a  compulsory  four-day  order  that  re- 
quired immediate  attention,  and  of  this 
there  was  no  previous  notice  whatever. 
Thirdly,  the  95th  section  of  the  11  <fe  12 
Vict  c.  45.  put  these  proceedings  on  the 
same  footing  as  a  suit  in  equity;  but  the 
proceedings  which  had  been  taken  in  this 
case  differed  completely  firom  the  pro- 
ceedings in  a  suit;  and,  therefore,  the 
requisitions  of  the  act  of  parliament  had 
not  been  complied  with,  and,  at  all 
events,  the  order  of  the  23rd  of  April  was 
irregular,  no  notice  having  been  given  of  it, 


and  that  being  so  everything  founded  upon 
it  was  irregular  also ;  and  it  was  unneces- 
sary to  consider  the  question  of  the  order 
for  substituted  service,  for  it  shared  the 
fate  of  the  order  in  pursuance  of  which  it 
was  obtained,  which,  being  irr^^ular,  both 
must  be  discharged. 

Mr,  Olasse  and  Mr,  Roxburgh  appeared 
for  the  official  manager,  and  opposed  the 
summons,  contending  that  the  act  of  par- 
liament had  been  complied  with  in  every 
respect;  according  to  the  usual  practice, 
notice  had  been  sent  by  post,  which  was 
perfectly  good  service,  and  as  it  had  never 
been  returned,  it  must  be  assumed  that  it 
had  reached  the  party  for  whom  it  was  in- 
tended; but  it  was  not  necessary  to  shew 
that,  because  it  was  the  proper  mode  in 
which  notice  should  be  given.  This  having 
been  done,  no  further  notice  was  required, 
and  the  order  of  the  23rd  of  Apnl  was 
merely  carrying  out  the  previous  order  for 
a  call  made  long  before.  Sir  John  De  Beau- 
voir  knew  perfectly  well  that  the  company 
was  being  wound  up,  that  he  was  a  director, 
how  many  shares  he  held,  and  that  he  was 
liable,  if  he  did  not  actually  know  that  he 
was  put  upon  the  list,  which  there  was  little 
doubt  he  did  know,  and  he  did  not  dispute 
that  the  amount  claimed  was  the  proper 
amount.  Under  these  drcumstances,  the 
summons  ought  to  be  dismissed.  As  to  the 
costs,  of  course  the  official  manager  was  in 
no  case  liable  where  he  had  acted  regolarly ; 
but  in  this  case,  the  estate  certainly  ought 
not  to  bear  them,  but  they  must  fall  on  the 
party  raising  the  objection. 

Mr,  T.  H,  Terrell  was  heard  in  reply. 

Authorities  referred  to : 
11  d:\2V%ct,e,  45.  m,  66,  67,  83,  87, 

88,  95.  and  108. 
Needkam  v.  Needkam,  1  Hare,  633. 

RiNDBBSLBT,  V.C. — This  matter  comes 
on  upon  an  adjourned  summons,  the  ques^ 
tion  being  whether  two  orders,  made  respec- 
tively the  23rd  of  April  and  the  26th  of 
May  1862,  are  irregular,  and  ou^t  there- 
fore to  be  discharged.  The  question  is  a 
purely  dry  and  technical  one,  and  I  shall 
entirely  abstain  from  expressing  any  opin- 
ion on  the  merits  of  the  case.  My  opinion 
is  that  both  the  orders  in  question  are 
quite  regular;  but  supposing  that  they  are 
80  in  every  particular,  still,  if  by  reason  of 
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any  miscarriage  or  accidental  drcumstances 
the  party,  in  this  case  Sir  John  De  Beauvoir, 
has  been  taken  by  surprise,  or  iigured  or 
damaged  in  any  way,  the  Court  will  willingly 
entertain  any  application  made  on  such  a 
ground,  assuming  that  the  contention  be  a 
bond  fide  one.  In  this  case  the  terms  of  the 
act  of  parliament  appear  to  have  been  com- 
plied with  from  beginning  to  end.  So  far 
as  the  winding-up  order  is  concerned,  as  I 
understand  it,  it  is  not  even  suggested  that 
Sir  John  De  Beauvoir  was  ignorant  of  it;  it 
is  certain  that  he  was  a  director  of  the  com- 
pany, and  as  such  was  put  upon  the  list  of 
oontributories  in  the  winding  up,  for  some, 
it  does  not  matter  what  numb^  of  shares, 
and  one  thing  at  least  is  dear,  that  the 
official  manager  had  no  other  ground  to 
proceed  upon,  except  the  books,  which  he 
referred  to  for  information  as  to  who  were 
shareholders;  and,  as  is  usual,  opposite  the 
names  were  the  places  of  residence,  and  no 
doubt  in  this  instance,  opposite  the  name  of 
Sir  John  De  Beauvoir,  with  the  number  of 
shares,  was  a  certain  address.  A  call  being 
made,  according  to  the  reqidsitions  of  the 
act  of  parliament,  it  was  necessaiy  to  insert  an 
advertisement  in  the  newspapers,  and  to  send 
a  notice  by  post,  prepaid,  to  each  contribu- 
tory, and  this  was  done ;  and  it  appears  to  me 
to  have  been  as  good  service  as  if  such  notice 
had  actually  been  taken  to  the  house  of  the 
contributory  and  put  into  his  hands.  Ac- 
cording to  the  usual  course,  when  an  order 
for  a  call  is  made  in  the  winding  up,  a 
document  is  affixed  to  or  accompanies  it, 
called  an  appendix,  which  leaves  the  sum 
in  blank,  but  that  document  is  not,  in  fact, 
a  part  of  the  order,  but  nothing  more  than 
a  formal  notice  by  the  official  manager  that 
the  party  upon  whom  the  order  is  made 
for  tlie  call  is  liable  to  process  in  case  he 
makes  default  in  paying  the  calL  Sir  John 
De  Beauvoir  must,  therefore,  be  taken  to 
have  been  informed  of  the  caU  having  been 
made,  having  the  previous  knowledge,  as 
th^%  is  no  doubt  he  had,  of  how  many 
shares  he  was  the  holder  of  in  the  company; 
and  upon  the  receipt  of  the  notice,  it  was 
his  business,  either  by  himself  or  some  one 
on  his  behalf  to  go  to  the  office  of  the 
company,  and  make  himself  acquainted 
with  every  particular,  and  if  he  did  not  do 
that,  he  must  abide  by  the  consequences. 
The  matter  then  stands  thus :  the  notice  was 


first  served,  no  precise  day  or  sum  being 
named;  and  there  being  no  cause  shewn  on 
the  part  of  Sir  John  De  Beauvoir  why  he 
should  not  pay,  the  main  question  that 
arises  is,  whether  the  act  of  parliament 
requires  that  before  an  order  is  made  order- 
ing him  to  pay  a  precise  and  fixed  sum  on 
a  precise  and  fixed  day,  it  is  necessary  to 
give  him  notice  of  that  order?  Nothing 
of  the  kind.  The  second  order,  which  fixes 
the  sum  and  day,  is  known  as  the  balance 
order,  and  is  nothing  more  than  an  enforce- 
ment of  the  prior  order.  The  argument 
raised  on  the  construction  of  the  95th 
section  is  certainly  an  ingenious  one,  but 
simply  ingenious,  for,  whereas,  I  suppose, 
there  have  been  several  hundreds  of  wind- 
ings-up in  the  different  chambers  of  the 
Master  of  the  Bolls  and  the  Vice  Chancel- 
lors, there  has  always  been  one  universal 
practice,  namely,  that  in  order  to  render 
the  balance  order  valid,  it  is  quite  un- 
necessary that  any  previous  notice  of  it 
should  be  sent  to  the  contributory;  and 
it  appears  to  me  that  that  practice  having 
been  always,  from  the  earliest  period  of 
windings-up,  recognized,  acted  upon  and 
universal,  has  itself  put  a  construction  upon 
the  act.  The  reason  for  this  practice  is, 
that  the  contributory  has  already  had 
weeks,  nay,  even  months,  to  object  to  and 
question  the  call,  and  if  he  does  not  do  so, 
it  is  assumed  that  he  has  no  ground  to 
avoid  paying  it  Let  us  suppose,  however, 
for  a  moment  that  this  is  in  its  nature  like 
the  proceedings  in  an  ordinary  suit,  and  that 
notice  shoidd  have  been  given  in  the  suit ; 
even  if  that  were  so,  yet  by  the  66th  section 
the  order  for  payment  by  a  contributory  is 
to  be  made — "  anything  in  the  present  prac- 
tice of  the  Court  notwithstanding";  and 
therefore,  even  supposing  that  the  enforce- 
ment of  tJie  order  was  by  the  usual  process  of 
attachment,  that  would  not  affect  this  case. 
It  appears  to  me  that,  upon  the  construc- 
tion of  the  act  of  parliament,  it  is  not  neces- 
sary to  prove  that  the  circular  notice  sent 
by  post  has  reached  the  hands  of  the  party 
to  whom  it  is  addressed :  the  sending  it 
is  good  service.  The  balance  order  itself, 
however,  requires  personal  service ;  but  in- 
asmuch as,  in  the  present  instance,  personal 
service  could  not  be  effected — I  am  not  say- 
ing that  Sir  John  De  Beauvoir  was  playing 
at   hide-and-seek,    I    have    no  reason  to 
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suppose  so — ^but  aimply  that  he  was  non  at 
inventus,  and  therefore  it  became  necessarj 
to  have  an  order  for  substituted  service, 
which  order  was  obtained,  and  the  pro- 
ceedings appear  to  have  been  perfectly 
r^;ular  under  the  act ;  and  such  an  order, 
moreover,  is  never  made,  unless  the  Court 
is  satisfied  that  every  means  have  been 
ineffectually  used  to  effect  personal  service. 
In  this  case  the  Court  was  satisfied  on  this 
point,  Messrs.  Bevan  k  Whitting  refusing 
to  accept  of  anything  on  Sir  John  De  Beau^ 
voir's  behalf;  and  there  is  little  doubt 
that  they  pursued  that  line  of  conduct  in 
consequence  ei  some  communication  with 
him.  That  is  evident  by  the  very  sig- 
niiicant  fact  that  the  substituted  service 
immediately  reached  him,  shewing  that  the 
place  where  the  order  for  substituted  ser- 
vice was  served  was  the  very  best  place  to 
serve  him  at  Under  these  circumstances, 
my  opinion  is,  that  both  the  orders  sought 
to  be  discharged,  of  the  23rd  of  April  Mid 
the  26th  of  May  1862,  are  perfectly  right ; 
and  the  only  thing  I  can  do  is  to  refuse 
this  application,  with  costs. 


'1 


OUftNEY  V.  GURNEY. 


Wood,  V.C 

April  29 

May  5. 

IHegUimacy — Practice — Jurisdiction, 

In  December  1859,  M,  J,  G,  eloped  from 
her  hnsband,  J,  H,  O,  there  being  at  that  time 
two  children  of  the  marriage.  Proceedings 
for  obtaining  a  divorce  were  immediately 
commenced  by  J,  H,  G;  a  decree  nisi  was 
pronounced  on  the  l^th  of  February  1861, 
and  made  absolute  on  the  22nd  of  May  1861. 
On  the  ^th  of  May  1861,  M,  J,  G.  was 
delivered  of  a  full-grown  male  dkild.  In 
order  to  determine  the  status  of  this  child, 
J.  H.  G,  in  January  1862,  vested  2fi00L 
reduced  annuities,  in  trustees,  upon  trust  for 
"  all  and  every  the  children  then  living  of 
the  marriage  of  J,  H.  G,  and  M,  J,  (r," 
and  a  suit  was'  instituted  seeking  that  the 
rights  of  the  parties  interested  under  this 
settlement  might  be  declared,  and  the  trusts 
of  the  settlement  might  be  carried  out  under 
the  direction  of  the  Court: — Held,  that 
although  the  real  object  of  the  settlor  might 
be,  and  probably  was,  to  obtain  a  decision 


from  the  Court  that  the  child  in  questum 
was  illegitimate,  and  although  the  decision 
of  the  Court  might  affect  property  of  far 
greater  value,  those  circumstances  were  not 
sufficient  to  warrant  the  Court  in  wtthhoid- 
ing  the  exercise  of  its  ordinary  jurisdiction, 

A  suit,  such  as  that  above  mentioned,  u 
not  properly  a  fictitious  suit,  but  is  raiker 
analogous  to  the  doss  of  cases  in  which  a 
fund  is  settled  on  an  infant  with  the  view 
of  founding  an  application  to  the  Court 
respecting  the  custody  of  the  infants  person. 

Semhie—that  if  the  settlement  had  been 
made  by  a  mere  stranger  with  a  maUciout 
or  improper  motive,  the  Court  could  have 
declined  to  exe^xise  jurisdiction. 

In  1846  John  Henry  Gumey  married 
Mary  Jary  Gurney,  and  there  were  two 
children  of  the  marriage,  viz.,  John  Henry 
Gumey  the  younger  and  Richard  Hanbory 
Joseph  Gumey. 

On  the  13th  of  December  1859,  Miry 
Jary  Gkimey  eloped  from  the  house  of  her 
husband,  accompanied  by  William  Taylor, 
and,  after  remaining  for  a  few  days  in 
England,  went  to  Boulogne  with  W.  Taylor, 
and  remained  in  France  imtil  September 
1860,  when  she  returned  to  England. 

On  tiie  31st  of  December  1859  John 
H.  Gumey  instituted  a  suit  in  the  Divorce 
Court,  for  a  dissolution  of  marriage  on  the 
ground  of  the  adultery  of  M.  J.  Gumey 
with  W.  Taylor.  On  the  13th  of  Februaiy 
1861  a  decree  nisi  was  made  in  the  suit, 
and  on  the  22nd  of  May  1861,  the  decree 
was  made  absolute,  and  the  marriage  was 
declared  to  be  dissolved. 

On  the  4th  of  May  1861  M.  J.  Gumey, 
who  was  then  living  in  England  with  W. 
Taylor,  was  delivered  of  a  full-grown  nine 
months  male  child,  afterwards  called  Wil- 
liam Anselm  Gumey. 

In  January  1862  J.  H.  Gumey  trans- 
ferred the  sum  of  2,000^  ZL  per  cent 
reduced  Bank  annuities  into  the  names  of 
trustees;  and  by  an  indenture  dated  the 
30th  of  January  1862,  and  made  between 
the  said  J.  H.  Gumey  of  the  one  part  and 
the  said  trustees  of  tiie  other  part,  it  was 
declared  and  agreed  that  Uie  said  trustees 
and  the  survivor  of  them,  his  executors  and 
administrators,  should  stand  possessed  of, 
and  interested  in  the  said  trust  mon^, 
and  the  stocks,  funds  and  securities  in  or 
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upon  wliich  the  same  might  from  time  to 
time  be  invested,  and  the  interest,  divi- 
dends and  annual  proceeds  thereof  in  trust 
for  all  and  every  the  children  then  living 
of  the  said  marriage  of  the  said  J.  H.  Gur- 
ney  and  M.  J.  Gumey,  and  their  respective 
executors,  administrators  uid  assigns,  to 
be  divided  between  and  amongst  them  in 
equal  shares,  as  tenants  in  conmion.  And 
it  was  by  the  said  indenture  declared  that 
it  should  be  lawful  for  the  said  trustees 
and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  by  any 
writing  or  writings  under  their  or  his  hands 
w  hand,  to  levy  and  raise  uiy  part  or  parts 
of  the  said  share  or  shares  of  the  said 
children,  under  the  trusts  thereinbefore 
declared,  and  to  pay  and  apply  the  same  for 
his,  her  or  their  preferment,  advancement 
or  benefit  in  such  manner  as  the  said 
tarustees  or  trustee  should  think  fit ;  and  it 
was  by  the  said  indenture  declared  that 
it  should  be  incumbent  on  the  said  trustees 
or  trustee  for  the  time  being  to  pay  and 
apply  the  whole  of  the  interest,  dividends 
and  income  of  the  shares  of  or  to  which 
any  of  the  said  children  should  for  the  time 
b^ng  be  entitled  under  the  trusts  therein- 
before declared  for  and  towards  the  main- 
tenance and  education  of  such  child  or 
children  respectively;  and  that  the  said 
trustees  or  trustee  for  tiie  time  being  might, 
either  themselves  or  himself  so  apply  the 
same,  or  might  pay  the  same  to  the  guardian 
or  guardians  of  such  child,  for  the  purpose 
aforesaid,  without  seeing  to  the  application 
thereat 

On  the  1st  of  April  1862  abill  was  filed, 
by  J.  H.  Gumey  Uie  younger  and  R  H.  J. 
Gumey,  both  infants,  by  J.  H.  Gumey, 
thdr  father  and  next  friend,  against  the 
trustees  of  the  above-mentioned  settlement 
and  W.  A.  Gumey;  in  which  bill  the  plain- 
tiffs averred  that  they  were  the  only  chil- 
dren of  the  said  marriage,  and  that  they 
were  absolutely  entitled  as  such  children 
to  the  whole  of  the  said  sum  of  2,000/. 
3/L  per  cent  reduced  Bank  annuities  com- 
prised in  the  said  indenture  of  the  30th  of 
January  1862 ;  and  that  the  defendants,  the 
said  trustees,  ought  to  pay  and  apply  the 
whole  of  the  income  of  the  said  trust  funds 
for  and  towards  the  maintenance  and  educa- 
tion of  thp  said  plaintifOs,  in  compliance 
with  the  provisions  in  that  behalf  contained 
Nfiw  8BB1B8, 82^— Cbahc 


in  the  said  indenture ;  that  the  defendants, 
the  said  trustees,  however,  were  unable  by 
reason  of  the  birth  of  the  said  infant  defen- 
dant W.  A.  Gumey,  to  pay  and  apply  the 
income  of  the  said  trust  funds  or  any  part 
thereof  towards  the  maintenance  or  educa- 
tion of  the  plainti£fs  in  pursuance  of  the 
directions  contained  in  the  said  indenture, 
or  to  carry  into  execution  the  trusts  of  the 
said  indenture,  or  any  of  them,  except  under 
the  order  and  direction  of  the  Court  of 
Chancery.  The  bill  also  contained  ui  aver- 
ment that  the  defendant  W.  A.  Gurney 
was  not  a  child  of  the  said  marriage  between 
the  said  J.  H.  Gumey  and  M.  J.  Gumey, 
but  that  he  was  the  illegitimate  child  of 
the  said  M.  J.  Gumey ;  and  the  plaintiffs 
charged  that  the  trusts  of  the  said  inden- 
ture ought  to  be  carried  into  execution 
under  the  order  and  decree  of  the  Court  of 
Chancery,  and  that  it  ought  to  be  declared 
by  the  Court  that  the  plainti£fs,  as  the  only 
children  of  the  said  marriage,  were  abso- 
lutely entitled,  as  tenants  in  common,  to 
the  whole  of  the  trust  funds  comprised  in 
the  said  indenture ;  and  that  all  proper 
directions  should  be  given  and  inquiries 
made  for  canying  such  declaration  into 
effect.  The  bill  prayed  that  the  trusts  of 
the  said  indenture  of  the  30th  of  January 
1862  might  be  carried  into  execution 
under  the  order  and  direction  of  the  Court 
That  it  might  be  declared  that  the  plain- 
tifiis,  as  the  only  children  of  the  said  mar- 
riage, were  absolutely  entitled  as  tenants 
in  common  to  the  whole  of  the  trust  funds 
comprised  in  the  said  indenture.  That  the 
interest  and  income  of  the  shares  of  the 
phdntiffs  of  and  in  the  said  trust  frmds 
might  be  raised  and  applied  for  the  main- 
tenance and  education  of  the  plaintiffs, 
according  to  the  provisions  in  that  behalf 
contained  in  the  said  indenture. 

A  great  mass  of  evidence  had  been  taken 
(before  a  special  examiner  on  the  applica- 
tion of  the  defendant  W.  A.  Gumey)  tend- 
ing to  rebut  any  presumption  of  access  at 
any  time  after  the  elopement 

The  defendant  W.  A.  Gumey  put  in  no 
answer ;  but  it  appeared  from  an  affidavit 
made  by  the  solicitor  for  M.  J.  Gumey 
that  property  to  the  amount  of  more  than 
400,000/.  had  been  settled  by  the  will  of 
R.  H.  Gumey  upon  trusts  for  the  benefit 
of  the  children  of  M.  J.  Gumey. 
3N 
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The  Solicitor  Genercdy  Sir  H.  Cairns, 
Mr,  Aspland  and  Mr.  Hutton,  for  the 
plaintiffs,  contended  that  the  presumption 
of  access  did  not  arise  where  there  had 
been  a  divorce  ^  mensa  et  toro — Hvbback 
on  Succession,  412;  and  although  in  the 
present  case  the  decree  had  not  been  made 
absolute  at  the  time  of  the  birth  of  the 
child,  yet  proceedings  had  been  going  on 
in  the  Divorce  Court  from  the  3l8t  of 
December  1859.  The  decree  nisi  had  been 
made  before  the  time  of  the  birth  of  this 
child,  and  the  suit  for  a  divorce  was  suc- 
cessfully prosecuted  to  the  end.  If  there 
had  been  condonation,  the  decree  would 
not  have  been  pronounced.  Taylor  was 
living  with  Mrs.  Gumey  at  the  time  of  the 
birth  of  this  child,  and  acknowledged  it  as 
his.  These  circumstances  were  sufficient 
to  shift  the  onus  of  proof;  and  it  was  for 
the  defendant  to  shew  that  access  did  take 
place.  The  evidence  proved  conclusively 
that  no  access  did  take  place;  and  it  was 
not  now  necessary  to  ^ove  that  it  was 
impossible  that  access  could  have  taken 
pUce. 

Mwris  V.  Davies,  5  CL  &  F.  163. 

The  Banhury  Peerage  case,  1  Sim.  &  S. 
153. 

Ooodright  v.  Saul,  4  Term  Rep.  356. 

Plowes  V.  Bossey,  31  Law  J.  Rep.  (n.s.) 
Chanc  681. 
Mr,  WcUford  appeared  for  the  trustees. 
Sir  F,  KeUy,  Mr.  Serj.  BallarUine  and 
Mr.  O,  N.  CoU  (Mr.  RoU  with  them),  for  the 
defendant  W.  A.  Gumey,  submiUed  that 
the  real  object  of  the  plaintifl^  was  to  place 
on  the  file  of  the  Court  depositions  to  be 
used  at  a  future  time  in  fkr  more  impor- 
tant matters:  the  suit  being,  in  fact,  a 
contrivance  to  effect  that  indirectly  which 
could  not  be  done  directly,  namely,  to 
obtain  a  declaration  of  illegitimacy  in  a 
Court  of  equity.  Fictitious  issues  could 
not  be  tried,  except  by  the  consent  of  the 
Court — 

Hoekins  v.  Lord  Berkeley,  4  Term  Rep. 
402. 

Re  Elsam,  3  B.  &  C.  597. 
And  the  legislature  had  carefully  abstained 
from  conferring  on  any  Court  the  power 
to  declare  the  illegitimacy  of  an  individual 
On  this  point  they  referred  to  the  Legiti- 
macy Declaration  Act,  1858  ^21  &  22 
Vict  c  93).     The  plaintiffs  had  cited  no 


authority  for  adopting  this  very  peculiar 
course,  which  if  it  was  a  course  permitted 
by  the  practice  of  l^e  Court  would,  no 
doubt,  have  been  adopted  in  many  pre- 
vious instances ;  but  such  was  not  the  case. 
If  the  plaintiffs  were  to  succeed  in  their 
suit  a  very  dangerous  precedent  would  be 
introduced,  because  it  would  be  competent 
to  any  stranger  to  call  in  question  the  status 
of  any  member  of  a  &mily,  when,  perhi^ 
all  evidence  had  been  lost  or  destroyed 
It  was  obvious  that  the  plaintiffs  were  not 
in  reality  anxious  about  the  subject-matter 
of  the  present  suit ;  because  an  offer  had 
been  made  to  settle  a  precisely  similar  sum 
upon  the  sune  trusts,  by  which  the  plain- 
tiff's' interests  would  have  been  protected, 
and  the  suit,  so  far  as  it  was  not  ficdtious, 
would  have  been  rendered  unnecessary ;  but 
such  offer  had  been  rejected  by  the  plain- 
tiffis. 

As  to   the  presumption   of  legitimacy 
and  period  of  gestation,  they  cited 

Head  v.  Head,  1  Sim.  A  S.  150;  8.C. 
Turn.  &  R.  138. 

The  Gardner  Peerage  cctse,  by  Le  Mar- 
chant. 
77i€  Solicitor  General,  in  reply,  sub- 
mitted that  this  was  not  in  any  soiae  a 
fictitious  suit ;  the  trust  was  properiy  created, 
and  there  was  nothing  to  vitiate  the  locus 
standi  of  the  plainti&  The  question  as 
to  the  legitimacy  of  the  defendant,  W.  A 
Gumey,  might,  no  doubt,  involve  more 
important  consequences  than  the  question 
inmiediately  before  the  Court  But  no 
answer  or  evidence  tending  to  throw  dis- 
credit on  the  object  of  the  suit  had  been 
put  in  by  W.  A.  Gumey.  He  had  joined 
issue  with  the  plaintiff ;  on  his  application, 
evidence  was  taken  before  the  spedal 
examiner;  and  then,  finding  he  had  no  case, 
he  attempted  to  take  this  objection  to  the 
jurisdiction.  Even  if  the  objection  were 
valid,  it  was  now  too  late  for  the  d^ndant 
to  raise  it  But  tiie  Court  had  in  several 
instances  done  what  was  now  asked  by  the 
plaintiff  :  as  in  the  cases  of 

Shelley  v.  Westhrooke,  Jacob,  266. 

Jn  re  Alicia  Race,  before  Eindersley, 
y.C,  and  not  reported. 

Hope  V.Hope,  4  De  Gex,  M.  &  G.  328 ; 

&  c.  23  Law  J.  Rep.  (n.s.)  Chanc.  682. 

The  authorities  cleariy  shewed  ^hat  where 

the  purpose  was    honest    there  was   no 
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impropriety  in  taking  stepe,  in  order  to 
give  juriadiction  to  a  tribunal  to  try  any 
question  on  which  the  parties  were  at 
issua 

Wood,  V.C.  (May  5.)— I  should  have 
taken  a  little  time  to  consider  my  judgment 
if  this  point  had  escaped  my  attention  until 
to-day.  But  certainty  it  struck  me  from 
the  first  (as  it  would  strike  any  one  who 
had  paid  the  least  attention  to  the  important 
cases  that  have  occurred  in  this  country 
with  reference  to  legitimacy)  that  the  course 
which  has  been  adopted  by  the  plaiutifis, 
for  the  purpose  of  obtaining  at  so  early  a  stage 
the  decision  of  such  an  important  question, 
is  entirely  novel  And  the  arguments  used 
by  Sir  F.  Kelly  with  reference  to  its  novelty 
are  certainly  entitled  to  great  consideration, 
yi2.,  that  lU  though  in  a  number  of  these 
pases  very  large  interests  have  been  in- 
volved, and  very  great  anxiety  has  been 
evinced  to  obtain  a  decision  on  points 
of  vital  interest  to  families  earlier  than 
according  to  the  ordinary  course  of 
law  such  decision  could  be  obtained, 
yet  the  course  now  adopted  here  (which 
one  must  necessarily  see  is  an  extremely 
simple  method  of  having  the  question  tried) 
is  one  which  has  never  been  suggested,  or, 
at  all  events,  has  never  been  put  in  execu- 
tion before.  At  the  same  time,  having  all 
that  present  to  my  mind,  I  did  not  think 
it  right  to  place  Uie  point  before  the  con- 
sideration of  counsel  when  the  case  was 
opened,  because  I  waited  to  know  whether 
or  not  there  was  any  objection  raised  to 
the  course  of  proceeding,  or  what  parti- 
cular defence  might  be  adopted.  For 
aught  I  knew  there  might  be  an  equal 
anxiety  on  the  part  of  those  who  were 
instructed  to  support  the  legitimacy  of 
this  child  to  have  the  stattu  of  it  finally 
determined,  as  there  was  on  the  part  of 
those  who  have  filed  the  bill;  because 
as  regards  the  comparative  justice  or  injus^ 
tice  of  such  a  proceeding,  or  the  compa- 
rative advantage  or  disadvantage  to  the 
child,  I  must  say  it  is  very  difficult  to 
discover  any  consideration  whatever  which 
can  make  it  to  be  more  to  the  interest  of 
this  child  that  this  matter  should  be  deter- 
mined after  he  may  have  attained  riper 
years,  and  after  hiJs  education  has  been 
concluded' upon  an  uncertain  footing,  than 


to  have  it  determined  at  once,  when  his 
whole  status  and  career  may  be  to  a  cer- 
tain extent  guided  by  that  determination. 
I  am  referring  to  any  interest  that  justice 
may  allow;  of  course,  I  could  not  include 
in  such  a  consideration  the  possible  interest 
that  the  child  might  derive  from  the  truth 
being  obscured  in  consequence  of  the 
perishing  of  evidence  that  would  be  impor- 
tant for  the  determination  of  the  question. 
That  cannot  be  urged  as  a  legal  consider- 
ation why  the  Court  should  not  come  at 
once  to  a  conclusion.  I  confess  it  strikes 
me  that  in  every  possible  point  of  view  it 
is  for  the  interest  of  all  persons  to  have 
the  status  of  their  children  determined  at 
the  earliest  period  of  their  existence,  in 
order  to  guide  them  with  regard  to  the 
future  course  they  are  to  pursue  in  life. 

However,  the  point  is  a  grave  one,  I 
admit;  and  the  cases  at  common  law  cited 
by  Sir  F.  Kelly  do  not  appear  to  me  to 
raise  any  serious  question  on  this  part  of 
the  case.  They  are  simply  cases  in  which 
the  Court  has  said :  We  will  not  allow 
the  forms  of  justice  to  be  trifled  with  by 
having  fictitious  cases  brought  before  the 
Court  for  decision,  the  Courts  of  this  coun- 
try not  being  constituted  as  tribunals  to 
advise,  but  as  tribunals  to  decide,  and  to 
dispense  justice,  rendering  to  every  one 
his  due  when  matters  calling  for  the  inter- 
ference of  the  Court  in  that  respect  shall 
arise;  and  therefore  every  Court  sets  its 
face  against  fictitious  cases  of  the  character 
described  in  the  authorities  cited.  This 
Court,  I  am  afraid,  is  very  frequently  made 
use  of  in  cases  of  a  fictitious  description, 
where  it  is  very  difficult  to  avoid  being  so 
made  an  instrument, — I  mean  the  large 
class  of  cases  with  reference  to  fancy  articles 
of  various  descriptions  which,  I  befieve,  are 
advertised  through  the  medium  of  this 
Court;  it  would  be  very  desirable  if  we 
could  have  an  affidavit  in  the  first  instance, 
instead  of  having  the  submission  of  the 
defendant.  That  class  of  cases  is  much 
more  analogous  to  the  cases  at  law  which 
have  been  cited,  and  with  respect  to  which 
the  Court  might  well  adopt  some  test.  Of 
course,  this  Court  could  no  more  interfere 
than  a  Court  of  law  where  there  was  no 
case  to  be  tried,  if  it  was  aware  of  the 
fact;  and  that  is  aU  that  the  authorities  at 
common  law  amount  to. 
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Now,  in  this  case  there  can  be  no  doubt 
at  all  that  there  is  a  grave  and  serious 
interest  at  stake.  But  it  is  said,  that  is 
not  the  question  raised  by  the  bill ;  that 
the  bill  merely  asks  for  the  administration 
of  a  trust,  and  that  the  administration  of 
that  trust  is  put  simply  as  a  pretext  for 
arriving  at  a  conclusion  upon  a  matter  of 
much  more  vital  importance  to  all  parties 
concerned.  I  think,  however,  that  that  is 
not  an  answer  to  the  case  as  it  is  presented 
to  me  by  the  counsel  for  the  infants 
on  whose  behalf  the  bill  has  been  filed, 
because  neither  by  this  Coiui;  nor  by  the 
Courts  of  common  law  has  it  ever  been 
said  that  they  would  not  try  a  point 
brought  before  them  which  was  legitimately 
in  issue  and  which  required  determination, 
because  it  would  involve  interests  of  far 
greater  magnitude  than  the  matter  imme- 
diately before  them.  One  may  easily  con- 
ceive cases  in  which,  without  any  previous 
arrangement  for  the  purpose,  the  decision 
of  a  very  simple  and  comparatively  trifling 
matter  may  involve  consequences  of  the 
gravest  possible  interest  to  the  parties 
concerned.  Bat,  further  than  that,  I  think 
the  Solicitor  General  in  his  reply  placed  a 
class  of  cases  before  the  Court  which  bear 
a  striking  analogy  to  the  one  before  me. 
This  Court  does  not  only  decide  questions 
which  incidentally  involve  matters  of  great 
magnitude,  because  it  is  obliged  to  deter- 
mine them  upon  the  existing  state  of 
circumstances,  not  brought  about  for  the 
purpose  of  having  those  graver  questions 
decided  but  occurring  simply  and  naturally 
(if  I  may  use  such  an  expression)  in  the 
ordinary  course  of  business,  and  only  colla- 
terally giving  rise  to  the  more  important 
issue;  but  the  Court  has  acted,  and  does 
continually  act  in  cases  where  the  circum- 
stances upon  which  the  Court  is  to  exercise 
its  jurisdiction  are  created  expressly  for  the 
purpose  of  raising  some  larger  and  graver 
question.  There  cannot  be  a  stronger 
instance  than  the  decisions  with  refer- 
ence to  children,  and  the  right  which  the 
parent  has  over  the  child,  a  right  quite 
as  important  as  the  8t€Uus  of  the  child 
itself.  Cases  of  that  description  arise  here, 
where  it  has  been  supposed,  correctly 
or  incorrectly,  that  the  question  could  not 
be  raised  without  a  provision  of  some 
sort  or  other  being  made  for  the  child,  in 


order  that  the  Court  might  have  juris- 
diction to  deal  with  the  custody  of  the 
child  as  one  of  its  wards,  whose  education 
it  will  undertake  to  superintend  and  direct 
That  has  been  notoriously  done  for  the 
express  purpose  of  taking  a  child  from  its 
^Either ;  and  it  has  been  notoriously  done  to 
provide  that  the  child  should  be  educated 
in  a  different  faith  from  that  whidi  the 
surviving  parent  desired;  and  with  success 
in  each  case,  as  in  the  case  of  SkeUe^stMdy 
and  in  the  case  of  Alicia  Race^  before  Vice 
Chancellor  Kindersley.  That  being  so,  cm 
I,  on  principle  (having  before  me  the  &ct 
of  the  settlement),  escape  from  determiniog 
who  are  to  be  the  objects  of  the  trust, 
because  I  know  (assuming  I  do  know  sadi 
a  fact — and  I  only  know  it  here  from  the 
strongest  probability,  amounting  almost  to 
a  legitimate  conclusion  in  the  mind  of  the 
Court,)  that  the  father  made  that  settle- 
ment for  the  purpose  of  having  it  asc«> 
tained  whether  or  not  a  particular  child 
was  one  of  his  family?  It  is  true  that  you 
might  allow  the  peace  of  families  to  be 
disturbed  by  permitting  some  stranger  to 
make  provision  for  a  child  of  a  family,  for 
the  express  purpose  of  having  it  decided 
whether  one  or  otiier  of  the  children,  against 
whom  he  had  some  personal  antipathy,  was 
legitimate  or  illegitimate;  and  that  class 
of  cases  would  have  a  considerable  bearing 
on  another  class  which  were  present  to  my 
mind,  where  the  Courts  of  common  law 
have  refused  to  allow  wagers  to  be  made, 
which  they  consider  contrary  to  public 
policy,  as  interfering  with  the  peace  and 
comfort  of  families.  Again,  where  there  was 
a  provision  for  the  children  of  a  £Bunily,  and 
a  limitation  to  the  use  of  one  of  the  ladies 
(figainst  whom  there  was  no  imputation) 
"  if  she  should  remain  chaste,"  the  Court 
struck  out  altogether  the  condition,  and 
treated  the  trust  as  simple  and  absolute. 
I  think  the  answer,  however,  has  been 
given  to  that  by  the  Solicitor  General  in 
his  reply,  namely,  that  the  Court  must 
deal  with  those  matters  as  it  finds  them, 
and  when  the  circumstances  arise.  Nothing 
that  I  decide  in  this  case  will  determine 
that  it  will  be  competent  to  a  stranger  to 
create  a  trust  of  that  description,  where  no 
other  object  can  be  in  view,  and  where 
nothing  can  be  suggested  beyond  a  trust 
created  for  the  express  purpose  of  disturb- 
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ing  the  peace  and  happiness  of  a  family, 
with  which  that  stranger  has  no  connexion 
whateyer. 

The  case  here  before  me  is  that  of  a 
fiither,  who  is  desirous,  and  for  good  rea- 
son, as  the  rest  of  my  judgment  will  shew, 
to  dispute  the  legitimacy  of  a  child  who 
has  been  bom  during  the  period  that  he 
was  still  united  to  the  mother  in  wedlock. 
He  has  other  children,  and  he  considers  it 
to  be  of  the  deepest  importance,  and  for 
the  happiness  of  his  family  (and  nobody 
can  dispute  that  it  must  be  so,  both  for  the 
children  themselves  and  for  this  unhappy 
infant  also),  that  it  should  be  ascertained 
wbat  the  exact  gtattu  of  the  family  is; 
whether  there  are  two  or  three  children 
who  are  to  be  deemed  children  of  the  mar- 
riage between  himself  and  his  wife.  An 
object  more  legitimate  and  proper  than 
that  can  scarcely  be  conceived,  if  you  look 
to  the  end  which  he  had  in  view.  Then 
the  settlement  is  made,  and  those  who  raise 
itns  question  are  the  two  infS&nts.  No  one 
can  (tispute  that  it  is  greatly  for  their  in- 
terest, in  every  point  of  view,  that  ike  ques- 
tion should  be  determined.  They  have  a 
right,  as  it  appears  to  me,  to  have  their 
interests  in  this  trust  fund  ascertained ;  that, 
in  isu^  could  hardly  be  disputed  by  any- 
body if  it  were  an  ordinary  case;  and  there 
is  nothing  to  impede  their  right  in  the  cir- 
cumstance that  the  father  has  made  that 
provision  with  such  an  object  as  has  been 
p(»nted  out.  The  mode  of  meeting  the  case 
that  has  been  suggested,  I  could  not  listen 
ta  In  order  to  preserve  to  this  child  a 
remoter  period  for  ascertaining  its  statui, 
the  su^estion  has  been  this :  the  guardian 
of  the  child  says,  "  I  will  provide,  if  you 
please,  a  like  sum,  and  the  Court  shall  deal 
with  that  sum,  in  order  to  postpone  for 
this  child  any  decision  that  may  be  come 
to  on  its  status;  the  infant  plaintiffs  will 
have  all  they  can  require;  they  shall  have 
this  fund  found  for  them,  and  it  shall  be 
applied  solely  to  their  use."  K  I  were  to 
allow  that,  it  would  be  simply  stultifying 
the  whole  proceedings  of  this  Court  in  this 
very  absurd  way,  that  a  suit  of  this  kind 
could  be  got  rid  of  when  a  sum  of  2,000^ 
was  settled,  and  somebody  was  content  to 
offer  a  like  sum  in  return ;  but  if  20,000/L 
were  settled,  and  it  was  not  so  convenient 
or  easy  to  find  some  one  with  so  large  a 


sum  to  buy  off  the  suit^  then  the  {voceeding 
must  take  its  course.  The  Court  could  not 
be  party  to  a  bargain  or  arrangement  of 
that  kind,  and  the  matter  must  necessarily 
be  decided  on  the  strict  rights  of  the  parties, 
and  the  strict  course  of  procedure  of  the 
Court 

I  was  struck,  at  the  moment,  with  one 
suggestion  made  by  Sir  F.  Kelly,  with 
reference  to  the  course  that  has  be^  taken 
by  the  legislature  of  aUowing  declarations 
of  legitimacy  to  be  obtained;  whereas  it 
has  not  been  thought  proper  to  allow  any 
course  to  be  taken  for  obtaining  declara- 
tions of  illegitimacy.  It  is  a  sufficient 
answer  to  that  to  say,  that  the  declaration 
of  Intimacy  would  be  at  once  a  matter 
fixing  the  stattu;  it  would  be  a  proceeding 
in  rem;  a  proceeding  conclusive  on  aU 
persons  whomsoever ;  and  was  therefore  a 
totaUy  new  remedy,  introduced  by  the  l^;is- 
lature  for  the  particular  class  of  cases.  At 
the  same  time  the  legislature  may  well  have 
thought  it  would  be  a  disturbance  of  the 
peace  of  families  to  aUow  any  person  to 
take  a  course  of  procedure  for  obtaining  a 
declaration  of  illegitimacy.  But  still  we 
must  bear  in  mind  that  the  legislature  must 
have  been  aware  that,  continually  and 
collaterally,  in  the  same  way  as  it  arises 
here,  the  question  of  legitimacy  and  ille- 
gitimacy is  constantly  occurring ;  because, 
tiiough  I  have  here  the  case  of  a  father  pro- 
ceeding with  a  particular  view  in  the  manner 
which  I  have  referred  to,  the  case  might  at 
any  time  happen  of  any  collateral  relation 
simply  making  a  settlement  on  the  same 
children;  he  might  do  so  to-morrow;  an 
uncle  or  aunt,  or  any  other  person,  might 
die,  leaving  a  provision  for  the  children, 
and  then  the  matter  would  have  to  be 
decided.  With  that  the  legislature  has  not 
thought  fit  to  interfere;  and  therefore  I  can- 
not presume  anything  one  way  or  the  other 
from  the  course  which  has  been  taken  by 
the  legislature,  where  it  has  given  a  differ- 
ent remedy,  which  is  to  be  binding  and 
conclusive  jfbr  all  time,  and  against  all 
persons — (being  a  declaration  in  rem^ 
which  the  declaration  of  status  would  be) 
— I  cannot  gather  from  that  any  infer- 
ence as  to  their  wishing  to  interfere  with 
the  course  of  proceeding  where  there  is  a 
totally  different  species  of  jurisdiction,  such 
as  I  am  now  called  upon  to  exercise  in  the 
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declaration  of  this  trust — as  I  said  before, 
I  would  liave  waited  longer  to  consider  this 
question,  had  it  not  been  well  before  ray 
mind.  Since  the  case  was  first  opened  I 
have  had  time  to  consider  it  a  good  deal 
Although  Sir  F.  Kelly  says,  it  is  a  case 
of  the  first  impression  from  the  circum- 
stances under  which  he  comes  before  me, 
yet  it  is  not  a  case  in  which  I  can  say,  I 
am  not  bound  to  exercise  the  ordinary  juris- 
diction of  the  Court. 

As  regards  the  facts,  it  may  be  said  to 
be  an  undefended  case.  I  do  not  mean 
undefended  by  the  able  counsel  who  have 
been  engaged  in  the  case  for  the  defendants; 
it  is  a  satisffiction  to  the  Court  to  have  had 
their  assistance.  I  have  not  the  least  doubt 
that,  from  first  to  last,  every  step  has  been 
taken  that  could  be  taken,  and  there  has 
been  no  lack  of  means,  in  any  sense,  for 
obtaining  ample  assistance  for  this  child. 
Eveiythmghas  been  done  which  could  have 
been  done  to  prove — if  it  could  possibly 
be  proved — the  legitimacy  of  this  third 
child. 

What  is  the  result?  The  case  is  very 
much  stronger  than  Morris  v.  Davtes — ^it  is 
scarcely  necessary  to  dwell  on  the  evidence 
for  a  moment,  and  it  has,  I  think  very  pro- 
perly, not  been  thought  necessiary  by  the 
learned  counsel  who  wish  to  support  the 
legitimacy  of  the  child,  to  dwell  on  the 
facts  at  length.  In  Morris  v.  Davies  there 
was  the  circumstance  that  the  wife  was 
living  with  a  paramour,  and  the  child  bom 
was  treated  by  the  paramour  as  his  child, 
exactly  as  in  the  case  before  me;  but  then 
in  that  case  you  had  the  extraordinary 
fact  (which  always  made  it  a  very  strong 
case,  although  I  doubt  not  most  righteously 
decided),  that  the  parties  were  living  within 
fifteen  miles  of  each  other  (not  living  as 
here  without  the  £Eu;ilities  of  intercourse 
between  them,  the  sea  running  between 
them),  but  living  all  the  time  in  villages 
only  fifteen  miles  apart,  when  there  was 
the  possibility  every  night  of  some  sort  of 
intercourse  taking  place  without  the  know- 
ledge of  third  parties;  there  was  actually 
the  fact  of  a  visit  of  the  husband  to  the 
¥dfe,  their  being  for  a  short  time  alone 
together,  he  going  on  some  particular  busi- 
ness referred  to;  yet  nevertheless  with  all 
those  circumstances  the  conclusion  was 
come  to  that  the  child  was  illegitimate. 


In  this  case  it  is  proved  as  &r  as  negative 
evidence  can  prove  anything,  that  there 
has  not  been  one  single  moment  of  per- 
sonal intercourse  since  the  elopement;  ^ey 
may  possibly  have  been  within  sight,  but 
they  have  never  been  within  hearing  of 
each    other  from  the   first  time  of  the 
unhappy  elopement  of  this  wife  down  to 
a  period  of  not  quite  eight  months  before 
the  birth  of  this  child,  which  would  make 
it   almost  impossible,   and   certainly  very 
improbable  on  the  facts  of  the  case,  that 
her  husband  was  the  father;  the  husband 
was   proved  to  be  in   En^and  and  the 
wife  proved  to  be  abroad,   and  although 
the  husband  may  not  be   accounted  for 
every  single  day  in  the  interval,  yet  he  is 
so  accoimted  for  that  there  is  not  the  most 
distant  presumption  to  go  to  a  jury,  or 
reason  for  inferring  for  a  moment  thaJi  he 
had  gone  beyond  Sie  seas,  or  had  left  this 
country;  the  wife  during  the  same  time 
was  residing  abroad;  all  that  is  brought 
down  to  the   September  before  the  mfe 
returns  to  this  country,  the  child  being  bom 
in  May.     Then  it  is  some  time  in  Septem- 
ber before  she  is  found  to  be  at  all  near 
where  he  was;  but  so  far  from  there  being 
any  proof  of  the  two  being  brought  toge- 
ther, there  is  every  possible  reason  on  all 
the  circumstances  of  the  case,  even  if  no 
steps  had  been  going  on  in  the  Divorce 
Court  or  elsewhere,  to  presume  that  no 
interview  took  place ;  and  when  you  couple 
with  that  the  fact  that  from  the  very  first 
moment  he  could  do  so  this  gentleman 
endeavoured  to  vindicate  his  honour  by 
taking  proceedings  against  the  wife  who 
had  fa^ken  those  ties  by  which  they  had 
been  hitherto  united;  considering  that  from 
the  first  moment  he  could  take  that  step 
he  pursued  it  without  hesitating  or  waver- 
ing for  an  instant  and  did  pursue  it  up  to 
the  last  with  success,  I  think  under  those 
circumstances  to  presume  that  there  was 
any  intercourse  between  them  which  could 
have  led  to  the  birth  of  this  child,  would 
be  a  presumption   of   the    most  violent 
description,  because  it  is  manifest  that  on 
the  only  occasion  on  which  there  was  any 
conceivable  possibility   (if   the    evidence 
could  have  borne  it  out)  of  an  interview 
taking  place,  there  was  everything  that 
would  negative  that  interview,  and  the 
circumstances  are  such  as  would  lead  any 
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Judge  to  direct  a  jury  to  find  that  no  such 
interview  had  erer  tak^i  place.  This  case 
IB  a  vast  deal  stronger  than  the  case  of 
Morris  ▼.  Davies.  I  have  not  commented 
upon  the  other  circumstances  of  the  case; 
the  period  of  gestation,  or  the  continuous 
living  of  this  lady  wiUi  her  paramour.  If  the 
case  rested  simply  upon  the  £Etct  of  whether 
or  not  under  the  circumstances  such  access 
had  been  proved  as  mi^t  result  in  the 
birth  of  tlus  child,  I  apprehend  that  any 
tribunal  before  whom  the  question  came 
must  hold  that  the  presumption  of  law 
which  exists  where  there  is  proved  to  the 
sitiBfiM^on  of  the  Court  any  fact  that 
would  in  itself  render  the  birth  of  the  child 
possible  is  rebutted.  Under  these  circum- 
stances, I  think  that  it  is  impossible  that 
this  child  can  have  been  the  offspring  of 
the  imaginaiy  reunion.  I  think,  therefore, 
that  the  plaintiffs  are  entitled  to  have  a 
decree  in  the  terms  of  the  first  and  second 
paragraphs  of  the  prayer  of  the  bill,  namely, 
a  direction  to  have  the  trusts  of  the  inden- 
ture carried  into  execution  and  a  declara- 
tion that  the  plaintiffit,  as  the  only  children 
of  die  marriage,  are  absolutely  entitled  as 
tenants  in  common  to  the  whole  of  the 
trust  funds  comprised  in  the  indenture, 
with  liberty  to  apply  at  chambero  with 
reference  to  their  maintenance. 


Ex   parte    the   vicar 

g^  YQ      AND   CHUECHWAKDEN8 

Fb  19  ^'    *'"''    sbpulchre's, 

in  re   thb   wkstmin- 

.  STSRBBIDOSACT,1859. 

Commtsdoners  of  Works  and  Public 
Buildings — Costs  of  Purchase  and  Reinvest- 
ment in  Land — Payment  into  Court, 

The  Commissumers  of  Works  and  PubUe 
Buildings  took  certain  lands  vested  in 
charity  trustees^  and  hy  reason  of  difficulties 
in  the  title  paid  the  purchase-money  into 
court,  and  it  was  subsequently  reinvested  in 
ike  purchase  of  other  lands  under  an  order 
made  for  that  purpose,  and  the  costs  were 
ordered  to  be  paid  according  to  the  act : — 
Held,  upon  the  construction  of  the  49th  sec- 
turn  of  the  9  <£r  10  Via.  c  39,  that  the  costs 
to  be  paid  by  the  Commissioners  were  the 


costs  of  the  original  purchase  and  of  the  re- 
investment in  other  lands. 

The  question  raised  upon  this  petition 
was  whether  the  costs  of  the  purchase  of 
certain  premises  taken  by  the  Conmussionera 
of  Works  and  Public  Buildings  were  pay- 
able by  them  under  the  49th  section  of  the 
9  &  10  Vict.  c.  39. 

The  fftcts  were  these :  In  consequence 
of  the  improvements  which  had  been  made 
in  the  approaches  to  Westminster  Bridge, 
it  became  necessary  to  take  a  house  and 
premises  at  the  junction  of  the  bridge  and 
Palace  Yard,  which  premises  were  charity 
property,  and,  as  such,  were  vested  in  the 
vicar  and  churchwardens  of  St  Sepulchre's, 
in  the  county  of  Middlesex,  as  trustees  of 
the  charity.  Considerable  difficulties  arose 
with  respect  to  the  making  out  a  title,  the 
abstract  being  considered  very  imperfect, 
and  eventually  3,300/.  was  paid  into  court 
by  the  Commissioners.  Tlie  title  being 
subsequently  approved  of^  and  a  convey- 
ance executed,  the  trustees  procured  an 
eligible  landed  investment  for  tiie  purchase- 
money  in  court,  and,  in  July  1862,  a  refer- 
ence was  directed  in  the  usual  way.  On  the 
16th  of  January  1863  an  order  was  made 
for  the  payment  out  of  court  of  the  3,300/L 
so  paid  in  to  the  trustees  of  the  charity 
(the  vendors)  to  be  laid  out  in  the  purchase 
of  the  lands,  the  title  to  which  had  been  ap- 
proved of  in  chambers,  and  the  costs  were 
ordered  to  be  paid  according  to  the  act.  In 
drawing  up  this  order,  the  registrar  (Mr. 
Munro)  raised  the  question  whether  those 
costs  so  ordered  to  be  paid  by  the  Commis^ 
sioners  included  not  only  the  costs  of  the 
reinvestment  in  the  purchase  of  other  lands, 
but  the  costs  of  the  originid  purchase  by 
them.  The  act  of  parliament  under  which 
the  premises  were  taken  was  the  22  k  23 
Vict,  c  58,  1859  (the  Westminster  Bridge 
Act),  with  which  were  incorporated  the 
16  <fe  17  Vict  c.  46.  and  the  Chelsea  Bridge 
Act,  9  k  10  Vict  c  39,  such  last  act,  as  to 
the  enabling  clauses,  being  also  incorpo- 
rated with  the  16  <b  17  Vict  c.  46.  The 
49th  section  of  the  Chelsea  Bridge  Act  was 
as  follows:  ^'And  be  it  further  enacted 
that  where,  by  reason  of  the  disability  or 
incapacity  of  any  body  or  bodies,  trustee 
or  trustees,  corporations^  or  any  persons 
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or  person  entitled  to  any  house,  buildings, 
ground,  tenements  or  hereditaments,  or  any 
part  or  parts  thereof  or  share  or  shares, 
estate  or  estates,  interests  or  interest  therein, 
or  charges  or  charge  thereon,  to  be  pur- 
chased or  taken  under  the  authority  of  this 
act,  the  purchase-money  for  the  same  shall 
be  required  to  be  paid  into  the  Bank  of 
England  in  the  name  or  with  the  privity 
of  the  Accountant  Gknend  of  the  Court  of 
Chancery,  and  to  be  applied  in  the  purchase 
of  other  lands,  tenements  or  hereditaments 
to  be  settled  to  the  like  uses  in  pursuance 
of  this  act,  it  shall  be  lawful  for  the  Court 
to  order  the  expenses  of  all  purchases  from 
time  to  time  to  be  made  in  pursuance  of 
this  act,  or  so  much  of  such  expenses  as 
the  Court  shall  deem  reasonable  to  be 
paid  by  the  said  Commissioners,  who 
shall  from  time  to  time  pay  such  stuns 
of  money  out  of  the  monies  applicable  to 
the  purposes  of  the  act  as  the  Court  shall 
direct." 

Mr,  Pontifex,  on  behalf  of  the  petitioners 
(the  yicar  and  churchwardens),  now  moved 
that  the  Commissioners,  out  of  the  monies 
in  their  hands  applicable  to  the  piu^>oses  of 
the  act)  should  pay,  not  only  the  costs  of 
the  reinvestment  in  other  lands,  but  the 
costs  of  the  original  purchase.  The  intention 
of  the  act  was  that  every  expense  to  which 
a  vendor  was  put  by  reason  of  the  compul- 
sory taking  of  his  lands  should  be  paid  by 
the  Commissioners,  otherwise  great  injus- 
tice would  be  done ;  and  therefore,  on  the 
construction  of  the  act,  and  under  the 
circumstances,  they  ought  to  be  ordered 
to  pay  all  the  costs  that  had  been 
incurred. 

Mr,  Hanson,  for  the  Commissioners,  con- 
tended that  the  words  of  the  section  were 
express,  and  provided  that  in  the  case  of 
payment  of  purchase-money  into  court,  the 
Court  should  order  the  costs  of  all  pur- 
chases (in  the  prospective  sense)  to  be  paid 
by  the  Commissioners.  These  words  only 
applied  to  such  purchases  as  were  made 
after  the  payment  into  court,  and  therefore 
included  only  the  costs  of  the  reinvestment 
of  the  purchase-money  in  other  lands.  In 
confirmation  of  this  the  act  referred  to 
something  on  the  part  of  the  vendors, 
which  rendered  the  payment  into  court 
necessary;  here  it  was  a  defect  of  title,  and 


hence  the  latter  part  of  the  section  gave  a 
discretion  to  the  Court  to  apportion  the 
costs  according  to  the  circumstances  of  the 
case — 

Re   Cherrifs  Trust,  31  Law  J.   Rep. 

(n.s.)  Chanc.  38,  351. 
In  re  Stranhan*s  Estate,  9  Hare,  185 ; 
&  c  20  Law  J.  Rep.  (n.s.)  Chanc.  511. 

KmDEKSLKY,  V.C. — ^The  question  upon 
this  petition  turns  upon  the  construction  of 
the  49th  section  of  the  9  &  10  Vict  c  39. 
— [His  Honour  read  the  section.]  I  think 
that  I  ought  to  put  upon  these  words  a 
primd  fade  interpretation,  unless  there  be 
something  which  leads  to  the  conclusion 
that  they  ought  not  to  bear  that  meaning. 
This  act  authorizes  the  Court  to  order  that 
the  expense  of  all  purchases  to  be  from 
time  to  time  made  in  pursuance  of  the  uX 
shall  be  paid  by  the  Commissioners  oat  of 
monies  in  their  hands ;  and  therefore  the 
question  is  whether  the  purchase  of  these 
premises  in  Palace  Yard  is  a  purchase  in 
pursuance  of  this  act?  Upon  the  literal 
interpretation  of  the  act  no  doubt  it  is. 
This  act  is  incorporated  into  the  act  of 
1859  (22  &  23  Vict  c.  58.)  by  a  double 
reference,  and  the  purchase  is  in  fact  under 
this  act  It  is  contended,  on  the  part  of 
the  Commissioners,  that  it  is  only  when  the 
money  has  been  paid  into  court  that  the 
Court  has  jurisdiction ;  and  that  therefore 
the  words  of  the  49  th  section  as  incorporated 
into  the  act  of  1859  cannot  receive  wbat 
would  otherwise  be  their  ordinaiy  oonstruo- 
tion,  but  must  be  held  to  apply  only  to  that 
period  after  the  money  has  actually  been 
paid  into  court  It  appears  to  me  that 
such  a  construction  as  that  would  not  be  a 
reasonable  one.  The  abstract  justice  of  t)i6 
case  is,  that  where  individuals  are  liable  to 
have  tiieir  property  taken  for  public  pur- 
poses it  must  be  presumed  that  they  are 
entitled  to  be  paid  all  expenses  which  are 
entailed  upon  them  by  such  taking,  other- 
wise the  greatest  injustice  might  be  done; 
and  therefore  whatever  expense  a  person  is 
put  to  in  such  a  case,  justice  requires  that 
he  should  be  repaid  that  expense.  Now,  I 
am  of  opinion  that  there  is  nothing  in  this 
act  to  prevent  the  application  of  this  gene- 
ral well-established  rule.  The  Conunis- 
sioners,  therefore,  out  of  the  funds  in  their 
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hands  appficable  for  the  purpose,  must  pay 
the  costs  of  the  original  purchase  as  well  as 
the  costs  of  all  future  purchases  by  way  of 
reinvestment  of  the  money  in  the  purchase 
of  other  lands. 


RoMUXT,  M.R  )      ^«^^  «,«^r^.,Tn, 
Jan.  27,  28.     }     «>«i>  ^- pennant. 

Solicitor  and  Client — Privileged  Com- 
municatioM, 

Information  obtained  by  a  solicitor  from 
a  third  party j  though  while  acting  pro- 
feuUnuMy  for  a  client,  is  not  privileged, 

Greenongh  v.  Qaskell  (1)  not  foUouwl. 

G^rge  Booth,  as  the  solicitor  of  Captain 
Rooke,  was  employed  in  certain  business, 
in  which  he  and  the  family  were  interested, 
in  relation  to  an  annuity  which  they  claimed 
to  be  entitled  to  against  Charles  Tennant. 
While  so  employed  Mr.  Booth  had  several 
interviews  with  Mr.  Tennant,  and  also  with 
Messrs.  Harrison  &  Finch,  his  solicitors;  he 
also  received  from  them  several  letters  and 
m^noranda  which  had  reference  to  the 
business.  In  September  1862  the  plaintiffs 
solicitor  in  this  suit  applied  to  Mr.  Booth  for 
information  which  it  was  assumed  he  had 
acquired  from  Mr.  Tennant  and  Messrs. 
Harrison  A  Finch,  in  the  course  of  the 
business  in  which  he  had  been  employed 
as  the  solicitor  of  Captain  Rooke.  Mr. 
Booth,  by  Captain  Rooke's  direction,  refused 
to  give  the  information  sought 

The  plaintiff  then  subpoenaed  him  as  a 
witness  to  give  evidence  ex  parte.  The 
following  examination  was  the  result. 

**  In  November  1857,  as  I  believe,  Mr. 
Rooke  employed  me  as  his  solicitor  respect- 
ing a  matter  relating  to  Lord  Kensington's 
estate.  That  matter  was  in  respect  of  an 
annuity  granted  to  a  Mr.  Savage.  I  com- 
municated with  Mr.  Finch,  of  the  firm  of 
Harrison  A  Finch,  on  the  subject,  and 
I  also  saw  Mr.  Tennant  on  the  matter.  I 
have  some  papers  with  me  relating  to  the 
matter.  The  date  of  the  first  letter  I 
received  from  Messrs.  Harrison  &  Finch 
was  in  January  1858.  I  decline  to  pro- 
duce that  letter,  on  the  ground  that  I 
consider  all  letters  received  by  me  respect- 

a)  1  Myl.  ft  K.  98. 
Nxw  SEBixa,  82.->CiiAiio. 


ing  the  business  of  my  client  are  privileged 
communications,  and  that  I  ought  not  to 
produce  that  letter.  I  was  employed  by 
Mr.  Rooke  and  his  brothers;  and  I  hold 
that  letter  and  other  papers  as  the  solicitor 
and  professional  adviser  of  Mr.  Rooke  and 
his  brothers.  Q,  I  ask  the  dates  of  all  the 
other  letters  you  have.  A,  I  decline  to 
give  the  dates. — Q,  Did  you  make  a  claim 
on  behalf  of  your  client  on  Messrs.  Har- 
rison 4fe  Finch?  A,  I  decline  to  answer 
the  question. — Q.  Did  Messrs.  Harrison  <fe 
Finch  make  any  representations  to  you 
on  the  subject  of  Savage's  annuity?  A,  1 
had  several  conversations  with  them  and 
they  with  me  on  the  subject,  chiefly 
with  Mr.  Finch,  but  I  had  some  with 
Mr.  Tennant;  Messrs.  Harrison  and  Finch 
were  then  the  firm. — Q.  What  did  Mr. 
Finch  say?  A.  I  decline  to  state.  I 
was  directed  by  Mr.  Rooke  not  to  give 
any  information  I  was  in  possession  of  as 
his  solicitor  respecting  Mr.  Rooke's  matter. 
— Q.  When  did  you  last  see  Mr.  Finch? 
A.  1  cannot  say  when  I  last  saw  Mr.  Finch. 
It  was,  perhaps,  in  1858  or  1859  that  I 
last  saw  him  about  Mr.  Rooke's  matter. 
I  have  not  had  any  conversation  with  him 
respecting  the  matters  of  this  suit  I  pre- 
pared a  case  for  the  opinion  of  counsel, 
and  I  obtained  my  information  to  enable 
me  to  prepare  that  case  from  my  clients — 
some  from  Mr.  Rooke,  and  some  from  his 
brothers.  I  cannot  remember  whether  I 
obtained  any  information  from  any  other 
person.  I  do  not  remember  whether  I  ob- 
tained any  information  from  Mr.  Tennant, 
and  I  decline  to  look  at  any  papers.  I  may 
have  to  search  whether  I  received  any  in- 
formation from  Messrs.  Harrison  &  Finch. 
I  obtained  some  copies  of  documents  from 
some  one,  but  I  do  not  remember  from 
whom  I  received  them.  I  do  not  remem- 
ber whether  I  received  any  documents  from 
Mr.  Tennant  I  do  not  know  what  is  meant 
by  documents ;  but  I  believe  I  received 
some  papers  from  Mr.  Finch :  to  the  best 
of  my  remembrance  I  received  a  copy  of 
some  deed  from  him,  but  no  agreements 
or  copies  of  agreements  that  I  remember. 
I  ceased  to  act  as  solicitor  for  Mr.  Rooke 
in  that  matter  either  in  1858  or  1859.  I 
believe  that  my  bill  has  been  paid. — Q.  By 
whom  was  it  paid  ?  ii.  I  decline  to  answer 
the  question.  I  did  not  act  for  Mr.  Rooke 
30 
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in  the  matter  of  an  assignment  of  Savage's 
annuity. — Q.  Did  you  act  as  Mr.  Rooke's 
solicitor  on  tlie  occasion  of  his  advancement 
of  his  claim  to  Savage's  annuity  1  A,  I 
object  to  answer  the  question." 

The  plaintiff,  in  consequence  of  this  re- 
fusal to  give  any  evidence,  presented  a  peti- 
tion, and  after  stating  the  circumstances, 
prayed  that  the  objections  of  the  witness 
might  be  set  down  to  be  argued  after  the 
pleas  and  demurrers  already  appointed. 

Mr.  Uoydy  in  support  of  the  demurrer. 
— Mr.  Booth  was  justified  in  the  course  he 
had  taken ;  he  was  asked  to  disclose  pro- 
fessional communications  when  requested 
not  to  divulge  them  by  his  client.  The 
communications  of  Messrs.  Harrison,  Finch 
andTennanttoMr.  Booth  must  be  considered 
as  if  they  had  been  made  to  Mr.  Rooke 
himself;  in  that  case,  if  Mr.  Rooke  had 
communicated  what  had  been  told  him  to 
Mr.  Booth,  they  would  have  been  privileged 
communications.  It  was,  in  £Act,  con- 
fidential information  obtained  by  Mr.  Rooke 
through  his  solicitor.  There  had  been  great 
innovations  upon  the  privilege  of  solicitors ; 
the  relaxation  of  a  right  was  not  a  denial 
of  its  existence,  the  right  was  clearly  recog- 
nized in — 

Oreenough  v.  OaaJceU,  1  MyL  &  K.  98. 

Jones  V.  Pagh,  1  Phia  96. 

Deshorough  v.  BawlinSf  3  MyL  <fe  Cr. 
515 ;  s.  c  7  Law  J.  Rep.  (n.s.)  Ohanc. 
171. 

Herring  v.  Clobery,  1  PhilL  91. 

Steele  v.  StewaH,  13  Sim.  533;  s.c. 
12  Law  J.  Rep.  (n.s.)  Chanc.  473. 

Bolton  V.  the  Corpcration  of  Liverpool^ 
1  Myl.  &  K.  88;  s.  c.  1  Law  J.  Rep. 
(N.&)  Chanc  166. 
Mr,  SotUhgate  and  Mr,  Hemming y  for  the 
plaintiff. — Direct  communications  between 
solicitor  and  client  were  no  doubt  privi- 
leged; but  communications  obtained  by  the 
solicitor  from  third  parties  were  in  no  way 
protected:  a  solicitor  could  claim  no  privi- 
lege for  them:  though  they  were  obtained  in 
the  prosecution  of  inquiries  in  relation  to 
the  business  of  the  client,  it  must  be  con- 
sidered as  information  generally  obtained, 
and  he  is  bound  to  disclose  it  when  required 
to  do  so  in  furtherance  of  justice. — 

Spenceley  v.  Schulenburgh,  7  East,  357. 

Sawyer  v.  Birckmore,  3  Myl.  &  K.  572. 

Griffith  V.  Davies,  5  B.  &  Ad.  502. 


BramweU  v.  LuetUy  2  B.  &  C.  745; 

s.  c  2  Law  J.  Rep.  KB.  161. 
Ti^Dpins  V.  Coates,  6  Hare,  16;  s.  c  17 

Ijiw  J.  Rep.   (n.&)  Chanc.  17 :  on 

appeal,  17  Law  J.  Rep.  (n.s.)  Chanc. 

337. 
Gore  V.  Bowser,  5  De  Gex  &  Sm.  30; 

s.  c.  nom.  Gere  v.  Harris,  21  Law  J. 

Rep.  (n.s.)  Chanc.  10. 
1  Taylor  on  Evidence,  771,  3rd  edit 

Mr,  Lloyd,  in  reply. 

The  Master  op  thb  Rolls. — ^The  ques- 
tion to  be  determined  was  whether  the  inf<»^ 
mation  obtained  by  Mr.  Booth  while  acting 
as  the  solicitor  for  Captain  Rooke  was  pri- 
vileged. It  was  not  derived  from  the  client, 
but  from  a  stranger  to  the  client  while  as 
solicitor  for  that  client  Mr.  Booth  was  trans- 
acting his  business.  The  reason  why  com- 
munications were  held  privileged  was  in  the 
furtherance  of  justice  :  it  was  considered 
essential  that  there  should  be  the  most  full 
and  unfettered  communications  between  a 
client  and  his  solicitor.  If  that  rule  did  not 
exist  a  suit  could  not  be  carried  on,  and  justice 
possibly  could  not  be  obtained.  There  ou^t, 
however,  to  be  no  ext^ision  of  the  rule  S  it 
would  prevent  the  disclosure  of  truth.  A 
suggestion  certainly  might  be  made  that 
the  rule  could  not  be  extended  to  informa- 
tion obtained  by  a  solicitor  while  acting  in 
that  character  for  a  client  when  it  was  not 
derived  from  the  client  himself.  It  was 
admitted  that  the  rule  could  be  applied  to 
those  things  only  which  affected  the  client's 
interest;  and  if  he  had  no  interest,  that  the 
solicitor,  though  he  acquired  the  information 
while  acting  in  that  character,  could  not 
refuse  to  disclose  what  had  oome  to  his 
knowledge.  The  cases  confined  the  rule  to 
communications  between  the  client  and  his 
solicitor,  and  it  was  extended  to  all  purposes 
necessary  to  enable  the  solicitor  to  conduct 
the  cause  of  his  client:  communications 
therefore  between  a  solicitor  and  his  agent 
were  privileged.  But  there  was  a  great 
difference  between  these  cases  and  cases  in 
which  the  information  was  derived  from 
third  parties,  whether  they  were  strangers 
to  the  client  or  his  opponents,  though  it 
was  given  to  the  solicitor  while  he  was 
acting  as  such;  and  there  would  be  but 
little  doubt  of  it,  were  it  not  for  Greenough 
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y.  Oaskellj  in  which  it  was  said,  ''I( 
touching  matters  that  come  within  the  ordi- 
naiy  scope  of  professional  employment  thej 
receive  a  communicatioD  in  their  profes- 
sional capacity,  either  from  a  client,  or  on 
his  account  and  for  his  benefit  in  the  trans- 
action of  his  business,  or  which  amounts  to 
the  same  thing,  if  they  commit  to  paper  in 
the  course  of  their  employment  on  his  be- 
half matters  which  they  Imow  only  through 
their  professional  relation  to  the  client,  they 
are  not  only  justified  in  withholding  such 
matters,  but  bound  to  withhold  them;  and 
they  will  not  be  compelled  to  disclose  the 
information  or  produce  the  papers  in  any 
Court  of  law  or  equity,  either  as  party  or 
as  witness.  If  this  protection  were  con&ied 
to  cases  where  proceedings  had  commenced, 
the  rule  would  exclude  Uie  most  confiden- 
tial and,  it  may  be,  the  most  important 
of  all  communications — ^those  made  with  a 
view  of  being  prepared  either  for  institut- 
ing or  defending  a  suit  up  to  the  instant 
that  the  process  of  the  court  issued."  This 
comprised  more  than  mere  communications 
between  solicitor  and  client:  it  decided  that 
if  the  solicitor  received  the  communications 
in  bis  professional  capacity,  either  from  the 
client  or  from  others,  it  was  privileged. 
That  dedsion,  it  was  said,  was  not  an 
obiter  dictum^  as  the  solicitor  was  not  com- 
pelled to  set  out  a  list  of  the  papers,  some 
of  which  w^re  clearly  privileged,  while 
others  were  not  The  better  opinion,  how- 
ever, would  seem  to  be,  that  such  of  the 
papers  as  were  obtained  from  the  client 
should  have  been  protected,  but  that  those 
derived  from  other  sources  should  have  been 
set  forth.  This  was  suggested  in  Dttibo- 
romgh  v.  Bawlitu;  still  Oreenough  v.  Chu* 
Jcdl  had  been  followed  repeatedly,  but  no 
cases  appeared  to  have  been  cited,  though 
some  were  referred  to  in  the  judgment; 
but  there  was  no  reference  to  Spencdey  v. 
8ekulenbwrgk^  and  it  would  hardly  be  sup- 
posed that  Lord  Brougham  intended  to 
overrule  the  previous  cases  which  confined 
the  (nrivilege  to  communications  between 
the  client  and  the  solicitor  or  his  agent. 
It  does  not  i^pear  that  there  is  any  case 
in  which  that  part  of  the  judgment  in 
Gremougk  v.  Oatkell  above  stated  has  been 
followed.  In  SpenceUy  v.  Sehulenfmrgh  Lord 
Ellenborough  admitted  that  at  the  trial  he 
had  been  wrong  in  rejecting  the  evidence 


of  a  witness,  and  he  was  satisfied  afterwards 
that  he  had  acted  hastily;  he  said  '^that 
the  privilege  was  restricted  to  communi- 
cations whether  oral  or  written  from  the 
client  to  his  attorney,  and  could  not  extend 
to  adverse  proceedings  conmiunicated  to  him 
as  attorney  in  the  cause  from  the  opposite 
party,  in  the  disclosure  of  which  there  could 
be  no  breach  of  confidence.''  In  Desborcntgh 
V.  Rawlins^  without  professing  to  doubt  the 
passage  above  stated.  Lord  Cottenham  said 
that  "both  BramwellY,  Lucas  And  Oreenough 
v.  Ocukell  shew  that  the  privilege  only 
applies  to  cases  in  which  the  client  makes  a 
communication  to  his  solicitor  with  a  view 
to  obtaining  his  legal  advice."  It  was  upon 
that  ground,  in  Sawyer  v.  Birchmore^  that 
a  solicitor  when  examined  as  a  witness  was 
held  bound  to  produce  letters  communicated 
to  him  from  collateral  quarters,  and  to 
answer  questions  relating  to  matters  of  fiict 
as  distinguished  from  confidential  commu- 
nications. This  was  decided,  not  on  the 
authority  of  Bramwell  v.  Lucas  only,  but 
Spenceley  v.  SdiuUnfmrgh  was  also  referred 
to.  In  Sauryer  v.  Birchmore  a  solicitor 
was  required  to  disclose  circumstances 
arising  out  of  transactions  in  which  he  had 
been  concerned  as  solicitor;  and  it  was  con- 
sidered that  the  fScicts  brought  forward  did 
not  disclose  enough  to  shew  that  they  were 
privileged,  as  the  Court  of  King's  Bench 
had  said  that  communications  privileged 
when  they  came  from  the  client  would  not 
be  privileged  if  they  came  from  any  collateral 
quarter.  It  was  clear,  therefore,  that  there 
might  be  a  case  in  which  a  solicitor  might 
hold  papers  which  were  not  privileged. 
The  facts  did  not  bring  the  case  within  the 
privilege  applicable  to  confidential  com- 
munications. These  passages,  therefore, 
could  not  stand  side  by  side  with  the  dictum 
in  Oreenough  v.  Ouskell.  They  said  that 
the  privilege  did  not  extend  to  communi- 
cations which  came  from  any  other  quarter 
than  from  the  dient,  whether  they  came 
directly  or  indirectly.  In  Oore  v.  Bowser^ 
also,  a  witness  who  had  acted  as  agent  for 
the  plaintiff  refused  to  be  examined,  on  the 
ground  that  his  information  was  obtained 
through  confidential  communications  made 
to  him  in  the  course  of  his  agency,  and 
while  acting  as  their  solicitor,  and  it  was 
considered  to  be  neither  confidential  nor 
privil^;ed,  and  that  the  defendant  was  enti- 
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tied  to  examine  the  solicitor  as  a  witness. 
Had  the  communication  been  made  by 
letter,  it  is  the  practice  to  order  the  pro- 
duction of  letters,  and  copies  of  letters, 
which  pass  between  the  plaintiffs  and  the 
defendants  and  their  respective  solicitors. 

The  dict'um  in  Cheenongh  v.  Gcukell 
must  either  be  adopted  as  a  decision,  or 
the  other  cases  must  be  overruled.  As, 
however,  the  point  in  that  case  did  not 
seem  to  have  been  seriously  considered, 
Mr.  Booth's  objection  must  be  overruled, 
and  the  usual  order  for  his  examination 
must  be  made. 


Wood,  V.C.  ] 
April  30;    >      paoet  v.  huish. 
May  4.      j 

Charge  of  Annuities — Specific  or  Demon- 
strcUive, 

F,  Hyhy  his  will,  gave  certain  annuities^ 
and  directed  thai  they  should  he  paid  by  his 
trustees  out  of  the  rents  of  his  real  estate. 
The  testator  then  devised  his  real  estates  to 
trusteeSy  upon  trust  out  of  the  rents  and  in- 
come to  pay  the  annuities^  and  subject  thereto 
upon  other  trusts, 

F,  H,  died,  and  the  rents  and  income  of 
his  real  estates  were  insufficient  to  satisfy  the 
annuities: — Held,  that  the  gift  was  not  spe- 
cifiCy  but  demonstrative^  and  that  the  deficiency 
must  be  paid  out  of  the  capital  of  ike  testa- 
tor^ s  residuary  personal  estate. 

This  was  a  special  case. 

Francis  Hart,  by  his  will,  dated  the  27th 
of  June  1857,  directed  his  debts,  <fec.  to  be 
paid  out  of  his  personal  estate,  and  after 
making  a  specific  bequest  of  furniture  and 
effects,  he  gave  and  bequeathed  certain 
pecuniary  legacies,  and  directed  that  the 
several  legacies  thereinbefore  bequeathed 
should  be  paid  out  of  his  personal  estate  at 
the  end  of  six  calendar  months  from  his 
decease ;  and  the  testator  gave  and  devised 
annuities  to  five  persons,  and  declared  that 
each  of  the  said  five  annuities  should  be 
paid  by  the  trustees  of  his  will  out  of  the 
rents  of  his  real  estate  thereby  devised, 
half-yearly,  and  that  the  first  payment 
thereof  should  be  due  and  be  made  at  the 
end  of  six  calendar  mouths  from  his  de- 
cease, and  he  gave  the  said  &ye  annuities 


free  of  legacy  duty,  which  he  directed 
should  be  paid  out  of  the  rents  of  his 
real  estate ;  and  the  said  testator  devised 
and  bequeathed  all  his  real  estates  and  the 
residue  of  his  personal  estate  to  trostees, 
upon  trust  with  and  out  of  the  rents  and 
income  of  his  said  real  estates  to  pay  the 
said  several  annuities,  and  subject  thereto 
to  permit  his  grandson,  Charles  F.  FellowB, 
to  receive  the  rents,  dividends,  interest  and 
annual  income  of  all  and  singular  the  said 
real  and  residuary  personal  estates  for  and 
during  the  term  of  his  natural  life,  for  his 
own  use  and  benefit,  and  from  and  after 
the  decease  of  the  said  C.  F.  Fellows,  the 
testator  directed  that  his  said  trostees 
should  stand  seised  and  possessed  of  the 
said  real  and  residuary  personal  estates, 
upon  trusts  for  the  benefit  of  the  child, 
children,  or  other  issue  of  the  said  C.  F. 
Fellows,  and  in  case  of  the  death  of  the  said 
C.  F.  Fellows  without  leaving  issue  who 
should  live  to  acquire  a  vested  interest,  then 
upon  trust  for  other  person& 

By  a  codicil  dated  the  9th  of  July  1847, 
the  testator  gave  annuities  to  six  persons ; 
and  the  testator  directed  that  each  <^  the 
said  six  annuities  by  his  said  codicil  given 
and  devised,  should  continue  and  be  pay- 
able to  or  for  each  of  the  said  annuitants 
if  he  or  she  respectively  should  so  long 
live  until  the  Said  C.  F.  FeUows  should 
attain  the  age  of  twenty-one  years,  or 
should  die  under  that  age  without  leaving 
any  child  or  children  hun  snrviving,  or  i 
he  should  die  under  that  age,  leaving  a 
a  child  or  children,  then  until  sudi  child, 
if  he  should  leave  only  one,  or  some  one  of 
such  children,  if  he  should  leave  more  than 
one,  should  attain  the  age  of  twenty-one 
years,  or  until  such  child  or  all  of  such 
children  should  die  under  that  age;  and 
the  testator  declared  that  the  several 
annuities  by  his  said  codicil  given  and 
devised  should  be  a  charge  upon  and  be 
paid  out  of  the  rents  of  his  messuages  or 
tenements,  lands,  hereditaments  and  other 
real  estates  by  his  said  will  devised  or 
otherwise  disposed  of  in  the  same  manner 
in  all  respects  as  the  annuities  by  his  said 
will  given  and  devised ;  and  that  the  trustees 
of  his  said  will  for  the  time  being  should, 
with  and  out  of  the  rents  of  tiie  same 
hereditaments  and  real  estates,  and  before 
making  any  other  payments  thereout,  except 
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tlie  annuities  by  bis  said  will  givien  and 
devised,  pay  the  said  annuities  by  his  said 
codicil  given  and  devised  when  and  as  from 
time  to  time  due  during  the  continuance 
Uiereof  respectively,  and  that  the  same 
annuities  should  be  due  and  be  paid  and 
payable  half-yearly,  and  the  first  payment 
thereof  should  be  made  at  the  end  of  six 
calendar  months  from  his  decease ;  and  he 
gave  all  Uie  said  annuities  by  his  said 
codicil  devised  free  of  legacy  duty ;  and  he 
directed  that  the  legacy  or  annuity  duty 
should  be  paid  out  of  the  rents  of  his  real 
estate. 

The  testate  died  on  the  21st  of  March 
1862;  and  the  annuities,  which  became 
payable  under  the  said  will  and  codicil, 
amounted  to  the  yearly  sum  of  660^  The 
yearly  rental  of  the  real  estate,  which  passed 
by  the  above-mentioned  will,  did  not  ex- 
ceed 480/. 

At  the  time  of  his  death  the  testator 
was  possessed  of  personal  estate  to  a  very 
large  amount  As  the  rents  of  the  real  estate 
were  insufficient  to  pay  the  annuities,  the 
question  brought  before  the  Court  was, 
whether  the  deficiency  ought  to  be  made 
good  out  of  the  income  or  capital  of  the 
residuary  personal  estate,  or  whether  the 
residuary  personal  estate  was  exonerated 
from  such  payment 

Mr.  W,  F,  Eobinson  appeared  for  the 
fanstees. 

Mr,  Kay  (with  whom  was  Sir  H,  Cairtut), 
for  the  annuitants,  contended,  that  this 
was  not  like  the  case  of  a  specific  legacy. 
The  rents  of  the  real  estate  were  point^  out 
by  the  testator  as  the  property  primarily 
liable,  but  if  they  proved  insufficient  there 
was  nothing  in  Uie  will  to  exonerate  the 
personal  estate.  The  evident  object  of 
the  testator  was  to  give  annuities  to  this 
amount,  whether  the  rents  of  the  real  estate 
were  sufficient  or  not;  the  deficiency  there- 
fore must  be  made  up  from  the  personal 
estate.  On  these  points  the  following  cases 
were  cited — 

Mcmn  V.  Copland,  2  Madd.  223. 
Fream  v.  Bowling,  20  Beav.  624. 
Hancox  v.  Abbey,  11  Vee.  179. 

If  the  Court  should  be  of  opinion  that 
the  personal  estate  was  exonerated,  the 
annuitants  were  entitled  to  have  the  defi- 
ciency made  up  by  a  mortgage  or  sale  of 
part  of  the  real  estates,  as  the  words  '^  rents 


and  profits"  might  be  extended  beyond  theiif 
natural  meaning  when  necessaiy  for  the 
object  of  the  testator — Allan  v.  Backhouse 

(1). 

Mr.  Oiffard  and  Mr.  Field,  for  C.  F. 

Fellows,  contended  that  if  not  a  specific 

gift,  this  was  in  the  nature  of  a  specific  gift, 

and  could  not  be  governed  by  the  rules 

applicable  to  a  demonstrative  legacy — 

Dickin  v.  Edwards,  4  Hare,  273;  8.C. 

nom.  Dickin  v.  Barker,  14  Law  Ji 

Rep.  (n.s.)  Chanc.  22. 

Gordon  v.  Duff,  in  re  Ward,  28  Beavj 

519. 
WilliatM  y.  Hughes,  24  Ibid.  474 ;  B.C4 
27  Law  J.  Rep.  (N.a)  Chanc.  218. 
The  amount  of  the  personal  estate  could 
not  be  inquired  into  as  a  ground  of  con- 
struction— Bootle  V.  Blundell  (2).    Having 
regard  to  the  terms  of  the  gift  over,  it 
was  clear  that  the  annuitants  could  not 
claim  to  have  the  deficiency  raised  out  of 
the  corpus  of  the  real  estates;  on  this  point 
they  cited — 

Phillips  V.  OuUeridge,  ante,  Chanc.  L 
BuUfox  V.  Sugden,  Johns.  234. 

Mr,  Kay,  in  reply. 

Wood,  V.C.  (May  4.)— The  question 
which  arises  is  one  which  has  veiy  fre- 
quently received  the  consideration  of  the 
Court,  namely,  whether  or  not  these  are 
annuities  given  as  part  of  a  certain  distinct 
property,  or  whether  they  are  simply  charged 
upon  tiie  property,  either  primarily  or 
secondarily,  as  the  case  may  be,  so  that,  in 
the  event  of  the  fund  itself  failing,  they 
became  charges  upon  the  general  personid 
estate. 

The  cases  are  veiy  numerous  upon  this 
subject,  and  may  be  divided  into  three 
separate  heads,  which  are  clear  and  distinct 
in  themselves,  though  the  application  of 
the  doctrine  applicable  to  the  particular 
case  before  the  Court  is  frequency  one  of 
some  difficulty.  There  is,  first,  the  case  in 
which  a  simple  gift  of  an  annuity  or  legacy 
is  made  wi^  a  charge  of  that  annuity  or 
legacy  upon  the  real  estate,  in  which  case 
the  personal  estate  is  not,  even  in  the  first 
instance,  exonerated,  but  remains  primarily 

0)  2  Yet.  k  B.  65. 
(2)  1  Mer.  193. 
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liAble;  it  is  simply  like  a  cliarge  of  debts 
or  other  payments  on  real  estate,  and  the 
gift  takes  effect  as  a  gift  of  a  legacy  or 
annuity ;  there  is  a  charge  made  npon  the 
real  estate;  but  the  personal  estate  is  pri- 
marily liabla  The  second  case  is  this; 
where  the  gift  is  in  such  a  form  that  the 
Court  has  held  that  it  is  a  specific  gift  of 
so  much  of  the  real  estate  as  would  be  suf- 
ficient to  raise  the  amount  charged,  in  which 
case  tJie  personal  estate  is  in  no  way  liable, 
and  the  chaige  takes  effect  out  of  that  spe- 
cific property  of  which  it  forms  a  part,  and 
that  property  failing,  the  gift  must  fail,  like 
every  other  specific  gift  The  third  and 
intermediate  class  of  cases  is  where  the 
legacies  are  what  the  Court  has  termed 
'Memonstratiire,"  that  is  to  say,  where 
there  is  a  clear  indication  of  intention  to 
give  a  legacy;  but  where  there  is  also 
pointed  out  a  specific  fund,  out  of  which  it 
is  to  be  paid,  and  in  that  case  the  specific 
fund  so  pointed  out  is  the  primary  fiind  to 
answer  the  chaige;  but  in  the  event  of  that 
fond  foiling,  the  gift  itself  does  not  fSsdl,  but 
the  testatoi^s  general  personal  estate  renudns 
liable. 

Cases  of  the  first  class,  where  there  is  a 
simple  gift  of  a  legacy  charged  upon  an 
estate,  are  so  common  that  I  need  scarcely 
mention  them;  the  personal  estate  is  first 
applicable,  and  the  charge  on  the  real  estate 
only  takes  effect  in  aid  of  the  personal 
estate.  Of  the  second  dass  of  cases,  a 
veiy  good  type  exists  in  the  case  of  Dtckin 
V.  Edtpords  (3),  where  Wigram,  V.C.  refers 
to  the  several  authorities  upon  the  subject, 
and  points  out  the  distinction  which  was 
laid  down  by  Lord  Macclesfield  in  SavUe  v. 
Blacket  (4).  The  question  is,  whether  or  not 
the  gifts  of  the  several  annuities  in  this  par- 
ticular will  are  to  be  treated  as  gifts  of  that 
description.  An  instance  of  the  third  dass 
is  that  case  of  Mann  v.  Copland  (5),  in 
which,  although  there  were  two  specific  funds 
out  of  which  the  legacy  was  to  be  paid  (it 
was  to  be  paid,  in  the  first  instance,  out  of 
the  real  estate,  and  if  that  failed,  out  of  an- 
other specific  fund,  and  both  funds  did  fsdl), 
it  was  held  that  the  gift  was  simply  demon- 
strative, and  that  the  annuity  was  to  take 
effect,   though    both  funds,    which  were 

(8>  4  Hare,  278. 

(4)  1  P.  Wins.  777. 

(5)  2  Madd.  228.     . 


pointed  out  as  the  fiinds  proper  to  answer 
the  gift  in  question,  had  fuled. 

Th%  Court  has  now  to  consider  whetlier 
the  testator  here  has  so  expressed  him- 
self as  to  indicate  a  clear  intention  to  con- 
fer a  gift  at  all  events,  simply  pointing  out 
the  fimd  which  he  wi^es  to  be  applied,  in 
the  first  place,  to  make  good  that  gift,  or 
whether  he  has  only  given  such  a  portion 
of  the  specific  fund  as  will  be  adequate  to 
meet  the  existing  charge.  In  the  case  of 
Dickin  V.  Edwards  the  Court  held  that  the 
thing  given  was  the  thing  created  by  the 
charge  ;  it  was  not  a  gift  of  a  sum  equiva- 
lent to  the  charge,  but  a  gift  of  so  much  of 
the  estate  as  formed  that  charge. 

This  class  of  cases  has  been  commented 
upon  at  some  length  by  Lord  Cottenham 
in  the  case  of  Greed  v.  Creed  (6),  which  was 
an  i^peal  from  the  dedsion  of  Sir  Edward 
Sugden.     Sir  £.  Sugden  had  reversed  the 
decision  of  Lord  Plunket,  and  the  House 
of  Lords  reversed  Sir  K  Sugden*s  dedsion. 
Ixk  that  case  the  gift  was  in  this  form  :  the 
testator  bequeathed  to  his  wifie  an  annuity 
or  yearly  rentrchaige  of  1,000/L  during  her 
life,  charged  upon  and  to  be  issuing  and 
payable  to  her  out  of  all  his  real  and  free- 
hold estates.  Perhaps  one  may  say  that  that 
was  not  a  very  difficult  case;  but  neverthe- 
less Lord  St.  Leonards  held  that  it  was 
not  there  a  specific  gift  of  an  interest  in 
the  real  estate;  and  the  form  in  which  it 
came  before  him  was  this,  the  real  estate 
being  dearly  primarily  charged  in  that  in- 
stance, the  other  legades  had  been  charged 
on  the  personal  estate,  and  had  exhau^ed 
it  entirely, — then  they  also  were  diarged  oo 
the  real  estate,  and  the  question  was,  whether 
they  were  to  be  paid  pari  pamu  with  the 
rentchaige,  or  whether  the  rentcharge  took 
priority,  and  in  that  case  Lord  St.  Leonards 
held  that  there  was  no  specific  gift,  that 
it  was  merdy  a  gift  of  an  annuity  charged 
upon  and  issuing  out  of  the  lands,  and 
that  the  annuities  and  gifts  payable  first 
out  of  the  personal   estate  were  charge- 
able jt>artpaMtf  with  this  particular  aimuity. 
As    regards    the    annuities    in    the  case 
before  me,  it  appeared  to  me  during  the 
ailment,  and  it  appears  to  me  still,  that 
there  was  a  clear  intention  to  make  the 
gift  at  all   hazards,    and  that   tlie  fond 

(6)  UCL&F.  491. 
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was  only  pointed  oat  as  the  property 
which  the  testator  wished  to  be  primarily 
applied  towards  its  satis&ction.  The  gift 
is  in  this  form — the  testatCMr  gives  several 
l^acies  in  the  first  instance;  and  then 
come  these  words,  ''to  my  said  nephew 
Charies  Lloyd  daring  his  l^Te  the  annaity 
or  yearly  sum  o£  120/.,  to  be  paid  to  him 
or  a{^ed  by  my  trastees  for  his  benefit ; 
to  my  said  nephew  Robert  Lloyd  during 
his  life,  the  annuity  or  yearly  sum  of  120^; 
to  Harriet  Huish,  wife  of  my  late  wife's 
said  brother  Calverley  Huish,  during  her 
life,  the  annuity  or  yearly  sum  of  SOL" — 
and  so  on :  he  gives  a  number  of  annuities 
in  those  terms,  and  then  he  says  at  the  end 
of  the  clause,  "and  I  declare  that  each  of 
the  said  five  annuities  shall  be  paid  by  the 
trustees  of  this  will  out  of  the  rents  of  my 
real  estates  hereby  devised  half-yearly,  and 
the  first  payment  thereof  shall  be  due  and 
be  made  at  the  end  of  six  calendar  months 
from  my  decease,  and  I  give  the  said  five 
annuities  free  of  legacy  duty,  which  I 
direct  to  be  paid  out  of  the  rents  of 
my  real  estate,  and  I  expressly  declare 
that  each  of  the  said  annuities  of  30/L 
and  every  payment  thereof  shall  be  for 
the  separate  and  inali^iable  use,"  and  so 
on  of  the  difiTerent  persons.  Therefore, 
there  is  in  that  instance  a  clear  and  dis- 
tinct gift  of  an  annuity  or  yearly  sum  of 
money,  and  then  a  direction  to  the  trustees 
to  pay  it  out  of  his  real  estate ;  and  then 
tiiere  is  a  subsequent  gift  of  all  the  here- 
ditaments of  which  the  testator  may  be 
seised^  and  of  all  the  residue  and  re- 
mainder of  his  personal  estate  and  effects 
to  the  trustees,  upon  trust  with  and  out  of 
the  rents  and  income  of  his  said  real  estates 
to  pay  the  said  several  annuities.  He 
again  evidently  desires  that  to  be  the  first 
fond  to  be  applied. 

All  that  as  it  appears  to  me  can  be  said 
upon  this  will  is,  that  the  testator  has  made 
a  dear  gift  of  an  annuity  or  yearly  sum,  and 
then  there  is  a  direction  that  it  shall  be 
paid  out  of  a  certain  frmd,  which  he  con- 
siders, as  most  testators  do,  will  be  fully 
adequate  for  the  purpose.  As  regards  the 
real  and  personal  estate,  he  prefers  the  ap- 
plication of  the  real  estate  towards  the  gift 
he  has  made  ;  but  the  question  in  all  these 
cases  is,  does  he  prefer  the  total  failure  of 
the  gift  to  its  being  payable  out  of  other 


property,  if  the  property  indicated  as  the 
fund  which  is  to  be  first  applicable  to  the 
legacy  shall  happen  to  fail )  It  i^pears  to 
me  that  the  present  case  is  similar  in  that 
respect  to  the  case  of  Mann  v.  Captand^ 
and  that  no  such  intention  can  be  gathered 
from  the  will  I  think  the  codicil  does  not 
at  all  assist  the  contrary  view,  but  it  seems 
to  me  exactly  to  tally  with  the  provision 
which  the  testator  has  made  in  his  will, 
and  to  be  in  a  very  marked  manner  a  posi- 
tive gift  in  the  same  form  as  the  gift  of  the 
other  annuities.  There  is  a  particular  limi* 
tation  as  to  age,  which  might  have  had 
some  bearing  as  to  the  question  of  making 
the  corpus  of  the  real  estate  available  5 
that  had  been  of  importance,  and  the  codicil 
contains  the  foUowing  clause — ''audit  is 
my  will  and  I  declare  that  the  several  an- 
nuities hereby  given  and  devised  shall  be 
a  charge  upon  and  be  paid  out  of  the  rents 
of  my  messuages  or  tenements,  lands,  here- 
ditaments and  the  real  estates."  What  is 
that  but  the  ordinaiy  form  of  a  gift  of 
annuities  charged  upon  real  estate)  the 
gift  of  the  annuity  being  absolute  and 
simple,  and  then  there  being  a  direction  or 
demonstration  of  the  fund  out  of  which  it 
is  to  be  raised. 

I  think,  therefore,  that  this  case  comes 
within  that  class  of  authorities  of  which 
Mann  v.  Copland  is  an  instance,  which  are 
all  well  collected  in  Mr.  Hawkins's  very 
able  and  concise  Treatise  upon  the  Law  of 
ike  Ckmstrvction  of  Wills,  p.  289,  and  I 
must  hold  that  the  deficiency  of  the  yearly 
rents  ought  to  be  supj^ed  out  of  the  capital  • 
of  the  residuary  personal  estate  of  the  tes- 
tator. 


WK8TBUBy,L.C.  1 

March  11 ;       >     solfb  v,  pkrbt. 
May  6.         ) 

Mortgage — Exoneralion — ^^  Locke  Kin^s 
Act,""  17  <Cr  18  Vict,  c,  \U,—WUl  already 
made, 

A  will  executed  he/ore  the  1st  of  January 
1855,  is  a  will  already  made  within  the 
meaning  of  the  17(£rl8  Vict.  <^  113,  not^ 
withstanding  it  does  not  come  into  operation 
by  the  death  of  the  testator  till  after  that 
day.  Nor  unll  a  mere  repubUeation  by 
codieily  giving  no  new  operation    to    the 
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material  dispoaitWM  in  the  willy  deprive 
it  of  the  character  of  a  wiU  alreddy  made. 
Thereforey  where  a  testator j  hy  his  willy 
dated  before  the  \st  of  January  1855, 
devised  real  estate  (which  was  then  subject 
to  certain  mortgages  J  to  T,  P,  in  fety  and 
after  that  day  made  a  codicil  which  did  not 
affect  or  refer  to  the  devisCy  it  was  heldy  that 
the  devisee  was  entitled  to  have  the  devised 
estate  exonerated  out  of  the  personalty. 

In  this  cause,  the  facts  of  which  are 
reported  antey  p.  H9,  the  question  whether 
the  defendant,  T.  Perry,  was  entitled  to 
hare  the  mortgages  on  the  real  estate  de- 
vised to  him  by  the  will  of  Nehemiah  Peny, 
paid  off  out  of  the  testator's  personal  estate, 
came  on  to  be  argued,  in  pursuance  of  the 
agreement  come  to  in  the  court  below. 

The  question  turned  upon  the  construc- 
tion of  Uie  17  <fe  18  Vict.  c.  113,  commonly 
called  ''  Locke  King's  Act,''  section  1.  of 
which  enacts,  '^  That  when  any  person  shall, 
after  the  31st  of  December  1854,  die  seised 
of  or  entitled  to  any  estate  or  interest 
in  any  land  or  other  hereditaments  which 
shall  at  the  time  of  his  death  be  charged 
with  the  pajrment  of  any  sum  or  sums  of 
money  by  way  of  mortgage,  and  such  per- 
son shall  not  by  his  will  or  deed  or  otiier 
document,  have  signified  any  contrary  or 
other  intention,  the  heir  or  devisee  to  whom 
such  land  or  hereditaments  shall  descend 
or  be  devised  shall  not  be  entitled  to  have 
the  mortgage  debt  discharged  or  satisfied 
out  of  the  personal  estate  or  any  other  real 
estate  of  such  person,  but  the  land  or  here- 
ditaments so  diarged  shall,  as  between  the 
different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to 
the  pa3nnent  of  all  mortgage  debts  with 
which  the  same  shall  be  charged,  every  part 
thereof  according  to  its  value,  beanng  a 
proportionate  part  of  the  mortgage  debts 
charged  on  the  whole  thereof :  Provided 
always,  that  nothing  herein  contained  shall 
affect  or  diminish  any  right  of  the  mort- 
gagee on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his 
mortgage  debt  either  out  of  the  personal 
estate  of  the  person  so  dying  as  sGforesaid 
or  otherwise :  Provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  of 
any  person  claiming  imder  or  by  virtue 
of  any  will,  deed,  or  document  already 


made,  or  to  be  made  before  the  1st  of  Janu* 
ary  1855." 

Mr,  Wickens^  for  the  plaintifi^  the  exe- 
cutors of  the  testator,  submitted  the  question 
to  the  Court 

Mr.  Daniely  for  the  parties  daiming 
under  the  devisee,  Thomas  Perry,  who  had 
died  since  the  institution  of  tMs  suit,  sub- 
mitted that  the  case  was  dear.  The  will 
having  been  made  before  the  passing  of  tlM 
act,  the  rights  of  the  devisee  were  protected 
by  the  second  proviso — Eno  v.  Tatam  (1). 
Mr,  Amphletty  for  the  widow,  and 
Mr,  Bendally  for  the  next^f-km  of  the 
testator,  contended  that  a  will,  being  ambu- 
latory during  the  life  of  the  testator,  was 
not  made  till  his  death ;  but  if  the  will  were 
to  be  considered  as  made  at  the  time  when 
it  was  executed,  then  the  codicil,  which  was 
executed  after  the  passing  of  the  act,  must 
be  taken  as  a  republication  of  the  will,  which 
is  tantamount  to  the  making  of  the  will 
de  novo. 

The  following  cases  were  dted — 
Moore  v.  MoorCy  10  W.  Rq).  877. 
Woolsteneroft  v.    Woolstencrofiy  2  De 
Gex,  F.  <k  J.  347, 350;  s.  c  30  Law  J. 
Hep.  (n.s.)  Chanc.  22. 
Pemhrooke  v.  Friendy  1  Jo.  &  H.  132. 
MeUishv.  VaUinSy  2  Ibid.  194;  s.  c.  31 

Law  J.  Rep.  (n.s.)  Chanc.  592. 
The  Attorney  Oeneraly,  Heartwelly  Amb. 

451. 
Webb  V.  Byngy  2  Kay  A  J.  669;  s-c 

26  Law  J.  Rep.  (N.a)  Chanc.  107. 
1  Williamson  ExecutorSy  156,  3rd  edit 
1  Jarman  on  Willsy  voL  i.  310, 3rd  edit 
1  Vict,  c.  26.  *.  34. 

The  LoBD  Chancbllob. — Two  questions 
have  been  argued  before  me  on  a  recent 
statute  of  the  legislature,  passed  in  the  year 
1854.  The  first  question  is,  whether  the  act 
has  any  application  whatever.  The  second 
question  will  be,  supposing  it  to  apply, 
whether  there  be  not  found  in  this  will 
words  which,  according  to  the  exception 
contained  in  the  statute,  would  prevent  the 
statute  from  being  the  rule  touching  the 
payment  of  the  mortgage  debt.  It  was 
the  object  of  the  legislature  plainly  in  this 
statute,  in  the  first  place,  to  prevent  it  bdng 
a  retrospective  rule.    Accordingly,  it  has 

<1)  Ante,  p.  811. 
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defined  veiy  accurately  from  what  period  it 
ahall  come  in  force,  and  what  effect  it  shall 
have  prospectively.  It  declares  expressly 
that  it  shall  not  have  a  retrospective  operar 
tion  to  affect  the  rights  of  persons  claiming 
under  "any  will  akeady  made.''  Now,  I 
have  before  me  persons  who,  so  far  as  the 
present  controversy  extends,  claim,  both  of 
them,  under  a  will  made  in  1848;  because 
the  devisee  of  the  real  estate  refers  his 
rights  entirely  to  the  devise  contained  in 
the  will  which  was  duly  made  and  executed 
in  the  year  1848.  And  the  otJier  question, 
BO  Cm*  as  relates  to  the  indication  of  a  con- 
^^ly  intention,  depends  on  the  meaning  of 
ihe  worda  written  by  the  testator  in  the 
will  made  and  executed  in  the  year  1848. 
What^  Uien,  does  the  legislature  intend  by 
the  words  '^wiU  already  made''?  It  is  said 
that  nothing  can  be  properly  denominated 
a  will  until  alter  the  dei^  of  the  testator, 
when  it  comes  into  operation.  I  am  not  of 
opinion  that  that  is  the  meaning  of  the 
word  "will"  in  this  part  of  the  statute.  I 
think  the  design  of  the  l^islature,  as  evi- 
denced from  the  whole  of  the  act,  was  to 
prevent  this  new  rule  of  distribution  being 
applied  to  any  landed  estate,  when  that 
estate  ia  found  to  be  disposed  of  and 
governed  by  the  operation  of  a  will  actually 
made  antecedently  to  the  time  fixed  by  the 
fegiahiture — ^namely,  the  1st  of  January 
1855.  And  the  word  "will"  is,  of  course, 
used  here  with  reference  to  its  state  and 
effect  as  a  will ;  but  it  denotes  an  instru- 
ment already  made  as  an  instrument  which 
shall  hereafter  come  into  operation  as  sucL 
The  proviso  is  express  that  the  statute  shall 
not  affect  the  rights  of  persons  claiming 
under  or  by  virtue  of  "any  will  already 
made."  Of  course  no  person  can  claim 
under  a  will  until  after  the  death  of  the 
testator ;  but  any  person  may  claim  under 
a  will  coming  into  operation  after  the 
1st  of  Januaiy  1855,  but  actually  made 
and  executed  at  a  date  anterior  to  that  time. 
My  opinion  is,  therefore,  that  here  the 
parties  before  me  do  claim  under  a  will 
which  was  in  existence  at  the  time  of  the 
passing  of  thia  act,  and  therefore  was  already 
made,  and  which,  as  so  made,  does,  for  the 
purpose  of  this  controversy,  come  into  ope- 
ration after  the  time  fixed  by  the  act,  and 
the  parties  before  me  claim  imder  that 
inatniment.  A  difficulty  would  undoubtedly 
lixw  SxBixs,  32.->GHjaia 


have  arisen  if  the  parties  were  claiming 
the    property    in    question    not    entirely 
under  the  will  of  1848,    but  under  and 
by    virtue  of  a  will   actually   made    in 
1848,   but  republished   at  a    subsequent 
time,  and  the  devises  in  which  took  effect, 
quo<id  any   particular    estate,    by  virtue 
only    of   that    subsequent    republication. 
There   would    have  been  a  difficulty  in 
applying  to   devisees  claiming  by  virtue 
of  a  testamentary  instrument  made  at  one 
time  and  republished  at  another,  and  having 
an   effect  partly  upon   property  existing 
before  the  date  of  the  original  making,  and 
partly  upon  property  acquired  in  the  inter- 
val between  the  original  date  and  the  date 
of  the  republication ;    because  such  per- 
sons could  not  be  said,  in  the  language  of 
the  statute,  to  be  claindng  under  "a  will 
already  made."     They  would  be  claiming 
partly  by  virtue  of  a  will  that  was  already 
made,  and  partly  by  virtue  of  the  opera- 
tion given  to  that  instrument  from  the  fiict 
of  its  republication.     But  that  is  not  the 
case  here.     The  parties  here  claim  imder 
and  by  virtue  of  the  will  of  1848,  and  the 
will  of  1848  does  not  cease  to  answer  the 
description  of  "  a  will  already  made,"  be- 
cause it  may  have  been  republished  at  a 
time  subsequent  to  the  1st  of  January  1855. 
I  am  therefore  clearly  of  opinion  that,  with- 
in the  spirit  of  the  act,  and  the  intent  of 
the  act  to  prevent  an  unjust  retro-activity 
of  the  statute,  and  within  the  words  of  the 
act,  this  will,  under  which  the  present  con- 
troversy arises,  was  "  a  will  already  made," 
within  the  meaning  of  those  expressions — 
at  the  time  when  this  act  received  the 
Royal  assent.     Now,  that  would  render  it 
unnecessary  to  enter  upon  the  other  quea- 
tion ;  and  that  being  so  I  should  be  very 
unwilling  to  discuss  the  other  question, 
because  I  understand  there  has  been  a  con- 
trariety of  decisions  on  the  matter;  and  it 
may  not  be  necessary  to  do  more  than  to 
put  this  particular  case  upon  a  basis  which 
is  sufficient  for  my  decision,  without  giving 
it  any  auxiliary  ground  which  is  not  neces- 
sary for  that  determination.    Undoubtedly, 
I  should  be  very  unwilling  to  hold  that  a 
mere  technical  rule  of  interpretation  is  to 
be  regarded,  in  all  cases,  as  sufficient  to 
exclude,  or  signifying  marks  of  intention, 
so  as  to  bring  the  case  within  the  statute. 
It  may  be  better,  probably,  to  rest  each  case 
8P 
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on  its  own  particular  circumstances ;  and  it 
is  unnecessary,  therefore,  to  enter  into  the 
discussion  of  those  contradictory  decisions, 
for  it  will  be  impossible  to  lay  down,  I 
think,  a  general  rule  that  shall  be  appli- 
cable to  aJl  the  cases,  because  in  every  par- 
ticular case  the  signification  and  intention 
may  be  collected,  not  only  from  the  words, 
but  also  from  the  effect  of  the  disposition ; 
from  the  whole  will  and  the  nature  of  the 
gifts  made  by  that  wilL  It  is  utterly  im- 
possible therefore  that  the  decision  of  one 
case  can  be  properly  taken  or  established 
as  a  guide  for  the  decision  of  any  other. 
In  this  particular  case  I  hold  the  will  to 
have  been  made  at  the  time  of  the  statute 
within  the  meaning  of  the  statute;  and 
that,  therefore,  Locke  King's  Act  has  no 
application,  and  that  the  devisee  is  entitled 
to  the  old  rule  of  the  Court,  namely,  to 
have  the  devised  estate  exonerated  out  of 
the  personalty. 


ROBOLLY,  M.R 

Dec.  2. 


AOLAND  V.  OBAVENEK. 


Receiver — Mortgagee — Legal  Estate — 
Secondary  Security, 

A  brother  and  sister  conveyed  their  sepa- 
rate estates  to  a  mortgagee,  and  the  deed  con- 
tained a  proviso  that  recourse  shotdd  not  he 
had  to  the  sister^ s  estate  so  long  cu  the  hrothev's 
estate  was  sufficient  to  pay  the  money  lent. 
The  brother's  estate,  owing  to  prior  mortgages, 
was  insufficient,  but  no  formal  adininistrar 
tion  of  his  estate  had  been  made.  Upon  a 
bill  to  foreclose  the  sister's  estate, — Held, 
that  the  plaintiff,  like  a  subsequent  m<yrtgagee, 
was  entitled  to  a  receiver, 

Mrs.  Acland  lent  to  Thomas  Waller  a 
sum  of  5,000/.  upon  a  mortgage,  dated  the 
30th  of  August  1830,  which  comprised 
certain  freehold  and  leasehold  estates,  situ- 
ate at  Ospringe  and  Faversham,  and  his 
life  interest  in  the  Stodmarsh  estate,  all 
of  which  were  in  the  county  of  Kent. 

These  estates  were  the  property  of  Thomas 
Waller. 

His  sister,  Sarah  Juliana  Waller,  also 
joined  in  the  mortgage,  and  she  conveyed 
her  Chapel  House  estate,  in  the  parish  of 
Ospringe,  to  the  plaintiff  and  her  heirs. 


The  estates  were  subject  to  redemption  on 
pa3nnent  of  the  principal  and  interest,  with 
powers  of  sale  in  default 

Miss  Waller's  property  was  an  auxiliary 
security  only,  and  she  did  not  covenant  for 
payment  of  the  mortgage-money  or  interest 

The  mortgage  deed  provided  that  the 
power  of  sale  should  not  prejudice  the 
plaintiff's  right  to  foreclose;  but  it  also 
provided  that  recourse  should  not  be  had 
to  the  property  of  S.  J.  Waller  thereby 
mortgaged,  and  that  the  same  should  not 
be  sold  unless  the  property  of  the  said  T. 
Waller  thereby  mortgaged  should  prove  an 
insufficient  security  and  the  monies  pro- 
duced by  the  sale  thereof  should  prove  in- 
sufficient to  pay  and  satisfy  to  the  plaintiff 
such  sum  or  sums  of  money  as  might  be 
due  and  owing  to  her  by  virtue  of  the  said 
indenture. 

S.  J.  Waller,  by  her  will,  dated  the  31st 
of  March  1847,  directed  that  any  mortgage 
debts  which  she  might  owe  should  be  pa^ 
exclusively  out  of  the  property  comprised 
in  such  mortgages,  and  ^e  thereby  devised 
her  freehold  dwelling-house  called  Chapel 
House  and  her  other  lapds  comprised  in 
the  mortgage,  to  the  defendants  George 
Wright  Gravener  and  Augustus  Volncy 
Waller,  their  heirs  and  assigns,  upon  trusty 
at  their  discretion,  to  sell  the  same,  and 
she  directed  that  the  proceeds  of  the  sale, 
and  the  rents  and  profits  in  the  mean  time 
should  form  part  of  her  personal  estate, 
which  was  to  be  applied  for  the  benefit  of 
her  nephews  as  therein  mentioned. 

The  testatrix  died  on  the  12th  of  May 
1847,  having  appointed  the  defendants  her 
executors. 

The  plaintiff's  mortgage  upon  T.  Waller^s 
property  was  subject  to  two  prior  mortr 
gages,  exceeding  its  value.  The  plaintiff 
instituted  a  suit  to  reduce  these  claims, 
but,  upon  an  examination  of  the  accounts, 
that  was  found  impossible.  She,  therefoie, 
under  the  power  of  sale  in  her  mortgage, 
sold  all  T.  Waller^s  property  comprised  in 
the  mortgage,  subject  to  tJie  claims  of  the 
prior  mortgagees  for  300^ 

The  plaintiff  then  instituted  this  suit,  and 
submitted  that  until  the  accounts  were 
taken,  the  rents  and  profits  of  the  Chapel 
House  estate  ought  to  be  secured  for  her 
benefit.  She  tJien  prayed  that  she  mi^t 
be  declared  entitled  to  have  recourse  to  the 
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Chapel  House  estate  for  the  payment  of  her 
mortgage  debt;  for  leave  to  enter  into  pos- 
session, or  otherwise  for  a  receiyer ;  and  for 
foreclosure  in  de£ftult  of  pa3anent  of  what 
upon  taking  the  accounts  should  be  found 
due.  The  plaintiff  now  moved  for  a 
receiver. 

Mr,  Selwyn  and  Mr,  ErBhine^  for  the 
plaintiff. — The  whole  of  the  principal  money 
is  due,  and  the  Chapel  House  estate  is 
the  only  security;  the  mortgagor  is  under 
no  personal  liability  to  pay  the  money, 
and  from  the  provisions  in  the  deed  no 
direct  recourse  can  be  had  to  the  estate 
of  the  surety  until  the  primary  estate  is 
exhausted.  The  defendants  say,  that  there 
is  nothing  to  shew  that  the  primary  estate 
is  insufficient;  the  plaintiff  says  there  is, 
and  she  asks  for  the  appointment  of  a  re- 
ceiver to  get  in  the  rents  until  the  questions 
between  the  parties  are  determined. 

Mr,  MartindaUj  for  the  defendants. — 
Miss  Waller  joined  in  the  mortgage  as 
surety.  She  omveyed  her  estate,  subject 
to  the  proviso  for  redemption ;  she  never 
covenanted  to  pay  the  money  lent;  there  is, 
therefore,  nothing  to  prevent  the  plaintiff 
from  obtaining  possession  of  the  estate  as 
legal  owner.  If  her  brother's  estate  was 
insufficient  to  pay  the  money  lent,  the  pro- 
viso against  having  recourse  to  the  Chapel 
House  estate  was  effectual  only  so  long  as 
there  vras  a  probability  of  her  brother's 
estates  being  sufficient  to  pay  the  piincipal 
and  interest  In  the  present  case,  it  cannot 
be  said  that  the  brother's  estate  has  been 
administered ;  its  real  value  has  not  been 
ascertained.  It  is  therefore  denied  that 
the  events  have  happened  which  entitled 
the  plaintiff  to  have  recourse  to  the  secon- 
daiy  estate. 

The  Mastsb  of  the  Rolls. — I  must 
make  an  order  for  the  appointment  of  a 
receiver.  It  is  certainly  true  that  if  the 
mortgagee  has  tJie  legal  estate  she  can  take 
possession,  and  no  reason  exists  for  asking 
for  a  receiver;  and  there  certainly  \a  no 
right  to  have  the  advantage  of  a  receiver 
when  a  mortgagee  can  take  possession ;  but 
the  reason  for  refusing  the  appointment  is 
on  the  ground  of  the  mortgagee  being  able 
to  take  possession.  A  receiver,  however, 
will  be  appointed  upon  the  application  of  a 
second  mortgagee.  It  is  true  that  the  l^gal 


estate  is  in  the  plaintiff;  but  no  recourse 
is  to  be  had  to  the  Chapel  House  estate 
until  the  primary  estate  of  Thomas  Waller 
is  ascertained  to  be  insufficient  The  ques- 
tion, it  is  true,  might  be  tried  at  law,  but 
it  can  also  be  tried  in  this  court;  the  defen- 
dants, by  their  answer,  admit  that  the 
plaintiff  can  have  relief  at  law  as  well  as  in 
equity.  They  are,  however,  at  liberty  to 
pay  the  money  into  court.  If  they  decline 
to  do  so,  I  must  grant  a  receiver. 

On  the  3l8t  of  January  1863  a  decree 
was  made  foreclosing  the  estate  in  the 
event  of  the  principal  and  interest  not  being 
repaid. 


ROBOLLY,  M.R 
Jan.  16. 


BONPIELD  V,  HASSELL. 


Annuity —  Cesser  —  Assignment — Mar- 
riage, 

Marriage  tnll  not  determine  an  annuity 
given  to  a  feme  sole  for  life  until  she  shall 
be  bankrupt  or  insolvent,  or  shall  assign  or 
dispose  of  it,  or  do  any  act  whereby  the 
annuity,  or  any  part  thereof  shall  be  vested, 
or  become  liable  to  be  vested,  in  any  other 
person, 

James  HasseU,  by  a  deed  dated  the  5th 
of  October  1852,  covenanted  with  Emily 
Gk)ode  that  he,  his  heirs,  executors  and 
administrators,  would  pay  or  cause  to  be  paid 
to  her  an  annuity  of  100^  a  year,  "  for  and 
during  the  natural  life  of  the  said  Emily 
Goode,  until  she  shall  be  declared  a  bank- 
rupt or  take  the  benefit  of  any  act  of  par- 
liajnent  for  the  relief  of  insolvent  debtors, 
or  shall  assign  or  dispose  of  the  said  annuity 
or  yearly  sum,  or  do  any  act  whereby  the 
same  or  any  part  thereof  shall  be  vested  or 
become  liable  to  be  vested  in  any  other 
person ;"  such  annuity  to  be  paid  and  pay- 
able quarterly. 

On  the  25th  of  March  1859,  Emily 
€k>ode  intermarried  with  Mr.  Bonfield. 

Mr.  HasseU  retained  the  deed  in  his 
possession,  and  without  informing  Mrs. 
Bonfield  of  the  provision  he  had  made  for 
her,  he  paid  the  annuity  to  her  up  to  the 
quarter  previous  to  his  decease,  which  took 
place  on  the  25th  of  December  186L    The 
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deed  was  delivered  to  the  plaintiff,  Mrs. 
Bonfield,  after  the  decease  of  James  Has- 
sell,  in  pursuance  of  directions  found  with 
the  deed. 

By  his  will  Mr.  Hassell  appointed  the 
defendants  his  executors,  but  they  refused 
to  pay  the  annuity,  and  alleged  that  on  the 
marriage  of  Mrs.  Bonfield  the  annuity  be- 
came Tested  or  liable  to  be  vested  in  her 
husband,  and  that  the  estate  of  the  deceased 
ceased  to  be  liable  to  the  payment. 

Mr.  and  Mrs.  Bonfield  then  filed  this  bill, 
asking  that  she  might  be  declared  entitled  to 
the  annuity  and  to  payment  of  the  arrears, 
and  also  asking  for  a  proper  administration 
of  the  estate  of  the  testator. 

Mr,  Selwyn  and  Mr,  Freeling,  for  the 
plaintiffs,  insisted  that  the  marriage  was  not 
such  an  act  as  worked  a  determination  of 
the  annuity — 

Avison  V.  HolmeSy  1  Jo.  <fe  H.  530,  540, 

note  (a);  s.  c.  30  Law  J.  Rep.  (n.s.) 

Chanc.  564. 
Mr,  Prideaitx  and  Mr,  Druce,  for  the 
defendants. — The  annuity  was  personal  to 
the  wife;  by  her  marriage,  it  was  either 
"  vested  or  became  liable  to  be  vested "  in 
her  husband;  he  could  receive  the  quarterly 
payments  and  give  receipts  for  the  amount 
as  they  became  due;  he  could  assign  it  for 
value  certainly  during  their  joint  lives.  And 
even  if  he  did  not  sell,  the  wife  had  no 
equity  for  a  settlement  so  long  as  she  was 
maintained  by  her  husband;  and  therefore, 
by  her  marriage,  she  must  be  considered 
as  having  destroyed  her  title  and  deter- 
mined her  interest — 

Siiffe  V.  EverUt,  1  Myl.  &  Cr.  37;  s.c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  138. 
Tiddyr.  Linter,  3  De  Gex,  M.  <fe  G.  857; 

8.C.  10  Hare,  140;  23  Law  J.  Rep. 

(n.s.)  Chanc.  249. 
Croft  V.  Lumley,  6  H.L.  Cas.  672;  ac. 

27  Law  J.  Rep.  (n.s.)  Q.B.  32L 

The  Master  of  the  Rolls. — I  have 
to  consider  whether  the  marriage  of  the 
annuitant  was  an  act  on  her  part  which 
vested  the  annuity  or  made  it  liable  to  be 
vested  in  any  other  person.  The  settlor 
certainly  did  not  so  consider  it,  since  he 
paid  it  quarterly  for  two  years  and  a  half 
after  she  was  married.  This  could  not 
affect  the  construction  of  the  covenant  which 
he  had  entered  into  for  payment  of  the 


annuity.  It  did  not  by  the  solemnization 
of  the  act  of  marriage  become  vested  in  the 
husband,  neither  was  it  liable  to  vest  in 
him.  The  accruing  payments  as  they  be- 
came due  might  certainly  be  received  by 
the  husband ;  he  could  give  a  valid  discharge 
for  them.  The  covenant,  however,  must  be 
strictly  construed  against  the  covenantor, 
and  the  utmost  that  could  be  said  on  behalf 
of  his  estate  was,  that  the  annuitant  was  so 
situated  that  her  husband  was  able  to  give 
valid  discharges  for  the  pa3nnents  when 
due ;  on  the  application  of  ^e  wife,  how- 
ever, this  Court  would  secure  a  portion  of 
the  annuity  for  her  benefit,  and  with  his 
assent  it  would  settle  the  whole  upon  the 
wife.  K  she  joined  with  her  husband  in 
assigning  it,  she  would  then  violate  tJie  con- 
ditions upon  which  it  was  held;  the  an- 
nuitant, however,  had  done  nothing  either 
to  vest  the  annuity  or  make  it  liable  to  be 
vested  in  any  other  person.  At  the  request 
therefore  of  the  husband,  I  will  settle  the 
annuity  upon  the  wife  for  her  separate  use 
without  power  of  anticipation,  as  this  will 
prevent  her  from  in  any  way  assigning  it  I 
shall  therefore  declare,  that  the  plaintiff^ 
Mrs.  Bonfield,  is,  notwithstanding  her  nuur- 
riage,  entitled  to  the  annuity,  and  order  the 
arrears  and  future  payments  to  be  made  to 
her  for  her  separate  use  without  power  iA 
anticipation,  and  reserve  liberty  to  apply. 
In*other  respects  there  must  be  the  osual 
administration  decree. 


WbSTBTTBY,  L.C.  )  WBTHSBKLL  V, 

Jan.  16,  21.      /  wsthsbell. 

WUl — CoTistruction — IndeJiniU  Gift  of 
Interest — Remoteness, 

A  testcUor,  by  his  mil,  directed  the  inter- 
est only  of  ail  the  residue  of  his  property  to 
be  divided  into  cu  many  equal  parts  or  shares 
as  there  might  be  children  of  N.  T,  TF, 
share  and  share  alike,  as  eocA  of  the  said 
children  should  com€  of  o/ge;  <md  in  ease 
any  one  of  them  should  die  without  any 
children  of  their  own,  his  or  her  share  of  the 
said  interest  should  devolve  to  the  surviving 
children,  share  and  share  aUke,  and  so  on 
successively  until  the  whole  amount  of  the 
said  residue  should  come  into  the  hfinds  of 
the  grandchildren  and  great^andchildren 
of  N.  T.  TT;— Held,  first,  that  the  children 
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took  immediate  vested  interests  in  the  shares, 
suhfect  to  the  executory  gift  over,  and  that 
the  enjoyment  only  was  postponed  till  twenty- 
one;  secondly,  that  the  children  took  life 
interests  only,  and  not  absolute  interests  in 
the  shares;  and,  thirdly,  that  the  gift  to  the^ 
grandchildren  and  great^andchUdren  of 
N.  T,  W,  was  not  void  for  remoteness,  as  in 
the  event  of  a  child  dying  leaving  issue,  the 
death  of  that  child  teas  the  period  at  which 
the  class  of  persons  to  take  his  sJiare  wets  to 
he  ascertained, 

William  de  Canlier  made  his  will,  dated 
the  30th  of  September  1855,  containing 
the  following  clause  :  '*  My  will  is,  that  the 
annual  interest  only  of  all  the  residue  of 
my  property,  of  whatsoever  kind  or  where- 
soever placed,  shall  be  divided  into  as  many 
equal  parts  or  shares  as  there  may  be  chil- 
dren Hving  and  begotten  of  the  body  of 
Thomas  Nathaniel  Wetherell,  surgeon,  on 
the  body  of  his  present  wife,  Louisa 
Wetherell,  share  and  share  alike,  as  each 
of  the  said  children  come  of  age ;  and  in 
case  any  one  of  Ihe  said  children  shall  die 
without  any  children  of  their  own  lawfully 
begotten,  then  and  in  that  case  his  or  her 
share  of  the  said  interest  (as  the  case  may 
be)  shall  devolve  to  the  surviving  children, 
share  and  share  alike,  and  so  on  succes- 
sively until  the  whole  amount  of  the  said 
residue  comes  into  the  hands  of  the  grand- 
children and  great-grandchildren  of  the 
aforesaid  T.  N.  Wetherell  and  of  his  wife 
Louisa  Wetherell" 

The  testator  died  in  April  1861,  and 
the  will  was  proved  in  the  following  June 
by  N.  T.  WethereU,  his  executor,  who  filed 
the  bill  in  the  present  suit  for  tiie  adminis- 
tration of  his  estate. 

There  were  seven  children  of  N.  T. 
Wetherell  (in  the  will  called  T.  N. 
Wetherell)  and  his  wife,  who  were  living 
at  the  death  of  the  testator.  At  the  time 
of  filing  the  bill  tiiree  of  these  children  had 
attained  twenty-one,  and  there  was  also  one 
grandchild.  By  the  order  of  Stuart,  V.C., 
made  on  further  consideration,  it  was  de- 
dared  that  according  to  the  true  construc- 
tion of  the  will  the  seven  children  of  the 
plaintiff  and  his  wife  who  were  living  at 
the  tim^  of  the  death  of  the  testator  became 
entitled  upon  his  death  to  the  whole  annual 
interest)  rents  and  profits  of  the    clear 


residue  of  the  real  and  personal  estate  as 
tenants  in  common  for  hfe,  with  remainder 
to  all  the  children  of  such  children,  as  to 
the  personal  estate  as  tenants  in  common 
per  stirpes,  and  as  to  the  real  estate  as 
tenants  in  common  in  fee  ^xiel'^Xq  per  stirpes ; 
and  that  in  case  any  one  or  more  of  the  said 
seven  children  should  die  without  ever  having 
had  any  child,  then  the  share  or  respective 
shares  of  such  child  or  children  so  dying, 
as  well  original  as  accruing,  should  go  to 
the  other  or  others  of  the  said  children  as 
tenants  in  common  for  life,  with  remainder 
to  all  the  children  of  such  other  or  others 
of  the  said  children  as  should  have  any 
child;  and  as  to  the  personal  estate  as 
tenants  in  conunon  absolutely  per  stirpes^ 
and  as  to  the  real  estates  as  tenants  in 
common  in  fee  simple  per  stirpes. 

Some  of  the  next-of-kin  of  the  testator 
presented  a  petition  of  rehearing,  contend- 
ing that  there  was  an  intestacy. 

Mr,  Hobhouse  and  Mr,  Fry,  for  the 
appellants. — ^The  will  cannot  be  interpreted 
at  all,  and  is  void  for  uncertainty.  At  all 
events  there  is  a  partial  intestacy  as  to  the 
income,  which  does  not  vest  till  the  chil- 
dren attain  twenty-one;  and  the  gift  of  the 
corpus,  if  there  is  any  gift  of  the  corpus, — 
for  the  rule  that  an  unlimited  gift  of  the 
income  is  a  gift  of  the  principal,  does  not 
apply  where  there  is  a  contrary  intention, 
and  such  intention  appears  here  throughout 
the  will — is  void  for  remoteness. 

1  Jarman  on  Wills,  527,  3rd  edit. 

Banelagh  v.  Eanelagh,  12  Beav.  200; 

8.  c.  19  Law  J.  Rep.  (n.s.)  Chanc.  39. 

Blann  v.  Bell,  6  De  Gex  «fe  Bm,  658 ; 

2  De  Gex,  M.  &  G.  775;  21  Law  J. 

Rep  (N.8.)  Chanc.  81 1 ;  22  Ibid.  236. 

Mr.  Matins  and  Mr,  Pemberton,  for  the 
children  of  N.  T.  Wetherell 

Mr,  Greene  and  Mr,  Eddis,  for  the  grand- 
child, referred  to 

£x  parte  Rogers,  2  Madd.  449. 

Mr,  Bacon  and  Mr,  O,  L,  Russell,  for 
the  executor. 

Mr.  Hchhouse  replied. 

The  LoBD  Chancbllob. — The  only  ques- 
tion I  have  to  decide  upon  this  appeal  is, 
whether  there  be  an  intestacy  of  the  whole, 
or  any  part,  of  the  personal  estate.  The 
intestacy  might  be  produced  in  one  of  three 
ways  —  either,   as  has    been    suggested. 
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I  can  hardly  say  argned,  the  will  might 
be  void  altogether  for  uncertainty;  or 
there  might  be  an  intestacy  in  respect  of 
the  interest  not  being  disposed  of  until 
the  children  attained  twenty-one;  or  there 
might  be  an  intestacy  in  respect  of  the 
corpus  not  being  validly  given,  by  reason 
of  its  being  given  to  the  class  which  would 
comprehend  objects  not  capable  of  keep- 
ing within  the  rule  against  perpetuities.  I 
am  clearly  of  opinion  that  the  will  admits 
of  a  reasonable  construction,  and,  therefore, 
there  is  no  ground  for  holding  that  there 
is  a  case  of  uncertainty  or  impossibility  of 
construing  the  wilL  The  first  point,  there- 
fore, and  the  more  important  one,  and  per- 
haps the  more  convenient  one,  is  the  ques- 
tion as  to  the  gift  of  tJie  life  interest  I  am 
called  upon  by  the  appellants  to  hold,  that 
the  life  interest  is  given  to  the  children 
at  twenty-one,  and,  consequently,  that  no 
intetest  vests  in  any  child  untU  he  shall 
have  attained  twenty-one.  I  am  clearly  of 
opinion  that  that  could  not  have  been  the 
natural  meaning  of  the  words.  The  words, 
coUocated  as  they  are,  seem  to  point  to  the 
age  of  twenty-one  as  the  period  when  the 
enjoyment  or  perception  of  the  interest  by 
the  different  diildren  is  to  arise ;  but  it  is 
quite  clear,  from  the  gift  over,  that  in  the 
case  of  a  child  dying  under  twenty-one 
leaving  no  children,  his  or  her  share  would 
be  transmitted  to  the  surviving  children. 
It  is  impossible,  therefore,  to  refuse  to 
hold,  that  the  children  take  immediately 
a  share  in  the  estate,  and  that  the  period 
for  the  enjoyment  only  is  indicated  by 
the  words  *' share  and  share  alike,  as 
each  of  the  said  children  come  of  age." 
I  am,  therefore,  of  opinion  that  there  is 
no  void  in  the  will,  and  that  the  interest, 
so  far  as  the  children  are  concerned,  takes 
effect  immediately;  that  they  are  entitled, 
on  the  death  of  the  testator,  subject  to  the 
executory  bequest  over,  to  take  a  personal 
interest  and  share  in  the  estate,  receiving 
the  interest  on  that  share  upon  arriving  at 
the  age  of  twenty-one  years.  The  next 
consideration  is,  whether  the  children  take 
absolutely,  or  whether  they  take  a  life 
interest  only.  I  shall  examine  the  question 
merely  for  the  purpose  of  seeing  whether 
there  be  or  be  not  an  intestacy,  for  I  shall  take 
care  that  the  order  that  I  make  shall  not  preju- 
dice or  affect  any  question  which  may  arise 


upon  the  construction  of  the  will,  as  be- 
tween the  respondents.     Upon  that  point, 
I  think  we  are  not  left  to  any  rule  of  impli- 
cation, because  the  direction  is,  that  if  a 
child  should  die  without  leaving  any  chil- 
dren, the  share  of  that  child  shall  go  to  the 
surviving  children.     Then  follow  the  more 
material  words,  "  and  so  on  successively  **; 
that  is,  from  child  to  child,    "until  the 
whole  amount  of  the  interest  in  the  residue 
comes  into  the  hands  of  the  grandchildren 
and  great  grandchildren."  Those  words  are 
utterly  inconsistent  with  the  idea  that  the 
immediate  children  were  intended  to  take  an 
absolute  interest,  which  could  only  bedevised 
in  the  event  of  the  death  of  a  child  without 
leaving  a  child.  I  think  it  clear,  upon  those 
words,  that  the  testator  contemplated  that 
the  interest  should  go  ultimately  to  the  child- 
ren of  the  children ;  and  if  there  were  not  any 
children,  then  possibly  to  the  grandchildr^ 
of  those  children ;    and  consequently  the 
children  would  not  take  an  absolute  interest, 
but  an  interest  for  life  only.     That  is  con- 
firmed by  the  use  of  the  word  "  only"  after 
the  word  "  interest,"  which  translated  into 
other  language  would  be,  *'the  interest, 
and  nothing  but  the  interest;"  and  there- 
fore it  would  not  be  consistent  with  the 
application  of  the  ordinary  rule,  that  an 
indefinite  gift  of  the  interest  amounts  to 
a  gift  of  the  capital.     It  is  clear  from  the 
word  "only,"  that  nothing  was  intended 
to  be  taken  by  the  children  except  the 
interest  in  the  estate  given  during  their 
lives.  The   final   question   then  comes,  is 
the  gift  to  the   children's  children  void 
by  reason  of  its  being  expressed  to  be  to 
the  grandchildren  and  great-grandchildren  1 
The  question  is,  at  what  time  by  the  will 
you  are  to  ascertain  the  class,  because  it  is 
immaterial  if  he  had  included  in  the  de- 
scription of  the  class  great-great-grandchild- 
ren, or  any  number  of  future  generations, 
provided  tiie  direction  be  expUcit  and  dear, 
that  the  class,   whatever  it  be,  is  to  be 
ascertained,  and  to  come  into  the  enjoy- 
ment of   tiie    property  within   the   time 
allowed  by  the  rule  against  perpetuities. 
Now,  I  think  it  is  perfectly  clear  that  in 
the  event  of  a  child  dying  leaving  issue, 
the  death  of  that  child  is  the  time  when 
persons  taking  imder  the  definition  "  grand- 
children and  great-grandchildren"  are  to 
enter  into  the  enjoyment  of  the  shares  of 
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that  child.  Therefore  I  do  not  find  any 
neceesity  for  holding  that  the  mention  of 
the  woids  "great-grandchildren''  at  all  in- 
▼olreB  any  intention  of  giving  the  interest 
to  an  object  which  would  not  of  neceeaity 
come  into  being  within  the  period  of  time 
allowed  by  the  roles  against  perpetuities. 
It  is  not  necessary  for  me  to  give  any 
opinion  as  to  whether  the  words  *' great- 
grandchildren" are  intended  to  operate  only 
where  there  are  no  grandchildren,  whidi 
may,  be  one  interpretation,  or  whether  the 
words  are  intended  to  operate  as  giving  to 
a  grandchild  who  might  die  during  the  life 
of  the  parent  a  right  to  have  his  issue 
substituted  in  lieu  of  the  grandchild.  Of 
course,  the  same  time  for  enjoyment  being 
all  along  remembered  to  be  the  only  period, 
namely,  the  death  of  the  child  who  is  living 
at  the  date  of  the  death  of  ihe  testator. 
There  might  be  another  interpretation, 
namely,  that  the  grandchildren  and  great- 
grandchildren to  be  ascertained  as  a  dass 
at  the  death  of  the  grandchildren  should 
take  collectively,  and  without  distinction, 
per  capita  amongst  tiiemselves.  It  is  im- 
necessary  to  enter  into  this,  because  it  is 
quite  sufficient  to  declare  that  the  gift  to 
tiie  grandchildren  is  not  void  by  reason  of 
the  role  of  law  against  perpetuities;  and 
upon  that  ground,  therefore,  there  is  no 
intestacy.  Without  determining  what  is 
the  true  construction  of  the  rest  of  the  will 
as  made,  only  holding  it  to  be  a  legal  and 
effectual  disposition  of  the  property,  I 
dismiss  this  petition.  The  next-of-kin  have 
come  in,  in  prosecution  of  their  interest, 
and  they  have  been  seeking  to  gain  tiieir 
advantage;  in  dismissing  this  petition, 
therefore,  I  must  of  necessity  dismiss  it 
with  costs ;  but  I  particularly  beg  that  the 
order  may  be  so  worded  that  it  shall  not 
involve  any  affirmance  of  the  decree ;  and 
that  in  dismissing  the  petition  with  costs, 
there  shall  be  these  words  also  added — 
*'  without  prejudice  to  any  question  upon 
the  construction  of  the  will  as  between 
these  parties." 


EiNDERSLET,  V.C. 

Jan.  30. 


bwht  v.  swurr. 


Period  of  Distribution — Gift  to  Children 
by  Reference, 

A  testator  gave  certain  property y  including 
a  sum  of  2,700/.  stock,  to  his  wife  for  life, 
and  after  his  wife's  decease  as  to  800/.  part 
of  the  said  stock  upon  trust  for  his  daughter 
A.  E,  Y,  as  therein  mentionedy  and  after 
the  decease  of  A,  E,  Y,  in  trust  for  her 
children  living  at  the  time  of  her  decease 
equally  The  testator  subsequently  gave 
1,200/.,  further  part  of  the  said  stock,  upon 
trust  for  his  daughter  8.  A,  V,  in  similar 
terms  to  those  used  with  respect  to  the  gift  of 
the  800/.  stock  to  his  daughter  A.  E.  Y;  and 
after  the  decease  of  his  said  daughter  8,  A,  V, 
upon  trust  to  transfer  the  said  1,200/.  stock 
to  all  and  eveiy  the  children  of  his  said  last- 
mentioned  daughter  at  the  same  time  and 
in  the  same  manner  as  was  thereinbefore 
mentioned  with  respect  to  the  sum  of  800/L 
for  the  benefit  of  his  daughter  A,  E,  Y: — 
Held,  that  a  child  of  8.  A.  V.  who  pre- 
deceased  her  mother,  took  no  share  m  the 
fund. 

In  this  case,  Cornelius  Swift,  by  his  will, 
dated  the  20th  of  August  1819,  gave  his 
property  to  trustees  upon  trust  as  to  his 
real  estate,  and  as  to  a  sum  of  2,700/. 
stock,  to  pay  the  rents,  dividends,  and  in- 
terest to  lus  wife,  Sarah  Swift,  for  her  life, 
and  after  her  death  trusts  were  declared 
in  the  following  words :  ^  As  to  the  sum 
of  800/.,  part  of  the  said  sum  of  2,700/., 
upon  trust  to  pay  the  dividends  and  inters 
est  thereof  to  such  person  or  persons  as  my 
daughter  Ann  Elizabeth  Young  shall  by 
any  writing  under  her  hand,  but  not  by  way 
of  anticipation,  appoint ;  and  in  default  of 
any  appointment  by  her,  to  her  for  her 
separate  use,  and  aiter  her  decease  upon 
trust  to  assign  and  transfer  the  said  capital 
sum  of  800/.  unto  all  and  every  the  child 
and  children  of  my  said  daughter  who  shall 
be  living  at  the  time  of  her  decease,  equally 
between  them,  if  more  than  one,  the  shares 
of  sons  to  be  paid  at  twenty-one,  the  shares 
of  daughters  at  twenty-one  or  marriage/' 
and  then  followed  a  trust  for  maintenance 
in  the  ordinary  form,  and  the  testator,  after 
making  other  bequests,  proceeded :  *'  And 
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as  to  the  snm  of  1,200^.,  further  part  of  the 
said  sum  of  2,700/.,  upon  trust  to  pay  the 
interest  and  dividends  thereof  unto  such 
person  or  persons  as  my  daughter  Sarah 
Ann  Vowles  shall  by  any  \imting  under  her 
hand,  but  not  by  way  of  anticipation,  ap- 
point, and  in  ddault  of  any  appointment 
by  her,  to  her  for  her  separate  use,  my  will 
being  that  the  receipts  of  my  said  two 
daughters  shall  be  sufficient  discharges  to 
my  said  trustees ;  and  after  the  decease  of 
my  said  daughter  Sarah  Ann  Vowles,  ui>on 
trust  to  pay,  assign  and  transfer  the  said 
capital  sum  of  1,200/.  unto  all  and  eveiy 
the  child  and  children  of  my  said  last-men- 
tioned daughter  at  the  same  time  and  in 
the  same  manner,  and  their  shares  to  be 
subject  to  the  like  benefit  of  survivorship 
and  accruer,  and  the  interest  thereof  to  be 
applied  towards  their  maintenance  in  like 
manner  as  is  hereinbefore  mentioned,  with 
respect  to  the  sum  of  800/.  in  trust  for  the 
benefit  of  my  said  daughter  Ann  Elizabeth 
Young." 

After  the  death  of  the  testator,  which 
occurred  in  November  1820,  the  2,700/. 
was  set  apart  in  the  suit  and  the  dividends 
were  paid  to  the  testator's  widow,  Sarah 
Swift,  for  her  life,  and  she  died  in  1839. 

Sarah  Ann  Vowles  died  on  the  20th  of 
September  1862,  and  1,165/.  was  standing 
to  the  separate  account  of  Sarah  Ann  Vowl^ 
and  her  children.  Sarah  Ann  Vowles  had 
nine  children,  but  one,  Elizabeth  Swift,  who 
had  married  John  Brigden,  died  in  her 
mother's  lifetime.  Under  these  circum- 
stances a  petition  was  presented  in  the  suit 
for  pa3nnent  out  of  court  of  the  1,165/.  to 
the  eight  surviving  children;  but  on  the 
petition  coming  on,  the  Vice  Chancellor 
considered  that  Elizabeth  Swift  ought  to  be 
represented,  as  it  might  be  doubtful,  on  the 
terms  of  the  will,  whether  she  was  not  en- 
titled to  a  share  of  the  fund,  and  the  peti- 
tion accordingly  stood  over,  and  now  came 
on,  in  the  presence  of  her  representative, 
who  appeared  by  counsel  to  argue  the  point 
on  her  behalf 

Mr,  (kboTTie  appeared  for  the  petitioners, 
and  contended  that  there  was  no  doubt  in 
the  case  of  Mrs.  Young,  supposing  she  had 
died,  that  only  those  children  who  survived 
her  would  tak&  The  testator,  instead  of 
repeating  the  words,  had  referred  to  them, 
expressing  as  clearly  as  possible  Ms  inten- 


tion that  the  children  of  Mrs.  Vowles  should 
take  in  the  same  way,  and,  therefore,  one 
of  the  children  of  Mrs.  Vowles  having  pre- 
deceased her,  took  no  share  in  the  fund — 
QMa  V.  Tail  (1). 

Mr,  Prendergast,  for  the  representative 
of  Elizabeth  Swift  Brigden,  submitted  that, 
although  she  had  pre-deceased  her  mother, 
she  was  stiU  entitled  to  a  share.  The  words 
were  not  words  of  limitation,  but  were 
descriptive  of  a  class  of  legatees,  and  it 
would  be  necessary  to  insert  words  to  make 
the  gifts  to  the  two  daughters  correspond, 
which  the  Court  would  not  do.  It  was 
impossible  that  the  words  "at  the  same 
time''  could  refer  to  the  deaths  of  both 
daughters;  as  they  must  happen  at  two 
different  times — WiUony,  Eden  (2). 

Mr,  Osborne  vraa  not  called  upon  to  reply. 

KiNDEBSLEY,  V.C. — ^lu  this  casc  the  tes- 
tator has  declared  the  trusts  of  a  sum  oi 
1,200/.,  by  reference  to  a  previous  trust  of 
another  sum  of  800/.,  using  terms  of  refer- 
ence, in  doing  which  there  is  always  a  risk 
of  inappropriate  language.  With  regard 
to  the  first  gift,  which  is  of  SOOL  to  his 
daughter  Mrs.  Young,  there  is  no  doubt 
that  after  her  death  such  of  her  children 
only  as  survived  her  were  to  take ;  but  there 
was  to  be  benefit  of  survivorship  in  the 
event  of  any  of  them  dying  under  the  age 
of  twenty-one;  and  there  was  a  direction 
as  to  maintenance  very  much  in  the  usual 
form.  Then  follows  a  gift  of  1,200£  to 
another  daughter,  Mrs.  Vowles,  for  life,  and 
after  her  death,  to  her  children,  and  the 
question  is,  whether  the  same  class  are 
meant  to  take  as  in  the  other  case  of  the 
gift  to  Mrs.  Young.  Primd  fade^  and  h 
priori,  no  doubt,  a  father  having  only  two 
daughters  would  make  the  same  general 
limitation  and  disposition  with  respect  to 
both ;  but  that  consideration  is  not  entitled 
to  much  weight,  if  the  terms  used  import  a 
different  disposition.  Here,  the  testator, 
using  language  by  no  means  inappropriate, 
although  perhaps  not  very  carefully  framed,  • 
but  stall  with  clearness  sufficient  to  make 
his  meaning  plain,  has,  by  terms  of  refer- 
ence, made  the  liinitation  to  one  daughter 

(1)  8  Sim.  1S2 ;  s.  c.  5  Law  J.    Rep.   (K.a) 
Chano.  S44. 

(2)  7  H.L.  Caa.  70. 
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the  same  as  the  limitation  to  the  other. 
Both  the  gifts  begin  and  proceed  up  to  a 
certain  point  in  the  same  words,  that  is, 
there  is  a  gift  of  the  dividends  of  a  sum  of 
stock  to  such  persons  as  his  daughter  should 
by  writing  appoint,  but  not  by  anticipation, 
in  deCault  to  her  for  her  separate  use,  and 
after  her  decease  to  assign  the  capital  to  all 
and  eveiy  the  child  and  children  of  his  said 
daughter.  Stopping  there,  all  the  children 
living  at  the  time  of  his  decease  would  take; 
but  he  has  modified  liiat  by  fixing  a  time 
at  which  t^e  children  who  are  to  take,  are 
to  be  ascertained ;  and  uses  in  Uie  second 
gift  the  words  <'at  the  same  tima,''  that  i^ 
at  the  time  pomted  out  in  Uie  gift  of  the 
800/.  It  has  been  obeerred,  and  no  doubt 
there  is  some  justice  in  the  observation, 
that  the  wcMxis,  "  the  same  time,"  could  not 
refer  to  the  deaths  of  both  lus  daughter^ 
because  it  would  be  next  to  impossible  that 
they  should  both  die  at  the  same  moment; 
but  the  fact  is^  he  uses  the  words  in  the 
sense  of  '^  similar^"  or  ^  analogous,"  having 
regard  to  the  circumstances,  and  refers  to 
the  death  of  the  parent,  meaning  that  the 
children  of  Mrs.  Vowles  should  take  at  the 
same  time^  as  in  the  case  of  Mrs.  Youi^ 
her  children  were  meant  to  take.  He  then 
goes  on  to  eatress  the  manner,  and  using 
words  which  are  certainly  sufficiently  ap- 
propriate, evidently  inten<k4,  as  in  the  case 
of  Mrs.  Toun^  that  they  i^uld  take  as 
tenants  in  common.  The  consequence  is, 
that  those  only  who  survived  the  parent 
took,  and  the  fund  will  be  divisible  into 
eight,  and  not  into  nine,  shares,  Elizabeth 
Bwift  Vowles  not  taking  any  share. 


In  re  cnorr. 


LoBDS  Jnsncis. 
Dec  12, 19. 

Lunacy — Allowance  out  of  Luna^ic^  Es- 
tate to  hie  Relatione, 

Under  epecial  circumetaneee  the  Court 
made  an  allowance  out  of  a  hmatie'e  eetate 
to  one  of  the  two  next-of-kin  (a  first  cousin  J 
of  the  lunatic,  the  other  next-of-kin  eon- 
seniing. 

This  was  a  petition  of  a  gentleman 
residing  out  of  the  jurisdiction  of  the  Court, 
the  first  cousin  and  one  of  the  two  only 

NCV  SXBISS,  82.— CHA50. 


next-of-kin  of  the  lunatic,  praying  that  an 
allowance  might  be  made  to  him  for  his 
support,  he  being  in  urgent  distresa  It 
appeared  that  the  lunatic  had  a  clear  annual 
income  of  between  1,200/.  and  1,300/L,  uid 
was  of  the  age  of  seventy  ndx,  and  had  been 
lunatic  ever  since  he  was  seventeen  years 
of  age;  that  he  had  an  allowance  of  604/. 
per  annum,  quite  sufficient  for  his  wants; 
there  was  no  hope  of  his  recovery ;  and  that 
the  accumulations  from  his  property  weie 
not  less  than  4,000/.  since  the  year  1856i. 
It  also  appeared  that  the  petitioner  was 
seventy-four  years  of  age,  and  from  nusfbr- 
tune  was  in  want  of  both  food  and  clothing, 
and  subsisted  upon  the  charity  of  Mends, 
his  own  and  his  wife's  property  having 
been  lost,  and  that  only  one  other  person 
was  next-of-kin. 

Mr,  Osborne  argued  that  although  there 
was  no  evidence  to  shew  what  terms,  if 
any,  of  intimacy  there  existed  between  the 
petitioner  and  tiie  lunatic,  his  first  cousin, 
the  Court  would  be  justified  in  doing  what 
it  might  be  presumed  the  lunatic  would  do 
for  so  near  a  relative,  and  that  it  was,  in 
£ftct,  for  the  benefit  of  the  lunatic  that  so 
near  a  relative  should  not  be  left  in  a  state 
of  utter  penury  and  destitution.  There 
was  no  public  provision  for  the  poor  in 
the  kingdom  of  Wirtemberg,  where  the 
petitioner  and  his  wife  were  residing.  The 
principle  had  been  acted  on  in  the  cases  of 
Ex  pake  Whithread  (1)  and  in  Re  Blair  (2), 
though  not  in  Re  Windsor  (3). 

Mr,  Bacon,  for  the  other  next-<^-kin  and 
for  the  committee,  said  they  bol^  wished 
the  allowance  to  be  made  if  the  Court 
thought  it  had  jurisdiction. 

Lo&D  Justice  Knight  Bbucb. — ^I  think 
the  cases  cited  by  Mr.  Osborne  shew  that 
the  principle  is  one  on  which  the  Court 
is  warranted  in  making  .a  grant  I  am 
therefore,  imder  the  very  peculiar  and 
pressing  circumstances  of  this  case,  indined 
to  make  the  order  asked  for. 

Lord  Justice  Tubner. — I  agree  that 
under  the  special  circumstances  of  this  case, 
and  on  the  principle  of  the  cases  in  Meri- 

(1)  2  Mer.  99. 

(2)  1  Myl.  &  Cr.  300 ;  b.  c.  5  Law  J.  Rep.  (n.s.) 
Ghanc.  150. 

(3)  Shelford  on  Lanaoy,  pp.  208,  209. 
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PoU  and  Mylns  de  Craig^  tiie  Conit  has 
authority  to  make  the  allowance,  thon^  I 
am  of  opinion  that  this  case  ought  not  to 
be  drawn  into  a  precedent  All  that  the 
i^plicant  shall  reeeiye  under  our  order 
must  be  brought  into  account  against  his 
expectant  shure  in  the  estate  of  tiie 
lunatie. 

An  order  was  ultimately  made  forthe  pay- 
ment to  the  petitioner  out  of  the  lunatic's 
estate  of  a  sum  of  100/L,  and  of  an  annual 
sum  of  100/.,  payable  quarterly,  till  further 
order;  the  costs  to  be  paid  out  of  the 
lunatic's  estate. 


ROMILLT,  M.R.  ) 

Jan  24         j   kdwabds  v.  habysy. 

Praetke — Payment  out  of  Court 

When  a  fund  in  Court  luu  not  been  dealt 
unihfor  a  comiderahle  tinUy  payment  to  the 
hare  legal  representative  of  the  person  who 
became  absolutely  entitled^  will  not  be  made 
in  the  absence  of  the  parties  beneficially 
interested. 

In  the  year  1810  a  fund  in  Court  was 
x^arried  over  to  the  separate  account  of  an 
infftnt  tenant  in  tail  Nothing  had  since 
been  done.  A  petition  was  now  presented 
by  his  legal  personal  representatiye  ask- 
ing that  the  fund  might  be  paid  out  to 
him. 

Mr,  Murray,  for  the  petition. 

The  Masteb  of  thk  Rolls. — ^Whenever 
a  fund  has  been  in  Court  for  a  length  of 
time  without  any  application  being  made 
respecting  it,  the  practice  is  to  require  the 
presence  in  court  of  t^e  parties  beneficially 
entitled,  instead  of  ordering  it  to  be  paid 
to  the  legal  personal  representative.  The 
petition,  in  that  respect^  must  therefore  be 
amended. 


StUAST,  V.C.  \  THE   ATTOKKST  GENERAL 

March  19.      (    v.  thb  tiwkebbubt  akd 
LoEDs  Jusncas.  i    malyxbh  railway  com- 
April  16.      )    PANY. 

RaUway  Oompany — Bridge  oser  Jimi- 
pHe-Boad— Deposited  Plans— Sections  \Z, 
14.  and  49.  of  Bailways  Clauses  ConsoHda- 
tion  Act,  1845,  (8  VicL  c  20). 

By  section  13.  of  the  Railways  CUtuses 
Consolidation  Act,  1845  U  is  enacted,  Ikat 
where  it  is  intended  to  carry  a  ixnlway  on 
an  arch  or  other  viaduct  as  marked  on  the 
plans  deposited  with  the  clerk  of  the  peace 
the  same  shall  be  made  ^*  aecordingUP ;  by 
section  14.  ^^Uis  enacted  that  it  shaU  not  be 
lawful  for  the  company  to  deviate  froaiy  or 
alter  the  gradients,  curves,  tunnels  or  ctker 
engineering  works  describe  in  the  plans, 
except  within  certain  limits  and  under  certain 
conditions  not  applicable  to  viaducts;  and 
by  section  49.  it  is  enacted,  that  every  bridge 
for  carrying  a  railway  over  a  road  shall 
('except  where  otherwise  provided  by  the 
special  act  J  be  built  in  conformity  vith 
certain  regulations,  amongst  which  it  one 
that  the  width  of  the  arch,  if  it  be  over  a 
turnpike-road,  shall  be  such  as  to  leave  there- 
under a  clear  space  of  not  less  than  Z5feet, 

By  the  plans  deposited  by  a  railway 
company  with  the  clerk  of  the  peace  it 
appeared  that  the  company  intended  to  carry 
its  railway  over  a  turnpike-road  by  a  bridge, 
the  width  of  the  arch  of  which  was  such  as 
to  leave  thereunder  a  clear  space  of  45  feet. 
Subsequently  the  company  proceeded  to  erect 
the  bridge  so  as  to  leave  a  clear  space  of  35 
feet  only: — Held,  by  one  of  the  Vice  C3ian- 
cellors,  and  on  appeal,  by  the  Lords  Justioes, 
that  the  company  toere  bound,  by  the  14/A 
section,  to  construct  the  bridge  according  to 
the  deposited  plans,  and  that  the  49t&  section 
did  not  free  them  from  this  obligation;  cmd 
an  injunction  was  therefore  granted  restrainr 
ing  the  company  from  erecting  a  bridge 
otherwise  than  in  accordance  with  the  depo- 
sited plans,  or  so  as  to  leave  thereunder  a 
less  width  than  ib  feet, 

A  bridge,  forming  part  of  the  line  of 
railway  itself,  is  an  ^^engineering  work** 
within  the  14^  section. 

This  was  a  motion  for  an  iigunction  to 
restrain  the  defendant  company  from  erect- 
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ing  or  building  a  bridge  across  the  turn- 
pike-road leading  from  Tewkesbuty  to 
Bredon  and  Pei^ore  otherwise  than  in 
accordance  ^rith  the  plans  and  sections 
deposited  by  the  company  with  the  clerk 
of  the  peace  for  the  county  of  Worcester, 
or  whereby  the  width  of  the  said  road 
mi^t  be  contracted,  diminished  or  inter- 
fered with. 

The  company  was  incorporated  by  the 
act  23  Vict  c.  IxxiL,  by  the  28th  section 
oi  which  it  is  enacted  that,  "  subject  to  the 
powers  and  provisions  in  this  and  the  acts 
incorporated  herewith  contained  (the  acts 
so  incorporated  being  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Railways 
Clauses  Consolidation  Act,  1845),  the  com- 
pany may  make  and  maintain  the  railway 
and  works  on  the  line  and  upon  the  lands 
delineated  on  the  plans  and  described  in 
the  books  of  reference  deposited  as  afore- 
said." 

In  order  to  construct  the  railway  the 
company  had  to  cany  its  line  over  the  turn- 
pike-road leading  from  Tewkesbury  to  Bre- 
don and  POTshore.  The  road  at  the  place 
at  which  the  company  proposed  to  cross 
it  coDsiBted  of  a  carriage-way  37  feet  in 
width  and  of  a  footpad  6  feet  in  width, 
making  together  43  feet  The  plans  and 
sections  deposited  by  the  company  with  the 
derk  of  the  peace  ehewed  that  the  bridge 
upon  which  the  line  of  railway  was  to  be 
carried  over  the  turnpike-road  was  to  con- 
sist of  an  arch  of  such  a  width  as  to  leave 
thereunder  a  dear  qxice  of  45  feet  in  width. 

The  company,  however,  subsequently 
proposed  to  construct  the  bridge  so  that  the 
arch  thereof  should  leave  thereunder  a  dear 
sptyce  of  35  feet  only  in  width. 

Tins  information  was  therefore  filed  at 
the  relation  of  one  of  the  trustees  of  the 
above  turnpike-road,  and  it  prayed  for  an 
injunction  in  the  terms  before  stated. 

By  section  13.  of  the  Railways  Clauses 
Consolidation  Act,  it  is  enacted  that  ''where 
in  any  place  it  is  intended  to  carry  the  rail- 
way on  an  arch  or  arches,  or  other  viaduct 
as  marked  on  the  plan  or  section,  the  same 
shall  be  made  accordingly";  and  by  section 
14.  of  the  same  act,  it  is  enacted  that  "It 
shall  not  be  lawful  for  the  company  to 
deviate  from  or  alter  the  gradients,  curves, 
tunnels  or  other  engineering  works  described 
in  the  plan  or  section  except  within  the 


limits  and  under  the  conditions  therein 
mentioned"  (which  limits  and  conditions  do 
not  apply  to  viaducts) ;  and  by  section  49. 
of  the  same  act  it  is  enacted  that  every 
bridge  for  carrying  a  railway  over  a  road 
shall  (except  where  otherwise  provided  by 
the  special  act)  be  built  in  conformity  with 
certain  regulations,  amongst  which  is  one 
that  the  width  of  the  arch,  if  it  be  over  a 
turnpike-road,  shall  be  such  as  to  leave 
thereunder  a  dear  space  of  not  less  than 
35  feet 

Mr,  Molina  and  Mr.  F.  C7.  J.  Millar, 
for  the  plaintiff,  referred  to  the  13th  and 
14th  sections  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  and  to — 

Little  V.  the  Newport^  Abergavenny  and 

Hereford  Railway  Company y  12  Com, 

B.  Rep.  752,  761 ;  s.  c.  22  Law  J. 

Rep.  (N.s.)  C.P.  39. 
Ware  v.  the  Regent's  Canal  Company^, 

3  De  Gex  A  J.  212  ;  s.  a  28  Law  J. 

Rep.  (n.s.)  Chanc.  153. 
Mr.  Bacon  and  Mr.  Dryden,  for  the 
company,  referred  to  section  49.  of  the 
Act,  and  contended  that  the  requirements 
of  the  case  would  be  met  by  an  arch  leaving 
thereunder  a  dear  space  of  35  feet  only. 
They  also  referred  to 

The  Queen  v.  Righy,  14  Q.R  Rep.  687; 

8.C.  19  Law  J.  Rep.  (n.s.)  Q.B.  153. 

Stuart,  V.C. — It  has  been  repeatedly 
said  in  cases  of  this  kind,  that  the  power 
given  by  the  act  of  parliament  founded  on 
tiie  deposited  plans  and  sections,  which 
describe  what  the  works  proposed  to  be 
erected  are,  form  together  a  contract  with 
the  public  The  terms  of  the  contract,  no 
doubt,  are  to  be  found  in  the  act  of  parlia- 
ment; but  in  construing  the  act  of  parlia- 
ment, the  deposited  phms  and  sections  to 
which  the  act  refers  must  also  be  looked  tOw 
In  the  present  case  the  railway  company  in 
their  deposited  plans  and  sections  describe 
the  breadth  of  the  bridge  to  be  45  feet. 
The  13th  section  of  the  Railways  Clausea 
Act  says,  ''That  where  in  any  place  it  i» 
intend^  to  carry  the  railway  on  an  arch  or 
arches,  or  other  viaduct  as  marked  on  th» 
plan  or  section,  the  same  shall  be  made 
accordingly."  Now,  I  imderstfmd  the  word 
"accordingly"  to  mean  according  to  the 
plans  and  sections,  and  I  cannot  Hay,  upoti 
thQ  construction  of  those  words,  that  if  the 
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plans  and  Bections  state  that  a  bridge  is  to 
be  of  the  width  of  45  feet,  the  work  is 
made  according  to  those  phtns  uid  sections 
if  it  be  made  only  35  feet  in  width.  K  I 
had  any  donbt  about  that,  I  think  it  would 
be  remoTed  by  the  14th  section,  which  im- 
mediately follows,  and  which  gives  power 
to  the  company  to  alter  or  deviate  from 
what  is  described  in  the  plans  and  sections. 
The  14th  section  says,  "It  shall  not  be  law- 
ful for  the  company  to  deviate  frt>m  or  alter 
the  gradients,  curves,  tunnels  or  other  engi- 
neering works  described  in  the  plan  or 
section/'  It  is  impossible  to  say  that  a 
bridge  is  not  an  engineering  work  as  de- 
scribed in  the  plans  and  sections,  and  unless 
xmder  this  power  to  alter  what  is  described 
in  the  plans  and  sections,  a  power  is  found 
to  alter  the  dimensions  of  the  arch  from  45 
feet  to  35  fiset,  there  is  no  power  to  make 
an  alteration  in  the  mode  of  construction 
that  is  pointed  out  in  the  plans  and  sections 
at  all.  It  is  said,  however,  that  the  49th 
section  ^pHes  Meetly  and  explicitly  to 
this  case,  for  it  says  what  shidl  be  the 
breadth  of  every  bridge  to  be  erected  for 
carrying  a  railway  over  any  road,  and  that 
Ui,  tiiat  section  it  is  provided  ^at  the 
breadth  shall  be  not  less  than  35  feet  Now 
the  language  of  that  section  seems  to  me 
to  be  very  plain.  If  the  deposited  plans  and 
sections  had  said  that  the  breadth  should  be 
35  feet,  the  defendants'  case  would  then  have 
been  within  the  provisions  of  the  act  of  par- 
liament; but  when  the  deposited  plans  and 
sections  state  that  it  shall  be  more  than  35 
feet,  that  is,  that  it  shall  be  45  feet,  it  has 
been  gravely  argued  that  saying  that  it 
shall  not  be  less  than  35  feet  means  that  it 
shall  not  be  more,  although  the  deposited 
plans  and  sections  say  that  it  shall  be  more. 
It  is  needless  to  discuss  an  argument  of 
that  kind,  because  it  is  contradictory  of  the 
plain  language  of  the  act  In  my  opinion, 
the  railway  company  are  not  allowed  to  do 
that  The  case  is  one  in  which  the  informa- 
tion is  filed  by  the  Attorney  Qeneral  as  a 
matter  that  concerns  the  public.  The  proper 
breadth  and  the  proper  dimensions  with 
regard  to  a  turnpike-road  are  matters  of 
great  public  concern,  and  I  think  the  rail- 
way company  when  they  deposited  their 
plans  and  sections  shewed  a  very  just  regard 
for  the  public  interest,  by  stating  that  the 
breadth  should  be  45  feet,  and  they  have  no 


power,  in  my  opinion,  according  to  the  cgo- 
struction  of  the  act  of  parliament,  to  deviate 
frt>m  that  I  must  therefore  by  the  injuno- 
tion  of  this  Court  restrain  them  frcmi  so 
doing. 

The  ord^  for  an  injunetion  restnuned 
the  company  from  erecting  or  building  any 
bridge  otherwise  than  in  accordance  with 
the  deposited  plans  or  sections,  ot  so  as  to 
leave  a  less  width  than  45  feet 

From  the  above  order  the  ccmipany  i^ 
pealed  ;  and  the  appeal  was  heard  on  ^e 
16th  of  April,  when  their  Lord^ps  de- 
livered the  foUowing  opinions,  disnussing 
the  appeal  with  eosts,  as  at  onoe  groimdless, 
frivolous  and  vexatious. 

The  same  counsel  appeared  on  the  appeal 
as  argued  the  case  in  the  Court  below,  and 
for  ti^e  appellants  the  following  additional 
cases  were  cited — 

N(n^  BritishRaHway  Company  v.  Tod^ 

12  CL  «k  F.  722. 
Beardmer  v.  th€  Jjomdom,  <»md  NorAr 
Wettem  Railway  Gomfmny,  1  Mac 
&  G.  112;  s.  a  1  Hall  A  Tw.  161 ; 
18  Law  J.  Rep.  (n^s.)  Chanc  432. 
The  Qaeen  v.  the  CcUedontim  BaUway 
Chmpany,  16Q.R  Rep.  19;  8.e.  20 
Law  J.  Rep.  (n.s.)  Q.R  147. 

Lord  Justios  Kkioht  Bruce. — We 
think  that  as  much  consideration  as  pro- 
periy  belongs  to  this  case  has  been  gi  v«i  to 
it,  and  that  it  is  not  necessaiy  to  defer  our 
decision.  We  do  occasionally  defer  the 
decision  (tf  cases  which  do  not  appear  to 
have  any  difficulty  about  them;  hfky  how- 
ever, this  is  not  one  of  those  casea  llie 
deposited  plan  in  the  present  case  con- 
tains these  words,  "Tumj^e-road  to  CSiel- 
tenham,  and  arch  45  feet  span  16  feet  high, 
level  unaltered'*  Now,  it  is  impossible  to 
contest  that  these  are  material  statemoits, 
important  representations  with  a  view  to 
those  persons  interested  in  the  road  who 
might  have  occasion  to  consult  this  plan, 
and  who  were  in  effect,  for  their  own  pro- 
tection, required  to  do  sa  The  13th  and 
14th  sections  of  the  Railways  CSauses  Act, 
which  are  incorporated  in  the  purticQiar 
act  in  this  case,  enact  that  "  where  in  any 
place  it  is  intended  to  cany  Uie  railway 
on  an  arch  or  arches,  or  other  viaduct,  as 
marked  on  the  said  plan  or  section,  the 
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same  shall  be  made  accordingly.''  The  latter 
part  <^  the  section  is  not  material  now  to  be 
read.  The  14th  section  says,  <'  It  shall  not 
be  lawful  for  the  company  to  deviate  from 
or  alter  the  gradients,  corvee,  tunnels,  or 
other  engineering  works  described  in  the 
said  i^bn  or  section,  except  within  the  fol- 
lowing limits  and  imder  £ke  following  con- 
ditions'*—  limits  and  conditions  which  do 
not  extend  to  the  present  case.  Then  Uie 
49th  enacts  that  '^  every  bridge  to  be  erected 
for  the  purpose  of  canying  the  railway  over 
aoy  road  shall  (except  where  otherwise  pro- 
vided by  the  special  act)  be  built  in  con- 
f<Mimty  with  the  following  regulationa" 
Now,  ^e  special  act  here  incorporates  the 
13th  and  14th  seeti<Mis,  and  the  proper 
rational  construction  of  the  word  **  accord- 
ingly," as  used  in  tiie  13th  section,  beyond 
all  question,  extends  it  to  the  limit  that  I 
have  read  from  the  deposited  plan,  namely, 
^  the  turnpike-road  to  Cheltenham,  and  arch 
45  feet  span,  16  feet  high."  Now,  what  the 
company  are  desirous  of  doing  is  to  make 
tiiat  arch  of  35  feet  span,  which  is  there 
reqmred  to  be  of  45  f^t  q>an.  In  my 
ijfpaaxm  it  is  a  direct  breach  and  infringe- 
ment of  the  contract  and  ^lactment  under 
idiich  the  bridge  was  to  be  made.  I  never 
saw  a  clearer  or  a  i^ner  case.  I  should 
hare  be^n  very  mudi  surprised, — of  course 
^)eaking  with  great  respect  to  the  Vice 
Clumoellor, — ^if  he  had  come  to  a  different 
eondlnsion.  He  has  come  to  the  only  con- 
dusion  to  which,  in  my  opinion,  he  could 
reasonably  have  oome.  I  think  the  appeal 
fidvolous  and  vexatious,  and  one  fit  only  to 
be  diamiflsed  with  costs. 

LofiD  JuBTioB  TuBNSB. — I  should  have 
been  imwilling  to  dispose  of  this  case  with- 
out looking  at  tiie  authorities  which  were 
cited  in  the  course  of  the  argument,  and  it 
was  indeed  for  that  reascm  that  I  desired 
to  hear  tiie  respondents  upon  this  motion. 
Hamig  looked  at  those  authorities,  I  am 
per^Mtly  satii^ed  that  tiie  order  made  by 
the  Vice  Chancellor  in  this  case  is  perfectly 
ri^t.  The  case  does  not,  as  it  seems  to 
me,  at  all  depend  upon  the  special  act.  By 
the  special  act  powers  are  given  to  the 
ecanpany  subject  to  the  powers  and  pro- 
▼isions  <^  the  speciid  act  and  the  in- 
corporated acts,  ''to  make  and  maintain 
the  railway  and  works  in  the  line  and 
upon  the  lands   delineated  on  the  plans 


and  described  in  the  books  of  reference  so 
deposited  as  aforesaid;"  leaving  the  parti- 
cular mode  in  which  the  railway  is  to  be 
made  to  be  operated  upon  by  the  provisions 
of  the  genersd  acts.  'Die  special  act  merely 
giving  the  power  to  make  the  railway  upon 
the  line  and  according  to  the  levels,  leaves 
the  general  act  to  take  effect  as  to  the  mode 
in  which  the  railway  is  to  be  mada  I  lay 
out  of  the  case,  therefore,  the  consideration 
of  The  North  British  Railway  Company  v. 
Tod  and  other  cases  of  that  description, 
so  far  as  the  special  act  is  concerned;  be- 
cause it  certainly  might  have  admitted  of  a 
great  deal  of  argument  upon  the  special  act 
whether,  consistentiy  witii  those  cases,  the 
plan  and  the  books  of  reference  could  be 
incorporated  into  the  special  act 

Then,  how  does  the  case  standi  not  upon 
the  special  act,  but  upon  the  general  act 
according  to  which  this  railway  is  to  be 
made.  Undoubtedly,  under  the  general  act 
the  plans  deposited  are  referred  to,  because 
the  whole  scheme  of  the  general  act  does 
refer  to  the  particular  plans  which  have 
been  deposited,  and,  therefore,  those  cases 
of  The  North  British  Railway  Company  v. 
Tod  and  Beardmer  v.  the  London  and  North- 
western Railway  Company  really  have 
no  application  to  this  case,  considered  as 
resting  on  the  general  act. 

Now,  the  general  act  says  this,  that 
''  where  in  any  place  it  is  intended  to  cany 
the  railway  on  an  arch  or  arches,  or  other 
viaduct,  as  marked  on  the  said  plan  or 
section,"  referring,  of  course,  to  the  plan  or 
section,  "the  same  shall  be  made  accord- 
ingly; and  where  a  tunnel  is  marked  on 
the  plan  or  section  as  intended  to  be  made 
at  any  place,  the  same  shall  be  made  ac- 
cordingly, unless  the  owners,  lessees  and 
occupiers  of  the  land  in  which  the  tunnel 
is  intended  to  be  made  shall  consent  that 
the  same  shall  not  be  so  made."  Now,  a 
question  is  raised  upon  the  meaning  of  the 
word  "accordingly"  in  that  13th  section, 
and  it  is  said  that  the  case  of  Little  v.  the 
Newport  Railway  Company  (1)  has  put  a 
construction  upon  the  word  "  accordingly" 
— that  it  means  it  is  to  be  made  in  the  place 
in  which  by  the  plan  it  is  described  as 
intended  to  be  made;  and,  no  doubt,  the 
Court  in  that  case  has  so  construed  the 

(1)  2  Com.  B.  Rep.  752,  761. 
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section  before  it;  but  it  has  not  constraed 
the  section  that  it  is  not  to  be  made  in 
other  respects  according  to  the  plan  which 
is  deposited.  It  has  said,  and,  of  course,  it 
would  be  a  necessary  consequence,  it  being 
hud  down  upon  the  plan  as  being  made  at 
a  particular  place,  that  at  that  particular 
place  it  must  be  made;  but  it  has  not  said 
that  if  it  be  laid  down  upon  the  plan  that 
it  is  to  be  made  in  a  particular  manner  or 
of  particular  dimensions,  that  the  particu- 
lar manner  of  making  it  or  the  particular 
dimensions  are  not  to  be  observed.  On  the 
contrary,  the  inclination  of  opinion  rather 
seems  to  be  the  other  way,  which  was 
expressed  in  that  case  of  Ldttle  v.  ike  New- 
port Railway  Company ;  and  it  is  to  be 
observed  that  really  if  the  argument  which 
is  brought  forward  on  the  part  of  the  appel- 
lant in  this  case  is  to  be  maintained,  the 
effect  will  be  an  almost  absolute  rejection 
of  the  words,  "as  marked  on  the  said  plan 
or  section,''  because  nobody  can  doubt  what 
the  construction  of  the  act  would  have  been 
if  those  words  had  been  omitted.  Then  the 
act  would  have  stood,  "  where  in  any  place 
it  is  intended  to  carry  the  railway  on  an 
arch  or  arches,  or  other  viaduct,  t^e  same 
shall  be  made  accordingly."  Therefore  the 
introduction  of  the  words,  "  as  marked  on 
the  said  plan  or  section,"  cannot  refer 
merely  and  exclusively  to  the  place,  for  the 
words  are  not  required  for  that  purpose; 
but  they  must,  as  I  conceive,  refer  not  only 
to  the  place,  but  to  the  manner  in  which 
the  arch  or  arches,  or  viaduct^  are  to  be 
made. 

The  case  does  not  even  rest  there,  be- 
cause upon  the  14th  section  of  the  act  it 
IB  said,  *4t  shall  not  be  lawful  for  the  com- 
pany to  deviate  from  or  alter  the  gradients, 
curves,  tunnels  or  other  engineering  works 
described  in  the  said  plan  or  section,"  re- 
ferring again  to  the  plan  or  section  incor- 
porated in  the  act  of  parliament  by  neces- 
sary reference.  Then  it  is  said,  it  was 
held,  by  Lord  Campbell,  C.J.  that  those 
engineering  works  did  not  apply  to  bridges ; 
but  when  you  look  to  the  case  it  was 
directly  the  other  way;  for  the  ground  on 
which  Lord  Campbell,  C.J.  puts  tiie  case  of 
The  Queen  v.  the  Caledonian  Railway  Com- 
pany (2)  is,  that  it  does  not  apply,  because 

(2)  16Q.B.  Bep.19. 


the  works  weHB  not  wotb  upon  the  line  of 
the  railway;  and  he  clearly  expresses  his 
opinion  that  it  does  Apply  to  works  upon 
the  line  of  the  railways.  What  he  says  is 
this,  "  Now,  in  the  present  case,  the  prose- 
cutors seem  at  first  to  have  thou^t  that 
an  obligation  to  make  this  bridge  and  road 
without  deviation  frt>m  the  plans,  except 
within  certain  limits,  was  imposed  by  sec- 
tion 14.  of  Stat  8  <k  9  Vict  c.  20,  which  is 
the  section  which  contains  these  words, 
'or  other  engineering  works,'  because  it 
was  supposed  to  be  an  engineering  work 
within  that  section.  But  it  is  quite  dear 
that  section  14.  is  applicable  only  to  works 
on  the  line  of  railway  itself;"  clearly  im- 
porting Uiat  in  his  opinion  the  words  "  engi- 
neering worics"  were  applicable  to  all  works 
on  the  line  of  railway  and  to  bridges  upon 
the  line  oi  railway.  Then  he  says  that  Uiat 
section  ''  does  not  apply  to  collateral  works, 
such  as  cross-roads,  or  bridges  for  canying 
them  over  the  line." 

The  ground,  Uierefore,  of  the  decision  in 
The  Queen  v.  the  Caledonian  Railway  Com- 
pany was,  that  "the  engineering  works" 
including  the  bridges  in  the  engineering 
works,  were  not  upon  the  line  of  railway, 
but  were  collateral  to  Uie  line  of  railway 
for  canying  other  roads  across  the  line  of 
railway.  It  seems  to  me,  thereiiiwe,  that 
so  far  from  that  case  supporting  the  con- 
struction contended  for,  on  the  part  of  the 
appellant,  as  to  the  14Ui  section  of  the  act 
of  parliament,  it  is  in  direct  opposition 
to  it  Therefore,  considering  the  13th  and 
14th  sections,  and  more  particulariy  the 
14th  section,  as  clearly  i^ipHcable  to  this 
ease,  nothing  is  left  for  aigument,  but  the 
reference  to  the  49th  section.  It  is  perfectly 
clear  that  the  49th  section  does  not  apply 
to  cases  where  by  the  ISih  and  14th  sec- 
tions the  particular  modes  are  pointed  out 
It  is  merely  this,  that  where  bridges  are 
to  be  made  without  any  special  provisions 
or  any  special  direction  contained  in  the 
earlier  provisions  of  the  act  of  parliament, 
there  the  bridges  shall  not  be  made  of  less 
than  35  feet  width.  I,  therefrae,  quite 
agree  in  the  opinion  to  which  the  Vice 
Chancellor  has  come  in  this  case,  and  I 
think  that  this  motion  must  be  refused, 
and  refused  with  costs. 
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Wood,  V.G  )       „„«„«.  ^  ,^,^ 
June  30.     /       H^OHW  v.  JONW. 

Will — Conatructum — BeMuary  Devise 
—Wills  Act,  Section  2^.— Covenant  to  seUle 
after-acqwired  Property, 

By  marriage  settlement^  doled  in  1838, 
real  estate   was  conveyed  to  such  uses  as 
M.  B.  N.  (the  intended  wife  J  should  by  deed 
or  will  appoint^  and  in  default  o/appointment 
to  certain  uses  for  ike  benefit  of  the  children  of 
the  marriage^  with  an  ultimate  remainder  to 
the  use  of  M.  B.  N,  in  fee  ;  and  it  was  pro- 
vided that  all  property  which  during  the 
coverture  should  come  to  or  vest  in  the  hus- 
band in  right  of  the  said  M.  B,  N,  or  in  the 
said  M.  B,  Ny  by  descent,  devise,  limitation, 
gift  or  otherwise,  should  be  settled  to  the  same 
uses,  M,B,N,by  her  wHl,  made  shortly  after 
the  settlement,  devised  and  bequeathed  aU  the 
residue  of  her  property,  "  except  such  reed 
and  personal  estate  cu  might  remain  subject 
to  the  trusts  of  her  marriage  settlement,  by 
reason  of  no  specific  disposition  thereof  having 
been  made  by  her  under  the  power  therein 
contained,"*    In  1854  M.  B.  N,  purchased 
real  eeiaie  out  of  the  scnnngs  of  her  separate 
property,  and  it  was  convey^  to  the  same 
uses  and  trusts  as  those  declared  by  the  set- 
tlement of  1838,  omitting  only  the  uses  in 
favour  of  children  : — Hdd,  that  the  excep- 
tion in  the  wUl  referred  only  to  the  property 
subfect  to  the  trusts  of  the  marriage  settlement 
at  the  date  of  the  will,  and  that  the  real 
estate  subsequently  purchased  by  M,  B,  N, 
passed  under  her  wilL 

QvLSBre,whether  section  24.  of  the  Wills  Act 
would  apply  to  an  exception  out  of  a  devise, 

Semble,  that  a  covenant  to  settle  after- 
acquired  property  would  not  affect  property 
purchased  by  a  married  woman  out  of  the 
savings  of  her  separate  estate. 

By  an  indenture  dated  the  17th  of  April 
1838,  being  the  settlement  made  on  the 
marriage  of  Margaretta  Bowen  Davies  with 
David  Fryer  Nichol,  certain  freehold  and 
leasehold  property  was  settled,  subject  to  a 
term  of  ninety-nine  years,  to  such  uses  as 
M.  B.  Davies  Should  by  deed  or  will  appoint, 
and,  until  or  in  default  of  such  appointment, 
to  the  use  of  trustees  during  the  life  of  M.  B. 
Davies,  upon  trust  to  pay  the  rents  and 
profits  to  her  separate  use ;  and  from  and 
after  her  decease,  and  subject  to  a  term  of 


500  years,  for  raising  portions  for  jrounger 
chilcben,  to  the  use  dT  the  first  and  other 
sons  of  the  intended  marriage  successively 
in  tail  male,  with  remainder  to  the  use  dT 
all  and  every  the  daughter  or  daughters  as 
tenants  in  conmion  in  tail,  with  cross-re- 
mainders, with  remainder  to  the  use  of  M.  R 
Davies,  her  heirs,  executors,  administrators 
and  assigns ;  and  the  settlement  contained 
a  proviso  that  in  case,  at  any  time  during 
the  intended  coverture,  any  real  estates,  or 
other  property,  whether  real  or  personal, 
should  come  to  or  vest  in  the  said  D.  F. 
Nichol,  in  right  of  his  said  intended  wife, 
or  in  her  the  said  M.  R  Davies,  by  descent, 
devise,  limitation,  gift  or  otherwise,  then 
the  same  should  be  conveyed  and  assured 
unto  and  to  the  use  of  trustees,  to  the  same 
uses,  trusts,  intents  and  purposes  as  were 
thereinbefore  declared  and  expressed  con- 
cerning the  hereditaments  thereby  settled. 

The  marriage  was  solemnized  on  the  9th 
of  May  1838,  and  on  the  18th  of  August 
1838  Mrs.  Nichol  made  a  will,  and  thereby, 
after  various  bequests,  appointments  and 
devises,  she  gave,  devised  and  bequeathed 
the  residue  of  her  real  and  personal  estate, 
whatsoever  and  wheresoever  (except  such 
real  and  personal  estate  as  might  remain 
subject  to  the  trusts  of  her  said  marriage 
settiement,  by  reason  of  no  specific  dispo- 
sition of  any  part  thereof  having  been  made 
by  her  under  the  power  for  that  purpose 
therein  contained,  and  of  which  that  general 
devise  and  bequest  was  not  to  be  tidcen  as 
an  execution),  for  the  benefit  of  her  own 
children ;  and  in  case  she  should  have  no 
child  who  should  survive  her,  then  to  other 
persons. 

In  1854  Mrs.  Nichol,  being  more  than 
sixty  years  of  age  and  having  no  children, 
purchased  certain  h^-editaments  with  the 
savings  of  her  separate  property ;  and  by 
an  indenture  dated  the  29th  of  December 
1854  such  last-mentioned  hereditaments 
were  conveyed  to  trustees,  to  uses  and  trusts 
expressed  in  the  same  words  as  the  uses 
and  trusts  declared  by  the  settlement  of  the 
17th  of  April  1838,  except  that  the  uses 
and  trusts  for  the  benefit  of  the  children  of 
the  marriage  were  omitted. 

Mrs.  Nidiol  died  on  the  17th  of  October 
1858,  without  issue. 

Under  these  circumstances  a  bill  was 
filed  by  the  heiress-at-law  of  Mrs.  Nichol 
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against  the  devisees  under  her  will,  asking 
that  it  might  be  dedared  that  the  residnaiy 
gift  contained  in  the  will  of  Mrs.  Nichol 
did  not  operate  as  an  exercise  of  the  powers 
of  appointment  vested  in  her  by  her  mar- 
riage settlementi  or  the  indenture  of  the 
29th  of  December  1854 ;  but  that  the  in- 
heritable estates  vested  in  her  at  the  time 
of  her  death  had  descended  to  her  heir-at- 
law. 

Sir  Hugh  Cairns,  Mr,  Hobhouse  and  Mr, 
C,  T,  8wan8ton,  for  the  heiress-at-law,  con- 
tended that  the  property  purchased  by  Mrs. 
Nichol  in  1854  did  not  pass  under  the  resi- 
duary devise  in  her  wilL  Hie  will  mtist  be 
construed  as  if  made  inmiediately  before 
her  death.  Hie  limitations  in  the  deed  of 
1854  were  practically  the  same  as  the 
limitations  contained  in  the  settlement,  and 
the  estate  so  purchased  by  Mrs.  Nichol  was 
Ji)ound  l^  the  covenant  to  settle  after- 
acquired  property. 

The  Solicitor  ChnercUy  Mr,  Oiffard  and 
Mr,  W,  Pearson,  for  the  devisees,  argued 
that  there  was  nothing  in  the  24th  section 
of  the  Wills  Act  to  alter  the  plain  meaning 
of  the  words.  The  words  used  by  the  tes- 
tatrix clearly  referred  to  the  time  at  which 
the  will  was  made — Cole  v.  Scott  (1).  The 
question  was  whether  this  property  was 
subject  to  the  trusts  of  the  settiement  at  the 
time  the  will  was  made.  That  question  must 
be  answered  in  the  negative,  because  at 
that  time  this  property  was  not  even  pur- 
chased. When  purchased,  it  was,  in  fact, 
settled  upon  different  trusts  (because  the 
trusts  in  favour  of  the  children  were 
omitted);  and  to  argue  that  the  power 
given  by  the  deed  of  1854  was  the  same  as 
that  given  by  the  settlement,  because  they 
were  expressed  in  the  same  words,  was  to 
be  guilty  of  a  gross  legal  inaccuracy — 
Walker  v.  Armstrong  (2).  Besides,  as  this 
property  was  purchased  by  Mrs.  Nichol 
out  of  the  savings  of  her  separate  estate,  the 
covenant  to  settle  after-acquired  property 
did  not  apply. 

Mr,  Ilobkovsey  in  reply,  said  that  the 
only  question  was  this,  what  property  was 
comprised  in  the  will  ]  And  to  answer  that 
question  the  plaintiff  was  entitled  to  place 

(i)  1  Mac.  &  G.  518;  8.  c.  17  Law  J.  Rep.  (n.s.) 
Chanc.  423. 

(2)  21  B€»v.284;  fcc.  25  Law  J.  Rep.  (N.s.) 
Chana  402,  738. 


herself  in  the  position  of  the  testatrix  at  the 
time  of  her  death. 

WooD,V.C.  said  that  section  24.  was 
introduced  into  the  Wills  Act  in  order  that 
a  residuary  gift  should  include  all  the  pro- 
perty of  a  testator  not  otherwise  disposed 
of  at  the  time  of  his  death,  unless  a  contraiy 
intention  should  be  expressed  in  the  will 
In  the  present  case  a  contraiy  intention 
was  expressed :  the  testatrix  had  plainly 
pointed  out  in  her  will  what  she  intended 
to  except,  and  the  ambiguity  had  been  in- 
troduced by  the  force  of  external  dream- 
stances.  He  would  not^  express  an  opini<m 
on  the  question  whether  or  not,  in  a  will 
framed  like  this,  the  24th  section  of  the 
Wills  Act  applied  to  the  excepticm.  It 
would  be  a  nice  point,  but  was  not  now 
before  him.  He  should  read  the  will  as  if 
written  on  the  night  before  the  testatrix 
died.  She  had  excepted  from  the  operation 
of  her  will  all  the  property  which  might 
remain  subject  to  the  trusts  of  her  marriage 
settlement  by  reason  of  no  disposition 
thereof  having  been  made  by  her  under  the 
power  for  that  purpose  "  therein  contained.** 
Those  words  must  refer  to  a  specific  instru- 
ment and  to  the  power  contained  in  that 
instrument  After  the  date  of  the  settle- 
ment the  testatrix  purchased  otiier  property 
and  settled  it  to  uses  similar  to  those  de- 
clared by  the  settlement ;  and  it  was  aigued 
that  therefore  this  property  must  be  in- 
cluded in  the  exception.  But  he  could  not 
hold  that  the  testatrix  intended  to  exclude 
from  the  residuary  devise  property  which 
was  not  hers  at  the  date  of  ^e  will  and 
was  not  included  in  the  settlement.  There 
might  be  a  lurking  suspicion  of  a  reason 
why  the  testatrix  should  intend  this  pro- 
perty to  descend  to  her  heir-at-law,  but  that 
was  not  sufficient;  the  intention  must  be 
apparent  on  the  will,  which  was  not  the 
case  here.  He  must,  therefore,  hold  that  the 
property  purchased  by  the  testatrix  in  1854 
passed  under  the  residuary  devise  contained 
in  her  wilL 

It  was  not  necessary  to  decide  the  ques- 
tion, but  His  Honour  thought  that  property 
purchased  by  a  married  woman  out  of  the 
savings  of  her  separate  estate  was  not 
affect^  by  a  covenant  to  settle  after- 
acquired  property. 
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HODGSON  V.   THE  SABL 
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WiU  —  Executory  Gift  of  Residue  of 
Realty — of  particular  Portion  of  Personalty 
— of  residuary  Personalty  —  IntermedicUe 
Rents  cmd  Income, 

A  devise  of  the  residue  of  real  estate  upon 
contingent  or  future  trusts^  does  not  carry 
with  it  the  intermediate  income ;  hut  such 
income  results  to  the  testator's  heir-at-law  ; 
and  the  1  Vict,  c.  26.  has  made  tio  difference 
in  the  law  in  this  respect, 

A  similar  rule  applies  to  a  contingent  or 
future  bequest  of  any  particular  portion  of 
the  personal  estate^  as  chattels  real, 

Sectis,  as  to  a  bequest  of  the  residue  of 
personal  estate,  whichy  though  contingent  or 
future,  carries  with  it  all  the  intermediate 
income 

W..T,  by  his  wiU,  dated  1863,  devised 
real  estates  at  L,  and  M,  to  trustees,  to  the 
use  of  his  widow  for  her  life,  with  remainder 
to  the  use  of  the  trustees  during  the  life  of 
his  daughter,  in  trust  for  his  daughter,  with 
remainder  to  the  use  of  the  sons  of  his 
daughter  bom  in  the  testator^ s  lifetime  (except 
Lord  K,  or  the  eldest  son  for  the  time  being 
of  his  daughter,  being  the  heir  or  heir  appor 
rent  of  the  Earl  of  B,),  successively  for  life, 
with  remainder  to  their  first  and  other  sons 
successively  in  tail  male,  with  other  remain- 
ders, and  an  ultimate  remainder  to  the  testor 
tot's  right  heirs. 

And  the  testator  devised  and  bequeathed 
the  residue  of  his  real  estate  and  chattels 
real  to  trustees,  upon  the  same  uses  and  trusts 
as  were  thereinbefore  expressed  or  declared 
to  take  effect,  on  the  determination  of  the 
estate  limited  to  the  trustees  during  the  life 
of  the  testfUoT'sdaughter,  concerning  the  estates 
at  L.  and  M,  And  ike  testator  bequeathed 
the  residue  of  his  personal  estate  to  trustees, 
upon  trust  to  sell  and  convert,  and  until  the 
proceeds  should  be  invested  in  real  estates  to 
invest  and  pay  the  income,  in  such  manner 
as  the  rents  of  the  real  estates  to  be  pur- 
chased would  be  payable.  And  he  directed 
his  trustees  to  invest  two  equal  third  parts  of 
the  residuary  personal  estate  in  real  estates, 
and  to  settle  the  estates  so  purchased  upon 
the  same  uses  and  trusts  as  v)ere  thereinbefore 
expressed  or  declared  to  take  effect,  on  the 
Nsw  Sbbues,  32.— Obaho. 


determination  of  the  estate  limited  to  the 
trustees  during  the  life  of  the  testator's 
daughter,  concerning  the  estates  at  L,  and  M. 
And  the  testator  directed  the  remaining  third 
part  to  be  laid  out  in  real  estate  to  be  settled 
upon  Lord  K.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
remainder  to  the  same  uses  as  were  declared 
of  the  reed  estate  to  be  pwrchased  with  the 
other  two-thirds. 

At  the  time  of  the  testator's  death  and 
thenceforward  to  the  hearing  his  dcmghter 
had  had  only  one  son.  Lord  K, : — Held,  that 
until  the  birth  of  otlier  issue  of  the  daughter 
the  rents  and  profits  of  the  residue  of  the 
real  estate  resulted  to  the  heir-at-law,  and 
that  the  intermediate  income  of  the  chattels 
real  fell  into  the  general  residue  of  the  per- 
sonal estate;  but,  that  the  intermediate  in- 
come of  the  two-thirds  of  the  personal  estate 
wa>s  subject  to  the  same  trusts  for  investment 
as  the  two-thirds  themselves, 

William  Thompson,  by  his  will,  dated  the 
2nd  of  March  1853,  gave  and  devised  to 
trustees  and  their  heirs  all  his  lands,  tene- 
ments and  hereditaments  in  the  township 
of  Kirkby-Lonsdale  and  Mansergh,  to  hold 
the  same  to  the  use  of  his  wife,  Amelia 
Thompson,  during  her  life,  with  remainder 
to  the  use  of  the  said  trustees  during  the 
life  of  his  daughter  Amelia,  the  Countess 
of  Bective,  upon  trust  to  pay  the  rents  and 
profits  to  the  said  Countess  of  Bective  to 
her  separate  use,  without  power  of  antici- 
pation; and  the  testator  directed  that  if  the 
Earl  of  Bective  should  become  Marquis  of 
Headfort  ill  the  lifetime  of  the  testator's 
said  daughter,  or  in  case  the  said  Countess 
of  Bective  or  Earl  of  Bective  should  demise 
or  let  the  testator's  mansion-house  at 
Underley,  or  should  not  actually  reside  in 
and  occupy  his  said  mansion-house  during 
three  months  at  least  in  every  year,  then 
that  the  trusts  thereinbefore  declared  in 
favour  of  the  said  Countess  of  Bective 
should  absolutely  cease  and  determine. 
And  from  and  after  the  determination  of 
the  estate  so  limited  to  the  said  trustees 
and  their  heirs  during  the  life  of  and  in 
trust  for  the  said  Countess  of  Bective  as 
aforesaid,  to  the  use  of  each  of  the  sons 
who  should  be  bom  in  the  testator's  life- 
time of  the  said  Countess  of  Bective  (ex- 
cept the  testator's  grandson  Lord  Kenlis, 
3B 
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ihe  first  and  onlj  son  of  the  said  Countess 
of  Bective,  or  the  eldest  son  for  the  time 
being  of  the  said  Countess  of  Bective,  being 
heir  or  heir  apparent  of  the  said  Earl  of 
Bective),  successively  for  life,  with  remainder 
to  the  use  of  the  first  and  other  sons  of 
each  such  son  (except  as  aforesaid)  suc- 
cessively in  tail  male,  with  remainder  to 
the  use  of  each  of  the  sons  of  t^e  said 
Countess  of  Bective  who  should  be  bom 
after  the  testator*s  decease  successively  in 
tail  male,  with  remainder  to  the  use  of  the 
said  Thomas  Lord  Kenlis  during  his  life, 
with  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  with 
remainder  to  the  use  of  the  said  Lord 
Kenlis  in  tail  general,  with  remainder  to 
the  use  of  the  second  and  every  other  son 
of  the  said  Countess  of  Bective  successively 
in  tail  general,  with  remainder  to  the  use 
of  the  &rdt  and  every  other  daughter  of  the 
said  Countess  of  Bective  successively  in 
tail  general,  with  remainder  to  uses  in 
strict  settlement  in  favour  of  the  younger 
sons  of  the  testator^s  late  brother,  James 
Thompson,  with  an  ultimate  remainder  to 
the  use  of  the  testator^s  own  right  heirs. 

And  the  testator  declared  that  if  any 
person  or  persons  who  would,  if  the  now- 
stating  declaration  had  not  been  therein 
inserted,  have  been  entitled  to  the  pos- 
session or  the  receipt  of  the  rents  and  pro- 
fits of  the  said  real  estates,  should  be  under 
the  age  of  twenty-one  years,  the  said  trustees 
should  during  the  minority  or  the  respective 
minorities  of  such  person  or  persons  receive 
the  rents  and  profits  of  and  manage  the  said 
real  estates  respectively,  with  i^  powers 
for  the  due  management  of  the  said  estates 
respectively,  and  should,  after  deducting 
thereout  the  expenses  of  management  and 
other  outgoings,  pay  such  sum  and  sums 
respectively  from  time  to  time,  as  the  said 
trustees  should  think  proper,  for  or  towards 
the  maintenance  or  education  of  such  minor 
or  minors  respectively,  and  accumulate  the 
residue  of  the  said  rents  and  profits  in  the 
way  of  compound  interest  by  investing  the 
same  and  the  resulting  income  thereoi^  and 
should  stand  possessed  of  the  residue  of 
the  said  rents  and  profits  and  the  stocks, 
funds  or  securities  in  or  upon  which  the 
same  mi^t  be  respectively  invested,  and 
the  annual  income  thereof  respectively, 
upon  and  for  such  trusts,  intents  and  pur- 


poses as  the  same  respectively  would  be  held 
upon  if  the  same  were  respectively  monies 
arising  from  sales  under  the  powers  of 
sale  and  exchange  in  his  said  will  con- 
tained. 

And  as  to  all  the  rest  and  residue  of  the 
testator's  real  estates  and  all  his  chattels 
real,  whatsoever  and  wheresover,  not  there- 
inbefore devised  or  bequeathed,  he  gave, 
devised  and  bequeathed  the  same  unto  the 
said  trustees,   their  heirs,   executors  and 
administrat<»n,   nevertheless^  to,  for  and 
upon  the  uses,  trusts,  intents  and  purposes^ 
and  with,  under  and  subject  to  the  powers, 
provisoes,  directions  and  declarations  t^ere^ 
inbefore  limited,  expressed,  directed   and 
declared  to  take   effect,  from  axid  alter 
the  decease  of  the  testator's  said  wife  and 
his  said  daughter,  the  Countess  of  Bective, 
or  the  sooner  determination  of  Uie  said 
estate  so  limited  in  use  to  his  said  trustees 
during  the  life  of  the  said   Countess  as 
aforesaid,  of  and  concerning  his  said  estates 
at  Kirkby-Lonsdale   and    Mansergjh,  but 
so,  neverUieless,  as  not  to  increase  or  mul- 
tiply charges  under  the  powers  of  jointming 
or  charging  with  portions;    and  it    was 
thereby  provided  that  no  person  who  should 
take  an  estate  tail  by  purchase  in  any 
chattels  real  thereby  devised  or  bequeathed 
should  be  entitled  to  the  absolute  property 
therein  until  he  or  she  should  attain  the 
age  of  twenty-one  years,  or  should  leave 
issue  of  lus  or  her  body  inheritable  to  such 
entail  at  his  or  her  decease. 

And  the  testator  bequeathed  the  residue 
of  his  personal  estate  to  his  said  trustees, 
in  trust  to  sell  and  convert,  and  until 
the  proceeds  should  be  laid  out  in  real 
estate  as  thereinafter  directed,  to  invest  the 
monies  to  arise  &om  such  sale,  and  to  pay 
the  interest  and  dividends  in  the  same 
manner  as  the  rents  ci  the  real  estate  in  the 
purchase  of  which  the  said  residue  of  his 
personal  estate  was  thereinafter  directed  to 
be  invested  would  be  payable  if  such  in- 
vestment had  been  actually  made ;  nnd  the 
testator  directed  his  said  trustees  to  lay  out 
or  invest  two  equal  third  parts  of  the  said 
residue  of  his  said  personal  estate  in  the 
purchase  of  freehold  or  copyhold  heredita- 
ments in  England  or  Wales,  and  to  settle 
the  estates  so  purchased  to,  for  and  upon 
the  same  uses,  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  the  same 
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powers,  provisoes,  directions  and  declara- 
tions as  were  thereinbefore  limited,  ex- 
pressed, directed  or  declared  to  take  effect 
firom  and  after  the  decease  of  the  testator^s 
said  wife  and  of  his  said  daughter,  Amelia, 
Countess  of  Bective,  or  the  sooner  determi- 
nation of  the  said  estate  so  limited  to  the  said 
tmstees  daring  her  life  as  aforesaid,  of  and 
ooncemingthe  said  hereditaments  at  Kirkby- 
Lonsdale  and  Mansergh,  but  so  as  not  to 
increase  or  multiply  charges  under  the  power 
of  jointuring  or  charging  wiUi  portions ; 
and  the  testator  directed  the  remaining  third 
part  to  be  laid  out  in  the  purchase  of  lands 
to  be  settled  on  Lord  Kenlis  for  life,  with 
remainder  to  the  use  of  his  first  and  other 
sons  sueoeesively  in  tail  male,  with  remain- 
der to  uses  declared  in  the  same  words  as 
Hie  uses  <^  the  lands  to  be  purchased  with 
the  odier  two-tiurds  of  the  residuary 
pOTsonal  estata  And  the  testator  ap- 
pointed his  said  trustees  executors  of  hiis 
wilL 

By  a  codicil,  dated  the  18th  of  January 
1854,  the  testator  devised  an  estate,  called 
Bameacre,  whidi  he  had  contracted  to  pur- 
chase, to  his  said  ferustees  and  their  heirs, 
to  uses  declared  in  the  sfune  words  as  the 
uses  of  the  lands  to  be  purchased  with 
the  two-thirds  <^  the  residuary  personal 
estate. 

Hie  testator  died  on  the  10th  of  March 
1854^  The  Countess  of  Bective  was  his 
only  diild,  and  sole  heiress-at^aw  at  the 
tisie  of  his  death. 

The  Countess  of  Bective  had  one  son 
only  at  tiie  date  of  the  testatoi's  will  and 
desAh,  viz.  Lord  EenHs,  who  was  the  heir 
apparent  of  the  Earl  of  Bective.  llie 
Ooontoss  of  Bective  had  had  no  son  since 
Hie  testator's  death. 

The  testator's  widow,  Amelia  Thompson, 
and  the  Countess  of  Bective  were  the  only 
persons  entitled  to  share  in  the  testator's 
undisposed  of  personal  estate  as  next-of- 
kin. 

The  widow  died  on  the  7th  of  Sep- 
tember 1861,  having,  by  her  will,  ap- 
pointed the  Earl  and  Countess  of  Bective 
her  executor  and  executrix,  and  her  will 
was  proved  by  the  Earl  of  Bective. 

A  question  had  arisen  as  to  who  were  the 
persons  entitled  to  the  rents  and  profits  of 
the  residuary  real  estate,  and  the  interest 
and  dividends  of  the  two-thirds  of  the  resi- 


duary personal  estate  which  were  undisposed 
of  untU  the  Countess  of  Bective  should  have 
a  second  son,  or  should  die  without  having 
had  such  second  son. 

A  bill  was  filed  by  the  trustees  against 
the  Earl  and  Countess  of  Bective  and  Lord 
Kenlis,  asking  that  the  rights  and  inter- 
ests of  the  several  persons  claiming  to  be 
interested  in,  or  to  l4  entitled  to,  the  benefit 
of  the  truste  of  the  residuary  real  and  per- 
sonal estate  of  the  testator,  and  the  accu- 
mulations of  the  annual  income  thereof 
respective^,  mi^t  be  ascertained  and  de- 
clared. 

Mr.  Wickens  (with  him  Mr.  BoU),  for  the 
trustees. 

The  Solicitor  Oeneral^  Mr,  Hobhouse  and 
Mr,  F.  Hawkim,  for  the  Earl  and  Countess 
of  Bective,  contended  that  the  interim  rente 
and  profite  of  the  residuary  real  estote 
clearly  belonged  to  the  heir-at-law,  according 
to  the  authority  of  Hopkins  v.  Hopkins 
(1).  In  that  case  there  was  a  general 
devise  of  all  the  testator's  real  estates  (as 
appeared  from  a  copy  of  the  decree  which 
had  been  obtained  from  the  registrar'sbook), 
which  was  the  same  thing  as  a  devise  of 
residuary  real  estates,  a  residuary  devise 
being  (before  the  Wills  Act^  and  still  for 
many  purposes)  specific  Hopkins  v.  Hop- 
kins had  been  followed  in  Duffield  v. 
Duffield  (2)  and  Wills  v.  Wills  (3).  There 
was  a  class  of  cases,  of  which  Otnery  v. 
Fitzgerald  (4)  was  an  example,  where  the 
real  and  personal  eetetes  being  given  as 
one  fund,  it  was  presumed  that  the  testetor 
intended  the  rente  and  profite  of  the  real 
estote  to  go  in  the  same  manner  as  the 
dividends  and  interest  of  the  personal 
estote,  the  gift  being  absolute ;  but  in  the 
present  case  it  was  evident  that  the  testa- 
tor intended  no  one  to  take  until  the  period 
pointed  out  The  words  '*  rest  and  residue" 
were  sufficient  to  vest  the  whole  interest 
in  the  trustees,  but  left  the  resulting  truste 
to  the  construction  of  law.  In  fact,  this 
case  was  the  exact  converse  of  Gmery  v. 
Fitzgerald^  as  the  testotor  had  directed  tiiat 
the  income  of  the  personal  estote  should  be 

(1)  Ca.  t  Talb.  44;  b.c  1  Atk.  581 ;  1  Yes. aen. 
268;  and  in  Mr.  Hargraye's  note  to  Co.  Lit.  271  b« 

(2)  1  Dow,  ft  01.  268. 
\Z)  1  Dru.  &  W.  489. 
(4)  Jacob,  468. 
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applied  in  the  same  manner  as  the  rents 
and  profits  of  the  real  estate — 

Gibson  v.  Lord  MorUforty  1  Ves.  sen. 
485;  8.0.  Amb.  93. 

Stephens  v.  Stephens,  Ca.  t  Talb.  228. 

Fullerton  v.  Martin^  1  Dr.  k  Sm.  31 ; 
s.  c.  29  Law  J.  Kep.  (n.s.)  Chanc. 
469. 
The  role   as  to   personal  estate  differed 
from  the  rule  as  to  real  estate — 

BvUock  V.  Stmes,  2  Ves.  sen.  521. 

Wyndkam  v.  Wtrndhaniy  3  Bro.  C.C.  58. 

Stndholme  v.  Hodgson^  3  P.  Wms.  300. 
But  the  general  rule,  as  laid  down  in  Green 
V.  Ekms  (5),  was  only  applied  subject  to 
evidence  of  a  contrary  intention.  In  Hop' 
kins  V.  Hopkins  the  intermediate  income 
of  the  personalty  was  held  to  be  undisposed 
o£  Even  where  there  was  a  residuary  devise 
and  bequest  there  might  be  a  partial  intes- 
tacy— 

Humble  v.  ^lare^  7  Hare,  247. 

Shymsher  v.  Northcotey  1  Swanst.  566. 
It  would  be  impossible  to  apply  the  rule  in 
Green  v.  Ekins  to  the  present  case,  as  the 
residue  was  divided  into  thirds. 

Sir  H,  CaimSf  Mr.  Giffard  and  Mr, 
Erskiney  for  Lord  Kenlis,  submitted  that 
the  case  as  to  the  personalty  was  governed 
by  the  authority  of  Green  v.  Ekins.  Hop- 
kins v.  Hopkinsy  though  a  leading  case  on 
Executory  Devises,  could  have  no  bearing 
on  that  point  The  point  was  not  touched 
upon  in  any  report  of  that  case,  and  cer^ 
tainly  was  not  argued ;  and,  except  for  the 
diligence  of  the  other  side,  who  had  dis- 
interred the  decree,  it  would  never  have 
been  known  that  any  such  question  was  in- 
volved. The  decision  in  Hopkins  v.  Hopkins 
was  founded  on  the  erroneous  view  of  the 
law  prevailing  before  Ackroyd  v.  Smithson 
(6).  As  to  the  real  estate,  the  case  came 
within  the  authority  of  Genery  v.  Fitz- 
gercUdy  because  the  trusts  of  the  residuary 
real  and  two-thirds  of  the  residuary  per^ 
Bonal  estate  were  declared  in  the  very  same 
words,  and  it  could  make  no  difference  that 
these  words  occurred  in  separate  clauses  of 
the  will;  the  testator^s  intention  must  have 
been  the  same — 

Ackers  v.  PMppSy  3  CL  &  F.  665. 

FlUpps  V.  Ackersy  Ibid.  702. 
The  case  of  Skrymsher  v.  Nortkcote  was 

(5)  2  Atk.  478. 

(6)  IBro.  C.C.  603. 


not  in  point,  because  there  t^  question 
was,  whether  a  gift  of  residue  could  lapse 
and  again  £a11  into  the  residue.  There 
would  be  no  difficulty  in  applying  the  doc- 
trine laid  down  in  Green  v.  Ekins;  the  role 
as  to  the  income  of  the  whole  was  appli- 
cable to  the  income  of  a  part  The  case 
pf  Turton  v.  Lambaf^le  (7)  was  also  an 
authority  in  their  favour. 

[Wood,  V.C.  having  intimated  that  as 
to  the  real  estate  he  must  follow  ihe  autho- 
rity of  Hopkins  v.  HopkinSy] 

The  Solicitor  General  replied  as  to  the 
personal  estate. 

Wood,  V.C.  (May  27.)— A  question  of 
very  considerable  importance  has  been 
raised  in  the  discussion  on  this  case  with 
regard  to  the  residuary  real  estate  and  two- 
thirds  of  the  residuary  personal  estate  given 
by  the  will  of  the  late  Mr.  Aldennan 
Tliompson;  and  the  question,  although  it 
is  one  of  considerable  importance  in  point  of 
amount  and  was  argued  with  great  abili^, 
really  did  appear  to  me  at  the  hearing,  and 
I  have  seen  no  reason  to  diange  my  opinion, 
to  be  entirely  covered  by  authority  on  both 
the  points  which  were  raised  in  the  discus- 
sion. 

The  first  question  which  arises  is  this : 
the  testator  devised  certain  estates  called 
his  Kirkby-Lonsdale  and  Manseigh  estates 
to  the  trustees  of  his  will,  on  certain  trusts, 
conveying  clearly,  so  fnr  as  they  are  con- 
cerned, the  legal  estate  to  the  trustees 
during  the  life  of  his  widow,  who  is  now 
dead,  and  during  the  life  of  his  daughter, 
the  Countess  of  Bective,  his  only  child,  and 
upon  certain  trusts  for  her ;  and  alter  that 
there  is  a  series  of  limitations  of  this  de- 
scription, namely,  to  the  first  and  other  sons 
of  his  daught^,  exclusive  of  her  ddest 
son,  Lord  Kenlis;  and  both  Lord  Kenlis 
and  this  lady  being  alive,  and  there  being 
at  this  moment  no  other  son,  those  limita- 
tions which  followed  after  the  limitJitions 
of  the  life  interest  would,  standing  alone,  be 
executory  devisee.  The  residuaiy  devise  is 
made  in  this  form :  ''  As  to^  for  and  ooo- 
oeming  all  the  rest  and  residue  of  my  real 
estates,  and  all  my  chattels  real  whatBoever 
and  wheresoever  not  hereinbefore  devised 
or  bequeathed,  I  give,  devise  and  bequeath 

(7)  lBeG«x,F.&J.495;  B.a  29LftwJ.Bep. 
(N.a)  Chano.  861. 
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the  same  unto  the  trosteee,  their  heiis,  ex- 
ecutors and  administrators,  nevertheless, 
to,  for  and  upon  the  uses,  trusts,  interests 
and  purposes,  and  with,  under  and  subject 
to  the  powers,  provisoes,  directions  and  do- 
cbirations  hereinbefore  limited,  expressed, 
directed  and  declared,  to  take  effect  from 
and  after  the  decease  of  my  said  wife 
and  my  said  daughter  Amelia,  Countess 
of  Bective,  or  the  sooner  determination  of 
the  said  estate  so  limited  in  use  to  my  said 
trustees  during  the  life  of  my  said  daughter 
as  aforesaid,  oi  and  concerning  my  said 
hereditaments  and  estates  hereinbefore  de- 
vised, situate  in  the  said  township  of  Kirkby- 
Lonsdale  and  Mansei;^  but  so  nevertheless 
as  not  to  increase  or  multiply  charges  under 
the  powers  of  joinkiring  or  charging  with 
portions."  Therefore,  in  effect,  there  is  as 
to  all  this  residuary  real  estate  a  dear  exe- 
cut€»y  devise  to  the  second  and  other  sons, 
none  of  whom  have  yet  come  into  esae,  and 
any  estate  which  Lord  Kenlis  may  take  must 
be  expectant  upon  the  time  when  that  con- 
tingency shall  determine.  The  point  which 
I  have  to  consider  is  this — ^there  being  no 
disposition  in  words  of  the  intermediate 
rents  and  profits  during  the  suspense  of  that 
exepatory  devise,  is  t£ere  any  disposition 
in  point  of  construction  1  Now  it  appears 
to  be  quite  settled  by  authority  ever  since 
the  ease  <^  Hopkins  v.  HopJdnay  that  in  the 
simple  case  of  an  executoiy  devise,  where 
nothing  is  said  of  rents  and  profits,  the  de- 
vise of  the  estate  wiU  not  carry  the  inter- 
mediate rents  and  profits,  but  they  are 
undisposed  o^  and  go  to  the  heir«t-]aw  of 
the  testator,  who  in  £his  case  is  the  Countess 
of  Bective,  she  being  the  testator^a  only 
diild.  The  case  of  Hopkins  v.  Hopkins 
went  even  to  the  full  extent,  I  may  say,  of 
this  case,  because  there  the  devise  was  not 
mcarely  of  certain  specified  estates,  but,  as 
xppean  from  the  note  taken  from  tiie  regis- 
tnu^s  book,  included  ^'  all  other  his  estates 
and  effects  /'  being  an  entire  and  complete 
devise,  as  much  as  if  there  had  been  a  g^ 
of  all  his  residuary  real  estatea  In  such 
a  state  of  circumstances,  recognized  as  that 
case  has  been  from  that  time  to  the  time 
of  Duffield  V.  Duffiddy  in  the  House  of 
Lcnrds,  and  WUU  v.  WiUs^  before  Lord 
St  Leonards  in  Ireland,  and  standing  b3S 
it  does  as  a  case  of  the  highest  authority,  it 
is  impossible  to  contend,  unless  there  be 


something  clearly  leading  to  what  the  Court 
considers  judicially  a  gift  by  implication  of 
the  intermediate  rents  and  profits,  that  any 
such  gift  can  take  effect,  or  can  be  supposed 
to  be  contained  in  the  testator's  wUl  in 
favour  of  any  persons — either  the  persons 
waiting  until  the  executory  devise  shall 
take  effect,  or  the  person  who  shall  first 
come  into  esst  when  the  executory  devise 
has  taken  effect,  or  for  all  the  persons  who 
may  be  interested  under  the  series  of  de- 
vises following  that  executory  devise,  by 
way  of  accumulation  and  investment  of  the 
rents  for  the  benefit  of  the  persons  who 
may  so  take  in  succession — all  those  per- 
sons are  clearly  excluded  unless  one  can 
find  that  there  is  enough  on  the  face  of  the 
will  to  lead  to  the  inference  that  such  a 
disposition  of  rents  and  profits  was  intended. 
K  this  had  been  a  simple  devise  of  Blackacre 
and  not  a  residuary  devise,  there  would  be 
every  ingredient  here  that  there  was  in 
Hopkins  V.  Hopkins;  there  is  the  &ct  of 
the  accumulation  being  directed  in  certain 
instances,  and  not  being  directed  during 
the  period  whilst  the  executory  devise  was 
in  suspense,  and  there  is  in  truth  not  a 
shadow  of  distinction,  as  it  appeared  to  me 
throughout,  between  Hopkins  v.  Hopkins 
and  this  case,  unless  it  be  in  the  circum- 
stance that  this  is  a  devise  of  all  the  resi- 
due of  the  testator's  estates. 

Now  as  regards  the  question  of  interme- 
diate rents  and  profits  not  directly  dealt 
with  by  the  will,  there  have  been  two  classes 
of  cases.  The  leading  case  in  one  class,  (in 
£&ct  it  involved  both,  but  it  is  the  leading 
authority  as  regards  the  first  branch  of  the 
case  which  I  am  about  to  allude  to,)  was 
the  case  of  Stephens  v.  Stephens^  where  it 
was  held  that  if  there  is  a  series  of  execu- 
tory devises  which,  according  to  Hopkins 
V.  Hopkins^  do  not  pass  the  intermediate 
rents,  but  leave  them  undisposed  o^  and 
that  series  of  limitations  is  followed  by  a 
general  residuary  devise  of  all  the  testator's 
real  estate,  the  undisposed  of  rents  and 
profits  mentioned  in  Uie  first  part  of  the 
will  pass  to  those  who  take  beneficially  the 
interest  under  the  general  residuary  devise 
of  all  the  testators  interest  in  lus  real 
estates.  There  is  another  class  of  cases,  of 
which  Duffield  v.  Duffield  is  an  instance; 
but  Cknery  v.  Fitzgerald  \&  a  case  more 
frequently  referred  to  as  settling  tins  second 
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class  of  cases,  namely,  where  there  is  a 
general  devise  of  all  a  testator's  real  and 
personal  estate  as  one  fdnd — ^where  they 
are  intended  to  go  obviously  as  one  fiind, 
and  are  limited  as  one  fimd  under  a  series 
of  limitations  which  may  be  commenced  by 
an  executory  devise.  There,  from  the  cir- 
cumstuices  of  the  two  funds  being  united 
together,  and  it  being  settled  that  the  gift 
of  the  personal  estate  does  in  all  cases  cany 
the  intermediate  profits  up  to  the  time  of 
the  bequest  operating  in  possession,  the 
Court  has  held  itself  at  liberty  to  infer  that 
which  it  would  not  as  against  the  heir  infer 
from  the  mere  gift  of  the  estate;  viz.,  an 
intention  that  t£e  whole  should  go  in  one 
course  of  devolution,  and  that  the  interme- 
diate rents  of  the  real  estate  should  pass  in 
the  same  manner  as  the  interest,  dividends 
and  produce  of  the  personal  estate  for  the 
purpose  of  iJie  executory  devisa  The  whole 
doctrine  is  clearly  laid  down  by  Lord  Eldon 
in  Oenery  v.  Fitzgerald, 

There  are  some  dicta  of  Lord  St  Leonards 
in  the  case  of  WilU  v.  WUUj  which  at 
first  would  seem  to  lead  to  the  conclusion 
that  the  simple  gift  of  the  residuary  real 
estate  would  carry  intermediate  rents  and 
profits,  but  when  one  looks  at  them  a  little 
more  narrowly,  I  think  that  is  not  the  mean- 
ing to  be  attributed  to  that  learned  Judge. 
Speaking  of  Gibson  v.  Lord  Montfinij 
which  was  a  gift  of  a  mixed  fund,  and  in 
which  case  there  had  been  a  great  deal  of 
discussion  and  consideration  before  Lord 
Hardwicke  came  finally  to  the  conclusion 
that  that  would  pass  the  intermediate  rents 
and  profits,  he  says  this : — ^'Notwithstand- 
ing this,  the  decision  was  still  considered  not 
to  be  quite  conclusive.''  Then  he  says,  "for 
I  find  that  in  1793  the  heir-at-law  received  a 
sum  of  1,500/.  for  relinquishing  all  his  right 
to  the  property,  and  executing  a  deed  in 
confirmation  of  the  will  The  point  now 
however  admits  of  no  doubt;  it  is  clearly 
settled  by  Gmery  v.  Fitzgerald,''  That  is 
the  class  of  autiiorities  he  refers  to,  and 
GUmvill  V.  Glanvill  (8),  a  case  of  exactly  the 
same  character,  ''that  a  gift  of  the  rest  and 
residue  of  my  estate  does  not  by  force  of 
the  words  include  the  intermediate  rents;" 
"the  rest  and  residue  of  my  estate"  being 
there  the  estates  real  and  personal,   the 

(8)  2  Mer.  88. 


two  mixed ;  at  first  it  might  seem  as  if  it 
was  the  residue  of  the  estate,  simply  refer- 
ring to  real  estate;  but  when  you  look  to 
the  authority  you  find  it  is  relating  to  a 
mixed  fund,  and  a  mixed  fund  only.  Hie 
question  is  whether  any  authority  is  to  be 
found.  I  have  looked  in  vain  for  any  sach 
in  which  the  Court  has  held  that  where 
after  the  devise  of  particular  estates  on  a 
series  of  limitations,  there  b  a  devise  of  the 
residue  of  the  real  estate  on  the  same  uses 
and  trusts,  a  different  rule  can  be  inferred 
to  the  disadvantage  of  the  heir«t4»w,  and 
it  can  be  supposed  that  the  intennediate 
rents  and  profits  are  intended  to  be  implied 
as  those  who  oppose  the  daim  of  the  heiren- 
at-law  in  this  case  contend.  I  apprehend 
that  looking  at  the  nature  of  a  residiiaiy 
devise  of  real  estate  the  answer  is  obvioosy 
that  the  mere  fi^ct  of  its  being  a  residnaiy 
devise  of  real  estate  could  not  operate  in 
the  manner  described,  beoause  up  to  the 
time  of  the  Wills  Act  a  residuary  devise  of 
real  estate  was  no  more  than  a  deviae  of 
Blackacra  A  residuary  devise  of  real  estate 
was  always  held  to  be  specific,  because  a 
person  could  only  devise  the  actual  property 
he  possessed  at  ihe  date  of  his  will ;  when 
therefore  a  testator  made  a  residuary  devise 
it  was  as  if  he  said,  I  may  have  forgotten 
some  particular  estates  which  I  have  and 
which  I  can  dispose  of,  and  those  estates  I 
intend  to  dispose  of;  there  would  seem 
therefore  to  be  no  reason  why  a  simjde  resi- 
duary devise  of  real  estate  aJiould  have  the 
operation  contended  for.  The  Wills  Act 
cannot  on  this  point  of  construction  make 
any  diJSerence;  because  the  intended  ope- 
ration of  that  act  was  simply  to  sweep  in 
everything  which  the  testator  might  have 
at  Uie  time  of  his  decease,  but  not  to  alter 
that  rule  of  construction  which  has  becm 
adopted  in  favour  of  the  heir^it-law,  namely, 
that  you  must  find  (for  that  is  the  rule)  ex- 
press words,  or  I  should  rather  say  a  manifest 
intention,  necessary  implication  it  has  been 
sometimes  called,  on  the  face  of  the  wiU  to 
exclude  him  from  that  benefit  wfaidi  the 
rule  of  law  has  conferred  upon  him.  The 
simple  fact  of  a  devise  of  residuary  real 
estate  seems  to  me  clearly  not  to  affect  iho 
operation  of  any  such  rule,  nor  can  I  find 
%ny  authority  which  would  authorize  me  to 
say  so. 

There  remains  to    be  considered    the 
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point  as  to  the  mixed  fund  of  real  and  per- 
sonal estate.  There  is  a  subsequent  gift  of 
all  the  testator's  personal  estate,  I  may 
shortly  state  it  thus,  for  the  purpose  of 
being  laid  out  as  to  two-thirds  of  it  in  hind 
to  l^  settled  in  effect  to  the  same  uses  as 
are  prescribed  with  regard  to  the  real  estate : 
Now  it  is  said,  and  no  doubt  there  is  a  great 
deal  of  force  in  the  observation,  that  it  seems 
gjngnlAr  that  a  gift  of  all  a  testator^s  real 
and  personal  estate  to  certain  uses,  intents 
and  purposes  is  to  have  the  effect  of  mani- 
festing an  intention  that  the  rents  and  profits 
of  the  real  estate  are  to  pass  exactly  in  the 
same  manner  as  the  income  of  the  personal 
estate,  and  thereby  is  to  deprive  liie  heir- 
at-law  of  the  benefit  of  the  rule  laid  down 
in  the  cases  I  have  referred  to,  but  that  the 
circumstance  of  the  testator  dividing  his 
will  into  two  parts,  and  disposing  of  the  real 
estate  in  one  part  and  of  the  personal  estate 
in  another,  is  to  lead  to  a  differ^it  conclu- 
sion; but  I  do  not  think  that  the  reasoning 
is  sound  upon  that  point  The  doctrine 
which  in  this  country  favours  the  heir-«t-law 
is  to  a  great  extent  artificial,  and  although 
the  Courts  have  considered  that  where  a 
testator  has  distinctly  and  clearly  in  his  will 
mixed  up  the  real  and  personal  estate  and 
carried  it  over  in  one  fiind  he  has  thereby 
indicated  an  intention  that  they  should  go 
in  the  same  way,  yet  that  reasoning  does 
not  apply  to  a  case  where  he  has  carefully 
and  deliberately  isolated  the  two  properties, 
there  being  precise  limitatbns  as  to  the  one 
in  one  part  of  his  will  and  precise  limita- 
tions as  to  the  other  in  another  part  In  this 
case  the  testator  did  not  oont^nplate  any 
such  complete  mixture  at  all,  because  the 
first  operation  for  the  trustees  .would  be  to 
divide  the  personal  estate  into  three  several 
parts,  and  give  two-thirds  to  the  one  party 
and  the  one-third  to  the  other,  and  there  is 
nothing  on  the  fiftce  of  the  will  which  in 
the  least  can  justify  me  in  saying  that  the 
testator  has  mixed  up  the  whole  in  one  mass, 
passing  it  as  one  fund  in  his  contemplation 
at  the  time  of  making  his  will,  or  that 
would  authorize  me  to  say  that  the  rule  in 
Otnery  v.  Fitzgerald  must  apply.  I  think 
therefore,  it  is  impossible  to  exempt  this 
case  from  the  authority  of  the  case  of 
Hopkins  v.  Hopkins,  and  that  I  am  bound  to 
decline  that  as  regards  the  interim  rents 
of  the  real  estate  they  are  undisposed  of 


Now,  as  regards  the  personal  estate,  the 
case  seems  to  me  to  be  equally  conclusive 
the  other  way  against  this  lady,  as  next-of- 
kin,  upon  the  authorities.  It  seems  to  me 
that  from  the  time  of  Qreen  v.  Ekins,  fol- 
lowed as  that  case  has  been  by  numerous 
authorities,  the  rule  as  regards  personal 
estate  is  enctiy  the  opposite  to  the  rule  as 
regards  real  estate ;  when  you  give  persomd 
estate,  that  estate  and  the  whole  of  its 
produce  goes  to  the  purpose  indicated  in  the 
will,  and  the  gift  of  the  personal  estate  ex 
vi  termini  carries  with  it  all  the  intermediate 
profits  which  may  arise  in  respect  of  that 
estate,  and  I  see  no  difficulty  whatever  on 
the  face  of  this  wiU  in  appljdng  the  rule. 
The  testator  gives  all  his  personal  estate,  and 
directs  it  to  be  laid  out  in  the  purchase  of  real 
estate  to  be  settied  to  the  same  uses.  llHop- 
hins  V.  Hopkins  had  been  good  law  as  to  that 
second  branch  of  the  case,  it  would  have 
been  an  authority  on  this  point  in  favour 
of  the  heir-at-law  if  the  two  happened  to  be 
different  persons,  but  it  is  dear  that  the 
latterpointof  that  decision,  as  to  the  personal 
estate  directed  in  the  will  to  be  invested  in 
the  purchase  of  real  estate,  was  wrong.  The 
dedsion  there  effected  the  wUl  of  the  testa- 
tor to  a  certain  extent,  by  converting  his 
personal  estate  into  real  estate;  and  then  a 
confusion  arose  which  seems  now  to  be  very 
singular,  by  which  the  will  washeld  tooperate 
for  the  purpose  of  converting  the  personal 
estate  into  real  estate,  not  for  the  object  of 
the  will,  but  for  the  benefit  of  a  person  not 
in  the  contemplation  of  the  testator,  namely, 
the  heir-at-law.  The  proposition  now  seems 
to  us  to  be  a  truism;  the  heir-at-law  claim- 
ing in  default  of  disposition  cannot  claim 
anything  under  the  will,  and  the  only  mode 
in  which  the  heir  could  possibly  claim  per- 
sonal estate  would  be  by  a  gift  contained 
in  his  favour  in  the  wilL  If  it  is  given  by 
the  will,  well  and  good ;  but  the  notion  of 
the  heir-at-law  taking  by  intestacy  any  por- 
tion of  the  personal  estate  is,  of  course,  a 
solecism  when  the  proposition  is  reduced  to 
clear  terms.  That  part  of  the  case  of  Hop- 
kins V.  Hopkins  can,  therefore,  present  no 
authority  with  reference  to  the  decision  of 
the  present  case.  Here  there  is  a  direction 
to  take  the  whole  personal  estate,  and 
taking  the  whole  personal  estate  would,  of 
course,  include  all  its  income,  but  the  first 
process  wUl  be  to  divide  it  into  thirds,  and 
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when  tliat  has  been  done,  two-thirda  are 
jtist  as  much  given,  with  all  their  produce, 
as  the  whole  residue  if  it  was  given  in  an 
entirety  would  be,  and  these  two-thirds, 
with  iJl  their  produce,  will  have  to  be 
invested  in  the  manner  described;  and  the 
circimistance  that  part  of  it  may  have  been 
ab*eady  invested,  and  that  long  before  the 
executory  limitations  take  effect,  has  nothing 
to  do  with  the  question;  it  is  still  personal 
estate  :  supposing  the  executory  liinitations 
all  faQ,  it  would  remain  personal  estate;  it 
is  personal  estate  until  the  will  has  had 
the  effect  of  handing  it  over,  in  some  other 
shape,  to  some  of  the  persons  interested; 
and  being  personal  estate,  the  rents  and 
profits  of  it  are  the  produce  of  personal 
estate  just  as  much  as  before  the  money 
was  invested;  and  those  words  which  I 
have  referred  to,  which  say  that  in  the 
interim  the  produce  shall  be  disposed  of  in 
the  same  manner  as  the  rents  and  profits, 
carry  the  case  no  further.  It  would  be  a 
petitio  prindpii  to  say  that  that  can  guide 
me  as  to  what  is  to  be  done  with  the  interim 
interest ;  it  only  says  that  is  to  be  treated 
as  rents  and  profits,  and  the  question  is, 
what  is  to  be  done  with  the  rents  and 
profits  of  that  which  is  in  reality  personal 
estate  until,  for  the  purpose  of  lie  will, 
some  person  takes  it  in  the  form  of  real 
estate  1  Those  rents  and  profits  are  part  of 
the  produce  of  the  personal  estate  as  much 
after  it  was  invested  as  before,  and  will  go 
in  the  same  manner.  It  was  said  that  some 
difficulty  arose,  as  to  which  at  first  I  could 
not  exactly  fallow  the  argument,  upon  a 
question  stated  to  be  similar  to  the  case  of 
Shrymshery,  Norihcott,  That  case  has  not 
the  slightest  bearing  on  the  matter;  it  was 
one  of  the  simplest  cases  that  one  can  con- 
ceive. A  portion  of  residuary  personal  estate 
was  given  to  the  extent  of  500/.,  which,  like 
the  case  of  Fage  v.  Leaptngwell  (9)  and 
that  class  of  cases,  was  held  to  be  a  portion 
of  the  residpary  estate.  The  gift  of  a  por^ 
tion  of  the  residuary  estate  failing,  of  course 
it  goes  to  the  next-of-kin.  Is  there  anything 
here  analogous  to  that  1  It  was  suggested, 
and  although  I  caUed  it  ingenious,  I  could 
scarcely  follow  the  argument,  that  these  two- 
thirds  must  be  invested  in  the  purchase  of 
real  estate,  and  then,  when  the  rents  of  that 

(9)  18  Ve«.  463. 


real  estate  are  found  to  be  undisposed  o( 
because  there  is  no  person  in  esse  capable 
of  taking  an  interest,  it  will  go  back  in 
thirds ;  that  is,  one-third  must  go  over  to 
the  person  entitled  to  the  third,  and  two- 
thirds  are  to  be  disposed  of  for  the  purposes 
of  the  will ;  and  that  would  be  altogether 
an  absurd  and  inconsistent  construction. 
But  that  is  not  the  mode  in  which  the  role 
will  operate.  If  I  give  the  whole  of  my 
personal  estate  to  be  invested  on  trusts 
similar  to  these  all  the  interim  income  will 
have  to  be  applied  exactly  in  the  same 
manner — applied  as  capital  in  doing  that 
which  the  will  directs  the  personal  estate 
to  be  applied  to,  namely,  buying  real  estate 
— ^both  the  principal  and  interest  wiD  be 
so  applied.  What  difference  can  it  make 
if,  instead  of  giving  the  whole,  I  say  I  give 
two-thirds  of  iti  All  you  have  to  do  is  to 
divide  the  whole  fund  into  three  parts:  take 
two-thirds  and  deal  with  that  two-thirds 
in  the  manner  I  have  described.  And,  in 
reality,  it  seems  to  me  the  circumstance  of 
its  being  divided  into  thirds  can  have  no 
effect  in  leading  me  to  a  different  condusioD 
from  that  to  which  the  authorities  would 
lead  me  if  the  whole  property  were  given 
as  one. 

The  Solicitor  General  also  threw  out  an 
observation  as  to  whether  or  not  one  conld 
not  infer,  from  the  nature  and  mode  of  the 
gift,  a  sort  of  converse  rule  to  Gtnery  v. 
Fitzgeraldf  the  answer  to  which  is  simply 
this :  the  rule  in  Genery  v.  Fitzgerald  is 
applied  in  order  to  effectuate  the  supposed 
intention  of  the  testator,  which,  according 
to  the  general  rule  of  Hopkins  v.  Hopkins^ 
is  not  held  to  extend  to  the  rents  and  profits 
of  real  estate.  Having,  therefore,  ascertained 
the  intention  by  inference,  the  rule  is 
applied  to  cany  out  what  b  considered  to 
be  the  necessary  implication  of  the  testator's 
intention  to  oust  the  right  of  the  heir;  but 
what  the  Solicitor  General  suggests  is,  that 
when  there  are  what  on  the  authorities  are 
plain  words  of  gift,  I  am  to  infer  something 
to  destroy  that  gift  I  hold  that  there  is  a 
plain  gift  to  be  applied  in  a  particular  man- 
ner, and  I  cannot  raise  an  inference  against 
that  plain  gift  from  anything  contained  in 
the  former  limitations  in  the  will;  there 
being,  in  truth,  nothing  to.  lead  to  such 
inference,  or  which  ought  to  destroy  the 
gift  so  made.  As  to  chattels  real,  I  did  not 
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hear  a  single  argument,  and  I  do  not  know 
whether  there  are  anj,  and,  therefore,  I 
have  made  no  declaration  as  to  them. 

TJie  Solicitor  G^eneral  mentioned  to  the 
Court  (June  5),  that  there  were  some  lease- 
holds included  in  the  gift  of  the  personalty, 
and  submitted,  that,  on  the  authority  of 
Wyndham  y.  Wyndkam^  the  interim  income 
of  these  leaseholds  would  fall  into  the 
general  residue. 

The  same  counsel  as  before  i^peared  for 
the  different  parties. 

Wood,  V.C. — ^As  this  point  had  not  been 
mentioned  during  the  argument  of  the  case, 
I  did  not  think  it  was  right  to  decide  it 
without  attention  being  called  to  it.  I  think 
it  is  clear  that  the  interim  income  of  the 
chattels  real  falls  into  the  general  residue 
of  the  personal  estate. 


KlKDEB8LEY,Y. 

Jan.  29. 


"{ 


BSEVB  V.  WHITMOBE. 
MABTIN  V.  WHITMOBE. 


Sill  of  Sale — Assignment  of  after-ac- 
quired Chattels — Licence  to  seize — Priority 
— Notice. 

After-acquired  chattels  may  he  assigned 
in  equity^  <md  Ufords  of  agreemeni  to  assign^ 
or  of  licence  to  seizCy  may,  in  equity,  operate 
as  am  actual  assignment ;  but  if  according  td 
ike  proper  construction  of  the  words  used,  a 
mere  Ucence  to  seize  is  intended,  they  will 
have  no  effect  until  actucU  seizure. 

The  lessee  of  a  brick-field  executed  to  O, 
a  bill  of  sale  of  ike  bricks,  plant,  &c  then  in 
and  upon  the  premises,  to  secure  3,000^., 
with  interest,  to  be  repaid  on  a  specified  day, 
with  a  proviso  that  the  lessee  should  have 
the  use  and  enjoyment  until  default,  or  the 
expiration  of  one  day  after  notice  in  writing 
by  O,  requiring  possession,  when  possession 
should  be  given,  with  a  power  of  entry  and 
sale.  And  the  lessee  gave  and  granted 
to  Gf  his  executors,  administrators  and 
assigns,  or  his  or  their  agents  or  servants, 
licence  at  all  times  during  the  continuance 
of  the  security  to  enter  on  the  premises  and 
there  remain,  and  seize  and  hold  possession 
of  the  property  then  on  the  premises,  as 
if  the  same  formed  part  of  the  chattels 
iherehp  assigned.  The  lessee  subsequently 
Nsw  Sbbus,  82L--CBAjrG. 


executed  other  bUls  of  sale  to  R,  in  a  similar 
form.  O,  who  amsted  the  lessee  in  the 
management  of  his  business,  deposited  his 
bill  of  sale  and  the  papers  relating  to  the 
brick-field  with  his  private  bankers  by  way 
of  equitable  mortgage.  Subsequently,  the 
lessee  fell  into  difficulties  and  R,  took  pos- 
session, and  shortly  afterwards  O,  hcmng 
become  bankrupt,  the  assignee  in  bankruptcy 
of  O,  also  took  possession  by  the  messenger, 
and  refused  to  withdraw.  The  bankers  had 
omitted  to  give  notice  to  the  lessee,  who  swore 
that  he  was  not,  until  0,*s  bankruptcy,  aware 
of  the  deposit  having  been  made: — Held, 
that  the  bill  of  sale  to  O,  operated  as  an 
assignment  only  of  the  property  then  on  the 
brick-field,  with  a  licence  to  seize  future 
property.  Also,  that  the  bankers  could  only 
claim  what  was  due  from  the  lessee  to  O, 
at  the  date  of  his  bankruptcy,  the  business 
relations  between  the  lessee  and  O,  not  being 
sufficiently  intimate  to  warrant  the  Court  in 
inferring  that  the  former  had  notice  of  the 
deposit, 

C^utere — whether  the  entry  by  the  messenr 
ger  was  an  exercise  of  the  right  of  seizure 
conferred  by  0,*s  security. 

These  suits  came  on  at  the  hearing.  The 
bill  in  the  first  suit  was  filed  by  John 
Reeve,  as  the  mortgagee,  under  a  bill  of 
sale,  of  a  brick-field,  with  the  prepared  clay, 
bricks,  plant  and  machinery,  at  Crayford, 
in  Kent;  and  it  contained  the  following 
statements.  By  a  bill  of  sale,  bearing  date 
the  12th  of  January  1858,  William  David 
Simpson  conveyed  and  assigned  to  Thomas 
Hendrick,  his  executors,  administrators  and 
assigns,  the  stock^of  bricks  then  being,  or  at 
any  time  thereafter  to  be  in  or  upon  the 
said  brick-field,  with  the  steam-engine, 
machinery,  plant,  trucks,  waggons,  barrows, 
iron  tramways  and  other  property  used  by 
the  said  William  David  Simpson  in  his 
business,  with  the  horses,  carts  and  ropes 
in  the  use  and  enjoyment  of  the  said  Wil- 
liam David  Simpson,  and  set  forth  in  the 
schedule  thereunto  annexed;  the  said  in- 
denture to  be  made  void  upon  the  invest- 
ment by  the  said  William  David  Simpson 
of  the  sum  of  1,300^.,  in  the  joint  names  of 
him,  the  said  William  David  Simpson,  and 
Thomas  Hendrick,  on  or  before  the  31st 
of  March  1858;  the  said  sum  of  1,300/. 
to  be  held  by  them  on  certain  trusts  therein 
88 
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mentioned;  and  the  said  bill  of  sale  con- 
tained power  to  the  said  Thomas  Hendrick 
to  sell  in  case  of  de£Etult  by  the  said  William 
David  Simpson,  or  in  the  event  of  his 
death,  or  in  case  a  distress  for  rent  should 
be  put  in  by  the  landlord  of  the  premises; 
and  the  said  William  David  Simpson  did 
thereby  covenant  with  the  said  Thomas 
Hendrick  that  it  should  and  might  be  law- 
ful for  him,  the  said  Thomas  Hendrick,  his 
executors,  administrators  or  assigns,  agents 
or  servants,  forthwith  to  enter  upon  the 
said  brick-field,  chattels  and  premises,  and 
hold  possession  thereof  until  such  invest- 
ment was  made  as  aforesaid.  The  said 
William  David  Simpson  made  default,  but 
Thomas  Hen^ck  never  took  possession 
of  the  brick-field  and  premises,  nor  exercised 
this  power  of  sale  given  to  him  under  the 
bill  of  sale. 

On  the  26th  of  May  1859  William 
David  Simpson  executed  another  bill  of 
sale  to  Daniel  Green,  in  which  Thomas 
Hendrick  joined,  and  thereby  agreed  to 
postpone  his  security  to  that  of  Daniel 
Green.  By  this  instrument  William  David 
Simpson  assigned  to  Daniel  Green  all 
the  prepared  clay,  bricks,  <fec.  described 
in  the  bill  of  sale  to  Thomas  Hendrick, 
which  were  then  in  and  upon  the  said 
brick-fidd,  in  consideration  of  the  sum  of 
3,000^  advanced  and  lent  to  the  said  Wil- 
liam David  Simpson  by  the  said  Daniel 
Green,  with  interest  for  the  same  at  the  rate 
of  7/.  105.  per  cent. ;  sudi sum  of  3,000/.,  with 
interest,  to  be  paid  to  the  said  Daniel  Green 
on  the  26th  of  November  then  next 
And  it  was  thereby  provided,  that  the  said 
William  David  Simpson  *8hould  have  the 
use  and  eiyoyment  of  the  said  brick-field, 
chattels  and  premises,  as  well  until  defistult 
should  be  made  by  him,  the  said  William 
David  Simpson,  in  payment  of  the  said  sum 
of  3,000/L  and  interest  as  until  the  expira* 
tion  of  one  day  after  such  time  as  the  said 
Daniel  Green  should,  by  notice  in  writing 
under  his  hand  to  the  said  William  David 
Simpson,  require  possession  of  the  said 
brick-field,  cluittels  and  premises,  when  the 
said  William  David  Simpscm  should  deliver 
up  the  sama  There  was  also  power  to 
Daniel  Green  to  take  possession  after  default 
and  to  sell  And  the  said  William  David 
Simpson  gave  and  granted  to  Daniel  Green, 
his  executors,  adnunistratoHs  and  atoigns, 


or  his  or  their  agents  or  servants,  foil 
licence,  power  and  authority  at  all  times 
during  the  continuance  of  tiiat  security  to 
enter  into  or  upon  the  said  brick-field  and 
the  messuages,  workshops  and  other  amo- 
tions there,  and  then  to  remain,  and  to  seise 
and  hold  possession  of  all  and  every  the 
clay,  brick^  machinery,  [dant,  stock,  goods, 
chattels,  effects  and  property  "viddch  might 
then  be  in,  upon  or  about  the  said  premises, 
in  such  and  the  like  manner  as  if  the  same 
formed  part  of  the  chattels  and  effects 
thereby  expressed  to  be  assigned.  Upon 
this  security  the  whole  sum  of  3,000/.  was 
not  advanced,  but  2,350/.  only,  and  Daniel 
Green  never  exercised  any  of  the  powen 
given  him  by  his  bill  of  sale ;  but  continued 
to  be  connected  with  William  David  Simp- 
son in  the  management  of  the  business 
which  was  carried  on,  but  in  what  character 
was  in  dispute,  the  stock,  by  reason  of  its 
fluctuating  character,  varying  in  quantity 
and  identity  from  time  to  time. 

The  bill  then  alleged  that  Daniel  Green 
received  monies  on  William  David  Simp- 
son's account,  so  as  materially  to  reduce 
his  claim  on  account  of  the  2,250/L  ad- 
vanced. In  the  year  1858  the  plaintiff 
lent  to  Daniel  Green  600/.  on  condition 
of  repayment  in  1859 ;  when  that  time 
urived  Danid  Green  rei^esented  to  the 
plaintiff  that  he  was  William  David  Simp* 
son's  manager;  and  that,  in  &ct,  the  600/. 
so  lent  to  him  had  been  employed  in  the 
brick  business,  and  implied  to  the  plaintiff 
to  advance  to  him  400/.  in  addition  to  the 
600/.  still  owing,  which  the  plaintiff  agreed 
to  do,  and  the  whole  sum  of  1,000/.  was 
secured  by  the  joint  promissory  note  to 
Daniel  Groen  and  William  David  Simpson, 
made  payable  on  demand  and  by  a  bill 
of  sale,  whereby  William  David  Simpson 
assigned  to  the  plaintiff  the  pr^iared  clay, 
bric^  and  chattels  then  on  the  brick-field, 
(subject  to  the  chaiges  of  Thomas  Hendrick 
and  Daniel  Green),  and  the  bill  of  sale  con- 
tained powers  €^  entfy  and  sale  on  notice 
after  defwdt,  in  the  same  iorm  as  ^ose 
contained  in  the  security  to  Daniel  Green. 
A  variety  of  money  transactions  then  took 
place  b^ween  the  ^aintiff  and  WUliam 
David  Simps(m  and  Daniel  Green,  byway  of 
discount  and  oUierwiae,  until  the  month  of 
September  1860,  when  a  considerable  sum 
beuig  owing  to  the  plaintiff  he  brought  an 
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action  for  800i,  and  reoovered  judgment 
for  that  amn.  On  the  18th  of  October 
1860,  2yl59L  89.  9d  bong  due  to  the 
plaintiff^  William  David  Simpson  executed 
to  him  another  bill  of  sale  of  the  bricks, 
prepared  day,  chattels,  &c  then  on  the 
premises,  and  the  plaintiff  got  that  security 
regirtered ;  and  on  the  same  18th  of  Octo- 
ber he  took  possession  of  the  brick-field 
and  stock  then  upon  it,  as  he  alleged,  with 
the  knowledge  and  consent  of  William 
Darid  Simpson  and  Daniel  Green.  Upon 
taking  poesenion  of  the  premises,  the  plain- 
tiff found  thereon  large  quantities  of  bricks^ 
which  he  sold,  and  entered  into  contracts 
for  the  sale  of  350,000  bricks  in  addition, 
but  had  received  IL  4«.  only,  and  paid 
upwards  of  SOL  under  executions  for  creek 
dues,  for  rates  and  wages.  Shortly  after 
the  plaintiff  had  taken  possession  of  the 
brick-field,  dkc,  Daniel  Green  became  bank- 
rapt,  and  the  defendant  William  Whitmore 
was  appointed  official  assignee,  and  Samuel 
Goddard  and  Nathaniel  S.  Dodge  creditors' 
assignees ;  and  William  Whitmore,  by  the 
messenger  of  the  Court  of  Bankruptcy,  took 
possession  of  the  bric^LS,  chattels,  dbc.,  and 
on  the  plaintiff  remonstrating  with  the  cre- 
ditors' assignees  they  refused  to  withdraw 
the  messenger  and,  as  the  bill  alleged,  gave 
notioe  to  the  parties  with  whom  the  plaintiff 
had  had  dealings  not  to  make  any  payments 
to  him,  and  thereby  prevented  the  perform- 
ance of  the  obligations  he  had  put  himself 
under.  The  bill  stated  these  facts,  and 
charged  that  a  very  trifling  sum  was  owing 
to  Daniel  Green,  he  having  received  various 
turns  on  account  of  and  as  the  agent  of 
William  David  Simpson,  and  praying  that 
it  might  be  declared  that  he  (the  plaintiff) 
was  entitled  in  priority  to  William  Whit- 
more, Samuel  Goddard  and  Nathaniel  S. 
Dodge  and  to  Thomas  Hendrick,  and  that 
an  account  might  be  taken  in  the  usual 
way;  that  the  defendants  might  be  re- 
strwied  firom  interfering  with  tiie  bricks, 
4c.  or  the  brick-field,  or  continuing  in 
possession  of  the  same,  and  that  some  pro- 
per person  might  be  appointed  to  receive 
the  proceeds  in  the  ordinary  form.  Shortly 
after  the  filing  oi  this  biU,  namely,  on  the 
18th  of  December  1860,  the  plaintiff's 
solicitorreceived  notice  from  Messrs.  Martin 
the  bankers  that  the  benefit  of  the  inden- 
ture of  the  26th  of  May  1859  was,  by  a 


memorandum  of  deposit  on  eqidtaUe  mort- 
gage, comprising  such  bills  of  sale  and 
the  deeds  relating  to  the  brick-fields,  bear- 
ing dato  the  19th  of  June  1859,  transferred 
to  them,  and  they  claimed  to  be  entitled  to 
the  benefit  of  such  indenture,  but  they  did 
not  give  any  notice  of  their  claim  to  Wil- 
liam David  Simpson  until  March  1861,  he 
having  in  the  mean  time  become  bankrupt^ 
and  Edmund  Redden  being  appointed  his 
assignea  The  fact  of  Messrs.  Martin's  claim 
was  introduced  by  amendment  in  the  pbun- 
tiff's  bill,  and  he  charged  that  he  never 
had  any  notice  or  knowledge  of  such  alleged 
deposit  eitherwhen  his  security  was  granted, 
or  when  he  entered  into  possession,  or  until 
the  end  of  December  I860,  and  that  their 
security  was  never  registered,  and  the 
Messrs.  Martin  were  made  defendants  by 
amendment 

In  March  1861  the  second  bill  of 
Martin  v.  WkHmore  was  filed,  stating  in 
substance  the  above  fiEu^ts,  setting  out  the 
memorandum  of  deposit,  upon  tiie  form 
of  which  no  question  turned,  alleging  that 
upwards  of  2,000/L  was  due  and  owing  to 
them  upon  their  security,  and  asking  a 
declaration  that  they  were  equitable  mort- 
gagees of  the  whole  of  the  prepared  cUy, 
earth  and  other  materials,  bricks,  engines, 
machinery,  plant,  stock,  property  and  effects 
of  which  the  plaintiff  in  the  first  suit  (John 
Eeeve)  had  possessed  himself,  and  which 
were  on  the  field  at  the  date  of  the  bank- 
ruptoy  oi  Daniel  Green.  And  the  bill 
prayed  for  a  sale  and  payment  of  what 
should  be  found  due  to  tiie  plaintiffs  upon 
their  security. 

Evidence  was  entered  into  upon  the 
various  points  arising  from  these  facts. 
William  David  Simpson,  by  his  affidavit, 
swore  that  he  had  no  knowledge  what- 
ever of  Messrs.  Martin's  deposit  until  after 
the  bankruptey  of  Daniel  Green ;  and  the 
plaintiff  swore  that  he  entered  with  the 
knowledge  and  consent  of  William  David 
Simpson  and  Daniel  Green.  A  contest 
arose  in  chambers  with  resp^  to  the  per- 
son to  be  appointed  receiver.  An  order 
which  had  been  made  for  such  appointment 
and  a  summons  taken  out  by  the  plaintiff, 
was  a4Joumed  into  court  and  argued  upon 
that  question,  when  William  Hidloway  was 
appointed  such  receiver,  and  he,  under  the 
powers  vested  in  him,  received  monies  for 
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bricks  and  sold  plant  and  machinery,  and 
paid  the  proceeds,  amounting  to  upwards 
of  3,000/L,  into  court.  Edmund  Redden, 
the  assignee  of  William  David  Simpson, 
had  entered  a  disclaimer  in  the  suit  of 
Martin  v.  Whiimorty  but  not  in  the  suit  of 
Reeve  v.  Whiimore, 

Mr,  Glasse  and  Mr,  W,  Pearson  appeared 
for  the  plaintiff,  and  contended  that  he 
having  obtained  possession  of  the  property 
in  question  with  the  knowledge  and  con- 
sent of  Simpson  and  Green,  and  without 
notice  of  the  equitable  deposit  of  Messrs. 
Martin,  he  was  entitled  in  priority  to  the 
assignees  of  Green  and  to  Hendrick  and 
to  the  Messrs.  Martin,  who  could  claim 
nothing  up  to  the  date  of  their  notice  to 
Simpson.  The  assignees  had  clearly  no 
right  to  have  entered,  and  could  have  no 
claim  until  after  what  was  owing  to  the 
plaintiff  was  satisfied.  The  bill  of  sale  to 
Green  operated  only  as  to  property  on  the 
premises  at  that  time,  and  the  licence  to 
seize  was  inoperative. 

Mr,  Baily  and  Mr,  Fry^  for  Thomas 
Hendrick,  argued  that  the  plaintiff's  secu- 
rity must,  at  all  events,  be  postponed  to 
his,  Green  only  having  any  priority,  and 
his  daim,  whatever  it  was,  having  been 
long  satisfied  by  his  receipts  on  Simpson's 
behalf. 

Mr,  J,  H,  Palmer  and  Mr,  T,  Stevens, 
for  the  Messrs.  Martin,  submitted  that 
Simpson  must  be  taken  to  have  had  con- 
structive notice  of  the  deposit  by  Green, 
inasmuch  as  Green  was  so  intimately  con- 
nected with  him  in  all  the  transactions 
which  took  place  that  it  was  impossible 
that  he  could  have  transacted  such  a  matter 
without  his  cognizance.  Simpson  did  ac- 
tually know  that  the  Messrs.  Martin  accom- 
modated Green,  and  how  could  he  have 
made  the  deposit  of  the  papers  relating  to 
Simpson's  own  property,  and  keep  him  in 
ignorance  of  the  fact  ?  The  Messn>.  Martin 
were  therefore  entitled  to  whatever  was 
due  to  Green  from  Simpson. 

Mr.  E,  Bury,  for  Edmund  Redden,  asked 
for  his  costs. 

Cases  cited : 

Cmgreve  v.  Evetts,  10  Exch.  Rep.  298 ; 

s.  c.  23  Law  J.  R^.  (n.s.)  Exch.  273. 
OaZe  V.  Burnell,  7  Q,B,  Rep.  850 ;  s.c. 

U  Law  J.  Rep.  (n.s.)  Q.B.  340. 


Holroyd  v.  Marshall^  11  W.  Rep.  171. 
Wood  V.  Leadbitter,  13  Mee.&  W.  838; 
s.  c.  14  Law  J.  Rep.  (n.s.)  EzcL  161. 

KiNDBBSLEY,  Y.C. — Two  questions  have 
been  suggested  for  decision,  and  which  I 
shall  proceed  to  deal  with:  the  rest  of  the 
matter  must  be  the  subject  of  inquiry  and 
account  First,  on  the  true  construction  of 
the  bill  of  sale  of  the  26th  of  May  1859, 
having  reference  to  property  not  on  the 
premises  at  that  date,  but  which  afterwards 
was  upon  it,  how  far  that  subsequent  pro- 
perty is  affected  by  Green's  security)  The 
Messrs.  Martin,  standing  in  Green's  shoes, 
contended  that  that  instrument  operated, 
at  least  in  equity,  as  an  absolute  and  present 
assignment,  not  only  of  the  (Hxiperty  then 
on  the  premises,  but  which  should  thereafter 
come  upon  the  premises,  on  the  principle 
that  in  equity,  though  not  in  law,  you  may 
make  a  valid  assignment  by  contact  vl 
property  which  may  thereafter  come  into  a 
certain  position.  On  the  other  hand,  it  was 
contended  that  that  was  not  the  tme  con- 
struction and  intention.  It  is  not  disputed, 
that  in  equity  such  an  assignment  can  be 
made  of  ^ture  property  which  may  operate 
if  such  property  comes  into  existence,  but 
it  is  contended  that  that  is  not  the  true  con- 
struction. This  first  question  I  shall  proceed 
to  consider.  The  language  in  the  body  oi 
the  deed,  purporting,  in  terms,  to  be  an 
assignment,  it  will  be  found  applies  only  to 
property  which  was  upon  the  premises  at 
the  date  of  the  instrument-^His  Honour 
read  the  clause. ) — On  that  question,  I  think, 
no  doubt  can  be  entertained  that  it  was  only 
intended  to  assign  that  property.  Then  we 
come,  in  the  latter  part  of  the  deed,  to  an- 
other operative  clause,  on  which  I  may  say 
the  question  entirely  turns.  After  all  the 
other  clauses  as  to  redemption  and  entering 
upon  and  selling  the  property  which  was 
the  actual  subject  of  the  assignment,  we 
come  at  the  end  to  this  clause — (His  Honour 
read  the  licence  to  seize). — ^It  is  not  only  a 
grant  of  this  licence  to  Green,  his  executofs, 
administrators  and  assigns,  but  Ms  or  thdr 
agents  or  servants.  U  Sie  words  had  been 
words  of  assignment,  it  would  not  have 
been  made  to  the  agents  or  servants,  but  to 
the  party,  his  executors,  administrators  and 
assigns.  But  whatever  the  intention  is,  which 
I  shall  consider  presently,  in  terms  this  is 
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only  a  licence  to  seize,  not  a  present  assign- 
ment or  agreement  to  assign,  but  a  licence 
to  the  party  for  whose  ben^t  the  instrument 
is  made  to  do  a  certain  act,  and,  by  doing 
that  act,  to  possess  himself  of  the  property 
upon  the  premises  at  the  date  of  the  assign- 
ment ;  and  not  only  so,but  this  will  undoubt- 
edly apply  to  property  on  the  premises  at 
the  time  when  Green  should  enter  and  seize. 
Does  this  licence  operate  in  equity  as  an 
assignment  of  the  future  property?  It  is 
clear  that  at  law  a  bill  of  sale  of  property 
at  the  time  upon  certain  premises,  and  pur- 
porting to  include  also  property  which  at 
any  future  time  may  come  upon  the  pre- 
mises, though  it  operates  to  convey  the 
l^al  title  in  the  property  upon  the  premises, 
operates  nothing  at  law,  as  to  property  not 
then  upon  the  premises,  although  property 
might  afterwaids  come  upon  the  premises. 
It  is  equally  clear  that  in  equity  that  rule 
is  not  adhered  to;  but  if  a  party,  Simpson 
for  instance,  having  property  upon  the  brick- 
field, and  anticipating  that  he  should  there- 
after have  other  property  there,  makes  an 
assignment  to  Green  of  all  the  property  then 
on  the  brick-field,  including  all  the  property 
which  should  thereafter  come  upon  it,  that 
assignment,  though  inoperative  as  to  the 
future  property  at  law,  will  in  equity  pass 
the  equitable  interest  to  Green  or  the  per- 
son to  whom  it  is  made.  So  with  regard  to 
a  contract  or  agreement  to  assign,  whatever 
the  words  were,  and  it  signifies  not  whether 
they  are  words  of  assignment  or  agreement, 
or  Ucence,  if  on  the  context  of  t^e  instru- 
ment the  intention  of  the  parties  is  to 
make  an  assignment  and  to  pass  the  equit- 
able interest  instanter,  independently  of  any 
act  to  be  done  by  the  parties  in  equity  that 
will  operate.  This  Court  does  not  confine 
itself  to  the  rules  of  law,  and  that  is  all 
that  was  decided  in  the  case  of  Holroyd  v. 
MarshcUl;  there  there  were  words  purporting 
to  be  ui  assignment,  and  Lord  Campbell, 
who  was  more  accustomed  to  the  principles 
of  law  than  the  principles  of  equity,  deter- 
mined that  at  law  it  did  not  apply  to  future 
property,  and  that  was  reversed  by  the 
Houseof  Lords.  There  the  clear,  perspicuous 
judgment  of  the  present  Lord  Chancellor, 
in  which  he  points  out  what  the  principles 
of  law  and  equity  upon  the  subject  are,  is 
a  dear  enunciation,  not  of  any  law  which 
was  then  in  doubt,  or  which  came  for  the 


first  time  for  positive  adjudication,  but  lay- 
ing down  principles  about  which  there  has 
never  been  any  controversy  in  this  Court, 
ever  since  I  have  been  in  the  profession, 
that  the  intention  of  the  parties  is  to  govern, 
and  that  the  words  used  are  not  regarded, 
if  you  find  from  the  whole  context  that  the 
intention  was  to  do  so  and  so.  The  question 
therefore  is,  not  what  is  the  effect  per  se  of 
an  instrument  purporting  to  be  a  licence  to 
seize,  but  upon  the  whole  context,  what  the 
parties  intended  by  it?  That  depends  on  the 
whole  instrument,  and  what  light  does  it 
afford  to  come  to  that  conclusion?  Did  the 
parties  mean  by  this  clause,  in  form  a  licence 
to  seize,  to  make  an  assignment  immediately 
operative  whenever  there  should  be  any 
future  property  to  answer  the  description 
upon  the  premises?  K  it  was  intended  to 
assign  not  only  present  but  future  property, 
it  is  a  very  strange  way  of  doing  it;  because 
if,  as  is  undoubtedly  the  case,  a  present  as- 
signment of  futm-e  property  will  in  equity 
pass  the  interest,  when  they  were  assigning, 
why  did  they  not  assign  present  and  future 
property?  That  is  not  conclusive,  but  it  is 
somethmg.  If  they  meant  to  assign  both 
pi*esent  and  future,  I  cannot  understand 
why,  when  they  had  one  clause  assigning 
present  property,  when  they  came  to  talk 
of  future  property  they  should  make  it  only 
a  licence  to  seize  it.  There  is  this  little  ad- 
ditional circumstance,  not  conclusive  in  itself, 
but  tending  to  the  conclusion.  Actually 
reciting  Hendrick's  security,  which  was  in 
terms  an  assignment  of  present  and  future 
property,  having  that  precedent  before  them 
and  acting  upon  it,  they  designedly  altered 
the  form,  making  it  an  assignment  of  present 
and  a  licence  to  seize  future  property.  But 
let  us  see  what  are  the  recitals,  because,  if 
there  be  a  doubt  upon  the  operative  part, 
that  may  help  to  solve  it. — (His  Honour  read 
the  recitals.)-— There  is  a  recital  of  the  pro- 
perty upon  the  premises,  the  intention  to 
make  the  security  to  Green  upon  that  pro- 
perty, and  then  comes  the  actual  assignment 
of  tie  property  then  upon  the  premises. 
There  is  no  recital  of  any  intention  what- 
ever, nor  any  reference  in  the  operative  part 
to  future  property,  the  only  reference  being 
in  the  licence  to  seize. — (Bis  Honour  again 
referred  to  that  clause  and  the  provisa  that 
Simpson  should  have  the  use  of  the  pre- 
pared clay,  <fec.) — ^The  meaning  of  that  is  this. 
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as  to  the  property  assigned  upon  the  pre- 
mises at  the  time,  Qreen  may  at  any  time 
give  notice  to  some  person  of  his  intuition 
to  take  possession  within  one  day  of  the 
expiration  of  the  notice, — ^not  to  entor  and 
seize, — but  Simpson  is  simply  to  deliver  pos- 
session to  him  of  the  property.  Then  comes 
the  clause  in  case  of  default, — still  confined 
to  property  the  subject  of  the  assignment 
in  the  first  instance,  and  also  to  sell  and 
dispose  of  the  same  or  any  part  thereof  at 
sudi  price  and  so  forth,  so  that  he  might 
sell  to  Simpson.  Having  referred  to  the 
other  portions  of  the  instrument,  what  is 
the  meaning  of  the  licence  to  seize?  "  I  have 
assigned  and  I  intend  to  assign  certain  pro- 
perty. This,  quoad  the  right  to  seize  when 
there  shall  be  a  seizure,  may  be  dealt  with 
in  the  same  manner  as  that  property  which 
I  have  assigned  or  intended  to  assign." 
Therefore  it  appears  to  me  the  intention  of 
the  parties  was  to  assign  the  present  pro- 
perty and  give  and  grant  a  licence  to  seize 
as  to  future  property. 

The  next  question  is  of  a  veiy  different 
character.  It  is  this :  the  Messrs.  Martin 
took  their  deposit  in  June  1859,  the  veiy 
next  month  alter  the  instrument  had  been 
executed,  Green's  security  being  dated  the 
26th  of  May  1859.  The  deposit  was  by 
way  of  security  for  money  owing  by  Green. 
Unfortunately  Messrs  Martin  (it  must  have 
been  by  some  great  oversight)  did  not  think 
fit,  or  omitted  to  give  any  notice  of  this 
deposit  to  Simpson.  If  they  had  done  so, 
of  course  Simpson  would  not  have  gone  on 
paying  Green,  and  Green  would  have  no 
right  to  go  on  receiving  from  Simpson,  to 
the  prejudice  of  Messrs.  Martin,  any  of  the 
monies  due  from  Simpson  to  Green  on  that 
security,  but  inasmudi  as  they  omitted  to 
give  that  notice  (and  it  is  not  contended 
that  they  gave  any  such  actual  notice)  to 
Simpson,  he  went  on  paying  money  to 
Green,  or  Green  received  money  on  his 
behalf  which  he  was  liable  to  pay  to  Simp^ 
son,  thereby,  by  right  of  set-ofi^  if  not 
entirely  paying  off,  at  all  events  reducing, 
the  debto  Whidi  Simpson  owed  to  Green ; 
and  the  question  is,  whether  Messrs.  Martin 
are  affected  by  those  payments,  and  whether 
they  have  a  right  to  say  that  they  must 
stand  as  having  the  benefit  of  the  security 
of  Green  for  the  full  amount  that  was  due 
from  Green  at  the  time  of  the  deposit  with 


them ;  or  whether,  as  it  was  contended  on 
the  other  side,  they  can  only  claim  the 
benefit  of  Green's  security  to  the  extent  of 
what,  if  anything,  was  actually  due  frt>m 
Simpson  to  Green  at  the  time  when  notice 
was  given,  or  rather,  I  should  say,  at  the 
time  of  the  bankruptcy  of  Green,  because 
after  Green  became  bankrupt  Green  neither 
received  monies  firom  Simpson  nor  on  his 
account.  It  is  not  suggested  that  any 
formal  notice  was  given  by  Messrs.  Martin 
to  Simpson;  and  the  question  then  is,  did 
Simpson  know  it,  because  it  might  be  that 
aliunde  he  became  aware  of  the  fact  of  the 
deposit,  and  he  could  not  with  propriety 
go  on  making  payments  afterwards  even 
though  he  had  no  formal  notice.  In  his 
affidavit  he  swore  most  positively,  not  only 
that  he  had  no  formal  notice,  but  that  he 
was  not,  until  the  bankruptcy  of  Green, 
aware  that  there  had  been  any  such  deposit, 
and  there  was  no  evidence  on  Messrs.  Mar- 
tin's part  of  it ;  but  it  was  contended  that 
there  was  constructive  notice,  and  the  align- 
ment in  support  of  that  contention  appeved 
to  me  at  the  time,  and  now  appears  to  me, 
to  be  in  fact  an  argument  that  under  the 
circumstances  actual  notice  must  be  pre- 
sumed upon  drciunstantial  evidehce;  the 
grounds  being  that  Simpson  was  the  lessee 
and  owner,  and  Green  his  agent,  and  assist- 
ing him,  as  it  was  expressed  in  the  plead- 
ings, in  the  management  of  the  business ; 
but  that  does  not  appear  to  me  to  be  the 
fact.  Green  was  hiniself  a  potter,  a  man  oi 
credit  and  who  could  get  money,  and  who 
sold  bricks  upon  commission  for  Simpson  : 
and  no  doubt  it  was  an  object  to  him  that 
Simpson's  brick-field  should  go  on  working^ 
and  was  so  hx  interested  in  lending  him 
money.  Green  and  Simpson  prepared  bills 
of  exchange,  and  Green  got  them  discounted 
at  Messrs.  Martin's,  and  it  was  contended 
that  yon  must  therefore  infer  that  Simpstm 
was  aware  of  all  the  dealings  between  Green 
and  Messrs.  Martin,  and  that  he  was  in 
fact  cognizant  of  it,  that  it  was  his  doing  : 
but  in  the  face  of  Simpson's  evidence  and 
the  absence  of  any  other,  it  is  impossible 
to  draw  such  a  conclusion,  iot  Simpson 
swears  he  did  not  know  that  these  bills 
were  discounted  by  Messrs.  Martin.  He 
knew  that  they  were  his  bankers,  and  had 
reason  to  suppose  that  they  accommodated 
him,  but  nothing  more.  Upon  thesegrounds, 
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it  seems  to  me  that  Messrs.  Martin  stand 
on  this  simple  footing :  having  an  equitable 
deposit  of  Green's  security,  having  given 
no  notice  to  Simpson  the  mortgagor  of  any 
siuch  deposit,  Simpson  having  no  know- 
ledge whatever  until  after  Qreen's  bank- 
ruptcy that  any  such  deposit  had  ever  been 
made,  it  appears  to  me  that  Messrs.  Martin 
stand  in  the  simple  position  which  affects 
all  persons  who  take  equitable  interests 
without  having  given  notice  to  proper 
parties  of  the  £Act  of  their  having  got  that 
interest,  that  they  remain  liable  to  all  the 
equities  as  between  the  party  who  made  the 
deposit  with  them  and  Simpson  with  whom 
he  was  dealing ;  and  they  are  affected  by  all 
the  payments ;  that  is  to  say,  the  amount 
of  the  debt  to  Green,  which  is  their  security, 
and  not  the  amount  that  was  due  when 
they  took  their  deposit,  but  only  the  reduced 
amount,  if  any  (assuming  there  was  some- 
thing), which  was  due  upon  Green's  security 
at  the  time  when  notice  was  first  given  to 
Simpson  upon  that  subject  It  is  imma- 
terial &e  precise  day;  it  is  sufficient  to 
bring  it  down  to  tlw  bankruptcy  of  Green, 
although  it  may  have  been  some  days  later. 
Upon  these  two  questions  I  hav6  expressed 
my  opinion,  and  there  must  be  declarations 
to  tiiat  effect 

With  rQq)ect  to  the  questions  as  to 
the  entry  of  ihe  messenger  in  bank- 
ruptcy, whether  it  was  an  exercise  of 
the  licence  to  seixe,  and  if  so,  how  the 
parties  stood  between  the  Messrs.  Martin, 
the  assignees  of  the  plaintiff,  as  to  the  pro- 
perty contracted  to  be  sold,  delivered  and 
not  delivered,  and  neither  delivered  nor 
contracted  to  be  sold ;  also  as  to  the  ques- 
tion whether  the  plaintiff  entered  with  the 
assent  of  Simpson,  as  to  the  payments  made 
by  thephdntil^  and  as  to  the  costs  of  Martin's 
suit :  upon  all  these  questions  I  must  direct 
inqniries.  As  to  the  costs  of  Edmund 
Bedden,  the  assignee  of  Simpson,  having 
given  no  disclaimer  in  this  suit,  as  in  the 
suit  of  Martm  v,  WkUmorey  he  must  be 
left  in  the  ordinaiy  position  of  assignee  in 
bankruptcy. 

His  Honour  then  directed  inquiries  upon 
those  questions  and  accounts. 


Loans  Jusnoxs. ' 
April! 
June 


Dsnoxs.  \ 
22;  \ 
11.      j 


SWAINSTON  V.  CLAY. 


Bankruptcy — Lden  on  unfinished  Ship  in 
Building-yard  of  Bankrupts — Order  and 
Disposition. 

By  agreement  dated  the  llth  of  April 
1862,  B.  <k  By  shipfmilders  at  Sunderland^ 
contracted  to  build  a  vessel  for  F,  who  agreed 
to  pay  for  the  same  upon  certain  terms 
therein  mentioned  On  the  I2th  of  April 
1862,  B,  <k  By  by  deed,  assigned  the  con- 
tract  to  8,  to  secure  an  antecedent  debt,  and 
an  advance  then  made  f  amounting  together 
to500LJy  and  also  future  advances  ;  and  by 
the  assignntent  it  utas  declared  that,  subject 
to  F,*s  right,  8.  should  be  entitled  to  a  lien 
on  the  vessel  for  the  above  sums.  On  the  I9th 
of  May  1862  the  agreement  of  the  llth  of 
April  1862  was  cancelled,  and  by  memo- 
randum of  agreement,  dated  the  20th  of 
May  1862  B.  ^  B.  contracted  to  complete 
the  vessel  for,  and  to  sell  it  to,  8.  for  1,150/., 
of  which  the  5001,  already  advanced  was 
to  be  taken  in  part  payment.  Neither  the 
deed  of  the  I2ih  of  April  1862  nor  the 
agreement  of  the  20th  of  May  1862  was 
registered  under  the  Bills  of  Sale  Regis- 
tration Act  (17  d:  18  Vict.  c.  36).  On 
the  2nd  of  June  B.  A  B,  became  bank- 
rupt;  and  the  vessel  ukxs  then  incomplete. 
Upon  a  bill  filed  by  8,  against  the  assignees 
in  bankruptcy  of  B,  &  B,  for  the  purpose  of 
obtaining  a  declaration  that  8,  toas  entitled 
to  a  lien  or  charge  on  the  vessel,  or  for 
specific  performance  of  the  agreement  of  the 
20th  of  May  1862,  one  of  the  Vice  Chan- 
cellors decided  that  8,  was  entitled,  under 
the  deed  of  the  I2th  of  April  1862,  to  a  lien 
or  charge  upon  the  vessel,  and  a  sale  thereof 
was  ordered  Upon  appeal,  the  Lords 
Justices  held  that  the  lien  under  the  deed  of 
thel2th  of  April  was  destroyed,  either  by 
the  cancellation  of  the  agreement  with  F,  or 
by  the  fact  that  the  bOOL  thereby  secured  was 
merged  into  and  taken  as  part  payment  of 
the  purchase-money  under  the  agreement  of 
the  20th  of  May;  but  that  unde7'  the  latter 
instrument  the  plaintiff  was  entitled  to  a  lien 
on  the  unfinished  ship  for  the  5001,  actually 
advanced.  Their  Lordships  also  held,  that 
no  registration  of  the  instrument  of  the  20th 
of  May  was  necessary,  under  the  BUls  of 
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8ak  Act;  and  tJuU  the  vessel  was  not  in 
the  order  and  disposition  of  the  builders  cu 
reputed  oumers  at  the  time  of  their  bank- 
ruptcy within  the  meaning  of  the  Bankrupt 
Act 

This  was  an  appeal,  by  the  defendants, 
against  a  decision  of  Vice  Chancellor  Stuart, 
reported  ante^  p.  388,  where  the  facts  of 
the  case  are  very  fully  set  forth. 

These  facts  are  also  so  largely  stated  by 
Lord  Justice  Turner  in  his  judgment,  in 
which  his  Lordship  also  copiously  details 
the  scope  of  the  arguments  adduced  in  sup- 
port of  the  appellants'  case,  that  it  will  be 
needless  to  do  more  in  this  place  than 
give  a  short  outline  of  them. 

By  an  agreement,  dated  the  11th  of 
April  1862,  Brown  k  Briggs,  shipbuilders, 
agreed  to  build  a  schooner  for  one  Fisher. 
By  an  indenture,  dated  the  12th  of 
April  the  agreement  was  assigned  to  the 
plaintiff  to  secure  500/.,  then  already  ad- 
vanced to  Brown  and  Briggs,  for  the  pur- 
pose of  enabling  them  to  complete  the  vessel, 
and  future  advances  up  to  a  certain  amount 
and  the  vessel  herself  was  assigned,  to 
be  held  by  him  as  a  lien  for  such  ad- 
vances and  interest.  On  the  19th  of  May 
the  agreement  between  the  builders  and 
Fisher  was  put  an  end  to,  and  on  the  20th 
of  May  they  entered  into  a  new  contract 
with  the  plaintiff  to  complete  and  sell  the 
vessel  to  him  for  1,160/.,  of  which  the 
advanced  500/.  was  to  be  taken  as  part 
payment  Neither  the  indenture  of  the 
12th  of  April  1862,  nor  the  agreement  of 
the  20th  of  May  1862  was  registered  imder 
the  Bills  of  Sale  Registration  Act  (17  &  18 
Vict  c  36).  No  registration  of  the  vessel 
under  the  Merchant  Shipping  Act  and 
17  «k  18  Vict  c.  36.  ever  took  place;  but 
on  the  20th  of  May  the  builders  certified, 
according  to  the  provisions  of  that  Act, 
that  they  had  built  the  schooner  for 
the  plainti£  The  advances  did  not 
appear  to  have  been  laid  out  exclusively 
upon  the  vessel,  and  before  the  20tli 
of  May  the  builders  had  dischai*ged  their 
workmen,  and  were  virtually  insolvent, 
though  this  was  not  proved  to  have 
been  brought  to  Mr.  Swainston's  know- 
ledge. The  vessel  was  still  unfinished  on 
the  2nd  of  June,  when  the  builders  were 
adjudicated  bankrupt;   and  on  the  19tb 


Mr.  Clay  and  another  were  chosen  to  be 
their  assignees.  On  a  bill  filed  by  Mr. 
Swainston  against  those  assignees  to  support 
and  enforce  the  lien,  praying,  first,  for  an 
account,  secondly,  a  declaration  that  the 
plaintiff  was  entitled  to  a  lien  or  charge  on 
the  vessel  for  what  should  be  found  due  to 
him,  thirdly,  that  if  the  plaintiff  should 
be  held  not  entitled  to  such  lien  or  charge, 
then  for  specific  performance  of  the  agree- 
ment of  the  20th  of  May  1862,  the  Vice 
Chancellor  decided  in  favour  of  the  lien, 
and  ordered  a  sale  of  the  ship,  and  from 
that  judgment  the  defendants  appealed. 

Mr,  Bacon  and  Mr,  Waller^  in  support 
of  the  judgment,  argued  for  the  pbuntiff 
(the  respondent)  that  a  lien  in  his  favour 
was  created  by  Messrs.  Brown  <fe  Briggs, 
by  the  deed  dated  the  12th  of  April  1862, 
which  could  not  be  displaced  by  what 
subsequently  took  place  between  Messrs. 
Brown  <fe  Briggs  and  Mr.  Fisher.  At  all 
events,  his  title  under  the  agreement  of  the 
20th  of  May  could  not  be  defeated.  He 
had  paid  sums  on  account  which  sufficiently 
appropriated  the  ship  to  him.  No  regis- 
tration was  necessaiy,  as  the  7th  section  of 
the  Bills  of  Sale  Act,  17  &  18  Vict  c  36, 
expressly  excepted  sldps;  and  Holdemest 
V.  RatJcin  (1)  was  conclusive  authority 
against  the  contention  that  the  vessel  was 
in  the  order  and  disposition  of  Brown  h 
Briggs  at  the  time  of  their  bankruptcy. 
They  cited  Atkinson  ▼.  Bell  (2);  and,  in 
reply,  they  dted 

Ex  parte    WaUSy    re  AUwater,  post^ 

Bankr.  35. 
The  Thames  Iron   Works  Company  v. 

the  Patent  Derrick  Company ^  1  Jo.  4c 

H.  93;  S.C  29  Law  J.  Bep.  (n.b.) 

Chanc.  714. 
Mr,  Malins  and  Mr,  T.  Steven*,  for  the 
appellant,  addressed  to  the  Court  the  argu- 
ment set    forth    in    the   judgment,    and 
cited 

Mucklow  V.  Mangles,  1  Taunt  318. 
Woods  V.  Russell,  5  R  &  Aid.  942. 
ClarkeY,  Spence,  4  Ad.  &R  448;  a.  c.  6 

Nev.  &  M.  399 ;  5  Law  J.  Rep.  (n.b.) 

K.B.  161. 

(1)  28  Beav.  180  ;  lc  2  De  Oez,  F.  ft  J.  258; 
29  Law  J.  Rep.  (n.s.)  Chanc.  758. 

(2)  8  B.  ft C.  277; ^o.  2Moo.  ft  B.  292;  6  Law 
J.  Rep.  K.B.  258. 
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TarHngy.  Baxter,  6  R  <fe  C.  360;  8.0. 

5  Law  J.  Rep.  KB.  164. 
Holroyd  y.  Marahall^  2  Oiff.  382 ;  s.  a 

29  Law  J.  Rep.  (k.b.)  Chanc.  655 ; 

2  De  Gez,  F.  A  J.  596  ;  30  Law  J. 

Rep.  (n.&)  Chana  385. 

LoBD  JusTiCB  TiTBKEB  (June  11).-- 
Thia  is  an  appeal,  on  the  part  of  the  defen- 
dants, firom  a  decree  of  '^^ce  Chancellor  Sir 
John  Stnart,  by  which  he  declared  that  the 
plaintiff  was,  under  an  indenture  of  the 
12th  of  April  1862,  entitled  to  a  lien  or 
chaiige  upon  a  certain  ship  or'veesel  in  the 
pleadings  mentioned,  and  directed  an 
account  of  what  was  due  to  him  in  respect 
of  adyances  made  by  him  to  the  builders 
of  that  yessel,  and  decreed  payment  of  what 
on  taking  sudh  account  should  be  found  due 
to  him,  and  ordered  the  defendants  speci- 
fically to  perform  the  agreement  of  the 
20th  of  May  1862,  in  the  pleadings  men- 
tioned, by  completing  the  said  yessel  them- 
selyes,  or  permitting  the  plaintiff  to  do  so; 
and  that  the  defendants  should  be  re< 
strained  from  selling,  mortgaging  or  other- 
wise dealing  with  thid  yessel.  By  an  agree- 
ment, dated  the  11th  of  April  1862,  made 
b^ween  Brown  &  Briggs  of  the  one  part, 
and  James  Fisher  of  the  other  part.  Brown  ^ 
Briggs  agreed  to  build  and  sell,  and  Fisher 
agreed  to  purchase,  a  new  schooner  or  yessd, 
to  be  bnilt  in  the  yard  of  Brown  <fe  Briggs,  of 
dimensions  axid  tonnage  as  per  specification 
and  inyentory  annexed  thereto.  The  yessel 
was  to  be  built  under  special  suryey  of 
li^d's,  and  classed  by  the  builders  A  1  at 
lioyd'a ;  and  Fisher  agreed  to  pay  Brown 
4  Briggs  9/.  5#.  per  ton,  builders'  measure- 
ment, as  per  tide-suryeyor^s  certificate; 
100/.  being  paid  when  the  keel  was  laid, 
and  2001.  when  fully  timbered,  and  250/. 
when  planked,  the  remainder  when  launched. 
It  was  also  agreed  that  firom  and  after  the 
payment  of  the  first  instalment,  the  said 
yessel  and  outfit,  or  so  much  th^eof  as 
might  then  be  constructed,  and  all  materials 
or  other  things  which  might  then  or  at  any 
time  thereafiber  be  appropriated,  or  intended 
to  be  a{^[Nropriated  or  used  in  tJie  construc- 
tion thereof,  should  become  the  absolute 
property  of  Fisher,  his  executors,  adminis- 
trators or  asttgns,  and  was  only  to  be  held 
in  hen  by  Brown  &  Briggs  for  his  account; 
provided  that  the  value  thereof  should  not 
Mxw  Suns,  82.— Chavo. 


exceed  the  amount  of  payment  made  by 
Fisher.  This  agreement  was  duly  executed 
and  signed;  and  pending  the  negotiations 
for  the  agreement.  Brown  <fe  Briggs  began 
building  the  vessel,  the  plaintiff  advancing 
them  a  sum  of  400/.,  upon  the  understanding 
thattherepaymentof  Sesame,  with  interest, 
was  to  be  secured,  as  well  by  an  assignment 
of  the  agreement  when  duly  signed  as  by  a 
lien  on  the  vessel  itself.  On  the  next  day, 
namely,  the  12th  of  April  1862,  an  inden- 
ture was  executed  between  Brown  &  Briggs 
of  the  one  part,  and  the  plaintiffs  of  the 
other  part,  whereby,  after  reciting  the 
agreement  of  the  11th  of  April,  and  that 
Brown  <fe  Briggs  had  in  order  to  enable  them 
to  proceed  with  the  building  of  the  said  vessel 
and  for  their  other  necessities,  requested 
the  plaintiff  to  lend  them  the  sum  of  500/L, 
which  he  had  agreed  to  upon  having  the 
repayment  thereof,  as  well  as  of  all  other 
sums  which  the  plaintiff,  his  executors, 
administrators  or  assigns,  might  thereafter 
advance  and  pay  to  or  on  account  of  Brown 
&  Briggs  secured  as  thereinafter  men- 
tioned; it  was  witnessed  that  Brown  A 
Briggs  assigned  unto  the  plaintiff,  his  exe- 
cutors, administrators  and  assigns,  all  that 
the  thereinbefore-stated  memorandum  of 
agreement  or  contract  for  building  a  vessel, 
and  all  the  estate,  right  and  interest  of 
Brown  &  Briggs  respectively  of  and  in  the 
same,  and  all  advantage  and  benefit  thereof. 
And  it  was  further  agreed  that,  subject  to 
the  lien  mentioned  and  given  in  and  by  the 
said  recited  agreement,  the  said  vessel  and 
the  outfit  thereof^  and  all  materials,  stores, 
goods  and  chattels  then  being,  or  which 
might  from  time  to  time,  or  at  any  time 
during  the  continuance  of  that  security 
might  be  upon  the  said  building-yard, 
should  be  the  absolute  property  of  the 
plaintiff,  his  executors,  administrators  or 
assigns,  to  be  held  by  him  or  them  in  lien 
to  the  extent  of  all  such  jsums  as  might  be 
due  from  Brown  <fe  Briggs,  their  executors 
or  administrators,  to  the  plaintiff,  his  exe- 
cutors, administrators  or  assigns,  with  inter- 
est ;  provided  that  the  aggregate  of  monies 
to  be  secured  by  virtue  thereof  should  not 
exceed  500/.  Upon  the  execution  of  the 
indenture  the  plaintiff  advanced  to  Brown 
&  Briggs  a  fruther  sum  of  100/.,  which 
made  up  the  sum  of  500/.  referred  to  in 
the  indenture.  Soon  afterwards  differences 
8T 
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arose  between  Brown  k  Biiggs  and  Fisher, 
and  the  agreement  of  the  11th  of  April  was, 
on  the  19th  of  May,  cancelled  and  put  an 
end  to.  In  this  state  of  thing?  Brown  ^ 
Briggs,  to  secure  the  plaintiff  from  any  loss 
by  reason  of  the  said  agreement  being  can- 
celled, proposed  to  him  to  become  absolute 
owner  of  the  vessel;  and  accordingly,  on 
the  20th  of  May,  a  memorandum  of  agree- 
ment was  drawn  up,  whereby  Brown  h 
Bnggs  agreed  to  sell,  and  the  plaintiff  agreed 
to  purchase,  the  hull  of  a  new  vessel  then  in 
course  of  building  in  Brown  k  Briggs's  yard, 
for  the  price  of  1,150/.;  that  the  sum  of  500/. 
then  aLready  advanced  by  the  plaintiff  to 
Brown  k  Briggs  should  be  deemed  and 
taken  as  part  pajrment  of  the  purchase- 
money,  and  that  in  case  Brown  k  Briggs 
should  not  complete  and  laimch  the  vessel 
by  the  21st  of  June,  or  if  they  should  at 
any  time  before  the  vessel  should  be 
finished  cease  working  at  it,  it  should  be 
lawfol  for  the  plaintiff,  his  agents,  servants 
and  workmen  to  enter  into  the  building- 
yard  and  use  the  materiaLs,  stores  and 
tools  of  Brown  k  Briggs  for  the  purpose  of 
completing  the  vessel.  Brown  k  Briggs 
made  no  further  progress  with  the  vessel, 
and  on  the  2nd  of  June  1862  were  adjudi- 
cated bankrupt,  and  on  the  19th  of  June 
the  defendants  were  elected  creditors'  as- 
signees. The  bill  states  these  facts,  and 
that  shortly  after  the  bankruptcy  the  plain- 
tiff requested  the  defendants  to  complete 
the  vessel  according  to  the  terms  of  the 
agreement  of  the  20th  of  May,  or  else  to 
authorize  the  plaintiff  himself  to  enter  the 
building-yard  of  Brown  k  Briggs  and  com- 
plete the  same,  but  that  the  defendants 
have  neither  finished  the  vessel  themselves 
nor  allowed  the  plaintiff  to  do  so.  The 
vessel  was  advertised  to  be  sold  by  auc- 
tion, whereupon  the  plaintiff  fil^  his 
bill,  praying  that  an  account  might  be 
taken  of  what  was  due  to  him  by  virtue 
of  the  said  indenture  of  the  12th  of 
April  1862,  and  the  lien  or  charge  thereby 
created  or  oUierwise  in  respect  of  the  ad- 
vances made  by  him ;  that  the  plaintiff 
might  be  declared  entitled  to  a  lien  or 
charge  on  the  said  vessel  for  what  on  taking 
such  account  should  be  so  foimd  due; 
that  if  the  plaintiff  should  be  held  not  enti- 
tled to  such  lien  or  charge  as  aforesaid  then 
that  the  defendants  might  be  decreed  spe- 


cifically to  perform  the  said  agreement  of 
the  20th  of  May  1862  either  by  themselves 
completing  or  allowing  the  plaintiff  to  com- 
plete the  said  vessel  according  to  the  terms 
of  the  said  agreement,  and  by  doing  all 
necessary  acts  for  conferring  upon  the 
plaintiff  an  absolute  interest  in  Uie  said 
vessel  and  completing  his  title  thereto  (the 
plaintiff  being  ready  and  willing  and  offer- 
ing to  complete  the  said  agreement  on  his 
part);  and  that  the  defendants  might  be 
restrained  by  injimction  from  selling,  mort- 
gaging or  otherwise  dealing  with  the  said 
vessel  to  the  prejudice  of  the  plaintiff's 
rights  and  interests  therein. 

The  defendants  by  their  answer  stated 
that  on  the  16th  of  May  Brown  k  Briggs 
paid  off  and  discharged  all  their  workmen 
except  the  foreman  and  apprentices,  owing 
to  the  inability  of  the  said  Brown  k  Briggs 
to  pay  the  workmen's  wages,  and  that,  on 
the  22nd  of  May,  having  been  served  with 
a  notice  in  bankruptcy,  at  the  instance  of 
Mr.  Thomas  Bolton,  a  creditor  for  115/. 
6«.  lOe/.,  they  on  that  day  suspended  ];>ay- 
ment,  and  that  substantiidly  the  bankrupts 
ceased  to  carry  on  their  business  finom  the 
16th  of  May,  or  at  all  events  from  the 
22nd  of  that  month.  The  defendants  also 
said  that  they  believed  that  the  sum  of  400/. 
was  not  laid  out  or  expended  upon  the  vessel 
either  before  or  after  the  date  of  the  inden- 
ture of  the  12th  of  April,  and  that  the  whole 
of  the  sum  was  expended  by  them,  partly 
for  their  own  private  purposes,  and  as  to  the 
residue  in  satisfaction  of  debts  or  liabilities 
which  had  been  incurred  by  the  bankrupts 
unconnected  with  the  vessel ;  and  that  the 
indenture  or  any  memorandum  of  it  was 
never  roistered  under  the  provisions  of 
the  Bills  of  Sales  Act ;  and  that  the  agree- 
ment of  the  20th  of  May  was  signed  at  a 
time  when  the  bankrupts  were  in  a  hope- 
less state  of  insolvency,  and  not  likely  to 
have  the  means  of  completing  the  vessel, 
and  that  the  same  was  well  known  to  the 
plaintiff,  who,  under  the  circumstances,  had 
no  right  whatever  as  against  the  defendants, 
the  assignees,  and  no  interest  in  the  vess^ 
farther  than  as  a  general  creditor  of  the 
bankrupts.  It  appears  also  that  the  agree- 
ment  of  the  20Ui  of  May  was  not  regis- 
tered, and  that  the  vessel  itself  was  not 
registered  under  the  provisions  of  the  Mer- 
cluuit  Shipping  Act,  but  that  Brown  A 
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Biiggs  granted  under  the  provisiona  of  the 
Merchant  Shipping  Act,  1854,  the  usual 
builders'  certificate,  whereby  they  certified 
that  they  had  built  the  said  vessel  in  the 
said  certificate  called  the  Spartan  for  and 
on  behalf  of  the  plainti£ 

From  a  careful  consideration  of  the  evi- 
dence, I  have  come  to  the  conclusion  that 
the  monies  advanced  by  the  plaintiff  were 
not  expended  in  the  building  of  the  vessel, 
but  for  their  general  business,  and  that 
Brown  &  Bnggs  were  insolvent  on  the  20th 
of  May,  and  probably  on  the  12th  of  April 
Before  the  20th  of  May  there  were  rumours 
current  in  the  town  of  Sunderland  that 
Brown  &  Briggs  had  suspended  payment; 
and  there  can  be  no  doubt  that  these 
rumours  were  well  founded;  but  I  cannot 
find  that  these  rumours  were  so  general  that 
they  ought  to  be  assumed  to  be  known  by 
the  plaintiff  on  the  20th  of  May,  especially 
as  tJie  plaintiff  has  stated  in  his  affidavit 
that  he  believed  Brown  <fe  Briggs  to  be 
solvent  at  that  time.  The  case  is  one  of 
considerable  difficulty;  but  I  have  come  to 
the  conclusion  that  the  decree  under  appeal 
is  substantially  right  The  case  does  not 
depend  solely  on  tibe  agreement  of  the  12th 
of  April,  but  the  agreement  of  the  20th  of 
May  must  also  be  considered  as  determin- 
ing that  of  the  1 2th  of  April  The  plaintiff's 
title  under  the  agreement  of  the  12th  of 
April  is  disputed  on  three  grounds.  First, 
that  at  the  date  of  the  agreement  there  was 
no  vessel  which  had  been  appropriated  to 
Fiaher,  therefore  there  was  no  property  to 
which  the  agreement  could  apply ;  secondly, 
that  the  agreement  itself  was  null  and  void, 
not  being  registered  under  the  Bills  of 
Sales  Act;  thirdly,  that  the  cancellation 
of  the  agreement  of  the  1 1th  of  April  put 
an  end  to  the  agreement  of  the  12th  of 
April  which  was  under  it,  and  determined 
plaintiff's  title.  Again,  the  plaintiff's  title 
to  relief  under  the  memorandum  of  the 
20th  of  May  is  disputed  on  three  grounds : 
first,  non-registration  under  the  Bills  of 
Sales  Act  of  the  agreement;  secondly,  the 
ship  having  been  under  the  order  and  dis- 
position of  the  bankrupts  at  the  time  of 
their  bankruptcy;  thirdly,  being  a  fraudu- 
lent preference  of  the  plaintiff  to  the  other 
creditors  of  the  bankrupts.  With  respect 
to  the  points  insisted  on  by  the  appellants 
against  the  title  of  the  phuntiff  under  the 


agreement  of  the  12th  of  April,  I  think  the 
tlurd  point  is  fatal  to  the  plaintiff's  case 
under  that  agreement;  for  whether  that 
agreement  could  or  not  be  kept  alive  as 
between  the  plaintiff  and  Brown  <fe  Briggs, 
notwithstanding  it  was  cancelled  as  between 
Brown  <fe  Briggs  and  Fisher,  it  was  not  in 
&ct  so  kept  alive;  but  the  agreement  of  the 
12th  of  April  was  merged  into  and  taken  as 
part  of  the  payment  of  the  purchase-money 
under  the  agreement  of  the  20th  of  May.  It 
is  not  necessary  to  give  any  opinion  on  the 
first  and  second  of  the  points  raised  imder 
the  agreement  of  the  12th  of  April  on  the 
part  of  the  appellants.  It  may  be  right 
to  say  that  I  am  by  no  means  convinced 
that  these  points  can  be  maintained  by  the 
appellants;  and  that  though  no  title  passed 
in  law  there  might  not  be  a  good  title  in 
equity,  or  that  the  Bills  of  Sales  Act  would 
destroy  the  title  under  the  agreement. 
With  respect  to  the  points  insisted  on  by 
the  appellants  under  the  agreement  of  the 
20th  of  May,  I  am  of  opinion  so  far  as  this 
agreement  is  concerned,  that  the  Bills  of 
Sales  Act  had  no  effect  upon  the  contract; 
and  that  the  appellants  have  not  success- 
fully maintained  that  the  property  was  in 
the  order  and  disposition  of  the  bankrupts. 
The  sole  remaining  question  on  this  part 
of  the  case  is,  whether  there  was  a  fraudu- 
lent preference.  I  think,  in  order  to  justify 
such  a  conclusion,  it  is  incumbent  on  the 
appellants  to  shew  that  there  was  not  a 
himdfide  but  a  colourable  conveyance;  and 
that  the  evidence  faXia  far  short  of  justi- 
fying that  conclusion.  I  am  therefore  of 
opinion  that  the  agreement  of  the  20th 
of  May  was  valid;  and  this  being  the  case, 
and  it  being  impossible  to  perform  speci- 
fically the  said  agreement,  the  plaintiff  has 
a  lien  for  the  money  which  he  paid.  Taking 
this  view  of  the  case,  I  think  that  the 
decree  ought  to  be  altered  so  as  to  strike 
out  of  the  declaration  the  words  referring 
to  the  contract  of  the  12th  of  April  1862, 
and  to  confine  the  account  to  the  sum  of 
500/^  and  interest,  not  extending  it  to  fur- 
ther advances.  Subject  to  this  alteration, 
I  think  the  decree  should  stand,  and,  having 
regard  to  the  alteration  and  the  difficulties 
of  the  case,  that  there  should  be  no  costs. 

LoBD  JusTicB  Knight  Brucb. — I  agree, 
subject  only  to  some  degree  of  doubt,  which 
does  not,  however,  amount  to  more  than  a 
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doubt,  as  to  the  right  of  the  plaintiff  with 
respect  to  his  advances,  if  any,  beyond  the 
500/.  But  this  is  the  less  material,  as  I 
understand  that  the  advances  have  not 
exceeded  that  sunL 
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Trustee — Refusal  to  act  or  retire — Suit 
to  remove — Costs, 

A  trustee  for  sale  of  real  estate  having 
refused  either  to  carry  out  a  proper  sale 
effected  hy  his  cestuis  que  trusty  or  to  concur 
in  the  appointment  of  a  new  trustee^  except 
upon  the  terms  of  being  supplied  with  infor- 
mation respecting  matters  unconnected  with 
the  trusty  he  was,  upon  a  hiUfUedy  removed 
from  the  trust,  and  ordered  to  pay  the  costs 
of  the  suit. 

This  bill  was  filed,  by  the  Rev.  Richard 
Palairet,  as  trustee  of  a  settlement  dated 
the  8th  of  August  1839,  in  conjunction 
with  his  cestuis  que  trusty  against  Qeorge 
Carew,  his  co-trustee,  praying  that  the  de- 
fendant might  be  removed  from  being  a 
trustee  of  the  settlement,  for  the  appointment 
of  some  other  person,  and  also  asking  that 
the  trusts  might  be  carried  into  execution, 
and  that  certain  agreements  which  had  been 
entered  into  for  the  sale  of  the  trust  pro- 
perty might  be  carried  into  effect,  and  that 
the  defendant  might  pay  the  costs. 

By  a  settlement,  dated  the  8th  of  August 
1839,  divers  real  estates  in  the  county  of 
Monmouth  were  conveyed  to  Messrs.  Palairet 
and  Carew,  "  upon  trust  to  stand  possessed 
of  the  whole  of  the  freehold  and  copyhold 
or  customaryhold  messuages  or  tenements, 
buildings,  &rm  lands,  and  other  the  pre- 
mises thereby  appointed  and  covenanted  to 
be  surrendered  respectively,  with  the  appur- 
tenances, upon  trust,  at  any  time  or  times 
after  the  execution  thereof^  with  the  con- 
sent in  writing  of  Jane  Sarah  Gardner 
Bateman,  the  wife  of  Colthurst  Bateman, 
during  her  life,  and  after  her  decease  of  the 
sole  authority  of  the  trustees  or  trustee  for 
the  time  being,  absolutely  to  sell  and  dispose 
of  the  said  several  freehold  and  copyhold 
hereditaments  and  premises,  either  by  public 
auction  or  private  contract,  or  partJy  in 
each  mode,  and  generally  upon  such  terms 


and  under  and  subject  to  audi  stdpulations 
and  conditions  in  reference  to  the  title,  or 
the  evidence  of  the  title  thereto,  or  othei^ 
wise  as  the  trustees  or  trustee  for  the  time 
being  should  think  fit,  and  to  receive  the 
purchase-monies  for  the  same,  and  convey, 
surrender,  assign  and  assure  the  same  to 
the  respective  purchasers  thereof  or  as  they 
respectively  should  direct,  andfor  the  purpose 
of  completing  such  sales  to  enter  into  and 
execute  all  such  contracts,  stipulations  and 
assurances  as  the  trustees  or  trustee  should 
think  advisable.'*  And  the  trustees,  after 
payment  of  the  costs  of  the  deed,  and  all 
other  deeds  entered  into  for  effecting  cer- 
tain arrangements  therein  mentioned,  were 
to  invest  the  clear  residue  of  the  purchase- 
monies  and  pay  the  annual  income  to  Mrs. 
Bateman  for  her  life,  and  after  her  death 
to  her  husband,  Colthurst  Bateman,  for  his 
life,  and  after  the  decease  of  the  survivor 
to  divide  the  principal  among  their  children 
in  such  shai^  and  proportions  as  Mrs. 
Bateman,  notwithstanding  her  coverture 
and  whether  covert  or  sole,  by  any  deed  or 
deeds  should  appoint,  and  in  default  of 
appointment,  eqiudly. 

Mrs.  Bateman  executed  several  deeds- 
poll,  dated  respectively  the  27th  of  April 
1847,  the  22nd  of  December  1848  and  the 
17th  of  March  1856,  in  pxusuanoe  of  a 
power  of  revocation  and  new  appoinUnent 
contained  in  the  settlement 

No  step,  however,  was  taken  for  executing 
the  power  of  sale  imtil  July  1856,  when 
Mr.  White,  as  the  plaintiflB*  solicitor,  with 
the  consent  of  Mrs.  Bateman,  entered  into 
negotiations  with  John  Jef&ies  Stone  £or 
the  sale  to  him  of  a  portion  of  the  estates 
compriBed  in  the  settlement  These  lands 
were  accordingly  valued.  Mrs.  Bateman 
died  on  the  27th  of  January  1857,  but  the 
negotiations  were  continued,  and  the  terms 
of  the  sale  together  with  the  valuation  were 
forwarded  to  the  defendant  for  his  i^provaL 
The  defendant  in  reply  wrote  to  Mr.  White 
saying  that  as  the  proposed  sale  might  in- 
volve questions  affecting  his  future  liability 
he  had  placed  the  papers  in  the  hands  of 
Mr.  J.  Cridland,  with  directions  to  oo-ope- 
rate  with  him  in  the  matter. 

After  some  delay  Mr.  White  wrote  to 
Mr.  Cridland  requestiog  that  the  draft  agree- 
ment which  had  been  forwarded  to  him 
might  be  returned  approved. 
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Ibii  Has  answered  hy  &e  defendant  <»i 
the  1st  of  July  1857,  who  said  "  although 
the  drciunstances  under  which  the  deeds 
of  August  1839  w^re  executed  are  fresh  in 
my  mind,  yet  there  is  much  in  connexion 
witii  the  trust  upon  which  before  I  take 
any  active  steps  I  should  wish  to  refresh 
my  memory.  I  am,  if  I  mistake  not,  a 
trustee  for  some  purpose  or  other  under 
one  or  more  of  the  settlements  of  1809, 
and  I  shall  therefore  feel  obliged  by  your 
letting  me  have  for  inspection  copies,  which 
no  doubt  exist,  of  the  several  settlements 
of  1809,  and  of  the  various  deeds  executed 
thereunder."  The  defendant  then  proceeded 
to  ask  for  copies  of  numerous  other  deeds 
and  documents  not  directly  affecting  the 
trust,  and  said  that  until  he  could  see  his 
way  in  so  complicated  a  matter,  he  could 
not  enter  into  anj  contracts. 

On  the  15th  of  July  Mr.  White  wrote  to 
the  defendant,  offering  to  produce  certain 
of  the  documents  for  his  inspection,  and 
saying  that  as  to  the  other  deeds  he  had 
no  interest  in  them. 

On  the  23rd  of  July  the  defendant  wrote 
to  Mr.  White  as  follows:  "The  trusts  of  the 
deed  of  August  1839  may,  as  you  allege, 
be  simple  and  straightforward,  and  it  may 
be  tine  that  I  am  not  now  asked  to  do  any 
acts  in  any  other  trust,  but  being  a  trustee 
under  other  settlements  for  the  Bateman 
frunily,  I  am  not  going  to  work  in  the  dark, 
as  Mr.  Bateman  unfortunately  did,  and  the 
consequences  of  which  were  that  he  was 
comp^ed  for  the  safety  of  himself  and  his 
fiunily  to  create  those  trusts  imder  which 
I  am  now  so  unreasonably  called  upon  to 
aet  as  it  were  blindfolded.  In  spite,  how- 
ever, of  all  your  threats  of  Chancery,  I  will 
not  do  so,  nor  wiU  I  move  imtil  such  docu- 
ments as  I  have  a  right  to  the  custody  of 
are  in  my  possession  and  I  can  see  my  way 
in  safety/'  and  he  concluded  tiiis  letter 
with  *'  No,  no,  carry  out  your  threat;  and 
if  I  am  to  have  the  terrors,  let  me  have 
also  the  iMx>tection  of  the  Court  of  Chan- 
cery." 

Mr.  Colthurst  Bateman  died  on  the  2nd 
of  August  1859 ;  the  defendant  was  ap- 
prised of  this,  and  again  asked  to  cany  out 
ihe  contract,  but  again  he  wrote  to  Mr. 
White  saying  that  "  two  years'  reflection 
had  not  sufficed  to  alter  his  views  or  deter- 
mination as  expressed  by  the  letter  of  July 


1857,'*  and  after  again  referring  to  the  with- 
holding of  the  documents,  the  threat  of 
Chanceiy,  his  desire  not  to  frustrate  the 
wishes  of  the  family,  which  he  was  boimd 
to  respect,  though  equally  bound  to  pro- 
tect himself  and  learn  a  useful  lesson  from 
their  fi&ther,  whose  neglect  gave  rise  to 
the  trust  in  which  he  was  asked  blindly  to 
act,  he  said,  "You  will  therefore  try  in 
vain,  and  your  renewal  of  a  correspondence 
on  the  subject  with  a  view  of  inducing  me 
to  execute  the  trust  while  you  withhold 
what  ought  to  be  in  my  possession  is  only 
waste  of  so  much  of  my  time  as  weU  as  of 
your  own,  unless  indeed  you  intend  to  make 
a  charge  for  it,  in  which  case  it  is  a  waste 
both  ofso  much  time  and  money." 

On  the  2nd  of  September  Mr.  White 
wrote:  ''After  my  letter  of  the  15th  of 
July  1857  you  cannot  with  truth  say  that 
I  withhold  from  you  any  documents  or  in- 
formation to  which  you  are  entitled,  and  I 
am  still  ready  to  produce  to  you  or  to  fur- 
nish you  with  copies  of  any  documents 
which,  as  a  trustee,  you  are  entitled  to  see 
or  to  have  copies  of  on  your  specifying 
them.  I  do  not  see  that  you  have  any 
right  to  expect  me  to  inform  you  what 
your  trusts  are,  to  do  which  might  necessi- 
tate my  looking  through  the  numerous 
funily  settlements.  You  are  bound  to 
know  what  trusts  you  have  accepted  and 
what  deeds  you  have  executed  as  a  trustee. 
....  As  it  seems  to  me  that  you  decline 
to  execute  your  trust  lest  your  acting 
therein  may  involve  you  in  responsibilities 
which  you  seem  to  dread,  I  would  suggest 
that  you  should  retire  from  the  trust,  and 
appoint  a  new  trustee  in  your  place.  You 
have,  I  believe,  as  yet  done  no  act,  and 
there  is  therefore  no  necessity  for  your 
having  a  release,  but  if  you  desire  to  have 
one  I  will  advise  the  parties  beneficially 
interested  to  give  you  one  on  your  re- 
tiring." 

Nothing  farther  was  done  till  the  autumn 
of  1861,  when  all  the  cestuts  que  trust,  being 
of  age  and  suijurisy  entered  into  an  agree- 
.  ment  with  Mr.  Stone  to  carry  out  the  sale. 
Mr.  White  again  applied  to  the  defendant 
to  c<mcur  in  the  sale,  and  on  the  29th  of 
October  1861  he  wrote  to  the  defendant  as 
follows : 

"  There  is  not  the  slightest  pretence  for 
all^^ng  that  you  are  kept  in  ignorance  of 
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any  of  the  trosts  yon  have  accepted.  Yon 
have  a  copy  of  your  trust-deed  of  the  8th 
of  August  1839,  and  I  have  offered  the 
inspection  of  every  other  deed  or  docnment 
which  you  are  in  any  way  interested  in  or 
have  any  right  to  see,  and  which  offer  I 
now  again  repeat  You  can  also  have,  if 
you  please,  what  I  before  offered  and  have 
long  had  made  for  you,  copies  of  the  ap- 
pointments executed  by  Mrs.  Bateman 
under  the  deed  of  1839,  and  referred  to  in 
the  contract  I  sent  to  you  on  the  12th 
inst  1  am  extremely  unwilling  (as  my 
delay  hitherto  to  do  so  shews)  to  enter  into 
litigation  with  you  on  the  subject ;  but  if 
you  persist  in  your  refusal  to  carry  out  the 
wishes  of  your  beneficiaries,  and  to  carry 
into  effect  the  contract  entered  into  by  them 
and  your  co-trustee  for  the  sale  to  Mr. 
Stone,  my  clients  will  have  no  other  alter- 
native but  to  file  a  bill  to  compel  you  to 
perform  your  trust  It  may  perhaps  alter 
your  decision  to  know  that  the  claim 
against  Mr.  Bateman  alluded  to  in  your 
former  letters,  on  accotmt  of  which  he  took 
the  benefit  of  the  Insolvent  Debtors  Act, 
has  been  satisfied,  and  that,  on  the  30th 
day  of  August  last,  an  order  of  the  Insol- 
vent Court  was  made  revesting  all  his  pro- 
perty in  him,  his  heirs,  executors,  adminis- 
trators and  assigns." 

This  was  followed  by  other  correspon- 
dence to  the  same  effect  between  Mr. 
White  and  the  defendant 

In  consequence  of  the  continued  refusal 
of  the  defendant  to  join  in  the  contract  for 
sale,  Mr.  Reginald  Bateman  (one  of  the  sons 
of  Mr.  and  Mrs.  Bateman)  wrote  to  him  to 
endeavour  to  induce  him  to  comply  with 
their  wishes.  On  the  6th  of  November 
1861  the  defendant  wrote  in  reply  as 
follows : 

"I  am  favoured  with  your  letter  of 
yesterday,  and  although  there  has  been  a 
correspondence  for  years  between  Mr.  White 
and  me  in  relation  to  the  trusts  in  question, 
which  perhaps  you  should  have  had  an 
opportunity  of  seeing,  yet,  for  the  present 
purpose,  I  think  it  unnecessary  to  send  you  . 
more  than  a  copy  of  my  last  letter  to  him, 
under  date  of  the  4th  inst,  in  reply  to  his 
of  the  1st,  winding  up  with  lus  oft-re- 
newed threat  of  proceedings  in  Chancery. 
You  are  well  aware,  though  probably  not 
so  fully  as  I  am,  of  the  iniquitous  proceed- 


ings against  your  late  fiither,  and  of  their 
unfortunate  consequences,  under  the  appre- 
hensions of  which  he  was  led  to  execute 
the  various  deeds  containing  the  compli- 
cated trusts  settled  and  advised  on  by 
counsel  It  is  under  several  of  these  deeds 
that  I  am  a  trustee.  ....  Your  fathoms 
own  unhappy  case  is,  as  it  ought  to  be,  a 
warning  to  me  as  a  trustee,  and  points  out 
to  me  most  forcibly  the  necessity  for  avoid- 
ing, as  regards  my  own  family,  those  evil 
consequences  which,  without  any  fault  on 

his  part;  have  fallen  on  his  family. 

There  is  no  necessity  for  institutiDg  pro- 
ceedings in  Chancery  for  the  purpose  of 
carrying  out  the  trusts  if  my  co-trustee  will 
co-operate  with  me  in  appointing  a  separate 
and  independent  solicitor  to  represent  us, 
or  if  I  have  the  documents  and  informatiim 
to  which  as  a  trustee  I  am  entitled  But 
I  am  resolved  not  to  betray  my  trust  nor 
prejudice  those  for  whom  I  am  a  trustee, 
nor  endanger  my  own  and  my  family's 
safety  (as  your  father  did)  by  working  in 
the  dark." 

To  this  letter  Mr.  Reginald  Bateman 
wrote  to  the  defendant,  proposing  that  the 
matter  should  be  referred  to  some  convey- 
ancer to  determine.  But  the  defendant 
would  not  accede  to  the  terms  of  the  sug- 
gestion. The  whole  of  the  cestuis  que  trud 
then  signed  and  sent  to  the  defendant  a 
paper  requesting  him  to  retire  from  the 
trust,  and  offering  to  execute  a  release. 

On  the  7th  of  December  1861  the  defen- 
dant replied  as  follows : 

"  So  far  from  my  not  meeting  the  desire 
of  the  family  I  am  most  ready  to  do  so ; 
but  whether  I  continue  to  execute,  or  whe- 
ther I  relinquish  the  trusts  in  fevour  of 
their  nominee,  it  is  equally  expedient  that 
I  have  for  either  purpose  in  my  hands  the 
documents  and  iuformatiou  for  ^diich  I 
have  hitherto  applied  in  vain ;  and  there- 
fore it  only  now  rests  with  the  family  to 
direct  their  delivery  to  me,  in  order,  first, 
that  I  may  ascertain  what  are  the  various 
trusts  which  are  reposed  in  me ;  secondly, 
that  I  may  take  care  that  another  trustee 
is  properly  appointed  in  my  place;  and 
thirdly,  that  I  may  be  assured  that  the 
release  and  indemnity  offered  me  be  such 
as  completely  to  exonerate  me  and  my 
family  from  aJl  responsibilities,  which  would 
not  be  the  case  if  I  should  decline  to  oom- 
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ndt  a  breach  of  tnust^  bat  resign  in  order 
to  enable  my  successor  to  do  so." 

The  letter  concluded  by  again  asking  for 
tiie  documents  and  information  relating  to 
the  trusts. 

As  the  defendant  persisted  in  refusing  to 
coneor  in  the  sale  this  bill  was  filed,  chaig- 
ing  that  the  suit  had  been  rendered  neces- 
sary solely  by  the  vexatious  conduct  of  the 
defendant,  and  that  he  ought  to  pay  the 
costs  of  the  suit 

The  documents  of  which  the  defendant 
required  copies  were  very  numerous  and 
lengthy,  and  could  not  have  been  furnished 
except  at  a  great  expense,  and  had  no  re- 
ference to  the  trusts  which  the  defendant 
was  asked  to  carry  out. 

The  defendant  by  his  answer  rested  his 
defence  upon  the  facts  stated  in  the  cor- 
respondence. He  also  alleged  that  the 
settlement  of  the  8th  of  August  1839  was 
one  of  a  number  of  deeds  executed  by 
Mr.  Reginald  Bateman  with  a  view  to  avert 
from  the  settled  estates  the  consequence 
of  certain  proceedings  which  had  been 
commenced  to  compel  him  to  make  good 
a  breach  of  trust. 

Mr,  BaggaUay  and  Mr,  Crachnall,  for 
the  plaintifi^ 

Mr.  Selwya  and  Mr,  J,  Dickinson,  for 
the  defendant 
The  following  cases  were  cited : 

UvfdaU  V.  EUrick,  2  Ch.  Cas.  130. 

Janes  v.  Lewis,  1  Cox,  199. 

Hampshire  Y.  Bradley,  2  Coll.  C.C.  34. 

Price  V.  Leaden,  21  Beav.  508. 

The  Master  of  the  Bolls. — I  am  sorry 
I  cuinot  find  any  justification  for  the  course 
of  conduct  which  the  defendant  has  thought 
it  his  duty  to  pursue.  In  the  year  1839  he 
undertook  to  perform  certain  trusts ;  these 
a{^)ear  to  have  been  very  plain  and  simpla 
If  tiiere  was  any  irregularity  in  the  trusts, 
making  them  void,  by  reason  of  the  pro- 
ceedings which  had  been  commenced  against 
Mr.  Bateman,  it  was  perfectly  well  known 
to  the  parties  at  the  time  they  executed  the 
deed,  and  therefore,  when  they  accepted  the 
trusts,  they  knew  their  nature.  But,  in 
fiict  the  trusts  are  very  simple :  there  is, 
first,  a  trust  to  sell  the  property,  and  then 
a  trust  to  invest  the  proceeds  for  the  benefit 
of  the  persons  mentioned. 


Nothing  was  done  in  the  matter  of  the 
trusts  until  1857.  In  that  year,  and  ^hile 
Mrs.  Bateman  was  alive,  it  was  thought 
that  an  eligible  sale  could  be  effected,  and 
thereupon  the  parties  applied  to  the  defen- 
dant to  consent  to  sudi  sale.  The  course 
which  he  adopted  in  the  first  instance  was 
as  fit  and  proper  as  could  be.  He  proposed 
to  appoint  a  solicitor  on  his  behalf  to  see  if 
it  was  a  proper  sale,  and  to  satisfy  himself 
with  respect  to  the  valuation  and  the  con- 
currence of  the  other  parties  beneficially 
interested.  Nothing  further  was  done  for 
some  time.  The  defendant  got  alarmed, 
apparently,  firom  the  circumstance  of  the 
injury  which  Mr.  Bateman  had  sustained 
by  not  having  performed  certain  trusts  in 
his  lifetime,  and  he  believed  that  he  could 
not  safely  act  without  further  examina- 
tion, not  into  this  trust,  but  into  another 
trust,  which  related  to  the  marriage  set- 
tlement of  Mr.  and  Mrs.  Bateman.  But 
that  trust  was  perfectly  distinct  from  the 
present,  and  had  notMng  whatever  to  do 
with  it 

The  defendant  had  no  justification  for 
the  course  of  conduct  which  he  thought  fit 
to  pursue  in  requiring  to  have  a  full  expla- 
nation of  all  the  trusts,  and  of  all  deeds, 
documents  and  papers  relating  to  the  dif- 
ferent descriptions  of  property  and  premises, 
for  the  purpose  of  determining  what  were 
the  trusts  which  he  had  accepted,  or  which 
had  devolved  upon  him  by  operation  of 
law  imder  the  deed  of  1839.  Before  he 
entered  into  this  deed  he  knew  what  the 
trusts  were.  He  had  a  copy  of  the  deed ; 
he  knew  therefore  exactly  what  the  trusts 
were.  What  were  those  trusts  ?  Simply  to 
sell  and  stand  possessed  of  the  process  for 
the  benefit  of  the  parties  named.  In  no 
possible  way  that  I  have  looked  at  the  case 
am  I  able  to  find  a  satisfactory  explanation, 
although  I  have  been  sedulous,  as  I  always 
am  when  the  conduct  of  a  trustee  is  brought 
into  question,  to  find  out  some  reason  that 
may  fairly  account  for  the  conduct  of  the 
defendant. 

The  defendant  declined  to  accede  to  their 
request  during  the  life  of  Mrs.  Bateman, 
who  died  in  January  1857.  Upon  her  death 
the  matter  was  renewed,  and  the  negotia- 
tions were  continued  until  the  death  of 
Mr.  Bateman,  in  1859.  The  defendant  still 
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insisted  npon  having  copies  of  the  deeds 
rehiting  to  the  other  trusts ;  otherwise  he 
would  not  perform  this  trust.  So  matters 
continued  down  to  the  year  1861.  Late  in 
tibat  year  the  cestuis  que  trust  requested  him 
to  give  up  the  trust  and  have  some  other 
person  appointed;  but  he  declined  to  do 
that  without  seeing  all  the  documents  and 
papers  relating  to  the  other  trusts,  upon  the 
ground  that  if  a  trustee  surrendered  up  a 
trust  to  a  person  who  might  commit  a  breach 
of  trust,  he  would  be  made  liable  for  the 
consequences  which  might  arise  from  his  so 
doing.  That,  no  doubt,  is  correct  in  one 
sense  of  the  term.  It  is  true  that  if  a  trustee 
who  is  called  upon  to  commit  a  breach  of 
trust  sa3rs,  '*  I  won't  commit  it,  I  won't  sell 
out  this  stock  and  lend  it  to  you'';  and  if 
thereupon  they  say,  "Well,  here  is  A.  B, 
who  will ;  will  you  resign  ?  will  you  assign 
the  stock  to  him,  in  order  that  he  may  do 
so?"  and  the  trustee,  knowing  that,  says, 
"  I  will,"  for  the  purpose  of  enabling  the 
new  trustee  to  commit  a  breach  of  trust ; 
in  that  case  the  trustee  would  probably  be 
visited  severely  by  the  Court.  But  this  case 
is  the  veiy  opposite;  here  the  reason  for 
which  he  was  called  upon  to  resign  the 
trust  was,  that  the  trust  should  he  per- 
formed which  he  had  undertaken  to  perform ; 
that  IB  to  say,  the  trust  for  sale.  Now  it  is 
suggested  that  the  proper  mode  would  have 
been  to  have  called  upon  him  to  perform 
the  trust,  leaving  it  to  him  to  sell  by  auc- 
tion or  otherwise  as  he  should  think  proper; 
but  that  is  not  the  course  of  the  Court ;  nor 
was  it  necessaiy  to  do  so,  nor  indeed  did  he 
require  that  it  should  be  done.  The  usual 
course  is  for  the  eestuis  que  trust,  who  are 
the  persons  most  interested  in  the  matter, 
and  who  have  the  strongest  motive  for  ob- 
taining the  highest  possible  price,  to  enter 
into  a  provisional  contract  of  sale ;  and  the 
assent  of  the  trustee  is  afterwards  given, 
when  he  has  satisfied  himself,  from  the 
valuation  of  the  property  and  the  sum  pro- 
posed to  be  given  for  it,  that  the  sale  is  such 
as  ought  to  be  sanctioned  by  him,  and  that 
it  is  beneficial  to  the  persons  for  whom  he 
is  trustee.  That  is  all  he  is  required  to  do, 
and  all  that  the  defendant  ought  to  have 
done ;  but  he  continually  resisted  from  that 
time  down  to  the  time  of  filing  this  bill, 
and  he  insisted  upon  mixing  up  this  trust 


with  other  trusts,  whidh  had  nothing  at  aU 
to  do  with  it. 

Now  it  was  contended,  that  the  plaintilb 
having  since  the  institution  of  the  suit  for- 
warded to  the  defendant  copies  of  efveiy 
deed  which  he  required,  they  mi^t  have 
been  furnished  before.  It  is  unnecesaary  to 
enter  into  the  question  whether  the  plain- 
tiflis  could  have  fumiahed  copies  <^  the 
deeds  before;  but  whether  they  oould  or 
could  not  is  a  matter  of  perfact  indififerenoe. 
I  am  clearly  of  opinion  that  he  had  no 
ri^t  to  ask  for  them ;  they  did  not  and 
oould  not  affect  the  trust  he  had  to  perform; 
they  were  in  no  way  connected  with  it. 
It  may  well  be  that  they  might  expect,  after 
those  were  frimished,  some  other  demand 
would  be  made  which  he  would  be  as  little 
justified  in  making,  and  which  they  would 
have  been  equally  justified  in  refusing.  It 
is  not  necessary  for  cestuis  que  trust  to 
allow  the  matter  to  go  on  till  one  unreason- 
able demand  aftw  another  is  made,  in  order 
to  say  that.  It  is  the  duty  of  the  trustee  to 
perform  the  trust  which  he  has  und^taken ; 
but  if  he  will  not  do  so,  and  if  he  compels 
his  cestuis  que  trust  to  come  to  this  Couit 
to  compel  him  to  do  that  which  he  has 
undertaken  to  do,  and  which  is  strictly 
within  the  line  of  his  duty,  he  must  t^e 
the  consequences  of  not  having  performed 
the  duty  which  he  undertook.  It  is  obvious, 
in  this  case,  that  the  plaintifiOB  have  shewn 
veiy  great  forbearance.  I  have  endeavoured 
to  arrive  at  a  conclusion  which  mi^t  relieve 
me  from  the  necessity  of  making  the  defen- 
dant bear  the  costs  of  the  suit ;  but,  looking 
at  it  and  examining  it  in  every  way,  I  am 
of  opinicm  that  the  defendant  has  made 
this  suit  necessary,  and  the  result  is,  that 
he  must  pay  the  costs. 

I  will  direct  a  new  trustee  to  be  appointed 
in  his  place,  and  then  stay  all  further  pro- 
ceedings against  him  in  the  matter.  AssooQ 
as  the  new  trustee  is  appointed,  and  the 
property  conveyed  to  the  new  trustee,  the 
plaintiffs  may  take  an  order  for  the  sale.  If 
they  think  fit,  and  have  the  money  invested 
in  tiie  name  of  the  new  tnistees,  or  in  any 
way  they  think  fit. 
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maunssll  v.  thb  midlaitd 
gbkat  we8tebk  (of  ibk- 
lakd)  railway  company. 


Bailway — Agreement  nltra  mrei — Applir 
toBtion  to  FarUament — Injunction — Arbi- 
tratuMm 

The  M.  Bailufay  Company  entered  into 
on  agirtemetU  under  their  common  eeal  with 
tke  N.  W.  Company,  by  which  they  cove- 
nanted that  they  would  concur  in  and  use 
their  utmost  reaeonable  endeawmre  to  insure 
the  mteoeu  of  any  application  to  parliament 
by  the  N.  W.  Company  for  pouters  to  extend 
their  UnCy  and  to  raise  the  additional  capital 
necessary ,  and  to  anthorize  the  M,  Com- 
pany to  contribute  one-third  of  such  capital, 
and  to  raise  additional  capital  of  the  M, 
Company  for  that  purpose.  On  a  bill  for 
on  ii^uHction  being  filed  by  certain  share- 
holders in  the  M.  Company, — Held,  that 
a  company  could  not  covenant  not  to  oppose 
a  bill  which  if  pcused  would  deprive  the 
shareholders  of  die  protection  afforded  by 
the  Whamdiffe  order. 

Semble — Though  a  public  company  may 
9pply  for  on  act  of  parliament,  it  cannot 
legally  couenant  with  a  third  party  to  do  so, 
since  it  would  thereby  render  its  funds  liable 
in  the  event  of  its  not  applying. 

Shareholders  in  a  company,  the  directors 
of  wki^  ha»e  affixed  the  company s  seal  to 
an  agreement,  some  of  theprovisions  whereof 
are  illegal,  are  entitled  to  have  the  agree- 
me$U  set  aside  so  far  as  it  is  ultra  vires, 
leaving  the  operation  of  the  rest  of  the 
agreement  to  be  adjusted  by  litigation  or 
otherwise  between  the  contracting  parties. 

The  Court  will  deal  with  a  reference  to 
arbitration  as  with  an  action  at  law,  and 
grant  an  is^'unction,  restraining  persons 
from  proceeding  with  it 

This  case,  in  which  an  intmm  injunctioii 
had  been  obtained,  now  came  on  on  motion 
for  decree.  The  plaintiffe  were  certain 
ahardiolders  in  the  Midland  Qreat  Weetem 
(of  Ireland)  Bailway  Company,  in  the  bill 
called  the  Midland  Con^kany;  the  defen- 
dants were  the  Midland  Company,  the 
directors  of  the  Midland  Company  and  the 
Qreat  Northern  and  Western  (of  Irdiand) 
Bailway  Company,  in  the  bill  called  the 
North-Western  Company. 
Haw  SniM,  32.— Chaito. 


On  Idle  Ist  of  August  1859  an  agrees- 
ment  was  sealed  in  duplicate  by  the^ 
Midland  Company  and  the  North-Westem 
Company,  the  articles  of  which  agreement^ 
from  10  to  41,  bot^  inclusive,  related  to 
trafElc  arrangements  which  by  acts  of  par- 
liament, pissed  m  1857  and  1858,  the 
North-Western  Company  was  authoria»d  to 
enter  into  with  the  Midland  Company, 
The  44th,  45th,  46th,  47th,  48th  and  49th 
articles  were  as  follows : 

Art  44.  ''  At  any  time  or  times  before 
Midsummer  1862,  the  North-Westem  Com- 
pany may  apply  to  parliament  for  an  act 
to  authorize  them  to  extend  their  now 
authorized  line  of  railway  to  Boyle,  Castle- 
bar,  Westport  and  Ballina  respectively,  or 
to  any  of  those  places,  and  to  authorize 
them  to  raise  the  additional  capital  requi- 
site for  that  purpose,  and  to  authorize  the 
Midland  Company  to  contribute  one-third 
of  such  additional  capital,  and  to  raise 
additional  capital  of  the  Midland  Company 
for  that  purpose,  and  according  to  article 
46.  to  nominate  additbnal  directors  of  the 
North-Western  Company." 

Art  45.  <<  The  Midland  Company  will 
concur  in  and  use  their  utmost  reasonable 
endeavours  to  insure  the  success  of  any 
or  every  application  to  parliament  made 
according  to  article  44,  and  in  order  thereto 
will  in  any  or  every  such  case  provide  the 
subscription  contract,  if  any,  to  the  extent 
of  one-third  of  the  requidte  amount,  and 
make  the  deposit  of  one-third  of  the  money, 
if  any,  respectively  required  by  parliament 
with  reference  to  the  implication." 

Art  46.  "If  the  North-Western  Com- 
pany succeed  before  the  end  of  the  year 
1862  in  obtaining  from  parliament  autho- 
rity to  make  those  extensions  or  any  of 
them,  and  authority  for  the  Midland  Com- 
pany to  contribute  towards  the  additional 
capital  of  the  North-Western  Company  to 
be  raised  for  that  purpose,  then  if  the 
number  of  the  directors  of  the  North- 
Western  Company  be  increased  above  nine, 
being  the  number  prescribed  by  the  North- 
Western  Company's  Act  of  1858,  the  Mid- 
land Company  shall,  in  respect  of  their 
contribution  towards  that  additional  capital, 
be  entitled  to  nominate  one-third  of  the 
additional  number  of  directors  of  the  North- 
Western  Company." 

Art  47.  "  If  the  North- Western  Com- 
8U 
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pany  snoceed,  before  the  end  of  the  year 
1862,  in  obtaining  firom  Parliament  autho- 
rity to  make  these  extensions,  or  any  of 
them,  thiW  the  several  terms  and  condi- 
tions of  articles  1.  to  43,  both  inclusiye, 
except  articles  33.  and  34,  shall  apply  to 
and  in  respect  of  every  such  extension  in 
like  manner  as  they  apply  to  and  in  respect 
of  the  North-Westem  Company's  now 
authorized  railway,  and  shall  accordingly 
from  time  to  time  be  read  and  have  effect 
•in  like  manner  as  if  they  were  repeated  in 
these  presents  with  reference  to  every  sudi 
extension,  on  and  in  every  case  with  the 
modifications  thereof  requisite  for  making 
them  applicable  to  the  respective  extension, 
and  the  payments  to  be  made  by  the  North- 
Westem  Company  to  the  Midland  Com- 
pany in  respect  of  the  matters  expressed  in 
articles  33.  and  34,  and  for  the  purposes  as 
r^;ards  the  respective  extension  of  those 
articles  shall  be  agreed  on  between  the  two 
companies,  or  fieuling  agreement  between 
them,  shall  be  determined  by  the  referee, 
who  may  award  whatever  payments  he 
thinks  proper.** 

Art  48.  '^If  and  whenever  any  differ- 
ence shall  arise  between  the  two  companies 
as  to  the  construction,  intent,  effect,  inci- 
dents, consequences,  pcurformanoe  or  observ- 
ance of  any  of  these  articles,  or  as  to  any 
breach  or  alleged  breach  thereof,  or  as  to 
any  claim  in  respect  of  any  such  breach 
or  alleged  breach,  or  as  to  the  mode  in 
which  any  such  breach  or  the  consequences 
thereof  shall  be  obviated  or  compensated 
for,  or  otherwise  touching  the  premises, 
every  such  difference  shall  be  referred  to 
and  determined  by  arbitration,  according 
to  the  provisions,  'with  respect  to  the  settle- 
ment of  disputes  by  arbitration,'  of  '  The 
Companies  Clauses  Consolidation  Act, 
1845,'  and  both  companies  shall  be  deemed 
to  have  concurred  in  the  j^>pointment  of 
the  referee,  who  shall  be  the  single  arbi- 
trator accordingly." 

Art.  49.  "Each  of  the  two  companies 
will  in  good  faith  use  their  respective 
utmost  reasonable  endeavours  that  full 
effect  shall  be  given  to  these  presents 
according  to  the  true  intent  thereof;  but 
if  and  whenever  it  shall  be  awarded  by 
the  referee  that  either  of  the  two  compa- 
nies has  wilfully  failed  in  that  behalf^  the 
other  company  shall  have  the  option  of 


declining  to  fulfil  their  part  of  this  agree- 
ment" 

The  agreement  so  entered  into  was  sanc- 
tioned by  the  Board  of  Trade. 

By  the  22  &  23  Yict  c  xlviiL  and  the 
23  "Vict  c.  xlv.  the  North-Westem  Com- 
pany were  empowered  to  extend  thdj*  nul- 
way  to  Castlebar,  and  to  make  a  certain 
deviation  in  their  line,  and  the  Midland 
Company  were  authorized  to  subscribe  to 
the  proposed  undertakings.  In  both  of  the 
last-mentioned  acts  the  above-mentioned 
agreement  was  referred  to. 

In  1862,  the  North-Westem  Company 
introduced  into  piurliament  a  bill  for  extend- 
ing their  railway  to  Ballina.  The  bill 
contained  clauses  authorizing  the  Midland 
Company  to  subscribe  to  the  proposed 
undertaking,  but  disputes  having  arisen, 
the  shareholders  of  the  Midland  Company, 
at  a  Whamcliffe  meeting,  refused  to  con- 
sent to  the  i»ropo8ed  bilL 

The  North-Westem  Company  therenpon 
served  the  Midland  Company  with  a  notice^ 
stating  that  they  had  in  various  ways 
broken  the  above-mentioned  agreement^ 
and  that  the  North-Westem  Company 
claimed  100,000^.  damages,  and  required 
that  the  matter  in  dispute  should  be 
referred  to  the  arbitration  of  Mr.  Hawk- 
shaw,  the  referee  under  the  above-men- 
tioned agreement 

The  plainti£&  then  filed  their  bill  asking 
that  it  might  be  declared  tiiat  the  said 
agreement,  so  far  as  regarded  the  44th,  45th, 
46th,  47th  and  48th  clauses  thereof;  was 
beyond  the  powers  of  the  Midland  and 
North-Westem  Companies,  and  illegal  and 
void,  and  that  the  Midland  and  North- 
Westem  Companies  and  tiie  directors  of 
the  Midland  Company  might  be  restrained 
by  iigunction  from  in  any  way  acting  on 
the  said  agreement,  so  far  as  r^arded  the 
clauses  aforesaid,  and  in  particular  from 
proceeding  with  the  proposed  reference  to 
arbitration. 

8ir  Hugh  Caima  and  Mr.  G.  L.  RmsmUy 
for  the  plaintiffii,  contended  that  the  com- 
pany could  not  enter  into  an  agreement  as 
to  the  traffic  on  lines  which  were  not  in 
existence,  and  for  the  constraction  of  which 
powers  had  not  been  yet  obtained  from  pai^ 
liament.  This  agreement  was  an  attempt 
to  esd^pe  from  the  restrictions  imposed 
on  railway  companies  by  the  legislature. 
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Railway Actsirere  always  carefdHy  so  drawn 
that  shareholders  should  only  be  bomid 
to  expend  their  fdnds  from  3rear  to  year 
aooording  to  the  financial  condition  of  the 
e(»npany,  whereas  this  agreement  was  an 
attempt  to  bind  fiitare  shareholders  to 
expend  their  fiinds  for  several  years  to 
oome,  whether  the  condition  of  the  ocnn- 
pany  was  prosperous  or  otherwise. 

Mr.  RM  and  Mr.  Chbame  Morgan,  for 
directors  of  the  Midland  Company  Mendly 
to  the  pMntiffs. 

The  SoUeUor  Omeraly  Mr.  Qiffard  and 
Mr.  Martineau,  for  the  other  defendants, 
submitted  that  two  questions  arose:  first, 
whether  uiy  of  the  provisions  in  the  agreo- 
ment  were  uUra  vires;  and,  secondly, 
assuming  that  the  agreement  as  regarded 
the  daraes  referred  to  was  uUra  vires, 
whether  the  Court  would  interfere  to  pre- 
vent the  parties  from  proceeding  to  an 
aiMta^tion  for  what  it  might  be  wortL 
It  was  clear  that  the  Midland  Company 
were  at  liberty  to  act  as  provided  by  the 
agreement,  and  the  company,  being  at 
Hbertj  to  adopt  this  course,  could  bind 
itself  to  do  so  by  covenant — 

Ware  v.  the  Grand  Junction  Water- 

foorks  Company,  2  Ross.  A  M.  470. 
SUvens  v.   the  South  Devon  Railway 

Company,  13  Beav.  48;  s.  c  20  Law 

J.  Rep.  (N.a)  Chanc.  491. 
Heathcote  v.    the  North  Staffordshire 

Railway  Company,  2  Mac.  &  G.  100; 

8.  c.  20  Law  J.  Rep.  (n.s.)  Chana  82. 
HiMttersley  v.  the  Earl  of  Shelbume,  31 

Law  J.  Rep.  (n.s.)  Chanc.  873. 
The  plaintiffs  had  enjoyed  the  benefit  of 
this  agreement  since  1859,  and  now  came 
forward  to  ask  the  Court  to  interfere  in 
their  favour,  to  relieve  them  from  the  onus 
of  these  clauses,  and  to  leave  the  rest  of 
the  agreement  valid  and  binding;  but  the 
agreement  was  one  and  indivisible,  and 
the  whole  must  stand  or  fall  together.  As 
regarded  the  award,  there  was  no  equity 
in  the  case;  it  was  a  purely  l^al  question. 
The  award,  if  invalid,  would  be  simply 
waste  paper,  and  could  do  no  harm;  it 
depended  on  the  agreement,  and  could 
only  be  binding  if  the  agreement  was  legal 
— Ga^e  V.  the  Newmarket  Railway  Com- 
pany (1).     The  agreement  had  been  indi- 

(1)18  Q.B.  Bm>.  457 ;  8.  o.  21  Law  J.  Rep.  (n.s.) 
Q.B.  398. 


rectly  sanctioned  by  parliament,  as  it  was 
recited  or  referred  to  in  both  the  acts  ci 
1859  and  of  1861.  The  plaintiff'  remedy 
was  by  an  action  at  law.  The  contract 
was  a  legal  contract;  there  were  no  equities 
to  be  determined,  no  equitable  interests 
involved — 

Simpson  v.  Lord  Howden,  3  MyL  i&  Cr. 
97 ;  s.  c  6  Law  J.  Rep.  (n.&)  Chanc. 
315. 
The  London  and  NorthrWestem  Rail- 
way Company  v.  Smith,  1  Mac.  A  O. 
216;  S.C  1  Hall  &  Tw.  364;  19 
Law  J.  Rep.  (n.s.)  Chanc.  193. 
East  and  West  India  Docks  and  Bir- 
mingham   Junction   Railway  Comr 
pony  V.   Oatike,  3  Mac  h  G.  155; 
s.  c.  20  Law  J.  Rep.  (n.s.)  Chana 
217. 
Sir  U,  Caims,  in  reply,  submitted  that 
the  Court  of  Chancery  was  constantiy  called 
upon  to  decide  as  to  what  was  intra  or 
iUlra  vires.     The  plaintiflfs  had  a  right  to 
come  to  this  Court  for  a  decision  on  the 
validity  of  this  agreement;  they  had  no 
remedy  at  common  law,  because  there  the 
shareholders  could  not  be  heard,  but  would 
be  left  entirely  in  the  hands  of  their  direo- 
tor&     It  was  true  that  the  pbdntifGi  only 
asked  to  be  released  from  the  onus  of  these 
particular  clauses.     As  to  the  rest  of  the 
agreement,  they  could  make  no  offer  be- 
cause this  agreement  was  entered  into,  not 
by  the  plaintiffs,  but  by  the  company.  The 
plaintiffs  only  asked  the  Court  to  prevent 
their  trustees  from  committing  a  breach  of 
trust 

Wood,  V.C.  (June  3).— With  regard  to 
the  question  which  is  now  raised,  and  which 
has  been  so  ably  discussed,  I  must  consider 
the  exact  position  in  which  the  plaintifib 
stand.  They  are  not  the  Midland  Company 
coming  here,  as  has  been  suggested  in  the 
course  of  the  argument,  seeking  to  set  aside 
their  own  agreement,  but  they  are  certain 
shareholders  who,  finding  the  common  seal 
of  their  company  attached  to  a  document 
by  which  they  conceive  that  they  are 
affected  in  a  manner  in  which  their  direc- 
tors are  not  authorized  to  affect  them, 
come  here  for  a  veiy  ordinary  equity, 
namely,  to  be  relieved  fix>m  the  consequences 
of  such  improper  use  of  the  common  seal 
That  is  an  entirely  different  position,  of 
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oonrae,  from  tliat  in  which  the  company 
themselves  would  stand  if  they  came  here 
to  be  relieved  from  the  consequences  of 
their  own  act  In  all  cases  where  share- 
holders in  a  company  feel  that  they  have 
been  injuriously  affected  by  the  wrongful 
act  of  their  directors,  the  course  has  always 
been  to  ascertain  whether  or  not  there  is 
contained  in  the  act  complained  of  any  con- 
tract or  engagement  whidi  goes  beyond  the 
authority  and  power  of  the  directors — ^whe- 
ther it  be  an  act  under  seal,  as  in  this  case 
it  is,  or  whether  an  act  such  as  the  pay- 
ment of  money  or  the  application  of  funds 
to  purposes  to  which  the  company  have  no 
power  to  apply  them — ^in  either  case  it  is 
simply  a  precaution  on  the  part  of  the 
shareholders  that  they  may  not  be  aggrieved 
by  a  wrongful  act  on  the  part  of  their 
directors.  That  takes  the  case  out  of  the 
authority  of  Oattk^s  case.  The  question 
here  is,  not  whether  I  ought  to  leave  it  to 
ft  Court  of  law  to  ascertain  whether  this 
agreement  is  or  is  not  binding  on  the  com- 
pany, because  that  is  a  position  in  which 
the  shareholders  would  find  themselves 
without  a  voice.  The  Court  of  law  mi^t 
determine  on  the  argument  of  the  directors, 
who  mi^t  then  appear  before  them,  that 
tiie  engagement  was  legal  or  illegal  That 
would  depend  partly,  no  doubt,  on  the 
course  of  {Hx>ceeding  which  the  directors 
themselves  might  adopt  I  apprehend 
it  would  be  competent  for  the  directors, 
unless  restrained,  to  confess  judgment,  or 
to  go  before  the  arbitrator,  unless  restrained 
by  the  Court,  and  make  such  defence  or 
omit  making  such  defence  as  they  might 
Idiink  fit;  and  consequently  the  shareholders 
DOW  say,  let  us  not  be  subjected  to  any  of 
these  inconveniences;  we  come  here  to  have 
it  ascertained  whether  or  not  the  directors 
have  exceeded  their  power ;  if  they  have, 
then,  as  eestuis  que  tmstj  we  wish  to  re- 
strain an  excess  of  action  on  the  part  of 
tihose  authorized  to  conduct  our  affiors. 

Looking  at  the  engagement  itself  in 
that  point  of  view,  it  appears  to  me  be- 
yond question  that  the  two  substantial 
articles,  which  are  alleged  by  the  plaintiflb 
to  be  in  excess  of  the  powers  and  authorities 
with  which  the  directors  are  invested  under 
the  act  of  parliament  are  the  45th  and  47tlL 

Under  the  45th  clause  the  engagement  is 
twqfold ;  the  company  has  contract^  und^ 


its  common  seal  by  this  covenant  that  it 
will  actively  support  a  bill  by  indiich,  not 
only  shall  another  company  obtain  power 
to  make  a  railway  or  to  extend  its  railway 
to  some  district  which  it  has  not  jet  readied, 
but  a  bill  which  shall  authorize  tiie  Midland 
Company  to  contribute  capital  towards  that 
undertaking,  it  being  a  measure  which  is 
not  at  all  within  t£e  scope  of  the  act  o£ 
the  Midland  Company  itsd£     Now,  idiat 
is  the  result  of  such  a  stipulation!     It 
appears  to  me  there  is  no  possible  view 
by    which    you  can    escape    this    conse- 
quence; whereas  pariiament  has  taken  care 
to  shield  the  shareholders  of  this  company 
from  having  their  capital  applied  to  any 
purpose  for  which  they  did  not  originally 
design  it,  by  enacting  that  it  shall  not  be 
done  without  their  meeting  (under  what  is 
called  the  Whamdiffe  order),  and  having  an 
opportunity  of  discussing  whether  or  not 
they  are  willing  that  their  funds  shall  be  so 
applied;  stipulating  moreover  that  three- 
fourths  (not  a  simple  majority  but  three- 
fourths)  of  the  shareholders  shall  come  in, 
before  parliament  will  sanction  any  such 
application  of  their  fdnds;  if  I  were  to  hold 
that  this  is  a  legal  covenant,  it  would 
amount  to  an  entire  destruction  of  the  pro- 
tection that  parliament  has  held  out  to  the 
shareholders;  because  a  simple  mi^rity,  not 
convened  according  to  the  exigencies  of  that 
order,  not  being  according  to  the  exigencies 
of  that  order  a  minority  of  three-fonrtba, 
but  a  simple  majority  of  the  company,  might 
at  any  time  affixtheir seal  to  a  deed  l^  which 
they  might  stipulate  that  they  would  sup- 
port and  uphold  persons  in  obtaining  an 
act  of  parliament  to  force  the  reluctant 
minority  of  one-fourth  into  a  subscription 
to  anotiier  undertaking.  The  oooaequeooe 
of  course  would  be  this,  that  if  the  rriuctant 
subscribers  attending  a  meeting  did  exceed 
one-fourth,  and  by  virtue  of  the  protection 
afforded  them  under  the  Whamdiffe  order 
they  posttivdy  refused  to  sanction  any  bill 
of  this  description,  that  resolution  would 
be  in  effect  an  act  on  the  part  of  the  com- 
pany which  prevented  the  legislature  from 
taking  any  step   towards    canying   into 
effect  the  measure  which  was  contemplated 
by  the  44th  artide.  Hien  those  who  have 
obtained  this  stipulation  from  the  company 
would  say,  it  may  be  all  veiy  wdl  for  you 
to  say  this  bill  diall  not  go  forwanl,  but 
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here  we  hxTe  the  covenant  of  yoor  oompany 
that  it  flhall,  and  althoo^  we  cannot 
make  yon  hand  over  yoor  funds  fDr 
pfnrpoBee  which  yon  did  not  contemplate, 
wewillaskfor  100,000/.  damages,  or  what- 
ever it  may  be,  and  we  will  tdke  care  and 
get  thoee  damagesfrom  yon,  notwithstanding 
pariiament  has  intended  yon  should  have 
the  full  opportunity  whenever  the  question 
arises  of  amply  discussing  or  voting  whether 
or  not  you  will  have  your  funds  applied.  I 
am  not  taking  ui  exaggerated  view  of  what 
the  effect  wo^d  be,  beciuise  it  is  pLun  that 
that  is  the  view  taken  by  the  Qreat  North- 
em  Company,  from  what  they  wish  to  sub- 
mit to  ihe  consideration  of  their  arbitrator. 
It  was  ingeniously  asked  by  the  Solicitor 
General,  is  there  anything  to  prevent  a  com- 
pany covenanting  that  it  will  apply  for  a 
bill?  It  has  been  decided  that  a  company 
may  apply  for  a  bill,  although  a  minority  of 
its  shardiolders  may  be  opposed  to  such 
^plication.  That  has  been  settled,  and  that 
vraa  the  reason  of  having  the  Whamdiffe 
order;  but  further  than  that,  can  they  cove: 
nant  that  thef  will  apply!  No  doubt  it  is 
lawfal  for  them  to  apply  for  a  bill,  but  it  is 
not  lawful  to  expend  one  sixpence  of  the 
funds  in  procuring  it  Those  two  points  are 
settled  by  dedsions.  Is  this  Court  to  say, 
although  you  cannot  expend  a  sixpence,  you 
may  covenant  you  will  apply,  and  althou^ 
yon  cannot  pay  a  sii^le  forUliing  out  of  the 
fimds  of  the  company,  you  may  fix  the 
company  vrith  the  debt  due  upon  the  covo* 
nant.  lliat  would  be  a  singular  proposition, 
and  my  present  impression  is  that  the 
Whamdiffe  order  in  itself  is  a  suffident 
answer  to  it  Althou^  the  company  may 
appfy  for  a  bill,  I  should  have  great  hesi- 
tation in  saying,  that  they  can  affix  the 
common  seal  to  an  agreement  so  as  to  render 
the  other  proprietors  liable  in  the  event  of 
tiiat  not  being  applied  for,  which,  if  it  was 
^[ypliedfor,  theirfonds  could  not  be  expended 
upon  without  the  sanction  of  parliament 
But  by  this  45th  artide  the  directors  of  the 
Midland  Company  put  themsdves  under  a 
eoveoant  to  do  this.  I  hold  the  shareholders 
are  not  bound  by  any  such  covenant  as  that, 
and  it  is  beyond  the  authority  of  the  direc- 
tors so  to  bind  them. 

Then  it  is  agreed  that  the  Midland  Com- 
pany will  in  any  or  eveiy  such  case  provide 
the  subscription  contract,  if  any,  to  the 


extent  <^  one-third  of  the  requisite  amount 
I  may  pass  that  by  for  the  present,  thou^ 
dearly  if  it  were  wanted  I  apprehend  again 
the  same  objection  applies ;  they  covenant 
to  do  this,  and  it  would  not  be  enough  to 
say  they  might  procure  persons  to  do  it  who 
would  not  be  the  company;  and  that  it 
would  not  be  done  out  oi  the  funds  of  the 
company ;  because  this  question  arises :  sup- 
pose they  could  not  find  such  a  person,  are 
the  shareholders  to  be  subjected  to  damages 
in  respect  of  the  inability  of  the  directors 
to  do  that  which  it  would  be  perfectly  law- 
ful for  them  to  do  if  they  were  able  to 
achieve  it 

Then  again,  with  respect  to  the  one-third 
of  the  deposit;  it  is  a  dear  answer  to  say 
that  the  prindple  that  the  funds  of  a  com- 
pany cannot  be  applied  towards  any  purpose 
except  the  purposes  of  the  company  itself^ 
will  bear  out  the  contention  of  the  plaintiffo, 
that  they  are  entitled  to  say,  we  will  not 
have  our  money  which  we  subscribed  for 
making  a  particular  work,  and  the  earnings 
from  our  money  applied  to  making  a  deposit, 
not  for  our  own  bill,  but  for  the  bill  of  an- 
other company,  which  bill  is  to  contain  a 
clause  by  which  our  directors  are  to  be 
authorized  to  become  subscribers  to  the 
undertaking.  There  is  a  twofold  objection 
to  it:  firsts  it  is  not  a  deposit  for  their  own 
bill  at  all,  or  any  purposes  of  their  extension, 
but  it  is  a  deposit  to  enable  another  com- 
pany to  make  another  line;  secondly,  it  is 
a  deposit  to  enable  that  company  to  cany 
into  effect  a  measure  which  will  enable  them 
to  coerce  the  minority  into  subscribing  to 
another  undertaking.  That  being  so,  it  does 
not  appear  to  me  necessary  to  consider  what 
question  might  arise  orwhat  might  be  the 
inference  to  be  drawn  from  that  clause  in 
the  several  bills  before  parliament,  almost 
a  standing-order  clause,  which  provides 
that  it  shall  not  be  lawful  for  any  given 
company  to  make  its  parliamentary  de- 
posit out  of  the  capital  that  shall  be  pro- 
vided for  the  purposes  of  the  act  in  order  to 
provideforany  further  act  Perhaps  an  infer- 
ence may  arise,  that  it  may  be  lawful  to 
make  a  temporary  deposit  out  of  the  earn- 
ings, but  that  is  not  the  case  I  have  before 
me.  It  can  only  apply  at  the  most  to  a  com- 
pany extending  its  own  operations,  and 
cannot  apply  to  the  case  of  one  company 
undertating  to  extend  the  operations  of 
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another,  such  as  I  have  described  in  the 
previous  part  of  my  judgment  I  hold  that 
the  whole  of  that  45Ui  article  is  beyond  the 
power  of  the  directors  as  against  the  com- 
plaining shareholders. 

As  regards  the  46th  article,  it  does  not 
appear  to  me  that  is  one  whidi  the  plain- 
tLffis  can  complain  o£  It  is  probably  not  of 
importance  to  either  side  to  discuss  it 
It  comes  to  this,  that  if  the  North-Western 
Company  shall  obtain  such  an  act,  then  the 
plaintif&'  company  shall  have  certain  pri- 
vileges. I  do  not  think  the  plaintifis  can 
complain  of  having  those  privileges,  and  I 
do  not  think  the  plaintiflfs  can  complain  if 
the  North-Westem  Company  hav  entered 
into  a  contsract  ultra  vires  of  the  North- 
Westem  Company.  They  will  be  in  noway 
damnified.  Some  advantages  are  given, 
and  of  those  advantages  they  cannot  in 
any  possible  way  complain. 

I  should  have  noticed  that  part  of  the 
argument  which  followed  afterwards,  that 
parliament  has  already  recognized  and  recti- 
fied in  a  certain  sense  this  particular  agree- 
ment on  the  part  of  this  company  in  the 
two  acts  of  1859  and  1861,  but  it  is  only 
in  this  way,  which  very  commonly  occurs. 
Parliament  looks  veiy  narrowly  into  those 
clauses  which  one  company,  which  is  not 
the  company  before  them,  gets  inserted  into 
the  act  of  another  company.  It  is  veiy 
common  to  have  provisional  agreements, 
that  if  you  obtain  such  and  sudi  a  clause 
from  parliament  we  agree  to  subscribe  one- 
third  of  the  capital,  and  such  a  provisional 
agreement  I  apprehend  would  be  perfectly 
good,  but  it  would  be  dependent  on  whi^ 
parliament  might  think  fit  to  da  Parlia- 
ment is  asked  to  give  power  to  this  com- 
pany, but  it  guards  the  company  by  the 
Whamdiffe  oilier,  and  it  guanls  it  in  an- 
other way  by  asking,  ^'  Have  you  an  agreo- 
ment  shewing  that  the  other  company  is 
desirous  that  this  shall  be  done?"  You 
answer,  **  We  have ;  here  it  is,''  and  pro- 
duce it.  Then  parliament  does  not  trouble 
itself  to  see  whether  the  agreement  can 
stand  per  se.  What  it  is  asked  to  do  is  to 
give  effect  to  the  agreement  It  recites  the 
agreement  made;  and  the  only  effect  of  that 
redtal  in  the  preamble  is,  there  is  an  agree- 
ment to  which,  if  BO  minded,  parliament 
can  give  effect.  It  takes  that^  and  redtes 
it  to  be  a  beneficial  and  proper  agreement, 


and  being  a  b^efidal  and  i»oper  <me,  it 
takes  steps  to  cany  it  into  effect  Idonotsee 
that  the  subsequent  clauses  confirm  it 

The  vice  of  the  47th  clause  I  think  is 
veiy  apparent  It  is  not  necessary  to  have 
so  extensive  a  trafi&c  agreement  as  is  there 
contained.  I  have  not  analyjsed  the  clause. 
I  did  not  think  it  requisite  to  go  into  it 
minutdy,  but  it  was  thought  necessaiy, 
and  power  was  taken  from  parliamrait  to 
make  an  agreement  as  to  traffic;  and  that 
power  not  being  thought  large  enough  was 
extended  by  the  act  of  1858 ;  that  act  must 
be  taken  as  declaratoiy  of  what  the  powers 
are :  resting,  therefore,  on  the  powers  given 
by  parliament,  subject  also  to  the  consent 
of  the  Board  of  Trade,  which  was  to  sanc^ 
tion  the  agreement,  which  was  to  be  carried 
also  by  a  certain  number  of  proprietors, 
and  so  on,  this  agreement  of  1859  is  entered 
into.  How  can  that,  without  the  authority 
of  parliament,  sanction  an  agreement  up  to 
1862,  which  is  to  be  identical  with  this  in 
what  event?  In  the  event  of  the  North- 
Westem  Company  before  1862  obtaining 
from  parliament  authority  to  make  exten- 
sions: that  is  to  say,  the  North-Western 
may  get  power  to  make  an  extension  rail- 
vray;  Parliament  may  not  think  fit  to 
grant  any  of  those  traffic  clauses  that  were 
obtained  in  1857  and  1858 ;  then  we  fall 
upon  the  agreement,  and  say  this  agreement 
shall  extend  to  the  whole  of  the  extension 
Hue,  although  dearly  as  to  the  original  line 
we  could  do  nothing  without  parliament; 
we  could  do  nothing  without  the  sanction 
of  the  Board  of  Trade,  but  we  will  1^>  to 
1862  bind  our  shareholders  for  all  exten- 
sion lines,  irrespective  of  any  reference 
to  the  sanction  of  the  Board  of  Trade,  or 
the  powers  given  by  parliament  I  am 
aware  that  the  Board  of  Trade  has  sanc- 
tioned this  agreement  as  it  stands;  but  the 
question  is,  how  far  it  is  legal  to  have  a 
prospective  agreement  that  if  parliament 
authorizes  the  extension  of  the  line,  a  traffic 
arrangement  similar  to  that  authorized  by 
the  acts  of  1857  and  1858  shall  be  carried 
into  effect,  whether  authorized  by  parHar 
ment  or  not  That  seems  to  have  been  tlie 
state  of  circumstances  in  the  case  before 
Vice  Chancellor  Kindersley  (HaUersley  ▼. 
the  Earl  o/SheUwme),  making  it  conditional 
upon  the  act  of  parliament  giving  the 
power.    U  parliament  gives  a  power  which. 
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without  farther  i4yplication  to  pariiament^ 
extends  to  the  tn^c  arrangement^  that  is 
quite  a  different  question,  and  will  be  sub- 
ject to  totally  different  considerations. 

Being  of  opinion  that  the  45th  and  47th 
articles  are  dearly  beyond  the  powers  of 
the  company,  I  then  come  to  the  considera- 
tion of  the  48th  and  49th,  and  I  am  clearly 
of  opinion  that  I  cannot  deal  with  them  in 
any  way  beyond  sajring  they  are  not  to  be 
operative  against  the  Midland  Company. 

There  remains  the  44th  clause,  which  I 
poipoeely  reeerved  to  the  last  The  44th 
article  is  a  covenant  that  the  North-Westem 
Company  may  apply  to  parliament  for  an 
act  to  authorize  ^em  to  extend  their  line. 
I  do  not  think  it  important  to  consider  that 
part  of  the  clause,  but  it  further  covenants 
that  the  North-Westem  Company  may  ap- 
ply for  power  for  the  Midland  C<mipany  to 
contribute  one-third  of  the  additional  capi- 
taL  There  again  you  are  brought  to  tins : 
this  being  a  covenant  by  the  Midland  Com- 
pany tha^  the  North-Westem  Company 
shall  be  at  liberty  to  do  a  certain  act,  it 
amounts  to  a  covenant  that  the  Midland 
Company  will  not  oppose  their  so  doing. 
It  would  be  simply  fotile  to  say,  you  may 
go  to  parliament;  that  is  absurd,  because 
every  subject  of  the  realm  may  go  to  parlia- 
ment. ^Oiat  could  not  be  the  intent;  but 
the  covenant  that  you  may  go  to  parliament 
is  a  covenant  that  we  will  not  oppose  your 
going  to  parliament  for  a  bill  Then  I 
must  consider  that  this  is  a  covenant  not  to 
oppose  a  bill  which,  if  passed,  would  com- 
pel the  reluctant  minority  exceeding  one- 
fourth  (supposing  that  there  was  such  a 
minority  minded  that  the  bill  should  not  be 
passed)  to  pay  their  contribution  of  the 
capital  I  i^prehend  that  the  shareholders 
would  say,  we  are  not  to  be  bound  by  such 
a  covenant.  As  regards  the  circumstance 
of  interfering  with  tibe  making  of  an  award 
being  novel,  I  should  answer  the  case  is 
the  same  as  if  this  w^re  an  action  at  law; 
if  an  action  was  brought  these  shareholders 
would  say  we,  the  shareholders,  cannot  go 
before  the  Court  of  common  law;  we  do  not 
know  what  our  directors  will  do;  we  must 
not  leave  our  directors  to  defend  or  confess 
jndgm^it;  they  are  ^endly  now  but  may 
not  be  so  to-morrow;  we  have  a  right  to 
have  it  ascertained  by  this  Court  on  our 


behalf  what  they  are  going  to  do;  do  not 
let  us  be  subjected  to  the  inconvenience 
and  possible  damage  that  may  occur;  we 
cannot  recover  if  proceedings  be  tak^i 
against  us  upon  covenants  that  our  directors 
have  entered  into. 

Under  these  circumstances,  it  appears  to 
me  proper  to  make  the  foUowingdedaration. 
Dedare,  that  the  agreement  of  the  1st  of 
August  1858,  so  far  as  it  purports  by  any  of 
the  covenants  therein  contained  to  bind  the 
defendants,  the  Midland  Company,  to  the 
observance  of  any  of  the  matters  or  things 
mentioned  in  the  44th,  45th  and  47ih  articles, 
and  so  far  also  as  by  the  48th  and  49th 
articles  it  purports  to  subject  the  said  com- 
pany to  any  arbitration  or  award,  or  to  any 
dainages  in  respect  of  the  non-observance  of 
the  said  44th,  45th,  and  47th  articles,  or  any 
of  them,  or  any  part  thereof  respectively,  is 
void  as  against  tiie  said  Midland  Company. 
Then  there  will  be  an  iigunction  to  restrain 
the  directors  of  the  two  companies,  their 
officers,  servants  and  agents,  from  acting  on 
the  said  agreement  in  respect  of  any  of  the 
said  covenants  which  are  hereby  dedared  to 
be  void  against  the  company. 

Then  Uiere  is  the  remaining  observa- 
tion to  be  made  upon  what  was  said  as 
to  partly  setting  aside  the  agreement  and 
letting  it  stand  as  to  the  rest  What  I 
apprehend  is  this,  that  the  two  companies 
meet  together  and  enter  into  an  agree- 
ment under  the  common  seal  The  share- 
holders who  come  here  have  nothing  to 
do  with  that;  they  have  no  voice.  The 
shareholders  do  not  ask  me  to  pronounce 
any  part  of  that  agreement  to  be  void 
to  which  their  directors  were  competent  to 
bind  them  under  the  common  seal  All 
that  the  shareholders  can  do  is  to  ask  to 
be  protected  from  anything  the  directors 
have  not  power  to  bind  them  by.  The 
directors  of  the  North-Westem  Company 
must  be  taken  to  have  known  the  law  and 
the  existence  of  the  act  of  the  Midland 
Company,  and  must  have  known  that  the 
directors  had  no  power  to  bind  their  com- 
pany. Whatever  consequences  may  follow 
from  that  is  a  proper  matter  for  them  to 
enter  into  in  some  other  contest  These 
shareholders  are  not  the  company;  they  are 
persons  who,  being  members  of  the  com- 
pany, complain  of  being  bound  by  contracts 
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which  ought  not  to  affect  them,  and  they 
are  entitl^  to  be  relieved  from  the  provi- 
sions of  an  instrument  subjecting  them  to 
consequences  which  they  ought  not  to  be 
subject  to,  and  over  which  they  have  no 
control  If  an3rthing  does  arise  upon  it,  it 
will  be  a  litigation  between  the  two  com- 
panies, and  the  shareholders  will  not  be 
parties  to  the  suit 


PABKEB  V,  WUYTK. 


Wood,  V.C. 
May  7. 

Lecue — CovmanU — Sub-lessee — Notice, 

P.  demised  a  house  and  shop  to  the  agents 
of  a  company;  t^  lease  contained  a  cove- 
nant not  to  use  any  part  of  the  premises  for 
the  purpose  of  sales  by  auction.  The  agents 
of  the  company  sublet  to  8y  who  made  no 
inquiry  as  to  the  terms  of  the  original  lease. 
S,  being  about  to  hold  sales  by  auction  upon 
the  premises^  P,  filed  a  bill  to  restrain  him 
from  so  doing :  —  Held,  that  8.  having 
neglected  to  inquire  into  the  provisions  of 
the  original  lease  he  did  so  at  his  own  risk^ 
and  could  not  be  treated  as  taking  without 
notice. 

The  circumstance  that  a  lessor  has  a  right 
of  re-entry  for  breach  of  a  covenant  does 
not  preclude  him  from  coming  to  a  Court 
of  equity  to  restrain  the  commission  of  the 
breach. 

In  this  case  an  interim  injunction  had 
been  obtained ;  the  case  now  came  on  for 
hearing  on  motion  for  decree. 

By  an  indenture,  dated  the  9th  of  Jnne 
1861,  John  Frederick  Parker  demised  to 
WillLEun  Thomas  Whyte  and  John  Adams 
the  shop  and  premises.  No.  373,  Oxford 
Street,  for  the  term  of  two  years  and  a 
half,  less  seven  days  from  thence  next 
ensuing,  and  by  the  same  indenture  the 
said  W.  T.  Whyte  and  J.  Adams,  for  them- 
selves, their  executors,  administrators  and 
assigns,  covenanted  with  the  said  J.  F. 
Parker,  his  executors,  administrators  and 
assigns,  that  they  would  not  permit  or 
suffer  any  sale  by  auction  to  be  had  or 
made  in  or  upon  the  said  premises,  or  any 
X>art  thereof,  without  the  licence  or  consent 
in  writing  of  the  said  J.  F.  Parker,  his 


executors,  administrators  or  asagns^  first 
had  and  obtained. 

W.  T.  Whyte  and  J.  Adams  oocnpied 
the  basement  of  the  said  house  as  the 
offices  of  the  London  General  Coal  Com- 
pany. 

On  the  17th  of  September  1862,  Fre- 
derick William  Hammond,  the  secretary  to 
the  London  General  Coal  Company,  entered 
into  an  agreement  in  writing,  whereby  he 
agreed  to  let  the  shop  and  part  of  the  said 
house  to  Alfred  Sparks,  for  the  t^m  of 
three  months,  from  the  29th  of  September 
then  instant;  and  it  was  thereby  agreed 
tiiat  the  tenancy  should  continue  for  three 
months  from  the  expiration  of  the  then 
present  tenancy,  and  so  on  from  time  to 
time  until  three  months'  notice  of  discon- 
tinuing the  tenancy  should  be  given.  The 
agreement  contained  no  clause  forbidding 
ssdes  by  auction  on  the  premises. 

By  a  memorandum  of  agreement,  dated 
the  10th  of  April  1863,  A.  Sparks  agreed 
to  let  the  front  shop  at  373,  Oxford  Street, 
to  Samuel  Atkinson  for  six  months  certain; 
and  it  was  thereby  agreed  that  the  said 
S.  Atkinson  should  use  the  said  shop  only 
for  the  sale  of  Birmingham  and  Sheffield 
goods,  jewdleiy,  clocks  and  doth,  and  that 
no  offensive  business  of  any  kind  should  be 
carried  on  in  the  said  shop  or  on  any  part 
of  the  said  premises,  winch  the  said  S. 
Atkinson  might  be  allowed  to  use. 

J.  F.  Parker,  on  the  14th  of  April,  4iaoa- 
yered  that  a  sale  by  public  auction  was 
about  to  be  held  on  the  said  premises  with- 
out his  licence  or  consent;  one  J.  J.  Sal- 
mon being  the  auctioneer.  J.  F.  Parker 
thereupon  filed  a  bill  against  W.  T.  Whyte, 
J.  *Adams,  A.  Sparks,  J.  J.  Salmon  and 
S.  Atkinson,  aslang  for  an  injunction  to 
restrain  them  from  proceeding  with  the 
said  sale  or  from  holding  any  sale  by  auc- 
tion, or  other  sale  on  the  demised  premisea 
or  any  part  thereof,  during  the  remainder 
of  the  term  granted  by  the  indenture  of  the 
9th  of  June  1861. 

Mr,  Gfiffard  and  Mr,  Hetherington  ap- 
peared for  the  plaintiff. 

Mr,  Everitty  for  all  the  defendants  except 
Whyte  and  Adams,  contended  that  an 
under-lessee  was  not  liable  on  the  oovenaatB 
in  a  lease  unless  he  had  notice  of  ihem.  at 
the  time  of  the  under-lease;  and  that  notice 
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mmt  be  proTed  before  an  application  for 
an  ii^'nnction  conld  be  made,  whether  the 
oorenant  ran  Trith  the  land  or  not — 

Tnlk  Y.  Moxkay,  2  Ph.  774;  8.a  11 
Beav.  571 ;  18  Law  J.  B^k  (n.s.) 
Chano.  83 ;  1  Hall  k  Tw.  105. 
Hodmm  y.  Coppardy  29  Beav.  4;  8.a 

3Q  Law  J.  Bep.  (h.s.)  Chane.  20. 
C3oU$  Y.  8ms,  5  De  Gez,  M.  d?  G.  1  ; 
B.  a  23  Law  J.  Bep.  (n.s.)  Chano.  25a 
Moort  V.  Greff,    2  Ph.  717;  8.  a    18 
Law  J.  Bep.  (n.b.)  Chano.  15. 
To  hold  that  a  sub-lessee  was  liable  on 
the  ooTenants  in  the  original  lease  would 
be  to  do  away  with  the  distinction  between 
an   sub-lease   and   |m    assignment.     The 
lessor's  proper  remedy  was  by  re-entiy — 
Mote$Y.  Taylor  (l). 
Mr.  Qiffardy  in  reply. 

Wood,  Y.C.  said  the  question  before  him 
was  whether  a  person  could  take  an  under- 
lease of  a  house,  enter  into  possession  and 
ne^ect  the  covenants  in  the  original  lease 
because  he  had  asked  no  questions  and 
tiier^ore  had  no  notice  of  them.  K  that 
were  pennitted  the  tenant  of  a  house  in 
some  £ei8hionable  square  might  under-let, 
and  the  under-lessee  might  open  it  as  a 
public-house  or  cany  on  any  noodous  trade 
there. 

On  principle  he  could  not  hold  that  a 
person  was  entitled  to  enter  into  possession 
of  a  house  or  lands  without  asking  ques- 
tions. He  was  aware  that  in  business  it 
was  not  the  custom  to  ask  questions ;  and 
if  th^  were  asked  possibly  tJie  lessor  might 
decline  to  answer  them  or  to  permit  his 
title  to  be  investigated.  On  that  state  of 
circumstances  very  difficult  questions  might 
arise ;  but  tiiat  was  not  the  case  here.  K 
a  person  took  a  sub-lease  without  making 
any  inquiries  as  to  the  title  of  the  lessor  he 
must  take  the  consequences  of  his  careless- 


It  had  been  contended  that  Sparks  was 
a  lessee  without  notice;  but  if  a  man  asked 
no  questions,  and  then  refdsed  to  be  bound 
by  ^e  covenants  of  the  original  lease,  hs 
could  not  be  treated  as  taking  without 
notice.  Sparks  was  bound  to  make  the 
requisite  inquiries,  and  the  flM^  that  Ham- 
mood  was  dealing  with  the  property  as 

(1)  11  W.  Bep.  81. 
Nbw  Ssanu,  82.— Ciuso. 


agent  of  a  company,  as  shewn  by  the  agree- 
ment, was  sufficient  to  warn  Sparks  that 
inquiry  was  necessary.  A  person  who  had 
made  no  inquiry  where  he  had  a  l^^al  right 
to  inquire  into  the  title  would  not  be  per- 
mitted to  shield  himself  under  a  plea  of  no 
notice. 

It  had  been  argued  that  the  lessor  had  a 
remedy  by  re-entiy,  but  he  was  not  boun4 
to  adopt  that  course.  It  might  very 
well  be  that  he  had  a  desirable  tenant,  and 
did  not  wish  to  get  rid  of  him.  The  mere 
power  of  re-entry  did  not  deprive  him  of 
his  remedy  in  this  court 

The  ii^junction  must,  therefore,  be 
granted  in  the  terms  of  the  covenant  in 
Uie  lease. 


Stuart,  V.C.  \ 

Feb.  26.       f      •    Re  m'veaoh. 

LOBDSJUSTICKS.  J       M*VEAGfl  V,  CBOALL. 

March  5.      J 

Pr(uiice — Administration — Affidannl  as 
to  Documents  by  Executor  at  instance  of 
Creditor. 

Hddy  hy  the  Lords  Justices^  overruling  a 
decision  of  one  of  the  Vice  Chancellors^  that 
a  creditor  of  a  testator,  aUhough  not  either 
a  plaintiff  or  a  defendant,  may,  after  decree 
in  an  administration  suit,  with  a  view  to 
establish  his  debt  in  equity  against  the  tes- 
tator's estate,  obtain  an  order  thai  the  testOr 
tor's  executor  may  make  an  affidamt  stating 
ihedocwnents  in  his  possession  relating  to 
the  claim  of  the  creditor. 

This  was  a  motion  on  behalf  of  Francis 
Schwenk  Gilbert,  (who  claimed  to  be  a  cre- 
ditor of  the  late  John  M'Veagh,  whose 
estate  was  in  course  of  administration  by 
this  Court  under  an  order  made  on  the  2l8t 
of  October  1862  on  an  administration  sum- 
mons,) that  each  of  the  defendants,  the 
executor  and  executeix  of  the  testator  J, 
M^Veagh,  might,  within  three  dajrs  after 
service  of  the  order  to  be  made  thereon 
upon  him  or  her,  make  and  file  a  full  and 
sufficient  affidavit,  stating  whether  he  or 
she  had  in  his  or  her  possessicm  or  power 
any,  and  if  any,  what  documents  relating 
to  the  mntjoro  in  question  in  the  matter 
and  suit  and  the  items  of  the  claim  of  tbs 
8X 
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said  F.  S.  Gilbert  and  accounting  for  the 
same,  and  that  they  should  respectively 
within  two  days  a^r  the  filing  of  such 
affidavit  produce  and  leave  with  the  Clerk 
of  Records  and  Writs  such  of  the  said  docu- 
ments as  by  such  affidavit  should  appear 
to  be  in  their  respective  possession,  custody 
or  power,  except  such  of  the  same,  if  any, 
as  they  respectively  might  by  his  or  her 
affidavit  object  to  produce,  and  that  the 
said  F.  S.  Gilbert,  his  solicitor  or  agent, 
might  be  at  liberty  to  inspect  and  peruse 
the  documents  so  produced  and  left,  and 
take  copies  thereof  and  extracts  therefrom 
as  he  should  be  advised,  at  his  expense, 
and  that  the  said  Clerk  of  Records  and 
Writs  might  be  ordered  to  produce  the 
same  on  any  examination  of  witnesses  in 
the  matter  and  cause  at  the  hearing  thereof 
as  the  said  F.  S.  Gilbert  might  require,  and 
that  the  said  F.  S.  Gilbert  might  be  at 
liberty  to  make  such  further  application  as 
to  all  or  any  of  the  documents  mentioned 
in  the  said  affidavit  as  he  might  be  advised, 
or  that  the  said  F*  S.  Gilbert  might  be  at 
liberty,  notwithstanding  the  said  order  of 
the  21st  of  October  1862,  to  sue  as  he  might 
be  advised  for  the  debt  claimed  by  hipi  to 
be  due  to  him  from  the  estate  of  the  said 
J.  M*Veagh. 

A  summons  had  been  taken  out  by  a 
legatee  of  the  testator  for  tiie  administra- 
tion of  his  estate,  and  an  order  for  such 
administration  was  made  on  the  21st  of 
October  1862. 

Mr.  Gilbert  had  been  apprenticed  to  the 
testator,  who  was  a  civil  engineer,  and  after 
the  expiration  of  his  articles  he  had  con- 
tinued with  him  as  an  assistant  in  his 
business.  He  had  gone  in  under  the  order 
of  the  21st  of  October,  and  he  claimed  to 
be  a  creditor  of  the  testator  for  the  sum  of 
126/.  Os.  5d,  upon  an  account  and  for  ser- 
vices rendered  to  him  in  his  profession  of 
civil  engineer;  but  he  was  unable,  from 
the  documents  in  his  possession,  to  esta- 
blish his  claim,  and  he  said  that  the  exe^ 
cutors  had  in  their  possession  documents 
which  would  enable  him  to  do  so.  An 
application  by  summons  to  the  above  e£fect 
had  been  made  by  Mr.  Gilbert  to  the  Vice 
Chancellor  in  chambers,  but  his  Honour 
declined  to  make  any  other  order  thereon 
than  that  Mr.  Gilbert  should  psy  the  costs 
thereof. 


Upon  appeal  to  the  Lord  Chancellor  from 
this  order,  his  Lordship  refused  to  hear  the 
appeal,  considering  that  an  order  of  the 
Vice  Chancellor  made  at  chambers  req>ect- 
ing  a  matter  of  detail  and  discretion  did 
not  properly  form  the  subject  of  an  appeal, 
and  the  above  motion  was  then  made  in 
open  Court  before  the  Vice  Chancellor. 

Mr.  G,  L.  Russell^  in  support  of  the 
motion. — If  Mr.  Gilbert  had  been  a  party 
he  would  have  had  a  right  to  the  produc- 
tion he  asked— 15  <£r  16  Vict  c,  86.  m.  18, 
19,  20.  Then,  was  he  not  in  substance  a 
party?  The  decree  under  which  all  persons 
claiming  to  be  creditors  were  directed  to 
come  in  and  prove  their  debts  made  him  a 
party.  K  Mr.  Gilbert  coidd  have  brought  an 
action,  which  in  consequence  of  the  decree 
he  could  not  now  do,  he  could,  under  sec- 
tion 50.  of  the  Common  Law  Procedure 
Act  (17  ife  18  Yiot  c.  124),  have  obtained 
what  he  now  sought,  and  it  was  submitted 
that  having  regard  to  the  improved  method 
of  procedure  and  the  desire  of  the  Court  to 
shape  its  proceedings  with  a  view  to  the 
administration  of  justice  with  as  much 
speed  and  as  little  expense  as  possible,  an 
order  nught  be  made. 
He  referred  to 

FoicUm  V.  Douglas,  8  Ves.  620. 

WhitaJcer  v.  Wright,  2  Hare,  310;  ac 
12  Law  J.  Rep.  (n.s.)  Chanc.  241. 

Hi^  V.  Edwards,  12  Beav.  253;  s.  c. 
on  appeal,  1  Mac  &  G.  410. 

Hart  V.  Montejhre,  30  Beav.  280;  s.  c 
31  Law  J.  Rep.  (n.s.)  Chanc.  333. 

2  DanielUs  Chanc.  Prac.  (edit  1839),  7. 

Mr,  W,  Morris,  for  the  plaintiff;  and 
Mr,  Sufonston,  for  the  defendants,  the 

executor  and  executrix,  were  not  called 

upon. 

Stuabt,  V.C. — I  entirely  accede  to  all 
that  has  been  said  by  Mr.  Russell  as  to 
the  expediency  of  the  Judges  of  this  Court 
trying  to  mould  the  course  of  procedure, 
so  that  all  proceedings  taken  in  the  court 
should  be  adjudicated  upon  with  the  least 
possible  delay  and  expense.  The  question 
in  the  present  case  is,  whether,  under  an 
administration  decree,  a  creditor,  having 
come  in  to  prove  a  debt  of  a  very  peeoliar 
and  complicated  description — ^being  in  the 
me^  situation  of  a  cieditor  seeing  to 
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proTe  his  debt — can  call  tipon  the  executors 
to  state  upon  oath  all  tilie  accounts  and 
documents  in  their  possession  not  relating 
to  the  matters  in  the  caiise,  but  relating  to 
this  particular  creditor's  debt  Mr.  Rus- 
sell has  aigued  that,  after  a  decree  in  a 
creditors'  suit,  every  creditor  has  the  benefit 
of  the  decree;  that  he  has  a  judgment  in 
his  fftvour,  and  therefore  is,  according  to 
the  course  of  the  Court,  restrained  from 
suing  the  executors  at  law,  and  must,  as 
Vice  Chancellor  Wigram  very  properly  said, 
be  coi^dered  as  bringing  with  him  into 
this  court  all  his  legal  rights.  Every  cre- 
ditor of  every  testator  has  a  ri^t  to  have 
his  demand  against  ihe  assets  of  the  tes^ 
tator  regularly  brought  forward  and  regu^ 
larly  adjudicated  upon.  Under  the  old 
system  of  practice,  where  the  decree  directed 
that  ail  docimients,  writings  and  papers 
should  be  produced  before  the  Master  as 
he  should  direct,  the  records  of  this  Court, 
for  very  good  reasons,  afford  no  instance  of 
any  creditor  ever  having  been  held  entitled 
under  the  direction  in  the  decree,  which 
was  a  decree  in  his  &vour,  to  go  before  the 
Master  and  require  the  executors  to  pro- 
duce all  documents  in  their  possession,  in 
order  to  enable  him  to  prove  his  debt. 
Under  the  old  system  of  practice,  the  pro- 
ceedings in  the  Masters'  offices,  under  a 
decree  in  favour  of  creditors,  were  con- 
ducted upoii  principles  which  totally  ex- 
cluded that  mode  of  proving  a  debt  to 
which  the  present  creditor  seeks  to  resort. 
Under  the  old  practice,  the  creditor  being 
unable  to  obtain  under  the  decree  and  in 
this  Court  the  production  of  documents, 
might  have  had  leave,  if  the  Court  per- 
mitted it,  to  bring  an  action  at  law,  or  to 
file  a  bill  in  this  Court,  to  establish  his 
individual  claim.  Under  either  of  those 
modes  of  proceeding  he  could  have  obtained 
that  investigation  and  discovery  which  the 
decree  in  lus  favour  denied  to  him.  The 
present  application  is  made  under  that  act 
of  parliament  which  has  been  so  beneficial 
to  the  suitor,  and  which  redounds  so  much 
to  the  credit  of  the  Court  for  the  mode  in 
which  it  enables  business  to  be  transacted. 
The  act  for  the  amendment  of  the  practice 
and  course  of  proceeding  of  the  Court  under 
the  sections  which  have  been  referred  to  by 
Mr.  Russell,  gives  a  new  and  most  beneficial 
power,  that  which  enables  one  party  to  call 


upon  another  party  to  the  suit  to  produce  all 
the  documents  in  Ms  possession  relating  to 
the  matters  in  question  in  the  cause.  It  is 
impossible  to  say  that  the  present  applicant, 
a  creditor  coming  in  under  an  administration 
decree  obtained  without  the  filing  of  a  bill, 
under  the  short  and  beneficial  course  of  pro- 
cedure of  this  Court,  is  either  a  plaintiff  or 
a  defendant  under  the  language  of  this  act; 
and  I  may  observe  that  one  can  imagine 
scarcely  anything  more  embarrassing  or 
likely  to  create  greater  difficulty  in  the  ad- 
ministration of  justice  than  that,  upon  an 
attempt  on  behalf  of  a  particular  creditor 
to  obtain  an  adjustment  not  only  of  his 
claim  under  an  unsettled  account,  but  of  a 
demand  as  upon  an  action  of  quantum 
meruit  in  respect  of  work  and  labour  done, 
there  should  be  an  endeavour  in  chambers 
to  obtain  the  production  of  documents  to 
have  justice  done  between  the  estate  and 
that  particular  creditor  only  by  whom  the 
demand  is  made.  Mr.  Russell  has  veiy  truly 
said,  that  if  this  creditor  had  brought  an 
action  he  could  have  obtained  upon  affidavit 
at  once  the  production  he  now  seeks,  be- 
cause Courts  of  law  have  been  enabled  to 
adopt  the  beneficial  course  of  procedure  of 
peimitting  discovery  to  be  made  in  this 
way.  But,  if  he  had  sued  at  law,  a  question 
would  have  been  raised  as  to  the  validity 
of  the  demand — a  question  of  account,  or 
a  question  of  quantum  meruit  would  have 
been  raised  as  to  how  much  the  creditor 
could  regularly  and  properly  demand,  and 
there  would  have  been  a  production  of 
documents  to  settle  the  question,  not  as 
between  the  estate  and  all  the  creditors,  but 
as  between  this  individual  creditor  and  the 
executors.  Now,  the  Court,  under  the  act 
of  kst  session  (25  &  26  Vict  c.  42.  s.  1),  in 
the  case  of  creditors,  takes  upon  itself  and 
is  bound  to  decide  every  question  of  fcu^t, 
and  every  question  of  law,  as  well  as  every 
question  of  equity  which  occurs  in  the  case. 
But  questions  both  of  fact  and  of  law  must 
be  decided  in  such  a  way  as  to  give  fair  play 
both  to  plaintiff  and  to  defendant,  and  under 
the  peculiar  nature  of  this  creditor's  debt, 
loolang  at  its  being  a  case  of  an  unsettled 
account,  arising  out  of  transactions  of  a 
complicated  kind,  of  his  claiming,  not  only 
upon  an  unsettled  account,  but  upon  a  de- 
mand of  quantum  meruit^  of  how  much  b 
due  to  him  for  work  and  labour  done,  it  is 
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very  plain  that,  in  order  to  enable  the  exe- 
cators  &ii\y  to  reflist  this  claim,  tiiere  should 
be  a  special  statement  of  the  nature  of  the 
creditor's  demand,  which  the  affidavit  by 
which  this  creditor  affects  to  prove  his  del^ 
does  not  contain.  In  order  to  have  a  proper 
decision,  there  mnst  be  statement  of  evi- 
dence on  both  sides.  The  case  of  the  creditor 
is  obviously  one  which,  in  order  to  have 
justice  done  between  him  and  the  estate, 
requires  to  be  dealt  with  in  this  way.  K  he 
had  brought  in  such  a  claim  as  this  under 
the  old  system  I  should  have  had  no  objec- 
tion to  diirect  an  action  to  be  tried.  There 
have  been  many  instances,  and  the  case  of 
The  Duke  of  York's  Estate  was  one,  in  which 
creditors  were  allowed  to  bring  actions, 
inasmuch  as  the  nature  of  their  claims  was 
■o  extraordinary  that  it  was  felt  they  could 
not  be  dealt  with  in  this  court  before  the 
Master.  It  appears  that  there  is  nothing  in 
^e  circumstances  of  this  case  which  cannot 
be  properly  settled  by  a  bill,  and  I  believe 
with  as  little  cost  as  those  contested  pro- 
ceedings which  have  been  carried  on  in 
chambers  with  the  addition  of  this  day's 
argument  in  court.  If,  instead  of  this  course, 
the  creditor  had  stated  his  case  by  bill  and 
obtained  an  answer,  much  delay  and  expense 
would  have  been  saved,  and  what  he  is  now 
striving  to  obtain  might  have  been  gained 
much  more  expeditiously.  The  case  is  one 
in  which  the  application  is  not,  I  think, 
warranted  by  the  statutory  jurisdiction  of 
the  Court;  and  I  have  already  said  the 
statute  does  not  prevent  a  creditor  from 
coming  forward  either  as  plaintiff  or  defen- 
dant for  a  discovery.  AU  this  has  been 
already  decided  by  me  in  chambers,  and 
was  brought  before  me  there.  I  retain  the 
same  opinion  as  I  then  held,  and  regretting 
that  this  gentleman  has  persisted  in  this 
course,  I  tiiink  the  motion  must  be  refused, 
and  with  costs,  and  there  will  be  liberty  for 
the  applicant  to  take  any  such  proceedings 
as  he  may  be  advised  to  take. 

From  this  order  the  creditor  appealed, 
and  his  appeal  was  heard  before  the  Lords 
Justices,  on  the  5th  of  March,  when  Mr, 
W,  M,  JavMs  and  Mr,  O,  L.  RusseU  ap- 
peared for  Mr.  Gilbert,  Mr,  W.  Morris 
for  the  plaintiff,  and  Mr,  Svoanston  for  the 
defendants,  the  executor  and  executrix,  who 
opposed  the  motion.  The  Lords  Justices  in 


discharging  the  order  of  tiie  Vice  CSiancdlor 
gave  the  following  judgments. 

Lord  Jubtiob  Kkioht  BRtroK — ^After  a 
decree  for  administration,  all  creditors  are 
entitled,  and  in  one  sense  are  even  bound, 
to  come  in  and  prove  their  debts  in  this 
court,  because  no  creditor  is  permitted  to 
sue  at  law  imtil  he  has  come  in  and  proved 
under  the  decree  and  obtained  leave  to  pro- 
ceed at  law,  which  is  only  granted  und^ 
special  circumstances.  In  this  case  the 
claimant  has  gone  into  the  Judge's  cham- 
bers and  made  his  claim,  producing  in  sup- 
port of  it  primA  facte  evidence  of  his  debt 
l^t  evidence  is  not  contradicted  or  dis- 
placed, though  it  seems  that  there  is  reason 
to  doubt  whether  that  evidence  alone  is 
sufficient  to  establish  tiie  debt,  having 
regard  to  the  evidence  which  the  executors 
have  produced,  or  may  be  supposed  o^ble 
of  producing.  The  creditor,  therefore,  desires 
that  an  affidavit  may  be  made  by  the  exe- 
cutors as  to  the  documents  in  their  posses- 
sion or  power  relating  to  his  claim  or  any 
part  of  it;  not  as  to  documents  relating  to 
the  stdt  generally,  but  as  to  such  of  them 
as  may  throw  light  on  his  claim.  I  am  con- 
vinced that  he  is  entitled  to  this ;  consider^ 
able  injustice  would  be  done  if  the  rule 
were  not  so.  I  think  the  creditor  is  entitled 
to  an  order,  not  precisely  in  the  terms  con- 
tained in  the  notice  of  motion*  but  accord- 
ing to  the  sense  asked  by  his  counseL  Witii 
regard  to  the  costs,  including  those  of  Uie 
appeal,  it  seems  to  me  that,  the  Lord  Chan- 
cellor not  having  expressed  any  opinion  on 
the  motion  before  hun  as  to  the  merits,  the 
order  as  to  costs  made  by  the  Vice  Chan- 
cellor in  diambers  should  be  discharged; 
that  the  order  as  to  costs  made  by  the  Vice 
Chancellor  in  court  should  be  also  dkcharged; 
and  that  the  costs  of  the  claimant  up  to  the 
present  time,  with  the  possible  exception  of 
the  costs  of  the  application  to  the  Lord 
Chancellor,  but  induding  the  costs  of  the 
present  appeal,  should  be  added  to  the  debt 

LoBD  JnsncK  Turner. — ^I  am  of  Uie 
same  opinion.  There  has  been  a  decree  for 
administration  of  the  estate.  That  decree, 
according  to  the  old  practice,  would  have 
contained  directions  for  production  before 
the  Master  of  all  necessary  documents.  It 
is  said  that  the  Master  would  not  have 
ordered  the  production  of  documents  on  the 
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appUcmtioii  of  a  creditor  coming  in  under 
the  decree  to  prove  his  debt  Tbit  may  poe- 
flibly  have  been  so  under  the  old  practice; 
baty  if  so,  the  case  is  very  different  now, 
because  the  jurisdiction  originally  assigned 
to  the  Masters  has  been  now  transferr^  to 
the  Judge  himself  The  Judge  is  to  exercise 
his  discretion  (which  I  conceive  he  has)  as 
to  the  orders  to  be  made  for  production  of 
documents.  When  it  is  said  that  the  Judge 
must  exercim  his  discretion,  it  must  be  con- 
sidered that  his  discretion  must  be  exercised 
according  to  the  law  as  it  stands.  Accord- 
ing to  a  recent  decision  of  this  Court — Re 
Hooper  (I  )-7requiring  the  Court  not  to  send 
parties  to  law,  but  to  determine  all  ques- 
tions of  law  and  fact,  this  Court  will  be 
bound  finally  to  determine  on  the  rights  of 
a  creditor,  without  sending  him  to  law  at 
alL  The  position  of  the  case  before  us  is 
this:  the  creditor  coming  in  under  the 
decree,  and  the  executors  having  documents 
which  may  prove  the  claim  of  the  creditor, 
it  is  said  that  the  executors  are  not  bound 
to  produce  these  documents,  so  that  when 
the  case  comes  before  the  Court,  the  Court 
will  have  to  try  the  case  without  that  evi- 
dence. No  doubt  the  discretion  of  the  Judge 
must  be  exercised  with  reference  to  the 
existing  state  of  the  law,  but  I  confess  that 
(althoagh  there  may  be  cases  in  which  it 
may  be  right  to  refcuse  an  order  for  produc- 
tion by  the 'executor)  I  apprehend  that  it 
must  be  a  very  strong  case*  indeed  which 
would  induce  the  Court,  having  regard  to 
the  existing  state  of  the  law,  to  refuse  such 
]vodnction.  The  claimant  would  be  placed 
in  a  very  disadvantageous  position  if  he 
were  compelled  to  come  to  the  court,  and 
yet  could  not  have  that  discovery  which 
alone  could  enable  the  Court  to  adjudicate 
finally  on  his  claim.  It  is  said  that  the 
summons  before  us  goes  too  far,  and  asks 
for  more  than  is  necessary;  but  if  that  be 
the  case^  it  is  no  reason  why  the  order  should 
not  be  made  for  the  production  of  such 
documents  as  may  be  necessary.  It  is  said 
that  there  is  no  proof  that  there  are  in  the 
executes'  possession  any  documents  which 
win  prove  the  claimant's  case;  but  how  is 
it  possible  that  the  creditor  can  know  what 
documents  the  executors  may  have?  It 
to  me  that  the  order  ought  to  be 

(1)  Anie,  p.  55. 


made  on  the  executors,  and  I  have  only  had 
doubts  whether  they  diould  be  compelled 
to  make  an  affidavit  on  the  subject;  but, 
looking  at  the  act  of  parliament,  and  the 
practice  €i  the  Court  as  to  production  of 
documents  on  oath,  I  think  there  is  no  ob- 
jection to  that  course  of  proceeding.  It  seems 
to  me  that  an  order  should  be  made  confined 
to  the  production  of  documents  relating  to 
the  claim,  and  any  items  contained  therein. 
As  to  the  costs,  I  think  the  claimant  should 
add  his  costs  to  his  debt,  but  that  there 
should  be  no  costs  of  the  application  to  the 
Lord  Chancellor. 


J  n^^2  ^   ^     ^  Clark's  trusts. 


V.C.  ) 
,23.; 


Will — Construction — Cross  Limitaiions — 
ImpliccUion. 

R,  C,hy  mil,  directed  that  his  residuary, 
real  and  personal  estate  should  be  sold  and 
converted;  and  that  his  trustees  should  hold 
four-sixths  of  the  proceeds  upon  trust  for  three 
reputed  daughters  and  a  lawful  daughter 
(naming  them  J  of  his  brother  during  their 
respective  lives  and  after  their  respective  deaths 
upon  trust  for  their  children  respectively, 
as  they  should  respectively  appoint,  and  in 
default  of  appointment  upon  trust  for  the 
children  of  the  four  daug/Uers  respectively, 
in  equal  shares,  with  cross-executory  trusts 
as  between  the  children  of  the  same  parent 
as  regards  the  shares  of  male  children  dying 
under  twenty-one  and  female  children  dying 
under  twenty-one  and  unmarried,  with  an 
ulterior  trust  in  case  the  said  four  daugh- 
ters should  cUl  die  without  leaving  any 
child  or  children,  or  leaving  such,  if  sudh 
children  should  all  happen  to  die  under 
twenty-one,  and  without  having  been  married. 
One  of  the  four  legatees  died  without  having 
been  married : —  Held,  that  as  to  her  share 
cross-limitations  must  be  implied  between 
the  other  three  legatees  and  their  children, 
corresponding  with  the  limitations  contained 
in  the  will  of  the  original  shares. 

Held,  also,  that  no  such  cross-limitations 
could  be  implied  as  to  the  share  of  any 
daughter  after  once  a  child,  of  that  daughter 
had  attained  a  vested  interest,  even  though 
the  daughter  might  subsequently  die  without 
leaving  a  child,  the  proper  function  of  the 
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cross '  HmUations  heing  not  to  divest  any 
estate  anee  vested^  but  merely  to  supply  th^ 
gap  left  by  ike  testator. 

This  was  a  petition  under  the  Tnistee 
Relief  Act 

Richard  Clark,  by  his  will,  dated  the 
29th  of  June  1818,  gave  real  and  personal 
estate  to  trustees  upon  trust  to  sell  and 
convert  into  money  and  thereout  to  make 
certain  payments,  and  to  invest  the  residue ; 
and  the  testator  directed  that  his  trustees 
should  stand  possessed  of  and  interested  in 
the  ultimate  residue  and  money  aforesaid, 
and  the  stocks,  funds  and  securities  in  or 
upon  which  the  same  should  be  invested  as 
to  two  fuU  and  equal  sixth  parts  thereof 
upon  certain  trusts  for  ComeUus  Clark  and 
Richard  Clark,  the  reputed  natural  children 
of  his  brother,  Cornelius  Clark,  deceased. 
And  as  to  the  remaining  four  full  and 
equal  sixth  parts  of  his  said  residuary  per- 
sonal estate  and  money  aforesaid  upon 
trust  to  lay  out  and  invest  the  same,  and 
to  permit  and  suflfer  "  Hannah  Clark,  Mar- 
garet Clark  and  Elizabeth  Clark,  the  three 
reputed  natural  daughters,  and  Martha 
Clark,  the  lawful  daughter,  of  his  said  bro- 
ther Cornelius  Clark,  or  such  of  them  as 
should  be  of  age  or  married  at  the  time  of 
the  testator^s  death  immediately  on  that 
event,  and  such  of  them  as  should  not  be 
of  age  or  married  at  his  death,  when  and 
as  they  should  respectively  attain  the  age 
of  twenty-one  years,  or  be  married  respec- 
tively, during  the  term  of  their  natural 
lives  respectively  to  receive  and  take  the 
interest,  dividends  and  annual  proceeds  of 
their  shares  respectively  in  the  testator's 
said  residuary  personal  estate  and  money 
aforesaid,  to  and  for  their  own  sole  use  and 
benefit.  And  from  and  after  the  death 
or  respective  deaths  of  them  the  said  Han- 
nah Clark,  Margaret  Clark,  Elizabeth  Clark 
and  Martha  Clark,  upon  trust  for  the  child, 
if  only  one,  or  if  more  than  one,  all  and 
every  or  such  one  or  more  of  the  children 
of  them,  the  said  Hannah  Clark,  Margaret 
Clark,  Elizabeth  Clark  and  Martha  Clark 
respectively,  in  such  proportions  and  for 
such  interests,  and  with  such  substitutions 
in  favour  of  any  one  or  more  of  the  other 
or  others  of  the  children  of  the  same  parent, 
and  either  by  way  of  legacy,  rent-chai^e 
or  otherwise,  and  subject  to  such  directions 


and  regulations  for  maintenance,  education 
and  advancement,  and  such  contingenciea 
and  conditions  as  they,  the  said  Hannah 
Clark,  Margaret  Clark,  Elizabeth  Clark  and 
Martha   Clark    respectively,   should  from 
time  to  time  by  any  deed  or  deeds  appoint : 
and  in  default  of  such  appointment,  or  so 
far  as  tiie  same,  if  incomplete,  should  not 
extend,   upon  trust  for  the  child  if  only 
one,  and  if  more  than  one,  all  and  every  tl:^ 
children  of  them,  the  said  Hannah  Clark, 
Margaret  Clark,  Elizabeth  Clark  and  Martha 
Clark  respectively,  to  be  equally  divided 
between   or  amongst  them  if  more  than 
one  share  and  share    alike,    and  to  the 
executors  or  administrators  of  the  same 
child  or  children  respectively.    And  in  case 
any  one  or  more  of  the  males  of  the  sune 
children  respectively  should  die  under  the 
age  of  twenty-one  years,  or  any  one  or  more 
of  the  females  of  the  same  children  should 
die  under  that  age  without  having  been 
married,  then  as  to  the  original  share  or 
shares  of  the  child  or  children  of  each 
parent  respectively  so  djdng,  and  also  as  t6 
the  share  or  shares  which  should  from  time 
to  time  accrue  to  the  child  or  children  of 
each  parent  respectively  under  that  limit- 
ation, in  trust  for  the  other  or  others  of  tiie 
same  children  respectively,  by  their  respec- 
tive parents,  and  the  representatives  of  such 
of  them  as  might  be  dead,  having  first 
acquired  a  vested  interest^  XA  be  equally 
divided  betweidn  or  among  them,  if  more 
than  one  share  and  share  alike,  and  to  Uie 
executors  or  administrators   of  the  same 
child  or  children  respectively.     But  in  case 
the   said  Hannah  Clark,  Mai^garet  Clark, 
Elizabeth  Clark  and  Martha  Clark  should 
all  happen  to  die  without  leaving  any  child 
or  children   lawfully  begotten   or  leaving 
such,  if  such  children  should  all  happen  to 
die  under  the  age  of  twenty-one  years  and 
without  having  been  married,  then  upon 
trust   for  the    said   Cornelius   Clark  and 
Richard  Clark  and  the  children  of  either  d 
them  lawfully  begotten  who  might  then  be 
dead,  in  equal  parts  and  proiK>rtions,  such 
children  taking  per  stirpes  and   not  per 
capita  respectively." 

The  testator  died  in  1822. 

Hannah  Clark  attained  twenty-one  and 
died  in  1861  without  having  been  married. 

Margaret  Clark  intermarried  with  James 
Rutherford,  and  died  leaving  one  son,  Cor- 
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neliiis  Clark    Rnth^ord,    who    attained 
twenty-one. 

Elizabeth  Clark  intermanied  with  George 
Heniy  Wakefield.  She  was  still  living,  and 
had  three  children  only,  who  had  all  attained 
twenty-one. 

Martha  Clark  intermarried  with  William 
Cook  Russell,  and  died  leaving  two  chil- 
dren, viz.,  Maria  Rnssell,  who  had  attained 
twenty-one,  and  Cornelia  Rnssell,  who  was 
an  infiuit 

A  question  had  arisen  whether,  under 
the  circumstances,  there  was  nn  intestacy 
as  to  Hannah's  share,  or  whether  cross- 
limitations  between  her  sisters  were  to  be 
implied. 

The  trustees  had  paid  the  fund  into 
Court.  A  petition  for  payment  out  was 
presented  by  the  testator's  next-of-kin,  and 
a  cross-petition  was  presented  by  the  chil- 
dren of  Mrs.  Wakefield. 

Mr,  Daniel  and  Mr,  Faber,  for  the  next- 
of-kin,  contended  that,  under  the  circum- 
stances, there  was  an  intestacy  as  to  Han- 
nah's share :  they  cited 

Turner  v.  Frederick^  5  Sim.  466;  8.C  2 

Law  J.  Rep.  (n.s.)  Chanc  2. 
2  Jarman  an  WUU,  3rd  edit.  528. 
Mr.  Bagshawey  for  the  administrator  of 
the  heiresfr«t-law. 

Mr.  Southffote  and  Mr,  Dickinson^  for 
the  children  of  £.  Wakefield,  the  petitioners 
in  tibe  second  petition,  submitted  that  there 
was  no  intestacy,  but  that  cross-remainders 
must  be  implied  between  the  survivors.  It 
was  dear  that  the  testator  intended  his 
sisters  and  their  children  to  take  the  whole 
benefit  of  these  four-sixths  of  Ms  residuary 
estate,  such  implication  therefore  would  not 
defeat  his  intention. 
They  cited 

Hwnfield  v.  AsTUon,  1  W.  Rep,  259. 
8eoU  V.  Bargeman,  2  P.  Wms.  68. 
8key  V.  Barnes,  3  Mer.  335. 
Ma4JceUv.Winter,  3Ve8.  236. 
Beauman  v.  Stock,  2  Ball,  «fe  B.  406. 
Dames  v.  Hopkins,  2  Beav.  276. 
CurrieY.  Gould,  4  Beav.  117;  s.c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  304. 
Mr,  J.  W.  Ghitty,  for  Mrs.  Wakefield, 
cited  the  following  cases : 

Ashley  v.  AsMey,  6  Sim.  358 ;   &  c.  3 

Law  J.  Rep  (n.s.)  Chanc.  61. 
Malcolm  v.  MaHin,  3  Bro.  C.C.  50. 
Begley  v.  Cooky  3  Drew.  662. 


Atkinson  v.  Barton,  31  Law  J.   Rep. 
(n.s.)  Chanc.  410. 
[Wood,  V.C. — That  case  has  been  re- 
versed in  the  House  of  Lords.] 

Vanderplank  v.  King,  3  Hare,  1 ;  s.  c. 
12  Law  J.  Rep.  ^n.s.)  Chanc.  497. 
Mr.  Wickens,  for  ouier  respondents. 

Mr  Moore,  for  the  trustees. 

Mr.  Daniel,  in  reply. 

Wood,  V.C. — A  question  arises  upon  this 
petition  as  to  the  construction  of  the  will  of 
Richard  Clark  with  reference  to  a  gift  of  four- 
sixths  of  his  residuary  estate.  Up  to  a  cer- 
tain point  the  limitations  are  very  clear  and 
distinct  These  four-sixths  are  given  in  equal 
fourths  to  four  designated  persons  for  life, 
with  remainder  as  they  shall  appoint  among 
their  children,  and  with  remainder  in  de- 
fftult  of  appointment  to  the  children  with  a 
gift  over  to  the  others  in  the  event  of  any 
of  them  dying  under  twenty-one  or  (if  a 
daughter)  djdng  under  twenty-one  or  un- 
married, or  to  the  executors  or  administrators 
of  any  of  them  acquiring  (as  the  testator 
calls  it)  a  vested  interest  The  gift  over 
is  this  :  "  But  in  case  the  said  Hannah 
Clark,  Margaret  Clark  Elizabeth  Clark  and 
Martha  Clark  shall  happen  to  die  without 
leaving  any  child  or  children  lawfully 
begotten,  or  leaving  such,  if  such  children 
shall  all  happen  to  die  under  the  age  of 
twenty-one  years,  and  without  having  been 
married,  then  upon  trust  for  the  said 
Cornelius  Clark  and  Richard  Clark,  and 
the  children  of  either  of  them  who  may 
then  be  dead  in  equal  parts  and  propor- 
tions, such  children  taking  per  stirpes  and 
not  per  capita.'* 

Now,  I  need  not  consider  the  gift  over, 
because  the  event  has  not  happened 
in  which  that  gift  takes  place.  These  four 
persons  have  not  all  died  without  leaving 
any  child.  The  event  that  has  happened 
is  this :  Hannah  has  died,  never  having 
been  married,  and  therefore  never  having 
had  a  child.  Margaret  has  died,  leaving 
one  child,  who  has  attained  the  age  of 
twenty-one  years.  Elizabeth  is  still  living ; 
she  is  Mrs.  Wakefield ;  and  Martha  is  dead, 
having  left  two  children,  one  an  infant  and 
one  who  has  attained  twenty-one.  The  gift 
over  therefore  never  took  effect. 

The  only  question  that  could  be  argued 
before  me  was  this :  is  there  or  is  there  not 
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to  be  implied  in  this  state  of  things  a  series 
of  cross-limitations  between  the  four 
original  devisees  and  their  children  modo 
et  formd  as  their  original  shares  were  given. 
I  cannot  discover  any  case  which  goes  quite 
to  the  length  iJiat  is  necessary  here  in  order 
to  imply  cross-remainders  of  that  descrip- 
tion among  the  children;  but  it  does 
appear  to  me  that  the  principle  has  gone  so 
far  that  cross-remainders  must  be  implied. 
It  is  very  singular  to  observe  how  gradually 
this  doctrine  of  cross-remainders  has  arisen. 
The  first,  and  no  doubt  the  most  legitimate, 
instance  of  its  application  originally  oc- 
curred in  circumstances  of  this  kind  where 
there  was  a  gift  to  a  class  as  tenants  in 
common  and  Uien  a  gift  over  in  default  of 
children  or  issue,  of  that  class ;  but  it 
was  held,  to  be  absurd  to  suppose  that 
the  testator's  intention  was  this,  that  when 
one  of  the  class  was  in  esse  and  took,  of 
course,  the  whole  fund  until  another  of  the 
class  was  let  in,  and  another  of  that  class 
was  let  in  so  as  to  divest  a  share  or  moiety 
(as  the  case  might  be)  from  the  party  who 
had  so  far  taken  the  whole,  yet  tiiat  if  the 
person  who  took  that  moiety  died  never 
having  acquired  an  interest  which  would 
not  be  liable  to  be  divested  by  the  gift 
over,  the  share  was  to  drop  through, 
not  for  the  benefit  of  the  person  who 
took  under  the  gift  over,  because  he  could 
not  take  until  all  the  issue  failed,  but 
simply  for  the  purpose  of  allowing  th^  heir 
or  next-of-kin  to  take  by  way  of  intestacy, 
the  share  having  obviously  opened  only  for 
the  benefit  of  a  member  of  the  class ;  there- 
fore the  Courts  held,  that  they  were  justified 
in  implying  cross-remainders,  so  that  other 
members  of  the  class  fEdling,  the  original 
member  would  be  reinstated  in  the  position 
which  he  or  she  first  occupied  Lord  Eldon 
comments  upon  that  in  Oreen  v.  Stephens 
(1),  and  considers  it  to  be  a  reasonable 
application  of  the  doctrine.  He  thought  it 
a  step  considerably  in  advance  when,  there 
not  being  a  class  but  persons  designated  as 
we  have  them  here,  by  name,  with  definite 
shares  conferred  on  them  by  the  testator, 
the  same  doctrine  of  implied  gift  by  way 
of  cross-remainders  is  applied ;  for  as  against 
the  heir-at-law  (and  it  was  done  quite  as 
much  in  respect  of  real  estate  as  of  personal 


estate)  and  against  the  next-of-kin  it  ope- 
rated, not  for  the  purpose  of  saving  whole 
the  testator^s  original  intention  of  giving 
the  whole  fund  to  the  original  class  or  the 
(me  member,  if  there  was  only  one  of  that 
dass,  but  for  the  purpose  of  adding  to  the 
shares  of  those  who  originally  had  definite 
proportions  assigned  to  them  by  the  testftttnr. 

That  principle,  however,  became  after- 
wards thoroughly  established  at  law.  It  is 
very  curious  to  observe  how  by  degrees  the 
doctrine  was  carried  forward:  fint>  there 
was  the  doctrine  that  there  could  not  be 
implied  cross-remainders  between  more  than 
two — a  doctrine  so  illogical  that  it  ccmld 
not  stand  and  has  now  completely  passed 
away.  Then  there  came  the  doctrine  (which 
I  think  has  also  completely  passed  ai¥ay) 
in  Cldch^s  case  (2),  in  which  it  was  held, 
that  where  there  are  cross-remainders  ex- 
pressed in  one  part  of  the  limitation,  yon 
cannot  imply  them  in  another  part  of  it. 
That  is  certainly  rather  a  more  sensible 
reason  than  that  you  cannot  imply  Gross- 
remainders  between  more  than  two;  but 
that  is  considered  now  to  be,  if  not  expressly 
overruled,  at  all  events  greatly  shaken  by 
the  doctrine  laid  down  by  Vice  Chancellor 
Wigram  in  Vanderplank  v.  Kung, 

The  Master  of  the  Rolls  seems  to  have 
relied  on  the  doctrine  of  Claeh^s  cage  in  the 
case  of  Atkinson  v.  BarUmj  and  gave  th«t 
as  one  of  the  grounds  for  a  judgm^it,  whidi 
was  reversed  by  the  Lords  Justices,  and 
afterwards  supported  by  the  House  of  Lords ; 
but  the  learned  Lords,  in  giving  their  jad|^ 
ment,  declined  resting  Uieir  view  upon 
Cloches  case  and  the  doctrine  therein  laid 
down  that  you  cannot  imply  cross-remain* 
ders  expressed  in  one  part  of  the  limitation 
to  another  part  of  it. 

The  doctrine  is  laid  down  in  the  case 
of  Vanderplank  v.  King^  and  is  so  dearly 
expressed  there,  that  I  refer  to  it  in  (defer- 
ence to  any  other  case,  although  the  same 
doctrine  was  expressly  laid  down  by  Lord 
Justice  Turner,  and  recognised  in  Uie  ELouse 
of  Lords.  The  Vice  Chancellor  Wigrsniy  in 
Vanderplank  v.  King^  surveys  all  the  diffi> 
culties,  and  gives  the  reasons  for  croea- 
remainders  being  implied  in  that  case.  Ha 
says  cross-remainders  must  be  imj^ied,  as 
if  the  testator  had  considered  he  had  limited 


(1)  17  Ves.  64. 


(2)  Dyer,  890,  h 
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the  whole  of  his  estate  in  the  manner  he 
has  limited  the  share,  and  when  he  has 
limited  the  estate  for  life  with  remainder 
to  the  issne  it  will  go  in  that  case  to  the 
tenant  for  life  of  that  share  with  remainder 
to  his  children  in  tail,  which  goes  a  long 
way  to  decide  the  case  before  me,  where 
there  is  a  limitation  for  life  with  remainder 
as  the  original  donee  shall  appoint  among 
the  children,  with  a  limitation  over  to 
those  children,  which  may  or  may  not  vest 
before  twenty-one  (I  do  not  think  it  mate- 
rial to  determine  that),  and  then  a  gift  over 
in  the  event  of  their  all  dying  without 
leaving  issue.  Lord  Justice  Turner  puts  it 
much  in  the  same  way  in  his  observations 
in  Atkinson  v.  Barton,  in  which  he  says,  "  I 
take  the  general  principle  to  be  that  the 
Court  upon  examining  the  will  finds  that 
there  has  been  some  omission,  and  there- 
fore it  introduces  by  implication  such  estates 
as  are  necessary  to  supply  the  omission, 
having  regard  in  doing  so  to  the  manifest 
intention  of  the  testator  appearing  by  his 
wilL"  Then  the  House  of  Lords  went 
exactly  upon  the  same  doctrine  that  there 
was  a  gap  to  be  found  in  the  limitation, 
that  that  gap  would  have  to  be  supplied, 
and  they  thought  that  the  Master  of  the 
KoUs  had  supplied  it  effectively,  and  that 
the  Lords  Justices  had  not,  but  had  left 
a  gap  by  their  decision  which  the  decision 
of  the  Master  of  the  RoUs  had  not  left  In 
the  case  which  is  now  before  me  there  is, 
no  doubt,  a  considerable  gap  left,  or  else 
the  question  would  not  have  arisen.  The 
question  now  is,  whether  this  gap  is  to  be 
filled  up  or  whether  the  property  in  the 
interval  which  is  not  so  filled  up  will  go 
as  in  case  of  intestacy?  The  difficulty  that 
arises  here  and  which  makes  this  case  dif- 
ferent from  ot^er  cases  is  this:  there  is 
undoubtedly  a  limitation  to  children  vested 
at  least  at  twenty-one;  there  might  be, 
therefore,  one  of  these  legatees  or  devisees, 
Martha,  for  instance,  who  might  have  a 
child  who  should  attain  twenty-one  in  whom 
the  share  would  become  vested,  and  Martha 
mi^t  die  having  survived  that  child ;  well, 
there  is  no  doubt  that  child's  share  would 
be  completely  vested  and  would  not  be 
divested,  except  in  the  event  of  all  the 
children  dying  without  leaving  any  issue 
them  surviving,  and  would  not  pass  over  to 
the  reedduary  legatees  except  that  event 
Nbw  Suns,  32.— CHAMa 


occurred;  if  that  event  occurred,  of  course 
I  think  it  would  pass  over.  Then  it  was 
said  (and  I  confess  I  was  struck  with 
the  reasoning)  that  I  should  be  in  some 
decree  determining  what  was  to  be  done 
from  the  course  of  the  events,  and  that 
that  would  not  be  a  logical  method  of 
construction  with  reference  to  the  testator's 
wiU.  I  quite  agree  that  you  cannot  con- 
strue a  will  by  the  events  that  have  hap* 
pened  afterwards,  and  cannot  vary  it  in 
point  of  construction  by  circumstances 
which  may  afterwards  occur.  But  I  am 
not  going  to  imply  anything  that  wiU  at 
all  defeat  any  estate  that  has  abready  been 
expressly  given,  but  simply  to  take  care 
that  such  a  course  of  limitation  shall  be 
inserted  in  the  will  by  implication  as  will 
fill  up  the  space  that  is  left  unoccupied. 
That  space  is  filled  up  in  this  way :  if  you 
carry  over  the  share  of  any  one  of  the  ori- 
giniJ  donees  in  the  event  of  such  donee 
never  having  issue  to  take  at  all  (which  is 
the  case  of  Hannah,  whose  share  I  am 
now  considering),  to  each  of  the  other 
legatees  exactly  according  to  the  limita- 
tions contained  in  the  will,  namely,  to 
the  tenant  for  life,  if  there  be  one  (t^ere 
is  one  in  this  case,  Mrs.  Wakefield),  with 
a  power  of  appointment  amongst  the  chil- 
dren, with  remainder  to  children,  exactly 
in  the  same  way  as  in  the  original  Umita* 
tion,  and  so  you  would  have  to  deal  with 
the  one  other  share  that  may  fall  in ;  whereas 
if  Hannah  happened  to  have  a  child  who 
attained  twenty-one,  and  who  died  in  her 
lifetime,  that  share  would  not  be  so  dis- 
tributable, but  would  remain  to  the  execu- 
tors and  administrators  of  such  child.  The 
will  seems  to  foresee  clearly  enough  that 
possible  case,  and  the  share  wiU  go  over  to 
those  executors  and  administrators,  subject 
to  this,  that  if  all  the  daughters  had  hap- 
pened to  die  leaving  no  child  surviving,  then 
the  devisee  in  remainder  would  have  taken. 
The  only  way  in  which  it  struck  me  that 
an  apparent  absurdity  might  arise  was  this, 
that  if  one  daughter  died  leaving  a  child, 
and  two  daughters  died  having  had  children 
who  attained  twenty-one  and  predeceased 
them,  and  then  the  fourth  daughter  died 
without  ev^  having  a  child  at  all,  a  share 
of  her  share  would  have  to  go  over,  accord- 
ing to  the  view  I  am  now  entertaining,  to 
the  executors  and  administrators  of  the 
8Y 
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diildren  who  predeceased  their  parent; 
but  that  if  the  four  legatees  died  without 
leaving  any  children,  the  whole  interest 
would  be  diyested  and  go  to  the  devisee 
in  remainder.  It  does  at  first  sight  seem 
a  singular  intention  to  impute  to  him,  that 
if  all  died  without  leaving  a  child  it  was  to 
go  over,  but  if  one  died  leaving  children 
and  others  died  having  had  children  who 
predeceased  them,  that  the  executors  and 
administrators  of  such  children  should  be 
able  to  take.  I  think  that  is  answered 
simplj  by  this,  that  the  whole  limitation 
is  a  very  peculiar  one  indeed ;  the  original 
limitation  is  exactly  similar ;  the  absurdity 
is  quite  as  great,  if  absurdity  it  be :  it  is 
a  peculiar  disposition,  that  is  all  one  can 
say  about  it.  The  testator  gives  to  each 
child  who  shall  attain  the  age  of  twenty- 
one,  although  in  the  lifetime  of  the  parent, 
the  parent's  share,  but  in  the  event  of  all 
dying  without  leaving  a  child,  then  he  does 
not  give  the  parent's  shara  I  supply  by 
impHcation  exactly  the  same  character  of 
limitation  which  is  limited  by  the  previous 
gift.  That  is  the  whole  doctrine  of  impli- 
cation with  regard  to  gifts  over  of  this  de- 
scription. You  apply  to  the  first  taker  such 
a  series  of  limitations  of  these  interests  as 
will  make  them  correspond  with  the  gift 
over  and  fill  up  the  whole  vacancy.  I 
cannot  say  that  a  case  of  this  kind  is  with- 
out difficidty ;  but  I  think  the  doctrine  of 
cross-remainders  being  applied  is  so  well 
settled,  that  I  cannot  pause  and  say  that 
it  is  not  now  to  take  effect. 

Therefore,  the  decree  I  shall  make  is  this : 
declare  that  according  to  the  true  construc- 
tion of  the  testator's  will  and  in  the  events 
which  have  happened,  the  part  or  share  of 
Hannah  Clark  upon  her  decease  without 
having  had  any  issue  became  divisible  in 
equal  third  parts,  and  that  C.  C.  Ruther- 
ford, the  only  child  of  M  vgaret  Clark,  after- 
wards Margaret  Rutherford,  deceased,  is 
entitled  to  one  of  such  third  parts;  and  that 
E.  Wakefield,  formerly  E.  Clark,  is  entitled 
to  one  other  such  tMrd  part  for  her  life, 
with  remainder  to  her  children  in  the  same 
manner  and  subject  to  the  same  power  of 
appointment  as  is  directed  and  contained 
in  the  will  of  the  said  testator  in  respect  of 
the  original  one-sixth  share  of  the  said  R 
Wakefield,  then  Clark,  and  that  the  remain- 
ing one-third  part  is  divisible  in  equal  shares 


between  the  two  children,  Martha  Russell, 
formerly  Martha  Clark,  in  the  nuumer  in 
the  said  testator^s  will  mentioned,  because 
there  is  one  of  them  that  is  an  udant,  and 
that  share  may  have  to  go  over. 

Of  course  the  costs  of  all  parties  will 
come  out  of  the  estate,  and  there  will  be  but 
one  order  upon  the  two  petitions. 


Stuart,  V.C. 
Dec.  11, 12,13,15; 

Feb.  11.  y       PRICE  V.  LEY. 

Lords  Justioss. 
March  16, 17. 

Vendor  and  Purchaser  —  Mistake  in 
Written  Agreement-^Parol  Evidence, 

Where  a  written  agreemejU  between  a 
vendor  and  a  purchaser  did  not  express  the 
intention  of  either  of  the  parties  thereto^  the 
Court,  upon  a  bill  by  the  purchaser  against 
the  vendor  to  set  aside  the  agreement,  ad- 
mitted parol  evidence  to  shew  that  there  was 
a  mistake  in  the  agreement  as  to  the  subject- 
matter  of  the  purdiasCy  and  accordingly  set 
the  agreement  aside. 

The  bill  contained  allegations  to  the  fol- 
lowing ^ect : 

In  the  summer  of  1861  the  plaintiff  was 
desirous  of  purchasing  a  dwelling-house, 
called  the  HiU,  situate  at  Teignmouth,  in 
Devonshire,  of  which  the  defendant,  James 
Peard  Ley,  was  lessee  under  an  agreement 
dated  the  Idth  of  April  1860,  and  made 
between  William  Pearce  Blake  of  the  one 
part,  and  the  defendant  of  the  other  part, 
whereby  Blake  agreed  to  let,  and  Ley  agreed 
to  take  all  that  messuage  or  dwelling-house 
called  the  Hill,  with  the  appurtenances,  for 
the  term  of  seven  years  from  the  9th  of 
May  1860,  at  the  rent  of  100/:,  with  an 
option  on  the  part  of  Ley  to  purchase  from 
Blake,  or  his  heirs,  for  the  sum  of  2,000^ 
the  freehold  and  inheritance  in  fee-simple 
expectant  on  the  determination  of  that 
term. 

On  the  30th  of  July  1861  the  derk  of 
Mr.  Cotton,  an  auctioneer,  and  the  agent 
of  Ley  gave  to  the  agent  of  the  plaintiff  a 
proof  copy  of  an  advertisement  which  had 
been  prepared  and  printed  for  insertion  in, 
and  whidi  was  a  few  days  afterwards  pub- 
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lished  in,  a  local  newspaper.  In  that  adveiv 
tiaement  the  above  house  was  described  as 
freehold. 

By  an  agreement,  dated  the  6th  of  August 
1861,  and  made  between  the  defendant  of 
the  one  part  and  the  plaintiff  of  the  other 
part,  the  defendant  agreed  to  sell  and  the 
plaintiff  agreed  to  purchase  for  the  sum  of 
2,500/.  the  benefit  of  the  agreement  of  the 
13th  of  April  1860. 

Shortly  after  the  agreement  of  the  6th  of 
August  1861  had  been  signed  the  plaintiff 
sent  it  to  his  solicitors,  and  they  upon 
reading  it  ascertained  that  it  did  not  in 
terms  express  the  intention  of  the  parties 
as  explained  to  them  by  the  plaintiff,  but 
that  it  appeared  to  them  to  be  an  agree- 
ment for  ^e  purchase  merely  of  the  defen- 
dant's interest  under  the  agreement  of  the 
13th  of  April  1860  at  the  price  of  2,500/., 
to  be  paid  to  the  defendant;  and  they 
accordingly  wrote  to  that  effect  to  the 
plaintiff  and  to  the  defendant's  solicitors. 
The  latter  replied,  that  they  had  not  seen 
the  agreement. 

On  the  24th  of  August  1861  the  defen- 
dant's solicitors  furnished  the  plaintiff's 
solicitors  with  an  abstract  of  title,  and  upon 
investigating  it  it  was  found  that  a  freehold 
title  could  be  made  as  to  three-fourths  only 
of  the  property,  and  that  as  to  the  remaining 
on&-fourth  a  leasehold  title  for  the  residue 
of  a  term  of  1,000  years  only  could  be  made. 
The  defendant  being  unable  to  remedy  the 
defect  in  the  title,  the  plaintiff,  on  the  6th 
of  December  1861,  gave  notice  to  the  defen- 
dant that  the  contract  of  the  6th  of  August 
1861  was  rescinded 

On  the  4th  of  Januaiy  1862  the  defen- 
dant commenced  an  action  against  the 
plaintiff  in  respect  of  the  agreement  of  the 
eth  of  August  1861  for  the  sum  of  600/., 
and  lie  furnished  particulars  amounting  to 
556/.  9f.  6(1,  of  which  the  sum  of  500/. 
was  for  the  '*  purchase-money  for  the  sale 
of  the  benefit  of  the  agreement  relating  to 
the  Hill,  Teignmouth."  The  remainder  of 
the  sum  of  556L  9s,  6d.  was  made  up  of 
25/.  for  a  quarter's  rent,  and  a  sum  of  15/.  6s, 
by  Ley  paid  to  a  gardener  on  Price's 
account,  and  16/.  3s,  6d,  for  plants  sold  by 
Ley  to  Price.  The  following  memorandum 
was  added  to  the  particulars :  *'  Ajid  the 
plaintiff  will  seek  also  to  recover  these  sums 
under  the  money  counts.     And  take  notice 


that  the  purchase-money  sought  to  be  reco- 
vered under  the  first  count  is  the  sum  of 
500/.  only,  the  sum  of  2,500/.  having  been 
inserted  in  the  agreement  by  mistake,  in- 
stead of  the  said  sum  of  500/." 

The  plaintiff  appeared  in  the  action 
and  pleaded  pleas  as  for  a  legal  defence, 
and  also  an  equitable  plea.  The  defendant 
demurred  to  some  of  the  pleas  and  replied 
to  others  of  them;  and  on  the  10th  of  June 
1862  judgment  was  given  in  his  favour 
upon  the  points  oflaw  at  issue.  The  plaintiff 
then  withdrew  his  equitable  plea. 

The  plaintiff  alleged  that  he  entered  into 
the  agreementof  the  6th  of  August  1861  only 
in  order  to  obtain  the  fee  of  the  before- 
mentioned  lease  for  2,500/.,  and  it  was  never 
intended,  either  by  him  or  by  the  defendant, 
that  the  plaintiff  should  pay  2,500/1,  or  any 
other  sum,  for  the  defendant's  equitable 
right  to  have  a  lease  from  Blake,  ortiiat  the 
plaintiff  should  pay,  either  to  the  defendant 
or  Blake,  any  money  at  all  until  a  good  title 
had  been  shewn  and  a  valid  conveyance 
made  to  him  of  the  fee  simple  of  the  pre- 
mises. 

The  bill  prayed,  first,  that  the  agreement 
of  the  6th  of  August  1861  might  be  de- 
clared null  and  void,  and  no  longer  binding 
on  the  plaintiff  or  Uie  defendant,  and  that 
it  might  be  delivered  up  to  be  cancelled. 

Secondly,  if  the  Court  should  be  of 
opinion  that  the  agreement  of  the  6th  of 
August  1861  was  not  null  and  void,  or 
ought  not  to  be  cancelled,  then  that  it  might 
be  reformed  in  accordance  with  the  true 
intent  and  meaning  of  the  parties,  and  that 
it  might  thereby  be  made  an  agreement  by 
the  defendant  to  sell,  and  by  the  plaintiff 
to  buy,  the  fee  simple  in  possession  of  the 
said  house  and  premises,  at  the  price  of 
2,500/.,  on  a  good  title  thereto  and  convey- 
ance thereof  being  made,  and  that  specific 
performance  might  be  decreed  of  the 
agreement ;  and,  thirdly,  for  an  injunction 
to  restrain  the  action  at  law. 

The  plaintiff  had  given  the  defendant 
judgment  in  the  action  at  law,  to  be  dealt 
with  as  the  Court  should  direct. 

It  was  the  common  case  of  the  plaintiff 
and  of  the  defendant  that  the  contract  made 
was  not  the  contract  intended.  The  plain- 
tiff contended  that  the  intention  was,  that 
he  should  pay  500/.  to  the  defendant  in  the 
event  only  of  Blake  making  a  title  to  the 
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fee ;  and  that  in  that  event  2,000^.  of  the 
Bum  of  2,500/.  was  to  go  to  Blake,  and  that 
if  Blake  could  not  make  a  title  to  the  fee, 
the  plaintiff  was  not  to  pay  anything  to 
the  defendant. 

The  defendant,  on  the  other  hand,  con- 
tended that  the  only  error  in  the  agree- 
ment was  as  to  the  amount  of  the  purchase- 
money,  and  that  it  was  intended  that  the 
plaintiff  should,  in  any  event,  purchase  his 
interest  in  the  term  of  seven  years,  and  pay 
him  500L  for  such  interest,  and  run  the 
risk  of  obtaining  a  title  to  the  fee  from 
Blake,  to  whom  the  plaintiff  was  to  pay 
2,000/.  for  the  same  when  obtained. 

The  material  parts  of  the  evidence  are 
adverted  to  by  tie  Vice  Chancellor  in  his 
judgment 

Mr.  Malins  and  Mr.  T.  O.  Wright,  for 
the  plaintiff. — ^A  man  who  has  contracted 
to  purchase  a  freehold  cannot  be  compelled 
to  take  either  a  leasehold  estate — Fordyce 
y.  Ford  (1),  Dreuft  v.  Corp  (2)— or  a  copy- 
hold estate  in  place  of  the  freehold  — 
Ayle8  V.  Cox  (3).  Nor,  where  he  has  con- 
tracted for  the  entirety  of  an  estate,  can  he 
be  compelled  to  take  undivided  parts  of  it 
— Dalhy  v.  Pullen  (4),  Jjord  St.  Leonards* 
Vendor  and  Purchaser,  14th  edit.,  316,  pL 
10.  A  party  who  makes  a  misrepresenta- 
tion in  order  to  induce  others  to  act  on  it 
will  be  bound  by  it,  although  he  make  it  in 
ignorance  or  mistake,  if  he  might  have 
£iown  the  truth — West  v.  Jones  (5). 

Mr.  Bacon  and  Mr.  Southgate,  for  the 
defendant,  contended  that  in  the  -absence 
of  any  allegation  of  fraud,  the  Court  would 
not  admit  parol  evidence  on  the  part  of 
a  plaintiff,  either  to  rescind  or  to  rectify  a 
written  contract 

They  referred  to — 

Marquis  of  Toumshend  v.  Stangroom, 

6  Ves.  328. 
Woollam  V.  Heam,  7  Ibid.  211. 
The  Attorney  General  v.  Sitwell,  1  You. 

k  C.  559,  583 ;  s.  c.  5  Law  J.  Rep. 

(n.8.)  Ex.  Eq.  86. 
Davies  v.  FiUon,  2  Dru.  k  W.  225, 232. 


8! 


1)  4  Bro.  C.C.  494. 
(2)  9  Ves.  868. 
(8)  16  Beav.  28. 
(4)  8  Sim.  29:  affirmed  1  Kqm.  &  M.  296. 
(6)  1  Sim.  N.S.  206;  s.  c.  20  Law  J.  Rep.  (N.8.) 
Chano.  862. 


The  London  and  Birmingham  Railway 
Company  v.  Winter,  Cr.  k  Ph.  57. 

Martin  v.  Pycroft,  2  De  Gex,  M.  k 
G.  785 ;  s.  c.  22  Law  J.  Rep.  (n.s.) 
Chanc.  94. 

BartlettY.  >Sa/fiion,6DeGex,M.AG.33. 

Stuart,  V.C.  (Feb.  11.)— In  this  case 
the  bill  prays  that  the  agreement  in  writing 
of  the  6th  of  August  1861  may  be  declared 
null  and  void. 

The  alternative  in  the  prayer,  which  seeks 
to  have  the  written  agreement  reformed, 
seems  wholly  imsustainable. 

At  the  date  of  the  agreement,  it  appears 
that  the  defendant  had  no  other  title  to  the 
house  and  grounds,  which  were  the  subject 
of  it,  than  an  agreement  with  a  Mr.  Blake 
for  a  lease,  which  was  to  contain  a  covenant 
by  Blake  to  sell  to  the  defendant,  if  he 
should  desire  it,  the  fee  simple  and  in- 
heritance for  the  sum  of  2,000/.  Accord- 
ing to  the  written  agreement  between  the 
plaintiff  and  the  defendant,  it  is  very  clearly 
expressed  that  the  plaintiff  agrees  to  pay  to  the 
defendant  the  sum  of  2,500/.  for  the  mere 
benefit  of  the  defendant's  agreement  with 
Blake.  But  the  defendant  does  not  now 
insist  on  a  right  to  receive  the  whole 
2,500/.,  which,  according  to  the  clear  lan- 
guage of  the  agreement,  ought  to  be  pwd 
to  lum.  He  only  demands  500/.  as  due  to 
him  under  the  agreement.  On  the  other 
hand,  the  plaintiff  says  that  what  he  agreed 
to  purchase  from  the  defendant,  and  what 
the  defendant  agreed  to  sell,  was  the  fee 
simple  and  inheritance  for  the  price  of 
2,500/.  This,  therefore,  is  a  case  in  which 
both  parties  seek  to  depart  from  the  exact 
terms  of  the  written  agreement 

For  the  defendant,  it  has  been  argued 
that  parol  evidence  is  not  admissible  in  a 
suit  to  rescind  a  written  agreement  in  any 
case  except  where  relief  is  sought  on  the 
ground  of  fraud.  But  it  is  clearly  estab- 
lished that  where  relief  is  sought  on  the 
ground  of  mistake  or  surprise,  parol  evi- 
dence is  admissible  to  shew  that  the  written 
agreement  is  contrary  to  the  real  terms  of 
the  contract,  and  therefore  that  the  written 
agreement  ought  to  be  rescinded.  In  the 
case  of  Calverley  v.  Williams  (6),  Lord 
Thurlow  held  that  if  it  were  proved  that 

(6)  1  VeB.jun.211. 
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one  party  thought  he  had  purchased  bond 
JIde  what  the  other  thought  he  had  not 
Bold,  it  was  a  ground  to  set  aside  the  con- 
tract, and  Sir  Thomas  Plumer  in  the  case 
of  Clowes  ▼.  Higg%'Mon{^)y  speaking  of  Lord 
ThurloVs  opinion  on  this  point,  states  also 
as  the  view  of  Sir  W.  Grant  that  the  con- 
sequence of  such  a  mistake  would  be  that 
in  reality  there  was  no  agreement,  but  that 
the  parties  misunderstanding  each  other, 
the  one  proposing  to  buy  one  thing  the 
otiier  proposing  to  sell  another,  a  contract 
so  founded  in  mistake  cannot  consistently 
with  justice  be  executed 

In  the  present  case,  the  mistake  is  proved 
as  clearly  by  the  evidence  of  the  defendant 
as  by  that  of  the  plaintiff.  There  is  set 
forth  in  the  defendant's  affidavit  the  con- 
tents of  his  own  letter  to  the  plaintiff,  of 
the  27th  of  August  1861,  in  which  he  says, 
**  Some  time  since,  my  brother  wrote  to  me 
for  the  agreemelit,  as  he  said  there  was  a 
mistake  in  the  one  which  your  solicitors 
shewed,  which  I  certainly  did  not  remark 
until  I  heard  from  my  brother,  when  I  saw 
yon  had  agreed  to  pay  me  2,500/.  for  my 
interest  immediately  on  the  signing  the 
agreement  instead  of  500/.,  so  I  sent  it  up 
to  be  altered.  ** 

It  therefore  appears  that  the  defendant 
himself  admitted  that  there  is  a  mistake  in 
the  written  agreement. 

On  the  part  of  the  plaintiff,  the  evidence 
proves  that  the  written  agreement  contains 
a  mistake  as  to  the  subject-matter  of  the 
contract.  By  a  letter  of  the  3rd  of  August 
from  the  plaintiff  to  Cotton,  the  auctioneer, 
the  plaintiff  distinctly  offered  to  buy  the 
freehold  and  inheritance  from  the  defendant 
for  2,500/.  The  meeting  of  the  6th  of 
August  at  which  the  written  contract  was 
signed  took  place  on  the  acceptance  of  this 
offer. 

There  is  no  evidence  on  either  side  of 
any  treaty  or  offer  by  the  defendant  to 
sell  to  the  plaintiff  for  500/1  merely  the 
benefit  of  his  agreement  with  Blake. 
Throughout  the  whole  negotiation  the 
treaty  was  for  the  purchase  and  sale  of  the 
freehold  and  fee  simple.  The  advertise- 
ment by  the  defendant's  agent  for  the  sale 
of  the  property  described  it  as  freehold. 

This,  therefore,  is  a  case  in  which  the 

7)  1  Yes.  &  B.  524. 


mistake  in  the  written  contract  is  proved 
by  irrefragable  evidence.  By  this  mistake 
the  contract  is  vitiated  and  ought  to  be  set 
asida 

All  the  arguments  for  the  defendant, 
founded  on  cases  where  the  bill  prayed  for 
specific  performance,  are  wholly  inapplica- 
ble to  the  question  in  this  cause. 

In  the  case  of  Martin  v.  Pycroft  there 
was  a  complete  agreement  in  writing  for 
granting  a  lease  for  a  term  certain,  at  a 
certain  rent,  and  with  certain  covenants. 
The  decision  of  the  Court  of  appeal  pro- 
ceeded on  the  ground  that  an  agreement  by 
parol  to  pay  200/.  as  a  premium  for  such 
a  lease  was  no  ground  for  refusing  specific 
performance  of  the  written  agreement  for 
the  lease,  where  the  plaintiff  submitted  by 
his  bill  to  pay  the  200/. 

That  case  introduced  no  new  principle 
as  to  the  admissibility  of  parol  evidence ; 
and  it  has  no  application  to  the  jurisdic- 
tion of  this  Court  to  set  aside  an  agree- 
ment on  the  ground  of  mistake  or  fi^ud, 
or  surprise.  To  sanction  a  right  to  set 
aside  an  agreement  on  any  of  these  grounds, 
parol  evidence  is  in  most  cases  essential 
But  where  specific  performance  is  asked, 
the  Court  has  a  discretion,  which  is  not 
permitted  where  it  is  called  upon  to  set 
aside  an  instrument  on  the  ground  of  mis- 
take, fraud  or  surprise. 

As  the  plaintiff  has  in  this  case  proved 
by  unquestionable  evidence  that  there  is  a 
mistake  in  essential  parts  of  the  written 
agreement,  he  is  entitled  to  a  decree  to 
have  it  set  aside. 

It  is  necessary  that  the  decree  should 
also  deal  with  the  judgment  which,  under 
the  authority  of  this  Court,  was  given  by 
the  plaintiff  in  the  action  at  law.  It  Is 
needless  to  inquire  whether  the  plaintiff 
could  or  could  not  have  sustained  hiis  equit- 
able plea  in  the  action  at  law.  As  the 
jurisdiction  upon  the  equitable  question 
was  properly  transferred  to  this  Court;  and 
the  agreement  is  here  set  aside,  the  proper 
course  seems  to  be  to  direct  that  satisfac- 
tion be  entered  on  the  judgment,  and  that 
the  defendant  pay  to  the  plaintiff  his  costs 
of  this  suit  and  of  the  action,  so  far  as  the 
costs  at  law  have  not  been  already  disposed 
of  by  the  Court  of  law.  The  first  part  of 
the  decree  must  declare  that  the  memoran- 
dum of  agreement  of  the  6th  of  August 
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1861  is  not  valid  and  binding  and  ought 
to  be  set  aside,  and  decree  accordingly. 

From  this  decree  the  defendant  ap- 
pealed. The  appeal  was  heard,  by  the  Lords 
Justices,  on  the  16th  and  17th  of  March,  on 
which  latter  day  their  Lordships  affirmed 
the  decree,  giving  the  plaintiff  the  costs  in 
the  Court  below,  but  declining  to  give  him 
the  costs  of  the  action  at  law,  except  so  far 
as  any  rule  or  order  at  law  prior  to  the 
judgment  carried  costs;  but  he  was  allowed 
to  take  the  deposit  as  costs  of  the  appeal 

Mr,  Matins  and  Mr.  T.  C.  Wright 
appeared  for  the  plaintiff,  and 

Mr,  Bacon  and  Mr,  Lake,  for  the  defen- 
dant 


KiNDERSLET,  V.C.  )        BLACHFORD  V, 

Feb.  26,  J         wooLLBY. 

Separate  Use — Power  of  AppointmerU  hy 
Witt— Creditors, 

Stock  was  settled  to  the  separate  use  of 
a  married  tooman  for  life  and  after  her 
decease  as  she  should  appoint  hy  vdlly  and 
in  default  of  appointment  for  her  next-of- 
kin.  The  married  woman  died  in  her  htts- 
hands  lifetime^  having  exercised  her  power , 
and  a  suit  heing  instituted  in  chambers  to 
administer  her  estate,  her  separate  creditors 
took  out  a  summons  and  sought  to  prove 
under  the  decree : — Held,  that  the  married 
tpoman  did  not  hy  exercising  Iter  power  of 
appointment  constitute  the  property  appointed 
separate  estate, 

Vaughan  v,  Yanderstegen  (1)  adhered  to. 

This  case  came  on  upon  an  adjourned 
summons  taken  out  by  persons  claiming  as 
creditors  of  Margaret  Blachford,  a  married 
woman,  and  coming  in  under  the  decree 
made  in  the  suit  which  was  instituted  to 
administer  her  estate.  Upon  the  marriage 
of  Margaret  Blachford  a  sum  of  stock  was 
vested  in  trustees  in  trust  for  her  separate 
use  for  life,  and  after  her  decease  to  such 
persons  as  she  should  by  will  appoint  in 
the  usual  form,  and  in  default  of  appoint- 
ment in  trust  for  her  next-of-kin.  Mar- 
garet Blachford  made  a  will  in  execution 
of  the  power,  whereby  she  appointed  the 

(1)  2  Drew.  166,  368 ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
CbMio.  793. 


stock  in  question  to  the  plaintiff  and  the 
defendant  upon  certain  trusts,  one  of  these 
trusts  being  in  favour  of  the  plaintifl^  who 
filed  the  present  bill  to  administer  her 
estate.  Margaret  Blachford  died  in  her 
husband's  lifetime,  and  a  decree  being  made 
and  a  summons  taken  out  by  her  creditors, 
the  question  raised  was,  whether  the  stock 
appointed  by  Margaret  Blachford's  will  was 
constituted  separate  estate,  so  as  to  be  assets 
for  her  debts. 

Mr,  Jones  BcUeman  appeared  in  support 

of  the  summons,  and  contended  that  Mrs. 

Blachford,  by  the  terms  of  her  settlement, 

was  constituted  a  feme  sole  of  this  stock, 

the  principle  being  that  whether  it  was 

separate  property  or  whether  it  was  not, 

where  a  married  woman   had  power  to 

alienate,  independently  of  her  husband,  she 

had  power,  to  some  extent,  to  contract 

debts  during  her  coverture.  Upon  equitable 

principles,  a  feme  sole  stood  on  the  same 

footing  as  any  other  adult  with  respect  to 

the  general  power  of  contracting  debts,  and 

the  authorities  drew  no  distinction. 

Authorities  cited : 

Vaiighan  v.    Vanderstegen,    2   Drew. 

165,  363;  8.c.  23  Law  J.  Eep.  (n.s.) 

Chanc.  793. 

Nail  V.  Punter,  5  SiuL  555. 

Johnson  v.  Gallagher,  30  Law  J.  Rep. 

(N.S.)  Chanc.  298. 
Hughes  v.  WeUs,  9  Hare,  749. 
Heatley  v.  Thomas,  15  Ves.  596. 
Jenney  v.  Andrews,  6  Madd.  264. 
On  the  question  of  costs : 
Hohday  v.  Peters,  28  Beav.  354 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Chanc  780. 
Mr,   Baily  and  Mr,  Hanson,  for  the 
plaintiffs. 

Mr,  Piggott,  for  the  trustees. 
Mr,  W,  W,  Cooper,  for  H.  W.  Clarke, 
a  mortgagee  by  bond,  and  a  legatee  under 
Mrs.  Blachford's  will,  asked  for  his  costs. 

KiNDERSLEY,  V.C. — ^Although  at  law  a 
married  woman  can  have  no  separate  estate, 
she  may  in  equity,  and  may  be  placed  in 
such  a  situation  with  regard  to  property 
that  so  far  as  relates  to  that  and  no  further 
she  is  to  be  regarded  in  all  respects  as 
a  feme  sole,  with  the  exception  that  her 
person  cannot  be  touched,  quoad  property 
settled  to  her  separate  use ;  but  I  am  quite 
aware  that  only  in  very  modem  times  have 
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the  Courts  arriyed  at  that  point  Till  very 
lately,  at  all  events,  it  was  considered  that 
in  order  to  make  the  engagements  of  a 
married  woman  affect  her  separate  estate, 
there  must  be  something  in  writing.  It 
was  formerly  considered  that  there  must 
be  some  specialty,  as  that  the  writing  must 
be  under  seal,  and  Sir  John  Leach  thought 
that  every  time  a  married  woman  con- 
tracted a  debt,  that  was  exercising  her 
power;  but  the  effect  of  that  woidd  be  that 
so  far  so  from  her  debts  being  paid  jxiri 
poMUy  they  would  be  paid  in  priority,  which 
would  be  absurd.  The  principle  is,  that 
gmad  that  particular  property  she  is  a  feme 
9oUy  and  can  be  bound  by  any  bond,  cove- 
nant or  agreement,  or  by  a  general  engage- 
ment contracting  a  debt  or  mortgage,  and 
that  property  settled  to  the  separate  use 
is  liable  for  such  debt  Then  comes  this 
question,  which  I  have  before  decided, 
and  which,  I  think,  ought  to  be  adhered 
to.  Particular  property  as  to  corpus  may 
be  given  in  trust  for  a  married  woman,  so 
that  she  may  deal  with  the  corpus,  assum- 
ing the  absence  of  a  restriction  on  antici- 
pation; but  it  is  not  so  with  respect  to 
real  estate  in  fee  simple,  which  cannot  be 
settled  to  her  separate  use;  all  that  can 
be  settled  to  her  separate  use  being  a  life 
estate,  and  if  it  is  attempted  by  a  will  to 
leave  real  estate  in  trust  for  the  separate 
use  of  a  married  woman,  that  legacy  or 
gift  will  be  for  life  only,  and  she  cannot 
deal  with  the  corpus  so  as  to  give  it  away 
in  her  lifetime,  under  the  statute.  She 
cannot  do  that  It  would  go  to  her  heir- 
at-law;  under  the  statute,  of  course,  by 
deed  duly  acknowledged,  she  may,  but  not 
her  separate  estate.  If  a  married  woman 
has  a  life  interest  for  her  separate  use 
in  realty  or  personalty,  and  in  addition  to 
that  is  armed  with  a  power  of  appointment 
by  deed  or  will,  or  by  will  only,  that  power 
is  not  separate  estate,  and  does  not  stand 
on  the  same  footing;  but  a  Court  of  law 
recognizes  the  power:  that  is  a  legal,  not 
an  equitable  doctrine,  the  separate  use 
alone  being  the  creation  of  a  Court  of 
equity.  Thus  there  is  a  particular  right, 
and  not  an  estate  recognized  by  a  Court  of 
law,  and  in  eqtdty  the  right  to  appoint  by 
deed  or  wiU;  and  she  may  do  so  according 
to  the  terms  of  the  power.  Suppose  there 
is  a  life  interest  for  her  separate  use,  and 


after  her  death  a  power  of  appointment, 
trusts  for  children  being  interposed,  and 
the  power  given  in  default  of  children,  a 
power  by  will  as  to  personal  estate.  If  she 
exercises  that  power,  the  whole  question 
upon  which  the  right  of  creditors  turns  is 
this:  if  she  exercises  the  power,  does  she 
exercise  it  so  as  to  make  it  her  separate 
estate?  If  so,  the  creditors  could  come 
upon  it;  if  not,  they  could  not  The  ques- 
tion is,  when  she  exercises  a  power  of 
appointment  by  will,  supposing  she  thereby 
makes  the  property  her  separate  estate, 
does  she  do  it  so  that  the  doctrine  can  be 
applied  as  in  the  case  of  a  male,  that  if  he 
had  a  general  power  of  appointment,  and 
if  he  exercised  it,  he  made  that  property 
his  assets,  so  far  as  to  make  it  liable  to  pay 
his  debts.  If  a  married  woman  exercises 
a  power,  does  she  make  the  appointed  pro- 
perty her  separate  estate,  so  that  her  debts 
bind  the  property  after  her  death? 

I  am  quite  at  a  loss  to  understand  how, 
consistent  with  any  principle,  such  a  con- 
clusion can  be  arrived  at  I  took  that 
view,  after  a  careful  consideration,  in  the 
case  of  Vaughan  v.  Vanderstegeny  which 
appears  to  me  to  be  precisely  the  same  as 
this  case;  and  I  should  be  very  glad  if  this 
important  general  question  were  carried  to 
the  House  of  Lords,  in  order  that  there 
might  be  a  final  decision  on  the  point;  but 
in  the  mean  time,  not  finding  that  the  case 
of  Vaughan  v.  Vanderstegen  has  been  over- 
ruled, I  consider  I  am  bound  to  adhere  to 
it,  especially  as  it  appears  to  me  to  be  the 
nearest  approach  to  the  principle  applicable 
to  such  a  case.  Mr.  Clarke  must  have  his 
costs  of  this  application. 


7.C.   ) 
,30.   ] 


TINSLEY  V.  LACY. 


Wood,  V.C. 
June 29 

Copyright — Infringement — Dramatizing 
a  NoveL 

Certain  novels,  the  copyright  in  which  be- 
longed to  Ty  were  dramatized  and  the  dram<iSy 
containing  some  of  the  most  important  scenes 
and  incidents  of  the  novels,  copied  verbatim, 
were  printed  and  published  by  L.  On  an 
application,  by  T,  for  an  injunction  to 
restrain  the  sale  of  the  dramas, — Held,  that 
printing  and  selling  the  dramas  was  an 
infringement  of  T,*s  copyright. 
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If  a  plaintiff  shetoe  that  his  copyright 
has  been  infringed^  the  Court  will  grant  an 
injunction  tmthout  proof  of  actual  damage. 

Wbittingham  v,  Wooler  (1)  ejcplained. 

In  this  case  the  plaintiff,  Edward  Tins- 
ley,  moved  for  an  injunction  to  restrain  the 
defendant,  Thomas  Hailes  Lacy,  from  print- 
ing, publishing,  or  selling  any  copies  of 
certain  dramas  under  the  following  circum- 
stances: 

The  plaintiff  was  the  publisher  and  regis- 
tered proprietor  of  the  copyright  of  two 
works  of  fiction,  known  as  *  Lady  Audley's 
Secret'  and  'Aurora  Floyd,'  of  which  Mary 
Elizabeth  Braddon  was  the  authoress.  Both 
of  these  works  had  been  very  successful, 
having  gone  through  many  editions  within 
a  few  months  of  their  first  publication. 

The  defendant,  who  was  a  bookseller,  had 
published  and  was  selling  two  books,  the 
title  of  one  of  which  was  *  Lady  Audle/s 
Secret :  a  drama  in  two  acts,  adapted  from 
Miss  Braddon's  popular  work  of  the  same 
title,  by  William  E.  Suter,  Esq.,'  and  the 
title  of  the  other  was  *  Aurora  Floyd:  a 
drama  in  two  acts,  adapted  from  Miss 
Braddon's  popular  work  of  the  same  title, 
by  W.  E.  Suter,  Esq.'  The  plaintiff  alleged 
that  the  books  so  published  and  sold  by 
the  defendant  contained  respectively  a  large 
number  of  passages  taken  verbatim  or  with 
a  merely  colourable  alteration  from  the  said 
books,  called  *Lady  Audley's  Secret'  and 
*  Aurora  Floyd,*  respectively,  and  that  the 
books  so  published  and  sold  by  the  defen- 
dant were  in  fact  an  extraction  of  the  prin- 
cipal scenes  and  situations  in  the  books 
respectively  so  published  by  the  plaintiff; 
and  the  plaintiff  charged  that  the  publica- 
tion of  these  dramas  by  the  defendant  was 
an  infringement  of  the  plaintiff's  copyright. 

The  main  characters  in  the  plays  were 
the  same  as  those  in  the  novels.  All  the 
most  stirring  scenes  in  the  novels  had  been 
copied  word  for  word  in  the  plays;  what 
was  description  in  the  novels  appearing 
verbatim  as  stage-directions  in  the  plays. 

The  play  of  *  Lady  Audley's  Secret'  con- 
sisted of  thirty-eight  pages,  of  which  about 
eleven  pages  were  extnkcted  verbatim  horn 
the  novel  The  play  of  'Aurora  Floyd' 
consisted  of  thirty-nine  pages,  of  which 

(1)  2  SwMist  428. 


about  fourteen  pages  were  extracted  ver- 
batim frt)m  the  noyeL  Evidence  was  put 
in  shewing  that  the  profits  of  the  sale  of 
the  dramas  did  not  exceed  a  few  shillings. 
Mr,  Bolt  and  Mr,  Martindale,  for  the 
plaintiff,  submitted  that  the  publication  of 
these  plajTS  was  clearly  an  infringement 
of  the  plaintiff^s  copyright  It  was  quite 
possible  that  an  abridgment  of  a  work 
might  be  published  without  infringing  the 
author's  copyright,  as  in  the  case  of  sdeii- 
tific  or  historical  works ;  but  this  doctrine 
was  one  which  the  Court  would  not  be 
disposed  to  extend,  and  was  inappUcable 
to  a  work  of  fiction  the  creation  of  the 
author's  brain — Dodsley  v.  Kinnersley  (1). 
If  it  were  possible  to  make  an  abridgment 
of  a  work  of  fictioii  without  infringing 
the  author's  rights,  these  plays  in  which 
the  most  striking  incidents  in  the  novels 
were  extracted  in  the  very  words  of  the 
author,  could  not  be  treated  as  such  an 
abridgment — 

UAlmxdne  v.  Booseyy  1  You.  &  C  288; 
8.C.  4  Law  J.  Rep.  (N.a)  Ex.Eq.  21. 

Reade  v.  Lacy,  1  Jo.  <k  H.  524;  8.C. 
30  Law  J.  Rep.  (n.s.)  Chanc  655. 

Reade  v.  Conquest,  9  Com.  B.  Rep.  N.S. 
755 ;  11  Com.  R  Rep.  N.S.  479;  s-c 
30  Law  J.  Rep.  (N.a)  C.P.  209. 

Coleman  v.  Wathen,  6  Term  Rep.  245. 

Wilkins  V.  Aikin,  17  Vea  422. 

BeU  V.  Walker,  1  Bro.  C.C.  451. 

Carr  v.  Hood,  1  Camp.  355  n. 
If  the  right  to  dramatize  a  novel  existed 
at  all,  it  depended  solely  on  the  custom  of 
trade,  and  the  custom  was  bad.  It  was  not 
the  quantity  of  the  matter  extracted  Uiat 
was  material,  but  the  value  of  it:  in  the 
present  case,  all  the  vital  parts  of  the  novels, 
the  very  pith  of  the  stories,  had  been  impro- 
priated— 

Bramwell  v.  Halcomh,  3  MyL  <k  Cr. 
737. 

Lewis  V.  Ftdlarton,  2  Beav.  6;  ac.  8 
Law  J.  Rep.  (n.s.)  Chana  291. 

Murray  y,  Bogue,  1  Drew.  353;  s.c  22 
Law  J.  Rep.  (n.s.)  Chana  457. 
Mr.  Giffard  and  Mr,  Kay,  for  the  defen- 
dant, contended  that  the  right  to  dramatic 
any  work  was  clearly  established;  and  the 
question  was  whether  printing  sudi  a  drama 
in  the  form  of  stage-books  only,  to  liable  thfi 

(1)  Amb.  403. 
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acton  to  learn  their  pajHs,  was  an  infringe^ 
ment  oi  the  author's  ri^ts.  It  was  absurd 
to  say,  that  the  sale  of  these  dramas  would 
diminish  the  sale  of  the  novels ;  the  whole 
profits  realised  since  these  plays  wwe  first 
published  did  not  amount  to  20^. :  and  the 
plaintiff  must  prove  substantial  damage 
before  he  could  ask  for  an  injunction — 
WkUtmgham  v.  WooUr  (2).  This  was  an 
entirely  novel  application.  The  works  of  Sir 
W.  Scott,  and  other  eminent  authors,  had 
been  dramatized  and  the  dramas  printed, 
but  no  steps  had  ever  been  taken  to  pre* 
vent  the  sale  of  such  dramas. 

Mr.  RoU^  in  reply  as  to  whether  the  bill 
could  be  sustained,  no  damage  to  the  plain^ 
tiff  having  been  proved,  contended  that  as 
the  {JaintifTs  right  to  prevent  the  multipli* 
cation  of  copies  dqiended  on  the  statute, 
the  Court  could  not  inquire  into  the  amount 
of  damage.  The  case  of  WkiUiTigham  v. 
Woolery  cited  for  the  defendant,  was  not 
in  point,  as  it  was  decided  on  the  special 
dicnmstancea 

Wood,  Y.C  (June  30.) — This  case  is 
in  some  re^)ectB  new,  but  the  principles 
on  which  it  must  be  decided  are  very  well 
estaUished.  The  intent  of  the  Copyright 
Acty  no  doubt,  is  to  secure  to  authors  the 
full  and  complete  benefit  of  their  labours. 
They  are  to  have  the  sole  right  of  multiply- 
ing copies  of  their  works.  The  legislature 
has  not  thought  it  right  to  prevent  any 
work  being  dramatized,  and  has  not  made 
any  enactment  upon  the  subject,  yet  it  has 
been  thou^t  a  grievance  by  many  authors 
that  their  works,  the  benefit  of  which  they 
thon^t  they  had  secured,  might  be  taken, 
and  the  veiy  Unguage  might  be  used  (by 
what  is  called  dnumatizing)  upon  the  stage, 
witiiout  any  possibility  of  the  authors  inter- 
fining  to  prevent  that  use  being  made  of 
what  in  another  shape  was  secured  to  them 
as  their  property.  It  has  been  held,  that  the 
right  and  security  in  the  property  is  only 
that  which  is  defined  by  statute,  and  that, 
therefore,  any  person  might,  if  he  pleased, 
read  to  any  audience,  however  large,  the 
whole  of  any  work  if  it  was  thought  desir- 
able, and  he  would  not  fail  within  the 
provisions  of  the  Copyright  Act,  which 
prohilMts  the  multiplying  of  copies,  and, 

(2)  H  Swanst.  428. 
Kaw  Siiiii^  82.— Chaiic 


therefore,  no  doubt,  it  would  be  competent 
for  any  person  to  take  the  course  which 
some  antiiors  have  taken  with  their  own 
works,  namely,  to  read  or  recite  scenes  from 
them  to  an  audience,  and  no  Court  would 
interfera  In  the  same  way  a  work  might  be 
dramatized,  and  certain  portions  of  the  work 
might  be  read,  and  portions  might  be  inter* 
woven  into  a  drama,  and  again  the  author 
could  not  complain.  I  suppose,  if  tids  lady 
wished  to  protect  herself  in  the  matter,  as 
the  law  now  stands,  all  she  would  have  to 
do  would  be  to  take  a  pair  of  scissors  and 
cut  out  certain  scenes  and  publish  a  httie 
drama  of  h^  own,  because,  if  she  first  pub- 
lished a  work  like  this  in  the  shape  of  a 
drama,  she  would  come  within  the  protec- 
tion of  the  Dramatic  Authors'  Copyright  Act 
It  is  true  that  an  author  might  find  that  the 
whole  of  his  publication,  if  it  happened  to 
be  a  small  one — a  poem  or  the  like,  might 
be  read  or  acted  in  half-ardozen  rooms  in 
London  without  the  possibility  of  his  inters 
ferenoe;  but  it  cannot  be  said,  that  because 
persons  had  read  it,  they  could  dispose  of 
copies  of  the  authoor's  work  at  the  doors. 
If  that  is  done,  the  person  so  distributing 
it  at  the  doors  fitUls  within  the  scope  c^ 
the  Copyright  Act  It  would  be  no  answw 
for  him  to  say,  I  introduced  it  to  a  large 
audience  by  reading  the  poem  :  I  gave  it 
with  considerable  effect  and  decUmation, 
and  many  persons,  as  probably  would  be 
the  case,  were  desirous  of  having  the  words 
put  into  their  hands,  as  an  opera-book  is 
put  into  the  hands  of  persons  who  frequent 
the  Opera :  he  would  not  be  allowed  to  print 
that  which,  under  the  Copyright  Act,  the 
author  acquired  the  sole  and  exclusive  right 
of  printing. 

Now  what  has  been  done  here  is  similar 
to  that,  though  not  in  the  extreme  form  I 
have  put  it.  What  has  been  done  is  this :  an 
attractive  and  interesting  work  of  fiction 
(as  is  proved  by  its  going  through  eight  or 
nine  editions),  has  been  published,  and  Mr. 
Suter  has  thought  it  worth  while  to  extract 
a  large  portion  of  it,  in  the  very  language 
in  which  the  events  are  narrated.  He  does 
not  take  the  work  and  read  it  through  in  the 
manner  I  have  described ;  but,  professing  to 
make  a  work  of  his  own,  he  has  taken  one 
quarter  at  least  of  his  matter  bodily  out  of 
the  plaintiff's  publication.  That,  for  the 
purpose  of  narration,  for  the  purpose  of 
8Z 
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dramatizing,  or  anything  else,  exc^tprint^ 
ing,  he  is  at  liberty  to  do;  but  if  he  chooses 
to  pnt  into  print  that  one  quarter,  which  ui 
bodily  taken  out  of  some  publication  which 
b  protected  by  copyright,  he  cannot  escape 
from  the  consequences  of  so  doing.  He  re> 
prints  in  a  book  which  he  calls  his  own  (I 
have  the  book  alone  to  deal  with,  I  have 
nothing  to  do  with  the  drama), — ^he  reprints 
in  that  book  to  the  extent  of  one  quarter  of 
the  work,  the  most  stirring  passages,  what 
Lord  Cottenham  describes  as  '*the  vital 
parts,"  of  this  novel  in  the  identical  lan« 
guage  in  which  the  original  author  composed 
it  No  doubt  that  is  an  infringement  of  the 
Copyright  Act,  and  he  cannot  protect  him- 
self by  saying  other  people  have  done  so 
before.  Other  authors  may  not  have  thon^ 
it  necessary  to  take  steps  to  prevent  their 
novels  being  reprinted  in  this  form.  But  it 
is  to  be  observed,  that  the  state  of  the  law 
is  altered  very  much  since  Sir  W.  Scott's 
works  were  published.  At  that  time  authors 
themselves  had  no  cc^yright  in  dramatic 
publicatixMis;  and  it  is  not  a  thing  that  I 
should  lose  sight  of  in  this  case,  that  this 
kdy,  havingacquired  by  her  genius  for  novel- 
writing  a  copyright  in  a  work  of  fiction  in 
which  there  are  stirring  events  deecEibed  in 
stirring  language,  has  a  right  to  the  property 
herself  for  all  purposes  whatever;  die  has  a 
right  herself  to  consteuct  a  drama  upon  it; 
and  although,  as  she  has  not  done  so,  I  can- 
not upon  the  present  i^>i^cation  bring  that 
in  Intimately  by  siting  that  the  defendant 
has  interfered  with  any  drama  of  hers,  as  I 
thought  in  the  case  of  Beade  v.  Laey^ 
yet  at  the  same  time  it  is  a  portiim  of  her 
property,  and  it  is  a  justification  for  hw 
coming  here,  and  a  reason  why  she  should 
come  here,  when  she  is  intcurfered  with, 
although  if  I  may  be  allowed  not  ungal- 
lantly  to  say  so^  authors  of  more  eminence, 
such  as  Sir  Walter  Scott,  may  not  have 
thought  it  necessary  to  take  the  same  course. 
In  Campbell  V,  8ooU  (3),  which  is  very  simi- 
lar to  the  present  case,  this  remark  was 
justly  made  by  the  plaintiff's  counsel:  ''K 
the  plaintiff  had  acquiesced  in  the  defen- 
dant's taking  a  portion  of  his  poems,  he 
would  have  lost  his  right  to  call  on  this 
Court  to  interfere  against  other  persons  in- 
fringing his  copyright."  That  is  a  point  of 

(8)  11  Sim.  81;  B.O.  11  Law  J.  Bap.  (n.b.) 

OhAlM.  1S6. 


very  eonsidenible  importanoe;  and  if  this 
lady  had  waited  when  some  psisons  had 
printed  a  quarter  <^  that  which  is  hert 
until  some  oihw  persons  had  taken  a  half 
Or  three  quarters  before  she  oomplained,  tbt 
Court  would  have  said,  You  have  acqoiesoed 
init;  persons  have  taken  a  quartw  or  a  half 
of  your  work  and  published  it  as  theirB, 
and  you  did  not  object  to  that,  therefore 
now  you  cannot  interfere  in  any  way.  That 
shews  the  extreme  importance  of  ai^on 
coming  at  the  eariiest  possible  moment  to 
ask  the  Court  to  prevent  the  viohition  of 
their  property. 

It  is  said  that  this  is  a  play,  and  not 
a  novel,  and  therefore  the  stoiy  bong 
repeated  verhaitim  out  of  the  novd  is  not 
to  be  dealt  with  as  if  it  were  any  othtf  case 
of  copying.  It  is  one  tiung  to  dramatiis 
these  novels  and  aet  them  on  the  stage,  but 
here  even  when  stage-directions  are  given,  it 
is  curious  enough  l£at  they  are  in  il^  words 
of  the  novel ;  that  which  is  narrative  in  the 
novel  becomesstage-directions  in  thednuna, 
and  with  the  stage-directions  the  whole 
passage  becomes  identicaL  Hie  defondiuit 
has  given  aU  the  most  birring  inddsnts 
whichhe  has  pickedout  in  tiieidentioaL  words 
of  the  nov^  Then  I  come  to  thequestioii 
of  quantity.  Questions  of  quaatitf,  as  Lord 
Cottenham  said,  are  always  exceeding 
difficult  to  deal  with.  Hers  the  qoestioa 
is  rather  quality  than  quantity :  more  than 
one-half  of  the  work  is  original ;  I  think 
the  deHmdant  has  not  taken  moie  than  ens 
quarter,  but  they  are  the  choicest  paaaages 
undoubtedly  which  he  has  taken.  In 
Campbell  v.  ScoU  the  case  was  tins :  Mr« 
Moxon,  the  poet's  publisher,  had  published 
all  the  poet's  works,  and  the  poet's  worki 
consisted,  as  published  by  Mr.  Moxon,  of 
nearly  7,000  lines.  Then  what  the  defen- 
dants Scott  and  Qeary  did  was  this,  they 
published  a  woriL  entitled  Book  of  the  FodB^ 
the  Modem  Poets  of  the  Nmeteemih  CetOmy. 
The  defendant  Scc^  (Hke  the  defendant  in 
tins  case)  stated  that  it  had  been  done 
before;  that  it  had  always  been  the  custom 
<^  the  trade  to  publish  works  <^  a  similar 
nature,  Consisting  of  cdlectionsof  pieces  and 
extracts  from  various  auth<Nrs  undo'  various 
well-known  titles;  amongst  o^asn^'Elefftrnt 
Extraete  in  Poetry ^  selected  by  Y icesimus 
Knox,  D.D., — Poems  for  Young  Ladies^ 
selected  by  Dr.  (JoUUmith;  that  since  the 


Digitized  by 


Google 


Toi.^2.] 


mCHAELMAB  186S  to  HICHAELHAS  186S. 


im 


UU  WM  iledlii  bad  inad«  inqsiiy  M  to  the 
cmton  of  IIm  tndt  in  ciaeea  racli  as  tluit 
aonqrfai&ado^  and  liad  boen  aaaurod  by  one 
of  t&e  okleot  and  moat  ezperienoed  membetB 
mi  tlM  tnde  tluit  it  had  atwaya  baen  oobp 
mdered  an  admitted  right  to  pabliah  bond 
fide  seleeticma  from  the  writings  of  liying 
anthora  whose  works  were  copyright,  and 
that  it  had  been  eonstantly  prartiaed  by 
various  publishers  of  tiie  greatest  respect- 
ability. In  that  case  a  very  mndi  less 
fRopMtion  of  the  work  had  been  pirated 
than  in  the  case  before  me.  The  defendant 
wonld  not  in  '  Aurora  Floyd'  hare  selected 
those  paaaages  from  tiM  plaintifrs  worir 
unless  he  ^ou^t  they  were  the  parts 
which  were  most  attractive  and  striking. 

There  can  be  no  doubt,  on  comparing  these 
novels  with  the  dramas,  that  the  stirring 
parts  have  been  extracted  from  the  novels 
and  printed,  and  the  defendant  is  using  the 
pw^ierty  of  this  lady  to  improve  his  own 
property,  that  is  what  the  case  results  in. 
Ab  long  as  he  does  it  for  the  purpose  of 
dimmatixing  tiie  law  does  not  interfere,  but 
tfie  moment  he  chooses  to  put  it  into  print, 
he  brings  himsdf  within  the  law,  and  the 
iadybeoune  entitled  to  protection.  I  cannot 
^mf  that  ^e  cases  reliiiQg  to  abridgment, 
nlthoygh  they  go  quite  £ur  enou^^  have 
any  bearing  on  this  case;  because  in  the 
case  of  abridgment,  the  anth<Hr  tells  you  he 
Is  abridging  another  author,  and  you  are 
jornre  of  ^lat  frust  I  cannot  aoquiesce  in 
aome  of  the  reasons  given  by  the  Judges 
upon  this  subject :  it  is  said  that  he  is  a 
public  benefactor  who  lets  the  piblio  have 
«t  a  cheap  rate  what  the  author  sells  dear.  I 
think  that  is  contrary  to  the  principles  of  the 
OopyrightAct;  but  abetter  reason  given  by 
other  Judges  is  this:  that  he  who  assists  in 
dEffoaing  an  outline  <^  that  knowledge  which 
tiie  author  gives  in  full  is  so  fer  to  be  cour 
autoed  aa  a  sort  of  assistant  to  the  author. 
I  very  much  doubt  the  soundness  of  that 
feasonin^^  in  feet,  ahhou^  it  may  be 
sound  enoo^  in  logic;  but  the  defendant, 
iritihout  attempting  to  assist  this  lady, 
by  abridging  her  work,  publishes  it  in  Ids 
own  way:  he  is  the  author  of  the  plays ; 
he  calls  himself  the  author  <^  'Anitva 
Fk^d'  and  the  author  of  'Lady  Audle/s 
Secret'  I  need  hardly  pause  to  poont  out 
the  enormous  distinction  which  exists  in 
the  case  which  has  been  suggested  of  Shaks- 


psace  writfaig  a  eelectlen  from  the  <  Tales 
of  Btceoiocioi  and  other  authors^  for  ho-«* 
— —  ''  gmv«  to  airy  BoChinflB 
A  kMMil  haWtstUn  and  a  aaw^***-. 

whereas  the  defendant* a  process  seems  only 
to  inform  the  public  of  all  the  best  pieces 
ccmtained  in  this  lady's  work,  iddch  she 
would  rather  communicate  to  tiie  piblio 
ihroa^  the  medium  of  her  own  pubhorfioB; 
and  she  has  an  undoubted  right  so  to  da 

The  only  doubt  I  entertained  in  this  caae 
was  caused  by  the  decision  in  the  ease  of 
WhMmgham  v.  IFoo^,  which  is  a  sin- 
gular case ;  it  reads  aa  if  the  Court  had 
dismissed  the  bill  because  no  damage  was 
proved,  but  it  does  not  a{^ear  to  be  so^ 
when  tiie  whole  ease  is  considered.  The 
Court  was  impressed  with  the  persistenq^ 
of  the  plaintiff  in  going  on  when  he  had 
got  everything  th^  ha  could  reasonably 
want  The  Court  thou^t  that  the  case  waa 
so  trifling  that  he  should  have  been  satis- 
fied without  asking  the  fbrther  interference 
of  the  Court,  and  therefore,  being  some- 
what ctisposed  to  look  unfevourably  on  the 
plaintiff's  caae,  the  Court  came  to  the  con- 
clusion that  it  was  a  frdr  abridgment.  The 
Court  dismissed  the  bill  because  it  was  a 
feir  abridgment ;  but  it  is  impossible  not 
to  see  dat  other  ingredients  probably 
weii^ied  with  the  Court  in  arriving  at  that 
conclusion.  If  this  be  an  infringement  of 
the  Copyright  Act,  it  doea  not  appear  to  me 
that  I  ought  to  aend  it  to  a  jury  to  consider 
whether  any  damage  has  been  ineuned.  I 
am  now  bound  by  the  statute  to  deal 
with  the  question  myseUl  Formeriy  these 
eases  were  sent  to  be  tried  at  law,  because 
ihis  Court  could  not  giant  an  iigunotion 
withcmt  the  assistance  of  a  Court  of  law. 
It  iqypears  to  me  that  an  infringement  haa 
taken  place;  and  that  as  to  damage,  the  view 
taken  by  Bhadwell,  V.C.  in  Campbell  t. 
8oUt  is  correct,  that  ^riien  once  the  Court 
has  found  that  there  is  "  if^uria/*  the  plainr 
tiff  ou^t  to  be  allowed  to  judge  of  the 
**damMim:"  who  can  tell  to  what  extent 
ahe  may  be  prejudiced  by  the  best  portions 
of  her  work  being  printed  and  add  without 
her  consent)  It  would  be  very  difficult  for 
any  jury  to  arrive  at  an  exact  conclusion 
upon  that  subject. 

I  think,  therefore,  the  right  course  will 
be  to  grant  an  injunction  in  the  terms  of 
the  first  and  second  paragraphs  of  the  prayer 
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of  the  IhE  I  do  not  proceed  at  all  upon 
the  ground  of  its  being  nnlawfdl  for  the 
defendant  to  take  incidents — ^what  I  pro- 
ceed upon  is  this :  that  he  has  bodily  ts^en 
the  words.  In  the  case  of  Mawman  v.  Tegg 
(4),  Lord  Eldon,  remarked  that  a  person 
who  copies  part  of  a  work,  however  smaU, 
with  an  "  animus  furandiy''  takes  the  work 
of  another ;  and  the  defendant,  in  concocting 
his  play  in  this  nuuiner,  cannot  pretend  to 
deny  that  he  does  it  with  such  an  intent. 
It  is  well  enough  for  the  defendant  to  say 
that  he  had  no  intention  to  sell,  but  only 
wanted  to  dramatize.  Why  did  he  not  do 
it  as  Shakspeare  did,  and  clothe  the  tale  in 
his  own  langaage,  instead  of  taking  the 
author^s  woids,  and  suggesting  that  they 
were  his  own  f  I  can  only  say  that  in  doing 
80  he  is  using  another  person's  property,  and 
I  shall  grant  an  injunction  to  restrain  him 
from  80  doing. 


LY,  M.R. ) 
i.26;  \ 
b.ll.       J 
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OROSSKILL  V,  BOWER. 
BOWBR  V.  TURNER. 


Bankers — Trustees — Mercantile  Account 
— Mortgage — Compound  Interest, 

In  1847  the  customer  of  a  hank  gave  a 
mortgage  to  the  bankers  to  secure,  vfith  interest 
at  5L  per  cent.,  money  due  and  to  become 
due  to  them  upon  a  running  account,  on 
which  it  had  been  usual  to  make  annual  rests, 
and  charge  compound  interest  on  the  balances. 
In  1865  the  customer  assigned  his  property 
to  trustees  for  the  benefit  of  creditors :  — 
Held,  that  the  bankers  had  no  right  to  make 
rests  after  the  relation  of  banker  and  cus- 
tomer had  ceased,  and  that  the  mortgage 
was  a  security  only  for  the  balance  due 
at  the  date  of  the  assignment,  with  simple 
interest  from  that  time  at  51.  per  cent,  per 
annum. 

By  an  <usignment  for  benefit  of  creditors, 
full  powers  of  borrowing  money  at  interest 
from  bankers  and  others  were  conferred 
upon  the  trustees  of  the  deed.  Two  of  the 
trustees  carried  on  business  as  bankers  in 
partnership  with  other  persons,  and  the  third 
was  a  clerk  in  the  bank.  An  account  was 
opened  by  the  trustees  with  the  bank,  and 

<4)  2  Rui0.  S85. 


advanoes  were  made  upon  this  account,  « 
respect  of  which  the  banking  firm  clamed  to 
make  annual  rests  and  to  charge  interest  on 
the  balances  according  to  their  usual  practice 
as  bankers : — Held,  that  having  regard  to 
the  fiduciary  position  of  the  trustee  partners^ 
only  simple  interest  could  be  cUhwed. 

William  Crosskill,  the  plaintiff  in  the 
first  suit,  previous  to  1847,  carried  on 
at  Beverley,  in  the  county  of  York,  the 
business  of  an  iron-founder  ;  and  from  the 
year  1852  to  the  year  1855  he  carried  on 
separately  the  business  of  a  miller,  at  a 
corn-mill  and  premises  which  belonged  to 
him. 

Robert  Bower  and  James  HaU,  in  1847, 
carried  on  business  as  bank^s,  at  Beverley, 
with  Henry  William  Hutton  and  Edward 
Thomas  Hutton.  The  Messrs.  Hutton  both 
died  shortly  afterwards,  and  subsequently 
other  partners  were  admitted,  and  in  185^ 
the  banking  firm  consisted  of  Robert  Bower, 
James  HaU,  Harold  BariEworth  and  James 
Smith.  James  Smith  retired  from  the 
partnership  at  the  end  of  the  year  1861, 
and  John  Hall  and  Robert  Hartley  Bower 
became  partners  as  from  the  1st  of  Januaiy 
1 862,  and  the  banking  business  was  thence- 
forward continued  by  Robert  Bower,  James 
Hall,  Harold  Baiinfirorth,  John  Hall  and 
Robert  Hartley  Bower. 

In  1847  Mr.  Crosskill  kept  two  acoonnts 
with  the  bank :  one  was  his  own  account 
as  an  iron-foimder,  then  called  "Cross- 
kill's  Account,"  and  another  an  account  of 
the  firm  of  Malams,  Crosskill  &  Ca,  (in 
which  Mr.  CrosskiU  was  a  partner,  who  ear- 
ned on  business  at  Hamburgh).  Both  these 
accounts  were  overdrawn,  and  on  tiie  15tk 
of  December  1847  Mr.  Crosskill  execoied 
a  mortgage  of  certain  gas-works,  the  mil]» 
and  the  iron-foundry  at  Beverley,  to  secure 
to  the  bank  such  sum  or  sums  of  money  as 
then  were  or  thereaft^  should  be  due  from 
W.  CrosskiU  on  his  separate  account,  and 
in  the  next  place  for  such  sum  or  sums  as 
then  were  or  thereafter  should  be  due  from 
Messrs.  Malams,  Crosskill  &  Co.  on  their 
co-partnership  account,  with  interest  for 
the  same  after  the  rate  of  5/L  per  cent  per 
annuHL  This  last  account  was  subsequently 
satisfied.  By  the  death  of  the  Messrs. 
Hutton  and  under  arrangements  made  wh^ 
James  Smith  and  Harold  Barkworth  joined 
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the  banking  finn,  the  only  pAitnen  inter- 
ested in  the  monies  secured  b j  this  mort- 
gage were  Robert  Bower  and  James  HalL 

From  1852  to  1855  Mr.  Grosskill  kept 
two  distinct  accounts  with  the  bank :  the 
oLd  account,  which  was  opened  in  1828,  in 
respect  of  the  foundry  business,  which, 
instead  of  *'CrosskillV  was  called  '<The 
Qeneral  Acoount,"andanew  account,  opened 
in  1852,  which  related  to  the  business  of 
a  miller,  was  called  '^  The  Mill  Account" 
Both  these  accounts  were  overdrawn  on  the 
24th  of  January  1855,  and  upon  each  there 
was  a  huge  balance  due,  which  the  bank 
had  for  somia  time  pressed  him  to  reduce. 
!nme  however  was  asked  for  payment,  on 
the  often-repeated  ground  that  Mr.  Cross- 
kill's  property  principally  ccmsisted  of  stock- 
in-trade,  real  property,  patent  rights,  and 
of  his  share  and  interest  in  a  company  or 
partnership  called  the  Hambuigh  Gas  Com- 
pany, none  of  which  could  be  immediately 
lealued,  except  at  a  great  sacrifice.  The 
balances  however  increased. 

On  the  24th  of  January  1855  Mr.  Cros»- 
kill,  on  request)  attended  the  banking  firm 
at  their  half-yearly  meeting.  Two  deeds 
were  then  placed  before  him,  which  he 
on  the  evnning  of  that  day  executed. 

The  first  of  these  deeds  was  dated  the 
23rd  of  January  1855,  by  which  Mr.  Cross- 
kill  conveyed  certain  freehold  property, 
with  the  appurtenances  and  machineiy,  and 
all  other  his  real  estates  (subject  to  certain 
mortgages),  and  also  a  leasehold  field,  unto 
Robert  Bower,  James  Hall  and  Thomas 
EUery  Turner  absolutdy,  upon  trust  to  sell 
or  mortgage  the  same,  and  after  paying 
the  incumbrances  on  the  premises,  to  pay 
the  snrjdus  to  Mr.  CrosskilL 

The  second  deed  was  dated  the  24th  of 
January  1855 ;  it  was  made  between  Mr. 
Croeakill  of  the  first  part,  R.  Bower, 
J.  Hall  and  T.  K  Turner  of  the  second 
part,  and  the  scheduled  creditors  of  Mr. 
Croeakill  of  the  third  part  It  recited  the 
intention  that  all  Mr.  Crosskill's  real  and 
personal  estate  should  be  conveyed  and 
assigned  to  and  vested  in  the  trustees  on 
the  trusts  afterwards  declared.  It  recited 
the  previous  conveyance,  the  ri^t  of  Mr. 
Croeakill  to  certain  letters  patent  which, 
together  with  all  the  rest  of  Mr.  Crosskill's 
property,  were  assigned  by  this  indenture 
to  the  parties  oi  the  second  part     The 


indenture  ihea  dedared  that  the  trustees, 
the  parties  thereto  of  the  second  part^ 
should  stand  possessed  of  the  property, 
upon  trust  to  pay  the  expenses  and  tl^ 
debts ;  and  aft»r  payment  and  satisfiiction 
of  the  same,  then  upon  trust  that  the  said 
trustees  or  trustee  for  the  time  being 
should  apply  all  the  money  which  should 
be  received  under  or  by  virtue  of  the  trusts 
thereinbefore  declared  in  payment  of  all 
the  debts  and  sums  of  money  owing  by  the 
plaintiff  to  such  of  the  creditors  as  should 
have  executed  the  indoiture,  or  signified 
their  consent  thereto  within  six  cidendar 
months  from  the  day  of  the  date  thereof 
rateably,  and  then  to  pay  the  residue,  if  any, 
to  the  plaintiff.  And  it  was  dechued  that 
the  teustees  mi^t  in  their  or  his  unoouf- 
trolled  discretion  continue  to  cany  on  for 
any  length  of  time,  either  in  their  own  names 
or  in  the  name  <^  the  said  plaintiff,  or  in.the 
name  or  names  of  any  other  person  or  per^ 
sons,  so  &r  as  they  lawfully  might,  as  they 
should  think  best,  all  or  any  of  ^e  busi- 
nesses or  trades  which  he,  the  plaintiff,  had 
theretofore  carried  on,  either  at  Beverley 
or  elsewhere,  and  might  lay  out  any  trust 
monies  in  erecting  on  part  of  the  lands 
thereby  granted  any  buUdings  or  workshops 
for  more  conveniently  carrying  on  any  of 
the  businesses  or  trades  then  exorcised  or 
carried  on  by  him,  and  might  buy  any 
goods  on  credit  or  for  ready  money,  and 
might  give  cheques  and  drafts.  And  it  was 
further  provided,  that  the  trustees  '^  might 
from  time  to  time  pay  all  expenses  incident 
to  carrying  on  such  trades  and  bosinesses 
out  of  the  trust-moides  and  premises,  or 
frt>m  time  to  time  borrow  at  interest,  and 
with  or  without  any  security,  from  any 
bankers  or  Other  persons,  any  sums  of  money 
which  the  said  trustees  or  trustee  mig^ 
think  proper  toir  the  purpose  of  carrying 
on  the  said  businesses,  or  paying  cre- 
ditors in  part  or  in  full,  or  for  any  of  the 
purposes  of  the  trusts  or  powers  therein 
contained,  and  without  the  said  trustees  or 
trustee  being  in  any  manner  liable  or  ac- 
countal^e  for  or  by  reason  of  any  pecuniary 
or  other  loss  or  injiuy  which  might  happen 
to  the  plaintiff  or  any  of  his  creditors 
thoreby.*"  It  was  also  provided  that  it 
shoidd  be  lawfiil  for  the  trustees  to  make 
arrangements  and  to  enter  into  covenants 
and  make  payments  for  the  purpose  of 
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jnanaging  the  biudiiess  and  glTing  taeoritj, 
and  that  all  these  things  ahoiild  effioctually 
bind  the  plaintiff  as  much  as  if  they  were 
giyen  by  him. 

Thomas  Ellery  Tmner  was  the  cadner  of 
the  banking  firm. 

Both  businesses  were  caiiied  on  nnder 
the  trust  deed  nntil  the  year  1860,  when 
the  com-mill  was  burnt  down,  and,  in  con- 
aequence,  the  business  of  a  miller  was  dis^ 
continued ;  but  the  business  of  a  founder 
and  agricuhuial  implement-maker  was  still 
continued.  No  accounts  seem  to  haye  been 
required  by  Crosriull  until  June  I860, 
after  whieh  a  long  conespondenoe  ensued 
between  the  aolidUMrs  of  Orosskill  and  the 
solicitor  of  the  tnistees,  and  various 
aocoumts  were  &om  time  to  time  furnished 
by  the  latter  of  their  dealings  and  tiaa»- 
actions  under  the  trust-deeds.  Ultimately 
it  appeared  by  an  account  rendered  in 
October  1861  that  the  trustees  had  kept 
their  account  with  the  banking  firm,  and 
had  borrowed  money  of  them  for  the  pms 
poses  of  the  trust,  and  that  the  banking 
firm  had  diarged  tiie  trust  estate  with  in- 
terest at  6iL  per  cent  per  annum,  with 
annual  rests.  It  also  aj^eared  that  Bower 
and  Hall  claimed  to  make  rests  and  charge 
compound  interest  on,  the  amount  due 
under  the  mortgage  deed  of  1847.  These 
charges  for  compound  interest  were  eon^ 
tested  by  Orosskill,  and,  after  some  dis- 
cussion, the  first  biU  was  filed  against  the 
trustees  and  o^er  members  of  the  banking 
firm  to  have  the  business  wound  up,  and 
tiie  second  by  Bower  and  Hall  against 
Orosskill  to  f <melose  the  equity  of  riddemp^ 
tion. 

The  Solicitor  General  (Sir  R.  Palmer) 
and  Mr,  J.  H,  HMtnpkreye,  for  William 
Orosskill,  referred  to — 

Boddam  ▼.  EyUp,  1  Bio.  0.0.  339. 

Fergumcm  v.  F^t,  8  O.  <k  F.  139. 

Beiitlty  ▼.  Oramen,- 18  Beav.  75. 

Br<yagkUm  y.  Brcii^on,  5  De  Qex,  M. 

AG.  160, 164;s.c  25LawJ.  Bep. 

(n.s.)  C^iaoc.  250. 

Mr.  Selwyn  and  Mr.  Bwy^  for  Robert 

Bower,  James   Hall  and  Thcmias  Ellery 

Tumeiv  cited — 

Rufford  y.  Biskop,  5  Buss.  346 ;  s.  c.  7 
Law  J.  Bep.  Ohanc.  108. 

Lord  GUmcarty  v.  Latonche,  1  Ball  & 
B.  420. 


Mr.  BaggeHay  and  Mr.  Fry,  for  Harold 
Baricworth,  John  Hall  and  Bobert  Hartley 
Bower. 

The  SoUdtor  Otneraly  in  re^dy. 

Hie  Master  of  thb  Bolls. — ^Ahhou^ 
these  two  causes  were  heard  together,  they 
are  distinct  causes,  and  they  are  not  pro- 
periy  and  originally  cross-canses.  The  only 
questions  which  are  in  dispute  are  the  same 
In  botii  causes,  and  the  observations  which 
I  have  to  make  will  dispose  of  both.  The 
first  cause  calls  on  the  defendants  Bower 
and  Hall  to  account  lor  the  peiformaaoe 
of  the  duty  undertaken  by  fsbjem  under  a 
creditors'  deed  ezaouted  by  tiie  plamtiif, 
Mr.  Orosskill,  in  1855,  and  it  pnys  a  re^ 
demption  of  the  mortgage  grained  by  kirn 
to  the  defendants  on  l£e  15tii  of  December 
1847.  The  second  cause  is  by  tiie  same 
defendants,  as  (daintifis,  to  foreclose  that 
mortgage  so  given  to  tliem  on  the  15th  ot 
December  1847.  There  is  no  dilute  about 
the  validity  of  the  deeds.  It  is  ckar  thst  in 
both  cases  an  account  must  be  takmi,  and 
in  both  oases  a  decree  made.  The  account, 
however,  is  not  precisely  the  same  in  both 
suits.  In  the  second  suit  it  is  simply  sa 
account  of  what  is  due  on  the  mort^^; 
and  the  first  suit,  besides  this  aooount, 
requires  an  account  of  the  dealings  of  the 
defendants  as  trustees  under  the  creditoi^ 
deed  of  1855. 

Twoquestions,  both  relating  to  theamomit 
of  interest  to  be  charged,  arose :  one  is  ooor 
fined  to  the  amount  due  on  the  mor^^age^ 
the  other  relates  to  the  raanageoient  <^  the 
business  conducted  under  the  deed  of  1855. 
The  first  question  is,  whether,  in  calcnlst^ 
ing  the  interest  due  on  the  aoMJunt^  ths 
d^endants  Messrs.  Bower  and  Hall  are 
entitled  to  charge  interest  at  5^  per  cent 
with  annual  rests;  and,  secondly,  whether 
under  the  creditors'  deed  of  the  24th  of 
January  1855  they  are  to  be  allowed  in- 
terest at  5/L  per  cent  with  annual  rests 
on  the  balances  due  to  them. 

[7^  Matter  of  the  BoUe  here  stated  ike 
wuUerial  facte  to  the  eame  effect  fW  euh^Umce 
as  already  given  in  the  body  of  the  repari.^ 

The  first  question  I  have  to  determine  is 
the  propriety  of  allowing  conqKmnd  interest 
on  the  principal  secured  by  the  mortgage.  In 
considering  this  point  it  is  necessaiy  to  see^ 
whether  it  is  concluded  by  tiie  contract  by 


Digitized  by 


Google 


Vol.  82.] 


MICHAELMAS  186S  to  MICHAELHAS  1863. 


M8 


any  parties  tliemB^Yes,  or  the  dealingt  be* 
tweea  tke  parties  tliemiselyes — ^wlietiier  the 
latter  amount  to  an  implied  agreement  ot 
aoqaieeeenoe  on  their  part;  and  fof  this  par- 
pose  it  becomes  necessary,  in  the  first  pUoe, 
to  examine  the  mortgage-deed  of  the  15th 
of  December  1847  in  coi^jnnction  with  the 
coarse  of  dealii^  between  the  parties 
throughout.  This  deed  conveys  certain 
propeity  of  the  plaintiff  to  Bower  and  Hall, 
the  baiJcmrs  of  Beverley,  to  hold  the  same, 
and  then  the  expression  is — **  and  to  hold 
all  snch  part  of  the  said  premises  as 
consisted  of  personal  estate,  or  was  of 
the  nature  thereof^  unto  the  said  Robert 
Bower,  Henxy  WilHam  Hutton,  James 
HaU,  and  Edward  Thomas  Button,  their 
executors,  administrators  and  assigns:  as 
to  the  whole  of  such  hereditaments  and 
premises  and  real  and  personal  estate  by 
way  of  nuwtgage,  and  for  securing  the  pay* 
ment  to  the  said  parties  thereto  of  the 
•econd  part,  and  the  surviyors  and  survivor 
cxf  them,  his  executors,  administrators,  their 
or  his  partner  or  partners,  or  other  the 
penon  or  persons  few  the  time  being  con- 
stitnting  the  firm  of  the  said  banking-boose, 
or  their  or  his  assigns^  of  all  monies  then 
dne  or  thoMeforth  to  become  due  to  themi 
in  the  first  place,  for  such  sum  or  sums 
as  tihen  were  or  thereafter  should  be  so 
dne  from  the  said  William  Crosskill  on  his 
s^Mzate  account;  and,  in  the  next  place, 
for  such  sum  or  sums  as  then  were  or  there* 
alter  should  be  so  due  fr<»n  the  said  firm  of 
Malfuns,  Crosskill  dc  Co.  on  their  said  co- 
partnership account,  with  interest  for  the 
same  after  the  rate  of  5^  for  every  100^ 
by  the  year."  I  think  it  neoessuy  to  state 
that,  although  the  Buttons'  names  are  men- 
tioned and  there  are  other  partners  in  the 
firm,  yet  Bower  and  Ball  are  the  oidy  per- 
sons concerned  in  this  matter — ^that  is  ad- 
mitted on  both  sides.  It  is,  therefore, 
mraeoessary  to  refer  to  that  again.  It  was 
the  custom  of  Bower  and  Ball  to  keep  their 
acootmts  with  their  customers  with  interest 
at  6L  per  cent,  making  annual  rests,  and 
the  mocounts  of  the  i^auitiff  with  them  had 
been  so  kqit  and  consented  to  by  him.  As 
long,  therefore,  as  he  carried  on  business 
this  was  the  proper  mode  of  keeping  the 
acooontSy  and  all  this  was  continued  up  to 
the  execution  of  the  deed  of  24th  of  January 
1855y  but  iq>on  the  execution  of  that  deed  he 


eeased  to  cany  on  the  business.  Bet  ceased 
to  pay  any  monies  in  or  to  draw  any  monies 
out  of  the  bank,  and  his  account  ceased  to 
be  carried  on  as  an  ordinary  mercantile 
bank  account,  and  at  that  time  the  final 
balance  due  to  the  bank  was  ascertained. 
I  am  of  opinion  that  after  that  period  of 
time  only  simple  interest  at  5^  per  cent, 
per  annum  could  be  claimed  under  this 
mortgage  deed,  and  that  Messrs.  Bower  and 
Ball  are  not  entitled  to  take  the  account^ 
making  the  annual  rests,  and  diarging 
interest  on  the  balances  so  augmented 
tiiereby  year  by  year.  Unless  the  interest 
was  given  by  the  words  of  the  mortgi^e* 
deed,  and  in  the  absence  of  some  other 
agreement  for  that  purpose,  I  am  of  opinion 
that  oidy  simple  interest  can.be  charged; 
I  look  at  it  in  the  same  H^  as  if  a  cus- 
tomer ke^xing  an  account  with  his  banker 
died  If  no  fresh  account  had  been  opened 
by  his  executors,  all  that  the  banker  could 
claim  against  his  estate  would  be  the  balance 
dtie  at  his  death.  It  would  be  a  mere  simple 
contract  debt  not  carrying  interest  at  alL 
The  arrangement  between  the  customer  and 
the  bank  terminates  at  his  death,  and  in 
the  absence  of  any  contract  vaiying  it,  all 
interest  would  cease  at  tiiat  period.  It 
would  be  exactiy  the  same  if  the  balance 
were  in  his  favour,  and  the  bankers  had 
died  or  had  ceased  to  cany  on  business,  or 
had  become  bankrupt  Tlie  balance  would 
have  to  be  ascertained  at  that  period,  and 
the  interest  would  cease,  but  this  oonse* 
quence  follows  in  other  events  as  well  as  on 
tiiat  of  death.  A  customer  may  aay  to  his 
bankers,  I  dose  my  account  with  you.  I 
shall  now  have  no  fresh  dealings  with 
you;  thereupon  the  balance  of  the  accoimty 
whichever  way  it  was,  would  have  to  be 
ascertained  at  that  period,  and  then  all 
interest  would  cease.  It  depends  on  the 
pleasure  of  the  bankers  to  enforce  pay- 
ment of  the  balance  due  to  them  at  that 
time,  or  to  abstain  from  doing  so,  or  to 
obtain  such  security  for  their  balance  as 
they  may  be  able.  K  this  last  course  were 
adopted  the  new  contract  would  r^^ulato 
the  matter  of  interest  In  this  case  the 
mortgage  deed  is  exactly  such  a  ccmtract 
It  is  a  continuing  security  for  a  fluctuating 
balance.  It  r^ulates  the  amount  of  in- 
terest when  the  balance  is  ascertained,  and 
it  provides  that  such  balance  shall  bear 
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Interest  at  5L  per  cent  per  annnm ;  but  it 
contains  no  directicm  as  to  oomponnd  in- 
terest or  annual  rests,  and  involves  no  refer- 
ence to  any  custom  of  bankers.  It  is  the 
contract  between  the  parties  which  regu- 
lates how  the  debt  is  to  be  secured.  As 
long  as  the  account  was  kept  as  an  open 
current  account  it  secured  a  floating  balance, 
r^ulated  by  the  custom  of  bankers  and  the 
dealings  between  the  bank  and  the  par- 
ticular  customer;  but  as  soon  as  the  account 
was  closed  as  a  current  mercantile  account 
then  the  balance  ceased  to  be  the  previous 
fluctuating  bahince,  and  upon  that  ascer- 
tained balance  the  deed  only  gives  5^  per 
cent,  per  annum.  The  account  remained 
open  for  the  purpose  of  liquidation,  but 
not  for  the  purpose  of  receiving  or  paying 
anything.  After  the  24th  of  January  1855, 
as  I  understand  the  evidence,  Messrs.  Bower 
and  Hall  wouldnothavehonoured  any  cheque 
drawn  by  the  plaintiff  and  to  have  enabled 
him  to  draw,  a  fresh  and  distinct  account 
must  have  been  opened  between  him  and 
the  bank.  It  is  argued,  on  behalf  of  the 
defendant,  that  a  bank^s  account  is  not 
closed  until  it  is  paid,  and  ihb  undoubtedly 
was  true  in  one  sense  of  the  term,  but  its 
character  is  essentially  altered.  When  a 
merchant,  who  keeps  an  account  current 
with  his  banker,  dies,  it  ceases  to  be  a  com- 
mon mercantileaccount  current,  and  becomes 
$k  simple  contract  debt  due  from  his  estate, 
on  which,  in  the  absence  of  any  binding 
contract,  no  interettt  would  be  chaiged.  It 
is  true  that  in  many  cases  a  question  of 
some  nicety  in  point  of  fact  mi|^t  arise  as 
to  whether  the  account  was  closed  or  not 
in  the  sense  in  which  I  have  used  this  term, 
and  which  this  Court  mi^t  have  to  deter- 
mine on  evidence;  but  in  the  present  case 
no  difficulty  arises  on  this  point,  for  it  is 
the  common  case,  that  in  the  sense  in 
which  I  have  explained  the  term  the 
account  was  closed  at  the  execution  of  the 
deed  of  the  24th  of  January  1855,  after 
which  time  it  is  regulated  by  the  mortgage- 
deed  which  gives  simple  and  not  compound 
interest  at  5L  per  cent  per  annum.  In  this 
light  the  deed  of  January  1855  has  no 
application.  It  has  a  distinct  and  important 
application  to  the  question  of  interest  to  be 
allowed  for  monies  raised  by  the  trustees; 
but  it  contains  nothing  that  can  aflect  the 
question  as  to  whether  on  the  balance 


secured  by  the  mortgage  deed  interest  is  to 
be  calculi^ed  at  compound  interest,  or  by 
simple  interest  This,  which  I  consider 
to  be  the  principle  regulating  accounts 
of  this  character,  is  very  distinctly  laid 
down  by  the  authorities  on  the  subject 
Fergusmm  v.  Fjiffe  is  the  only  case  of  those 
cited  which  it  will  be  necessary  to  refer  ta 
In  that  case  the  House  of  Lonis  held,  that 
an  account  between  a  customer  and  his 
banker  was  closed  for  the  purpose  of  eomr 
pound  interest  at  the  death  of  tiie  customer. 
It  is  true  in  that  case  the  customer  had 
become  of  unsound  mind  in  1793,  when 
the  balance  was  in  his  fitvour;  but  as  the 
bank  had  rendered  an  account  up  to  his 
death  in  1810,  chai^ging  themselves  with 
compound  interest  up  to  that  time,  and 
admitting  a  certain  balance  upon  that  prin- 
ciple to  be  due  from  them,  they  w^re  bound 
by  that  account,  which  they  did  not  contest, 
and  therefore  nothing  turned  on  the  rate 
of  interest  during  thi^  period.  But  from 
1810,  the  banker  was  held  to  be  liable  for 
simple  interest  only,  and  it  was  distinctly 
laid  down  in  that  case  that  no  title  to  oom- 
ponnd interest  could  exist  without  a  coo- 
tract  or  custom;  and  also  they  held,  (and 
this  was  not  applicable  in  that  case,  which, 
being  in  IncQa,  was  one  to  which  the 
Usury  Laws  thaa.  in  force  did  not  i^yply^) 
that  a  valid  custom  for  compound  interest 
could  not  exist  except  in  mercantile  acoounti 
current  for  mutual  transactions ;  and  even 
if  the  account  were  confined  to  this  countiy, 
it  is  to  be  observed  the  repeal  of  the  Usuiy 
Laws  does  not  make  a  custom  valid  which 
was  invalid  before,  and  no  custom  is  at- 
tempted to  beprovedinthiscaseforchaiging 
compound  interest  when  the  account  ceases 
to  be  a  current  account  for  mutual  transac- 
tions between  them.  That  custom,  therefore, 
cannot  be  set  up  in  this  case,  and  as  for 
contract  there  is  none.  It  is  said  this  case 
is  inconsistent  with  otJier  decided  cases,  and 
I  was  referred  to  Euford  v.  Bishop  and 
Lord  Clancarty  v.  Lat(mehe.  If  this  was 
so,  I  should  be  compelled  to  follow  the 
decision  of  the  House  of  Lords;  but,  in 
truth,  those  cases  are  not  inconsistent 
Rugord  V.  Bukop  only  decided  that  in  a 
case  between  customer  and  banker  the 
account  is  to  be  kept  with  annual  rests^ 
and  the  mortgage  having  been  given  for  the 
fluctuating  balince  which  m^t  be  doe 
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between  the  banker  and  bis  customer,  that 
in  that  case  it  was  perfectly  legal  that  the 
final  balance  when  ascertained  should  be 
charged  on  the  lands.  All  that  this  case 
determines  in  favour  of  Messrs.  Bower  and 
Hall  is,  that  the  mortgage  given  on  the 
15th  of  December  1847  is  a  good  mortgage 
for  the  balance  due  from  the  plaintiff  on 
the  24th  of  Januaiy  1855,  alUiough  that 
balance  consisted  partly  of  principal  and 
partly  of  interest^  the  interest  calculated 
with  annual  rests,  which  is  admitted  on 
both  sides  to  be  correct;  but  the  point  I 
am  now  considering,  whether,  after  that 
final  balance  had  been  ascertained,  the 
interest  would  still  go  on,  and  be  calculated 
at  ccmipound  interest,  did  not  arise  in  that 
caae,  was  not  contended  for,  and  as  far 
as  the  words  of  the  judgment  go,  would 
seem  to  be  n^atived  by  the  words  used  by 
Sir  John  Leach. 

In  Lord  Clancartjf  v.  Latauche  the  point 
I  am  now  considering  does  not  seem  to  be 
argued,  and  as  far  as  may  be  gathered 
from  the  Lord  Chancellor's  judgment,  he 
treated  the  matter  solely  as  an  account 
between  Mr.  ConoUy,  who  had  died  in 
1803,  and  the  defendants,  the  bankers.  The 
decree  in  the  cause  was  made  five  years 
after  his  decease,  and  the  Masters'  report, 
allowing  compound  interest  on  the  balance 
due  at  his  death,  had  been  disallowed  by 
the  Lord  Chancellor.  After  this  the  Master 
made  a  fresh  report,  finding  a  large  balance 
due  to  the  estate  of  Mr.  ConoUy.  The  case 
came  on  again  before  the  Court  on  excep- 
tions to  this  report,  and  a  petition  to  the 
Lord  Chancellor  to  rehear  his  former  order, 
and  on  this  latter  occasion  the  Lord  Chan- 
cellor varied  his  former  order,  and  directed 
the  accounts  to  be  taken  with  annual  rests, 
on  the  assumption  that  Mr.  Conolly  must 
be  taken  to  have  agreed  at  the  end  of  each 
year  that  the  interest  should  be  treated  as 
capital  It  does  certainly  seem  as  if  the 
Court  had  made  no  distinction  in  the  mode 
of  taking  the  accounts  before  and  after 
Mr.  ConoU/s  death;  but  judging  from  four 
lines  whidi  are  to  be  found  in  1  Ball  <£r 
BtaUy^  p.  429,  it  does  appear  that  tUe 
executors  of  Mr.  Conolly  had  carried  on 
the  account  with  the  bankers  on  the  same 
principle  as  a  mutual  account  current,  and 
that  idso  it  was  for  their  interest  that  the 
account  should  be  continued  to  be  carried  on 
Nsw  Sum^  82.— CHAxa 


on  the  same  principle  as  they  had  made 
advances,  by  which  the  principal  had  been 
reduced.  You  will  also  find  a  few  Hnes  at 
the  end  of  the  judgment,  page  430,  which 
confirms  the  view  I  have  stated.  On  the 
first  point,  therefore,  the  manner  in  which 
the  amount  of  the  mortgage  debt  is  to  be 
calculated,  I  am  of  opinion  that  in  the 
making  of  this  decree  for  foreclosure  or 
redemption,  the  debt  consisting  of  principal, 
interest  and  costs  is  to  be  ascertained  by 
calculating  simple  interest  at  51,  per  cent 
per  annum  on  iJie  balance  due  on  the  24th 
of  January  1855. 

The  second  point  on  which  the  question 
of  whether  interest  is  to  be  allowed  with 
yearly  rests  arises  in  this  way:  the  trus- 
tees, in  order  to  carry  on  and  manage  the 
businesses  which  were  entrusted  to  them 
by  the  deed  of  the  24th  of  January  1855, 
had  large  powers  of  borrowing  money  from 
bankers,  and  if  they  had  when  occasion 
required  it  opened  an  account  with  other 
bankers  and  obtained  an  advance  on  the 
usual  bankers'  terms  of  calculating  interest 
at  5/L  per  cent  with  annual  rests,  it  would 
have  been  difficult  to  have  held  that  they 
were  not  entitled  to  chaise  this  against  the 
plaintiffs;  but  the  difficulty  here  arises 
from  the  circumstance  that  they  were  them- 
selves both  trustees  and  bankers,  and  in 
their  character  of  trustees  they  have  bor- 
rowed money  from  themselves  in  their 
character  of  bankers,  and  that  they  have  in 
their  character  of  bankers  chained  them- 
selves in  their  character  of  trustees  with 
interest  at  5/.  per  cent  on  the  annual 
balance  to  the  debit  of  themselves  as  trus- 
tees in  the  books  of  the  bank,  such  annual 
balance  being  composed  of  principal  and 
interest  The  question  is,  whether,  having 
undertaken  the  office  of  trustee,  it  was  open 
to  them  to  adopt  this  course?  It  is  agreed 
that,  in  fact,  the  plaintiff's  estate  had  the 
benefit  of  this  course  of  proceeding,  and  if 
the  money  had  been  obtained  from  any 
other  banker  it  would  have  been  either  on 
less  advantageous  terms,  or  fettered  with 
securities,  impediments  and  difficulties 
which  would  have  been  very  injurious  to 
the  trade.  I  think  the  rule  of  the  Court 
is  imperative,  that  in  the  absence  of  any 
contract  for  that  purpose,  no  person  can, 
by  acting  as  trustee,  derive  any  pecuniary 
benefit  to  >iiT»ftft1f     The  cases  are  very 
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numerous,  and  the  principle  is  clearly  laid 
down  in  them,  and  is  one  of  universal  appli- 
cation. It  is  well  expounded  in  the  case 
of  Brougkton  v.  Brotighton,  where,  after 
stating  the  rule  fully  and  as  applicable  to 
all  the  cases,  the  Lord  Chancellor  observes, 
"  The  result  therefore  is,  that  no  person  in 
whom  fiduciary  duties  are  vested,  shall 
make  a  profit  of  them  by  employing  him- 
sel£"  In  this  case  Messrs.  Bower  and  Hall, 
the  trustees,  have  sought  to  make  a  profit 
of  their  fiduciary  duties,  by  employing 
themselves  as  bankers  and  by  advancing 
in  that  character  money  to  be  repaid  with 
compound  interest  In  the  absence  of  a 
contract  for  that  purpose,  either  express  or 
implied,  I  am  of  opinion  that  they  are  not 
entitled  to  do  so. 

I  have  then  to  examine  whether  there 
exists  any  contract,  express  or  implied, 
enabling  them  to  do  so.  The  only  express 
contract  between  the  plaintiff  and  fiie  defen- 
dants is  the  deed  of  the  24th  of  January 
1855.  This  clause  does  not  in  my  opinion 
justify  the  trustees  in  lending  to  themselves. 
I  cannot  look  at  this  case  in  any  different 
point  of  view  than  I  should  do  if  the  trus- 
tees had  been  private  gentlemen  instead  of 
being  bankers.  The  same  duties  attach  to 
them,  and  the  same  obligations.  The  power 
to  borrow  fix)m  any  banker  does  not  mean 
that  they  could  themselves  as  bankers  ad- 
vance the  money.  It  may  be,  for  aught  the 
Court  can  now  ascertain,  that  from  other 
bankers  they  might  have  obtained  an  ad- 
vance at  simple  interest,  or  that  they  might 
have  obtained  a  loan  from  persons  not 
bankers  at  all,  who  might  have  advanced 
funds  at  51.  per  cent  on  such  security  as 
the  estate  of  Mr.  CrosskiU  in  their  hands 
could  have  afforded.  Whether  this  be  so  or 
not  cannot  now  be  ascertained,  for  the  trus- 
tees have  not  made  the  attempt,  but  they 
have  considered  themselves  justified  in 
advancing  the  money.  This  very  impossi- 
bility of  ascertaining  whether  it  was  or  was 
not  necessary  to  do  so  indicates  the  reason 
of  the  rule.  In  order  to  entitle  them  to  do 
so,  the  deed  ought  expressly  to  have  autho- 
rized them  as  bankers  to  advance  such 
monies  as  they  might  think  fit  in  the  ordi- 
nary manner  of  an  advance  of  bankers  to 
customers,  but  the  deed  contains  no  such 
power.  The  consequence  is  that  there  is  no 
express  agreement  authorizing  the  trustees 


to  advance  money  at  compound  int^^st  to 
carry  on  the  concerns  intrusted  to  them. 

I  then  have  to  consider  whether  there  be 
any  implied  agreement  to  this  effect.  The 
only  agreement  that  could  be  implied  in  the 
circumstances  of  this  case,  and  indeed  the 
only  implied  agreement  that  is  alleged  by 
the  defendant  is,  the  knowledge  of  the  plain- 
tiff that  the  accounts  were  so  kept,  and  his 
acquiescence  in  their  being  so  kept  If  this 
fact  had  been  established,  I  should  have 
adopted  the  conclusion  come  to  in  Lord 
Clancarty  v.  Latouche^  and  I  should  have 
held  that  Mr.  Crosskill  was  bound  by  seeing 
the  accounts  so  kept,  and  making  no  objec- 
tion on  the  subject ;  but  in  examining  the 
evidence  on  this  point,  it  appears  that  Mr. 
Crosskill  deposes  positively  to  his  total 
ignorance  that  the  accounts  were  so  kept 
until  the  accounts  were  furnished  on  the 
7th  of  October  1861,  and  that  he  thereupon 
immediately  objected  to  them.  On  the  oih&s 
hand,  the  evidence  on  the  part  of  the  defen- 
dant wholly  faib  in  establishing  any  know- 
ledge on  the  part  of  the  plaintiff  that  the 
accounts  were  so  kept,  and  as  the  burden 
of  proof  lies  on  the  defendants  to  establish 
this  fact,  I  should,  even  in  the  absence  of 
any  express  denial  on  the  part  of  the  plain- 
tiff, be  imable  to  come  to  the  conclusion 
that  he  had  so  acquiesced.  With  respect 
therefore  to  this  second  point,  as  to  the 
mode  of  calculating  interest,  I  am  compelled 
to  hold  that  by  law  the  trustees  are  not 
entitled  to  claim  more  than  simple  interest 
at  5/.  per  cent,  on  the  sums  advanced  by 
them,  and  that  no  agreement  express  or 
implied  exists  which  entitled  them  to  do 
otherwise.  The  decree,  therefore,  will  be  to 
take  an  account  of  what  is  due  for  prindpal, 
interest,  and  costs  on  the  mortgage  of  the 
15th  of  December  1847,  the  principal  being 
the  balance  due  to  the  plaintiffs  in  the  cause 
of  Bower  v.  Turner  on  the  24th  of  January 
1855,  together  with  simple  interest  thereon 
at  bL  per  cent  per  annum,  and  the  costs  of 
that  suit  And  also  take  an  account  of  the 
receipts  and  payments  of  the  defmdants  in 
the  suit  of  Crosskill  v.  Bower  in  the  execu- 
tion of  the  trusts  of  the  indenture  of  the 
24th  of  January  1855,  making  all  just 
allowances.  But  in  taking  such  accounts 
the  defendants  Messrs.  Bower  and  Hall  are 
only  to  be  allowed  simple  interest  at  5/L  per 
cent  per  annum  on  aU  advances  made  by 
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them  firom  tlie  time  when  such  advances 
were  respectively  made.  The  plaintiff  in 
CroBskill  V.  Bower  is  entitled  to  the  costs 
of  the  suit,  so  for  as  those  costs  have  been 
increased  by  reason  of  the  defendants  claim- 
ing compound  interest ;  but  such  costs  are 
to  be  set  off  against  what  may  be  found  to 
be  due  to  the  defendants  Messrs.  Bower  and 
H^  I  am  afiraid  I  cannot  make  the  usual 
decree  for  redemption  or  foreclosure  on  pay- 
ment of  what  may  be  found  due  to  Messrs. 
Bower  and  Hall  in  consequence  of  the  com- 
plication of  the  two  accounts,  but  I  think 
that  there  should  be  a  sale,  looking  at  the 
nature  of  the  property. 


Lords  Justices.  | 
Dec  18.       / 


GLOVKB  V,  DAUBNKT. 

Re-hearing — New  Evidence, 


Although  the  Court  may  in  tpeeial  eases 
permit  new  evidence  to  be  given  upon 
an  appeal  (e,  g.  where  the  evidence  sought 
to  be  introduced  is  documentary  and  cannot 
have  been  tampered  with),  it  will  not  allow 
fresh  affidavits  made  by  persons  who  have 
given  evidence  at  the  original  hearing  to  be 
read  on  a  re-hearing. 

In  this  case  the  defendant  Daubney 
moved  for  leave  to  make  use  of  certain 
affidavits  (sworn  and  filed  since  the  hear- 
ing of  the  case  at  the  Rolls)  on  the 
occasion  of  the  re-hearing  by  way  of 
appeal  from  the  decision  of  the  Master  of 
the  Rolls.  The  suit  was  instituted  by  the 
plaintiff  to  set  aside  a  contract  entered  into 
by  the  defendant  Mr.  Daubney  with  a  Mr. 
Brown,  one  of  the  defendants,  for  the  sale 
to  hinv  Brown,  of  leasehold  property,  on 
which  Uie  defendant  Daubney  held  a  mort- 
gage, or  for  redemption.  At  the  hearing, 
Uie  Mast^  of  the  RoUs  dismissed  the  bill 
as  against  Brown,  but  made  a  decree  with 
costs  against  Daubney,  who  alone  appealed. 
It  app^ured  that  the  decision  at  the  Rolls 
was  founded  upon  certain  affidavits  of  a 
witness  named  Dent,  who  now  wished  to 
ocMTect  his  evidence  and  repair  the  injustice 
done  to  the  defendant  Daubney  by  the 
effect  of  his  former  testimony. 

Mr,  Baggallay  and  Mr.  Eldertony  for 
the  motion,  contended  that  the  Court  had 


authority  to  make  the  order  asked,  without 
the  defendant  being  put  to  the  cost  and 
trouble  of  a  bill  of  review,  citing  Williams 
V.  Ooodchild  (1),  the  case  being  analogous 
to  the  practice  at  common  law  on  granting 
a  new  trial  on  the  discovery  of  new  evi- 
dence— Thurtell  V.  Beaumont  (2),  the  evi- 
dence being  plainly  material  to  the  issue 
in  the  cause.  The  defendant,  if  the  motion 
were  granted,  was  willing  to  submit  to  any 
terms  as  to  the  plaintiff  being  also  at  liberty 
to  examine  witnesses,  or  to  adduce  new 
evidence  in  answer  to  the  defendant's  new 
evidence. 

Mr,  Selwyn  and  Mr.  W.  J,  Bovill 
argued  that  a  bill  of  review  must  be  filed 
if  the  defendant  wanted  new  evidence  to 
be  admitted,  citing  DanielVs  Chancery 
Practice,  2nd  edit  p.  1353. 

Mr,  BaggaUay  was  heard  in  reply. 

Lord  Justicb  Knight  Bruce. — The 
only  question  which,  in  my  mind,  remained 
to  be  determined  at  the  conclusion  of  the 
opening  was,  whether  the  motion  should 
be  at  once  refused,  or  should  be  reserved 
to  the  hearing.  The  further  aigument  has ' 
convinced  me  that  it  ought  to  be  now 
refused,  and  of  course  with  costs. 

Lord  Justice  Turner. — I  will  not  say 
that  there  are  no  cases  in  which  evidence, 
not  produced  in  the  Court  from  which  a 
case  is  appealed,  may  not  be  given  on  the 
re-hearing,  but  Uiey  must  be  cases  of  a  veiy 
special  character.  The  case  cited  for  the 
defendant  in  support  of  the  present  case, 
namely,  that  of  Williams  v.  Ooodchild^ 
was  one  in  which  the  evidence  sought  to 
be  introduced  was  documentary,  which 
could  not  have  been  tampered  with,  and 
therefore  a  case  in  which  that  course  might 
be  allowed.  The  present,  however,  is  not 
such  a  case.  If  we  were  to  grant  the  pre- 
sent application,  I  can  see  no  case  in  which 
it  will  be  necessary  to  file  a  bill  of  review 
for  the  purpose  of  introducing  new  evidence, 
and  all  the  restrictions  and  sidfeguards  which 
surround  that  course  will  thus  be  evaded. 
In  the  present  case  the  witness  whose  de- 
position is  sought  to  be  introduced  was  a 
witness  in  the  cause  already,  and  it  would 
be  most  mischievous  to  allow  a  party,  when 

(1)  2  Bass.  91. 

(2)  1  Bing.  889;  8.C  2  Law  J.  Rep.  C.P.  4; 
8  Moore,  612. 
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by  a  decree  against  him  he  discovers  the 
weak  points  in  his  case,  to  adduce  new 
evidence  for  the  purpose  of  bolstering  up 
the  weak  points.  I  agree  that  the  motion 
ought  to  be  refused  with  costs. 


ROMILLY, 

Feb 
March 


:y,  M.R  ) 
.27;  V 
3hl6.      j 


HALL  V.  BABBOWS. 


Trade  Mark — Distinction  between  Local 
and  Personal  Trade  Maries, 

A  firm  etmsisting  of  three  partners  for 
many  years  used  the  letters  B  B  U(  being 
the  initials  of  the  three  partner^  names) 
with  a  device  as  a  brand  for  the  goods  manu- 
factured by  themy  and  on  one  partner  dying, 
the  use  of  the  brand  was  continued  by  the 
survivors.  In  1858,  one  of  the  two  survivors 
died  under  circumstances  which,  in  the 
opinion  of  the  Court,  entitled  the  executor  of 
the  survivor  to  have  the  business  sold  as  a 
going  concern :  —  Held,  that  the  right  to 
use  the  brand  did  not  form  part  of  the  sale- 
able assets  of  the  business. 

Distinction  in  this  respect  bettoeen  a  trade 
mark  indicating  the  locality  where  goods  are 
made,  and  a  trade  mark  indicating  the  firm 
by  which  they  are  made.  If  the  trade  mark 
had  been  of  the  former  kind,  it  would  have 
been  saleable. 

A  surviviiig  partner  has  a  right  to  use 
the  name,  and  pari  ratione  the  personal 
trademark,  of  the  old  firm — (per  Master  of 
the  Rolls). 

Blanchard  v,  HiU  (1)  doubUd. 

The  plaintiffs  were  the  executors  of  Joseph 
Hall,  late  of  Edgbaston,  in  the  county  of 
Warwick,  deceased,  ironmaster,  and  they 
filed  this  bill  to  ascertain  the  share  of  the 
testator  in  certain  iron  works  which  he 
carried  on  with  the  defendant  William  Bar- 
rows. The  bill  asked  for  an  account,  and 
that  the  partnership  business  and  goodwill, 
with  the  stock  and  property  thereof  might 
be  sold  and  divided. 

Joseph  Hall,  the  testator,  had,  for  some 
time  previous  to  1836,  been  carrying  on 
iron  works  at  Bloomfield  and  elsewhere,  in 
the  parish  of  Tipton,  in  the  county  of  Staf- 

,  (1)  2  Atk.  484. 


ford,  in  partnership  with  several  persons, 
and  ultimately  wiUi  William  Barrows  and 
Richard  Bradley,  under  the  style  of  *'  Brad- 
ley, Barrows  <fe  HalL"  On  the  retirement  of 
Mr.  Bradley,  in  1844,  a  new  partnership 
was  formed  between  J.  Hall,  W.  Barrows, 
the  defendant,  and  John  Joseph  Bramah^ 
under  the  style  of  "  Bramah,  Barrows  k 
Hall,''  for  fourteen  years  from  the  7th  of 
May  1 845,  determinable  by  deatL 

This  was  continued  until  the  death  of 
Mr.  Bramah  in  September  1846. 

The  business  of  both  firms  was  most 
extensive,  and  the  iron  manufactured  and 
sold  by  them  was  branded  with  the  letters 
B  B  H  and  a  crown,  and  it  had  obtained 
not  only  a  character  and  reputation,  but  a 
preference,  in  the  market. 

By  a  deed,  dated  the  7th  of  May  1844, 
the  Bloomfield  Iron  Works  were  conveyed 
to  such  uses  as  the  three  partners  should 
appoint,  and  in  default  to  die  use  of  them, 
as  tenants  in  common  in  fee,  but  they  were 
to  be  considered  as  personal  estate;  and  it 
was  declared  that,  after  the  decease  of  any 
or  either  of  them,  the  survivors  or  survivor 
should  either  sell  the  property  or  purchase 
the  share  of  the  partner  dying,  at  such  price 
as  might  be  agreed  upon,  and  tibat  the 
receipt  of  the  survivors  should  be  a  good 
discharge  for  the  purchase-money. 

On  t£e  death  of  Mr.  Bramah,  his  share 
in  the  works  was,  by  a  deed,  dated  the 
16th  of  November  1846,  conveyed  to  Messrs. 
Barrows  k  Hall,  as  tenants  in  common  in 
fee,  and  it  was  declared  to  be  personal 
estate;  and  it  was  provided,  as  before,  that 
upon  the  decease  of  either,  the  survivcw 
should  sell  the  lands  or  purchase  the  share 
of  the  deceased  partner. 

Messrs.  Barrows  k  Hall  continued  the 
business  under  articles  of  partnership  dated 
the  3rd  of  May  1847,  which  recited  that 
they  were  joinUy  interested  in  the  business 
of  iron-manufacturers,  and  in  the  machinoy 
and  implements  of  the  same.  It  was  agreed 
that  they  should  continue  partners  for  the 
residue  of  the  term  of  fourteen  years,  deter- 
minable as  thereinafter  mentioned  under 
the  style  of  "  Barrows  k  Hall,''  and  that  the 
iron  works,  with  the  houses,  land,  mines 
and  premises  adjoining  and  belonging  to 
the  co-partners,  including  the  machinery 
and  apparatus  attadied  thereto,  and  the 
stock-in-trade,  implements,  tools  and  other 
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property  belonging  to  the  bnsiness,  with  the 
money  therein  embarked,  and  all  debts  due 
to  the  joint  trade,  should  be  taken  as  the 
then  present  capital  of  the  partnership,  and 
belong  to  the  parties  in  equal  shares ;  and 
the  iron  works  and  hereditaments  (which 
were  of  freehold  tenure)  should  be  held  as 
personal  estate.  And  that  upon  the  settle- 
ment of  the  yearly  accounts  the  dear  gains 
and  profits  should  be  equally  divided  between 
the  said  parties.  And  that  if  either  of  the 
parties  should  die  before  the  expiration  of 
the  co-partnership,  it  should  be  lawful  for 
him  by  will  or  other  instrument  to  nomi- 
nate a  son  or  sons  to  succeed  him.  And 
that  in  default  of  such  nomination,  his 
executors  or  administrators  should  be  en- 
titled to  his  share  in  the  capital  and  increase 
of  the  co-partnership,  and  in  that  case  the 
surviving  partner  should  have  the  option 
of  taking  to  himself  all  the  stock  belonging 
thereto,  on  pajdng  to  the  executors  or  admin- 
istrators of  the  party  so  dying  the  amount 
or  value  of  the  share  of  such  deceased 
partner,  or  otherwise  the  co-partnership 
should  stand  and  be  finally  dissolved.  And 
that  at  the  expiration  of  the  partnership 
trade  and  dealings  the  said  partners  should 
take  an  account  in  writing  of  all  the  stock, 
property  and  effects  remaining  in  the  joint 
trade,  or  due  or  belonging  to  the  parties  on 
account  of  it,  and  of  sil  debts  and  demands 
owing  by  them,  and  settle  and  adjust  a  full 
and  final  account  of  all  transactions  relating 
to  the  trade,  and  thereupon  a  final  division 
should  be  made  of  all  the  partnership  assets 
amongst  the  parties,  according  to  their 
shares  and  proportions  therein. 

Messrs.  Barrows  &  Hall  carried  on  busi- 
ness until  the  partnership  expired  on  the 
7th  of  May  1858,  and  it  was  continued 
without  any  new  articles  till  the  death  of 
Mr.  Hall,  on  the  18th  of  January  1862. 

Throughout  the  whole  of  this  time  they 
marked  all  the  iron  manufactured  and  sold 
by  them  with  the  B  B  H  and  a  crown,  and 
the  plaintiffs  now  alleged  that  it  was  an 
important  item  in  the  assets  of  the  part- 
nership of  Barrows  &  Hall. 

Mr.  Barrows  continued  to  carry  on  the 
business  after  the  decease  of  Mr.  Hall,  and 
also  to  use  the  trade  mark;  and  the  plainti£b 
now  said  that  they  were  unable  to  agree 
on  the  value  of  the  share  of  Mr.  Hall  in  the 
business,  among  other  grounds,  because  the 


defendant  alleged,  that  the  goodwill  of 
the  business  and  tiie  exclusive  right  to  use 
the  trade  mark  or  brand  ought  not  to  be 
taken  into  account  in  estimating  the  value 
of  the  partnership  property. 

The  business  had  been  carried  on  at  two 
smaller  works,  called  "  Tipton  Green ''  and 
"  Factory  Works,"  which  were  held  by  the 
partners,  as  yearly  tenants;  these  the  defen- 
dant claimed  a  right  to  retain  upon  accoimt- 
ing  for  the  partnership  property  and  effects; 
he  also  considered  that  the  goodwill  of  the 
business  had  survived  to  him,  and  that  he 
was  entitled  to  the  exclusive  use  of  the 
trade  mark,  and  he  objected  to  the  works 
being  sold  as  a  going  concern.  The  plain- 
tiffs, however,  insisted  that  the  goodwill 
and  trade  mark  ought  to  be  taken  into 
account  in  estimating  the  value  of  the  tes- 
tator's share,  and  that  they  ought  to  be  sold, 
together  wiUi  all  the  premises,  as  a  going 
concern. 

Mr,  Sehoyn  and  Mr,  Eddis,  for  the  plain- 
tifiGs — 

Mellershy,  Keen,  27Beav.236;  28 Ibid. 

453,  455. 
Cook  V.  CoUingridge,  Jacob,  607 ;  s.  c. 

27  Beav.  456. 

Bradbury  v.  Dickens,  27  Beav.  53;  s.c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  667. 
Smith  V.  Everett,  27  Beav.  446;  s.c.  29 

Law  J.  Rep.  (n.s.)  Chanc  236. 
Wade  V.  Jenkins,  2  Giff.  509 ;  s.  c.  30 

Law  J.  Rep.  (n.s.)  Chanc.  633. 
Churton  V.  Douglas,  Johns.  174  ;  s.  c 

28  Law  J.  Rep.  (n.s.)  Chanc.  841. 

Mr.  Hobhouse  and  Mr.  Fischer,  for  Wil- 
liam Barrows. — 

Davies  v.  Hodgson,  25  Beav.  177;  s.  c 

27  Law  J.  Rep.  (n.s.)  Chanc.  449. 
Robertson  v.  Quiddington,  28  Beav.  529. 
Leufis  V.  Langdon,  7  Sim.  421. 
The  Collins  Company  v.  Brown,  3  Kay 

<kJ.423. 
Motley  V.  Doumman,  3  MyL  A  Cr.  1 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc. 308. 
Hammond  v.  Douglas,  5  Ves.  539. 
Southern  v.  How,  Pop.  143. 
Blanchard  v.  Hill,  2  Atk.  484. 
Croft  V.  Day,  7  Beav.  840. 
Webster  v.  Webster,  3  Swanst.  490. 
Tudor  on  Mercantile  Law,  482. 

Mr.  Selwyn,  in  reply. 
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The  Mastek  of  thb  Rolls. — ^I  mnst 
direct  a  sale  of  the  ironworks,  the  good- 
will and  business,  as  a  going  concern.  The 
goodwill  is  attached  to  the  particular  spot ; 
it  is  the  right  of  carrying  on  the  business 
there ;  it  is  altogether  independent  of  the 
trade  mark,  and  it  must  be  included  in  the 
sale.  I  must  also  order  the  accoimts  to  be 
taken,  but  without  disturbing  any  settled 
accounts.  The  defendant  also  must  under- 
take not  to  discontinue  the  works  without 
notice  to  the  plaintiffs,  so  as  to  give  them 
time  to  apply  for  the  appointment  of  a 
manager;  the  defendant  also  must  be  at 
liberty  to  bid  at  the  sale.  I  shall  reserve 
the  question  of  trade  mark  for  conside]> 
ation. 

The  Masteb  op  the  Rolls  (March  16). 
— This  is  a  partnership  which  is  dissolved  by 
the  death  of  one  of  the  partners.  The  suit 
is  instituted  for  the  purpose  of  realizing  the 
assets  and  taking  the  accounts  of  the  part- 
nership. They  carried  on  business  as  iron- 
founders  at  Tipton,  in  Staflfordshire.  They 
were  interested  in  the  works  and  in  the  land 
on  which  they  stood  in  equal  moieties,  as 
tenants  in  common  in  fee  simple,  and  the 
profits  and  losses  were  also  equally  divided. 
Both  sides  admit  that  the  works  must  be 
sold  in  the  most  advantageous  manner  for 
both  parties,  and  there  is  little  difficulty 
with  the  exception  of  the  manner  in  which 
the  trade  mark  of  the  firm  is  to  be  dealt 
with. 

I  have  already  expressed  my  opinion, 
that  the  works  should  be  sold  as  a  going 
concern,  that  appearing  to  be  most  advan- 
tageous for  both  parties ;  and  if  necessary 
to  accomplish  that  object,  that  a  manager 
would  be  appointed  by  the  Court;  but  any 
direction  on  this  subject  I  understood  to 
be  unnecessary,  because,  in  fact,  the  busi- 
ness has  been  since,  and  is  now,  carried  on 
by  the  surviving  partner.  I  also  disposed 
of  all  the  other  matters  that  arose,  wilJi  the 
exception  of  the  trade  mark. 

The  question  is,  first,  whether  the  use  of 
this  mark  is  a  matter  which  can  properly 
be  sold  with  the  works  1  and,  secondly,  if 
it  can,  whether  the  exclusive  use  of  it  can 
be  sold,  that  is,  whether  the  surviving 
partner  can  be  restrained  from  making  use 
of  it  1  After  considering  the  case  with  refer- 
ence to  the  principle  and  authorities  which 


affect  the  subject  of  trade  marks,  I  am  of 
opinion  that,  in  the  present  case,  both  of  the 
questions  must  be  answered  in  the  negative, 
and  that  the  defendant  must  prevaiL 

To  explain  the  reasons  for  this  condu- 
sion,  it  is  necessary  to  consider  the  subject 
of  trade  marks  generally.  These  trade 
marks  are  commonly  of  one  or  othw  of 
two  descriptions :  either  they  denote  the 
spot  where  certain  articles  are  manufac- 
tured, or  they  denote  the  persons  by  whom 
they  are  manufactured.  The  property  which 
a  manufacturer  acquires  in  a  trade  mark  by 
the  adoption  of  the  use  of  it  is  of  a  very 
peculiar  nature.  The  case  of  Blanchard  v. 
Hill  was  cited  for  the  purpose  of  establish- 
ing that  there  was  no  property  of  any  kind 
in  the  use  of  a  trade  mark,  or,  at  least,  none 
that  equity  will  notice.  Lord  Hardwidce 
says  this :  "  The  motion  is  to  restrain  the 
defendant  from  making  cards  with  the  same 
mark,  which  the  plaintiff  has  appropriated 
to  himself"  (namely,  the  Mogul  stamp  on 
the  cards),  "  and,  in  this  respect,  there  is  no 
foundation  for  this  Court  to  grant  such  an 
injunction.  Every  particular  trader  has 
some  particular  mark  or  stamp;  but  I  do 
not  know  any  instance  of  granting  an  in- 
junction here  to  restrain  one  trader  from 
using  the  same  mark  with  another;  and  I 
think  it  would  be  of  ndschievous  conse- 
quence to  do  it  The  Attorney  General  has 
mentioned  a  case  where  an  action  at  law  was 
brought  by  a  cloth-worker,  against  another 
of  the  same  trade,  for  using  t^e  same  mark, 
and  a  judgment  was  given  that  the  action 
would  lie — Fopham,  151.  But  it  was  not 
the  single  act  of  making  use  of  the  mark 
that  was  sufficient  'to  maintain  the  action, 
but  doing  it  with  a  fraudulent  design  to 
put  off  bad  cloths  by  this  means,  or  to  draw 
away  customers  frY>m  the  other  dothier; 
and  there  is  no  difference  between  a  trades- 
man's putting  the  same  sign  and  making 
use  of  the  same  mark  with  another  of  the 
same  trade."  I  doubt  very  much,  notwith- 
standing the  high  authority  of  Lord  Haid- 
wicke's  name,  whether  this  case  would  be 
followed  at  this  day  to  the  extent  to  which 
it  is  there  carried,  and  on  the  grounds 
on  which  it  is  there  rested.  His  Lordship 
seems  to  state  that,  in  no  case  would  this 
Court  grant  an  injunction  to  restrain  one 
trader  from  using  Uie  mark  of  another;  but 
at  the  present  day  the  books  are  fiill  of 
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[  where  iigunctions  have  been  granted 
to  restrain  such  a  use.  It  was  established 
as  early  as  Popham'9  Reports^  that  an  action 
at  law  would  lie  for  the  piracy  of  a  trade 
mark,  but  Lord  Hardwicke  seems  to  say  that 
this  is  owing  to  the  use  being  made  with 
a  fraudulent  design  of  putting  off  bad  cloth 
on  the  public  by  this  means,  or  to  draw 
away  customers  from  the  other  clothier. 
But  these  reasons,  if  valid,  would  be  as 
applicable  to  equity  as  to  law,  and  in  Web- 
iter  V.  Webfter  an  injunction  was  applied 
for  to  restrain  the  surviving  partner  from 
using  the  name  of  the  deceased  partner; 
and  when  it  was  suggested  by  Mr.  Mitford 
that,  if  the  use  of  the  deceased  partner's 
name  did  not  subject  his  estate  to  the  debts 
of  the  firm,  it  must  be  a  fraud  on  the  publia 
Lord  Loughborough  refused  the  injunction, 
and  stated,  frtiud  on  the  public  is  no 
ground  for  a  plaintiff  coming  into  this 
Court;  that  is,  as  I  understand  it,  by  a 
person  who  has  no  interest  in  the  subject- 
matter  by  which  the  fraud  is  committed. 
And  this  is  in  accordance  with  the  constant 
piinciple  prevailing  both  at  law  and  in 
equity,  which  is,  that  although  they  will 
discountenance,  and  do  nothing  to  assist, 
any  fidse  representation,  still  they  do  not 
deal  with  the  general  interest  of  the  public 
at  the  suit  of  persons  having  no  property  in 
the  subject-matter,  and  for  these  reasons, 
the  suit  must  be  at  the  suit  of  the  Attorney 
General  As  to  the  second  ground  put 
forward  by  Lord  Hardwicke,  namely,  the 
benefit  to  be  fraudulently  derived  by  the 
person  who  takes  another^s  mark,  it  is  obvious 
that  the  motive  of  the  person  who  pirates 
the  mark  must  be  the  same  both  in  contem- 
plation of  law  and  equity,  and  it  appears 
that  the  same  principle  must  govern  both 


It  must,  therefore,  be  conceded  that  some 
property  exists  in  the  use  of  a  trade  mark, 
which  at  present  is  sufficient  to  support  an 
action  and  to  maintain  an  injunction.  It 
is  tine  that  this  property,  like  property  in 
a  goodwill,  is  of  a  very  evanescent  character ; 
still,  fr^uently,  it  is  one  of  great  value. 
It  is  clear  from  a  variety  of  decided  cases, 
that  a  manufacturer  who  has  originally 
stamped  his  goods  with  a  particular  brand, 
has  a  {»operty  in  his  mark  at  law,  and  can 
sustain  an  action  for  damages  for  the  use 
of  it  by  another.  It  is  also  clear  that  Courts 
of  equity  will  restrain  the  use  of  it  by 


another  person.  It  has  sometimes  been  sup- 
posed that  a  manufacturer  can  only  acquire 
such  a  property  in  a  trade  mark  as  will 
enable  him  to  maintain  an  injunction  against 
the  piracy  of  it  by  others,  by  means  of  a 
long-continued  use  of  it,  or,  at  least,  such 
a  use  of  it  as  is  sufficient  to  give  it  a  repu- 
tation in  the  market  where  such  goods  are 
sold.  But  I  entertain  great  doubt  as  to 
the  correctness  of  this  view  of  the  case. 
The  interference  of  a  Court  of  equity  cannot 
depend  on  the  length  of  time  the  manufac- 
turer has  used  it  If  the  brand  or  mark  be 
an  old  one,  formerly  used,  but  since  dis- 
continued, the  former  proprietor  of  the  mark 
undoubtedly  cannot  retain  such  a  property 
in  it,  or  prevent  others  from  using  it ;  but, 
provided  it  has  been  originally  adopted  by 
a  manufacturer,  and  continuously,  and  still 
used  by  him  to  denote  his  own  goods  when 
brought  into  the  market  and  offered  for  sale, 
then  I  apprehend,  although  the  mark  may 
not  have  been  adopted  a  week,  and  may  not 
have  acquired  any  reputation  in  the  market, 
his  neighbours  cannot  use  that  mark.  Were 
it  otherwise,  and  were  the  question  to  depend 
entirely  on  the  time  the  mark  had  been 
used,  or  the  reputation  of  it  had  been  ac- 
quired, a  very  difficult,  if  not  an  insoluble 
inquiry,  would  have  to  be  opened  in  every 
case,  namely,  whether  the  mark  had  ac- 
quired in  the  market  a  distinctive  character 
denoting  the  goods  of  the  person  who  first 
used  it.  The  adoption  of  it  by  another  is 
proof  that  he  considers  that  at  that  time  it 
is  likely  to  become  beneficial ;  and  if  the 
manufacturer  who  first  used  it  were  not  pro- 
tected from  the  earliest  moment,  it  is  ob- 
vious that  malicious  and  pertinacious  rivals 
might  prevent  him  ftx>m  ever  acquiring  any 
distinctive  mark  or  brand  to  denote  his 
goods  in  the  market  by  adopting  his  mark, 
however  varied,  inmiediately  after  its  adop- 
tion or  change  by  the  original  user  of  it. 
This  evil  would  not  be  obviated  by  putting 
his  name  in  full,  for  if  the  name  of  the 
manufacturer  was  a  common  one,  it  would 
be  difficult  for  him  to  point  out  to  the 
public  what  goods  were  or  were  not  manu- 
fnctured  by  hint 

These  observations  apply  to  brands  and 
marks  generally;  but  it  is  essential  to  point 
out  the  distinction  that  exists  between  the 
two  different  sorts  of  marks  already  noticed, 
namely,  the  marks  which  denote  the  place 
where  the  goods  are  manufactured,  and 
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nothing  more;  and  those  which,  on  the 
other  hand,  denote  the  person  who  manu- 
£M;tures  them,  and  nothing  more.  In  Motley 
V.  Lhwnman,  the  mark  was  the  letters 
"M.C."  branded  on  tin  plates  made  at  cer- 
tain works  at  Carmarthen.  The  letters  had 
been  adopted  and  used  for  a  long  series  of 
years  at  those  works  although  carried  on 
by  different  persons  who  succeeded  each 
other.  One  of  the  lessees  of  these  works, 
who  had  used  the  brand  while  he  occupied 
the  works,  was  held  not  to  be  entitled  to 
restrain  his  successors  from  using  the  same 
brand.  Lord  Cottenham  seems  to  have  con- 
sidered the  letters  "M.C."  denoted  tin  plates 
made  at  the  works  in  question,  and  not 
those  made  by  the  plaintiff  at  any  other 
place.  Assuming  this  to  be  so,  then  I  ap- 
prehend the  mark  or  brand  which  denotes 
goods  manufactured  at  a  particular  place 
may  be,  and  probably  would  be  sold  with 
the  works  themselves,  and  the  mark  would 
be,  as  it  were,  attached  to  the  spot,  to 
denote  which  it  was  first  adopted,  and  which 
might  possess  peculiar  local  advantages  for 
the  manufacture  of  the  article.  If^  in  this 
case,  the  mark  had  denoted  the  Bloomfield 
Iron  Works  at  Tipton,  and  nothing  else, 
then  it  might  properly  have  been  .the  sub- 
ject of  sale  with  the  works,  and  the  exclusive 
use  of  the  mark  would  have  been  given  to 
the  purchaser  so  long  as  he  carried  on  the 
same  business  at  these  works.  But  that 
is  not  so  here,  the  mark  or  brand  in  the 
present  case  belongs  to  that  class  of  marks 
which  denotes  the  persons  who  manufacture 
the  goods.  Such  marks  it  is  obvious  have 
no  distinctive  object  of  locality.  It  is  per- 
sonal and  not  local  I  remember  a  firm  in 
Sheffield  of  the  name  of  Rodgers  had  great 
celebrity  for  cutlery,  and  that  their  name 
was  stamped  in  a  particular  manner  with  a 
peculiar  device  on  knives  manufactured  by 
them.  This  mark  would  have  followed  them 
everywhere,  aud  any  one  attempting  to 
adopt  it  would  have  been  restrained  from 
doing  so  by  this  Court  But,  as  a  person 
bond  fide  possessing  the  same  name  would 
have  been  entitled  to  use  the  name  of 
Eodgers,  though  not  with  the  same  device, 
many  manufacturers  have  adopted  a  device 
to  distinguish  their  goods  instead  of  putting 
their  name  on  the  article. 

In  the  present  case,  I  am  of  opinion  the 
letters  B  B  H,  surmounted  with  a  crown, 
designated  the  firm  which  manufactured 


the  particular  goods.  Such  a  device  is  not 
the  subject  of  a  sale.  It  would  obviously 
be  a  fr^ud  on  the  public  if  the  Court  of 
Chancery  were  to  attempt  to  sell  to  another 
person  the  right  of  holding  out  to  tiie 
public  that  the  goods  manufactured  by  him 
were,  in  fact,  goods  manufactured  by  an- 
other and  distinct  firm.  The  case  of  Wilier 
V.  Wehiier  established  the  right  of  the  con- 
tinuing partner  to  retain  the  original  name 
of  the  firm,  and  this  is  correct  where  there 
is  no  break  in  the  continuity,  although 
every  one  of  the  original  partners  may  have 
been  long  since  dead.  For  instance,  in 
London,  no  one  doubts  the  legality  of  one 
set  of  bankers  calling  themselves  Child  k 
Co.,  and  another  set  of  bankers  calling 
themselves  Coutts  <&  Co.,  although  it  may 
have  been  many  years  siuce  a  person  iii 
the  name  of  Child  was  a  partner  in  the 
one,  or  a  person  of  the  name  of  Coutts  was 
a  partner  in  the  other.  The  name,  in  such 
cases,  denotes  the  original  firm  continued 
without  interruption  by  successive  addi- 
tions of  partners  down  to  the  present  time. 

The  defendant,  therefore,  is  fully  entitled 
to  use  the  letters  B  B  H  with  a  surmounted 
crown,  and  this  Court,  consistently  with 
its  principles  and  decided  cases,  could  not 
interfere  with  that  right  But,  on  the  other 
hand,  it  cannot  give  to  any  new  firm  the 
right  of  making  use  of  that  mark  which, 
as  it  denotes  a  particular  firm  of  manufiio- 
turers,  is  not  of  an  alienable  character, 
whatever  may  be  the  value  of  it 

Upon  these  grounds,  my  opinion  is,  that 
in  the  sale  of  these  works,  it  is  not  com- 
petent to  give  the  purchaser  the  right  to 
use  these  letters  wiUi  the  symbol  of  a  sur- 
mounted crown,  or  without  it;  but  that  the 
exclusive  right  of  using  them  survives  to 
the  defendant  All  the  goodwill  that  may 
attach  to  the  spot  where  the  works  are  car^ 
ried  on,  will  be  sold,  and  the  purchaser 
will  have  the  benefit  of  the  species  of  habit 
which  will  induce  customers  to  deal  with 
the  persons  who  carry  on  business  at  the 
spot  But  the  right  of  using  such  a  device 
as  to  induce  the  public  to  believe  that  the 
works  there  carried  on  are  under  the  man- 
agement of  the  former  proprietors  (nt  their 
surviving  partners,  will  not  be  given  to  the 
purchaser ;  and  to  whatever  extent  this  may 
prejudice  the  sale  of  the  works,  it  is  inevit- 
able, and  must  be  submitted  to. 
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F  K  n     9^        VTYEWHITTV.  TYEWHITT, 

Merger  of  Charge — Presumption, 

T,  Jy  and  J.  A.  L,  were  trustees  of  a  sum 
of  9^200L  as  to  the  whole  fund  upon  trust 
for  J.  M,  for  lifey  and  after  his  decease  as 
to  5,000/.  upon  trust  for  H,  E,  G.  M,  and 
as  to  4,200/.  upon  trust  fw  T.  •/,  the 
trustee.  The  fund  was  advanced  to  T.  /, 
who  gcofe  a  monrtgage  for  the  amount  on  pro- 
perty  belonging  to  him  in  fee  ;  and  hy  the 
mortgage  deed  trusts  were  declared  of  the 
•  mortgage  money  for  J,  M,  for  life^  and 
after  his  decease  as  to  the  4,200/.  for  T.  /., 
Mb  executors,  administrators  and  assigns. 
J,  M,  diedy  leatving  T.  J,  surviving^  who  diedy 
seised  of  the  property  and  absolutely 
entitled  to  the  4,200/L,  without  express- 
ing any  intention  either  that  the  charge 
should  or  should  not  merge: — Held,  that  the 
declaration  of  trust  for  T,  /.,  his  executors, 
administrators  and  assigns,  was  to  be  re- 
garded merely  as  the  statement  of  the  trust 
then  affecting  the  fund,  and  not  as 
affording  any  indication  of  an  intention  to 
keep  the  charge  on  foot,  and  that  T.  J,  the 
owner  of  the  estate,  having  subsequently 
become  absolutely  entitled  to  the  charge,  the 
charge  must  be  treats  as  having  merged. 

The  following  Is  a  brief  outline  of  the 
leading  facts  of  this  case,  which  will  be 
found  more  fully  stated,  in  some  respects, 
in  the  judgment  of  the  Master  of  the 
Rolls. 

Under  a  settlement,  dated  1820,  Sir 
Tyrwhitt  Jones  and  John  Arthur  Lloyd 
were,  in  1827,  trustees  of  a  sum  of 
9,200/.  which,  in  the  events  that  had  hap- 
pened, was  held  by  them  upon  trust  for 
John  Mytton  for  life,  and  after  his  decease, 
as  to  5,000/.,  upon  certain  trusts  for  Har- 
riet Emma  Charlotte  Mytton,  and  as  to 
4,200/.  upon  trust  for  Sir  Tyrwhitt  Jones 
bunself  The  whole  9,200/.  was,  in  1827, 
advanced  to  Sir  Tyrwhitt  Jones,  who, 
by  indentures  dated  the  1st  and  2nd  of 
August  1827,  made  between  Sir  Tyrwhitt 
Jones  of  tiie  first  part,  John  Mytton  of  the 
second  part,  and  Sir  T.  Jones  and  J.  A. 
Lloyd  of  the  third  part,  gave  a  mortgage 
for  the  amount  upon  estates  of  which  he 
was  owner  in  fee  simple ;  and  he  and  his 
Nsw  Bians,  32.— Chahc. 


co-trustee,  by  the  mortgage  deed,  declared 
the  trusts  of  the  9,200/.  for  John  Mytton 
for  life,  and  after  his  death,  as  to  the  4,200/. 
upon  trust  for  Sir  Tyrwhitt  Jones,  his  exe- 
cutors, administrators  and  assigns.  Upon 
John  Mytton's  death,  in  1834,  the  charge 
became  absolutely  vested  in  Sir  Tyrwhitt 
Jones,  who  had  previously  become  lunatic, 
and  who  died,  in  1839,  without  any  indica- 
tion of  intention,  except  as  afforded  by  the 
deed  of  1827,  either  to  merge  the  charge 
or  to  keep  it  on  foot 

Sir  Tyrwhitt  Jones,  by  his  will,  made 
previously  to  the  mortgage  of  1827,  be- 
queathed all  his  personal  estate  to  his  wife, 
tibe  plaintiff,  absolutely,  and  devised  his 
real  estates  to  the  plaintiff  for  life,  with 
remainder  to  the  testator's  son  Henry 
Thomas  for  life,  with  remainder  to  his 
first  son  in  tail  male,  with  remainders 
over. 

The  bill  was  filed  by  the  widow  (who 
together  with  the  testator's  son  Henry 
Thomas  had  resumed  the  original  fEunily 
surname  of  Tyrwhitt)  against  the  son  Sir 
Henry  Thomas  Tyrwhitt,  and  his  eldest  son 
Henry  Tyrwhitt  Tyrwhitt,  and  the  surviving 
trustee  John  Arthur  Lloyd,  praying  a  de- 
claration by  the  Court  that  the  4,200/. 
ought  to  be  raised  and  paid,  or  else  a  decla- 
ration that  it  was  no  longer  a  charge  and 
ought  not  to  be  raised. 

Mr,  Kenyon  and  Mr,  BodweU,  for  the 
plaintiff,  Dame  Eliza  Walwyn  Tyrwhitt, 
the  widow  of  Sir  Tjrrwhitt  Jones. — ^The 
4,200/.  is  an  existing  chai^  upon  the 
estate  of  Sir  T.  Jones.  His  declaration  of 
trust  was  evidence  of  intention  to  keep  the 
charge  on  foot  at  that  time;  and  the  defen- 
dants were  bound  to  prove  some  change 
of  intention  at  or  subsequent  to  the  death 
of  John  Mytton,  which  in  this  case 
could  not  be  done  in  consequence  of  the 
lunacy  of  Sir  T.  Jones. — 

Wigsell  v.  Wigsell,  2  Sim.   <k  S.  364  ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  84. 

Swinfen  v.  Swinfen,  29  Beav.  199. 

Qunter  v.  Qunter,  23  Beav.  571. 

Forbes  v.  MoffaU,  18  Ves.  384,  390. 

Grice  v.  Shaw,  10  Hare,  76. 
Mr,  Tudor,  for  John  Arthur  Lloyd,  the 
trustee. 

Mr,  Selwyn  and  Mr.  Karslake,  for  Sir  H. 
T.  Tyrwhitt  and  H.  T.  Tyrwhitt,  devisees  in 
remainder  of  the  real  estate. — The  charge 
4B 
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must  merge  in  the  beneficial  interest  of  the 
estate,  in  the  absence  of  some  expressed  or 
implied  intention  to  keep  it  on  foot  The 
declaration  of  trust  in  the  mortgage  deed 
afforded  no  evidence  of  intention  against 
merger,  it  being  antecedent  to  the  actual 
union  of  the  property  and  the  charge.  The 
trust  declared  by  the  deed  was  satisfied  on 
the  death  of  the  surviving  tenant  for  life, 
and  nothing  less  than  an  express  subsequent 
declaration  of  trust  could  prevent  the  charge 
from  merging. — 

AHley  v.  MUles,  1  Sim.  298. 

PiU  V.  Pitt,  22  Beav.  294. 

Hood  V.  PhiUips,  3  Beav.  513. 

Sufobey  v.  Swabey,  15  Sim.  106. 

Tyler  V.  Lake,  4  SinL  351. 

The  Masteb  of  the  Rolls. — ^The  ques- 
tion in  this  case  is,  whether  a  charge  of 
4,200^.  meiged  in  the  estate  of  Sir  Tyrwhitt 
Jones  on  the  death  of  Mr.  Mytton,  who 
was  entitled  to  a  life  interest  in  that  sum. 
There  was  a  charge  of  40,000/.  affecting  the 
estates  of  Sir  Tyrwhitt  Jones,  created  by  a 
deed  of  the  1 9th  of  December  181 4,  of  which 
Harriet  Emma  Jones,  one  of  the  daughters, 
was  entitled  to  one-fourth,  namely,  10,000/L 
On  her  marriage  with  Mr.  Mytton,  a  settle- 
ment was  executed,  dated  the  20th  of  May 
1818,  by  which  800/.,  part  of  it,  was  paid 
to  Mr.  Mytton  for  his  benefit;  the  remain- 
der was  settled  upon  trust  to  pay  the 
income  to  Mrs.  Mytton  for  life,  with  re- 
mainder to  Mr.  Mytton  for  life,  and  after 
the  decease  of  the  survivor,  ''if  there  should 
be  issue  of  the  said  John  Mytton  by  the 
said  Harriet  Emma  Jones,  an  eldest  or 
only  son  who  should  become  entitled  under 
the  limitations  of  the  said  indenture  of 
release  of  equal  date  therewith,  and  only 
one  other  child,  then  as  to  the  sum  of 
5,000/.,  part  of  the  s|dd  monies  and  pre- 
mises, after  the  decease  of  the  survivor  of 
them,  the  said  Harriet  Emma  Jones  and 
John  Mytton,  upon  trust  that  they,  the 
said  John  Arthur  Lloyd  and  Sir  Tyrwhitt 
Jones,  their  executors,  administrators  and 
assigns,  should  transfer  the  said  sum  of 
5,000/.,  and  the  stocks,  funds  and  secu- 
rities on  which  the  same  should  be  invested 
(and  which  said  sums  are  thereby  directed 
to  be  set  apart  from  the  residue  of  the  trust 
monies  therein  mentioned),  to  or  among 
such  child  or  children,  or  the  issue  of  any 


of  the  same  child  or  children,  who  should 
depart  this  life  in  the  lifetime  of  the  said 
Harriet  Enmia  Jones  and  John  Mytton, 
or  the  survivor  of  them,  leaving  issue  then 
living,  in  manner  therein  mentioned,  that 
is  to  say,  the  same  to  become  and  be  vested 
in  such  child  or  children  or  other  issae 
respectively,  or  any  one  or  more  exclusively 
of  the  others  or  other  of  them,  to  be  paid 
to  him,  her  or  them  respectively  at  such 
age  or  respective  ages,  in  such  manner  and, 
if  more  than  one,  in  such  proportions  as 
the  said  Harriet  Enmia  Jones,  notwith- 
standing her  coverture,  should  by  deed  in 
manner  therein  mentioned,  or  by  her  last 
will  and  testament,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of  and  att^ted 
by  two  or  more  witnesses,  direct  and  ap- 
point; and  in  default  thereof  then  to  and 
between  such  child  or  children  in  mann» 
following,  that  is  to  say,  if  there  should  be 
but  one  such  child  the  said  sum  of  5,000/. 
to  vest  in  such  child,  being  a  son,  at  his 
age  of  twenty-one  years,  or  being  a  daugh- 
ter, at  her  age  of  twenty-one  years  or  on 
her  marriage."  And  as  to  the  residue  of 
the  9,200/.,  and  if  the  previous  limitations 
did  not  take  effect,  then  as  to  the  whole, 
upon  trust,  in  case  Mrs.  Mytton  died  in 
the  lifetime  of  her  husband,  as  she  should 
appoint;  and  in  default  of  appointment, 
for  her  next-of-kin. 

Mrs.  Mytton  made  tf  will  which  was 
dated  the  23rd  of  June  1820,  and  she 
appointed  the  4,200/.  to  her  brother.  Sir  Tyr- 
whitt Jones,  subject  to  the  life  interest  of 
her  husband;  and  she  also  in  t^ct  appointed 
the  whole  of  the  9,200/.,  in  case  tJie  pre- 
vious conditions  as  to  the  5,000/.  did  not 
take  effect  She  died  in  the  following 
month,  leaving  an  only  daughter  Harriet 
Emma  Charlotte  Mytton  her  surviving, 
and  upon  this  will  and  the  trusts  of  the 
indenture  made  on  her  marriage,  some 
doubt  arose  whether  the  daughter  was 
entitled  to  the  5,000/.  so  settled,  because 
no  eldest  son  had  been  bom.  Sir  T^ 
whitt  Jones,  however,  resolved  not  to 
raise  that  question,  but  to  confirm  the 
claim  of  his  niece;  and  in  August  1827, 
the  9,200/.  remaining  due  on  Mrs.  Myt- 
ton's  share  was  raised  and  paid  to  the 
trustees  of  her  settlement,  who  were  Mr. 
Lloyd  and  Sir  Tyrwhitt  Jones,  and  after  it 
had  been  paid  to  th^n  it  was  lent  to  Sir 
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Tyrwhitt  JoneB  on  a  mortgage  of  a  certain 
estate  of  his  in  the  pariah  of  Hatchanii  in 
Shropshire,  and  the  tmsts  of  the  money 
w^re  expressed  in  these  terms:  *'It  is 
witnessed  that  for  the  considerations  herein 
mentionedy  the  said  John  Arthur  Uoyd,  at 
the  request  of  the  said  Sir  Tyrwhitt  Jones, 
and  also  the  said  Sir  TyrwMtt  Jones  and 
each  of  them,  do  hereby  agree  and  declare 
that  they,  the  said  John  Arthur  Uoyd  and 
Sir  Tyrwhitt  Jones,  their  executors,  admin- 
istrators and  assigns,  will  stand  possessed 
of  the  said  sum  of  9,200/L  and  the  interest, 
dividends  and  proceeds  thereof  respectively, 
subject  to  the  life  interest  therein  of  the 
said  John  Mytton,  upon  and  for  the  trusts, 
intents  and  purposes  following;  that  is  to 
say,  as  to  the  sum  of  5,000/L,  part  of  the 
said  sum  of  9,200^  and  the  dividends  and 
produce  thereof  upon  and  for  such,  or  the 
like  trusts,  intents  and  purposes,  and  sub- 
ject to  such  or  the  like  powers  for  mainte- 
nance and  otherwise,  in  such  manner  for 
the  benefit  of  the  said  Harriet  Emma  Char- 
lotte Mytton,  her  executors,  administrators 
and  assigns,  as  under  the  said  indenture  of 
settlement  the  trustees  for  the  time  being 
would  have  held  the  said  sum  of  5,000/., 
and  the  interest  and  proceeds  thereof  for 
her  and  their  benefit,  in  case  there  had 
been  issue  of  the  said  marriage  an  only 
son  entitled  as  therein  mentioned,  and  also 
her  the  said  Harriet  Emma  Charlotte  Myt- 
ton and  no  other  child ;  and  as  to  the  sum 
of  4,200^,  the  residue  of  the  said  sum  of 
9,200^  hereby  secured  after  deducting 
therefrom  the  said  sum  of  5,000/.,  imme- 
diately from  and  after  the  decease  of  the 
said  John  Mytton,  and  as  to  the  whole  of 
the  same  sum  of  9,200/.  in  case  the  said 
Harriet  Emma  Charlotte  Mytton  should 
die  mider  the  age  of  twenty-one  years  /md 
without  having  been  married,  and  the  inter- 
est, dividends  and  proceeds  thereof  respec- 
tively, in  trust  for  the  said  Sir  Tyrwhitt 
Jonesy  his  executors,  administrators  and 
assigns,  for  his  and  their  absolute  benefit'' 
The  question  is,  whether,  on  the  death 
of  Mr.  Mytton,  the  tenant  for  life  of  this 
fund,  the  4,200/.  merged  into  the  inherit- 
ance— into  the  fee  simple  of  the  estate  at 
Hatcham  which  was  vested  in  Sir  Tyrwhitt 
Jones  in  fee,  or  whether  this  reservation  of 
the  trust  of  it  to  him,  his  executors,  admin- 


istrators and. assigns,  kept  it  severed  from 
the  freehold,  and  made  it  part  of  his  per- 
sonal estatel 

Mr.  Mytton  died  on  the  29th  of  March 
1834.  Sir  Tyrwhitt  Jones  survived  him 
about  five  years  and  a  half;  but  as  he  had, 
in  consequence  of  an  accident,  been  inca- 
pable of  managing  himself  and  his  afiBurs 
as  early  as  1830,  no  expression  of  intention 
of  his,  relative  to  this  matter,  is  to  be  found 
on  the  death  of  Mr.  Mytton,  or  indeed 
at  any  other  time,  except  what  is  to  be 
gathered  from  the  trusts  of  the  mortgage- 
deed. 

Now  I  take  the  rule  to  be  this :  primd 
faciey  the  charge  merges  in  the  inheritance; 
but  this  presumption  may  be  rebutted,  if 
it  can  be  shewn  that  the  intention  of  the 
owner  of  the  charge  was  that  it  should  not 
meige.  Three  tests  are  usually  applied  for 
the  purpose  of  ascertaining  whe^r  the 
owner  of  the  charge  intended  that  it  should 
merge  in  the  inheritance  at  the  time  he 
became  entitled  to  the  absolute  interest  of 
the  charge :  first,  any  actual  expression  of 
that  intention ;  secondly,  where  the  form 
and  character  of  the  acts  done  are  only  con- 
sistent with  the  keeping  the  charge  on  foot; 
and  thirdly,  that  such  an  intention  may  be 
presumed  when,  although  there  is  a  total 
silence  in  all  other  respects,  it  appears  it  is 
for  the  interest  of  the  owner  of  the  charge 
that  it  should  not  merge  in  the  inheritanca 
This  last  point  does  not  assist  the  case  of 
the  plaintiff  on  the  present  occasion,  for 
Sir  Tyrwhitt  Jones  was  owner  in  fee  simple 
of  the  land  on  which  the  4,200/.  is  charged, 
and  in  such  cases  it  is  the  presumption  of 
law,  which  is  also  in  accordance  with  the 
ordinaiy.  custom,  that  it  is  for  the  interest 
of  the  owner  of  the  estate  that  the  charge 
should  not  be  kept  on  foot. 

If^  therefore,  the  presumption  of  merger 
is  to  be  rebutted  in  the  present  case,  it 
must  be  by  reason  of  the  intention  of  Sir 
Tyrwhitt  Jones  expressed  or  to  be  implied 
from  the  form  of  Uie  transaction.  Exo^t 
from  the  contents  of  the  deed  of  August 
1827,  and  the  declaration  therein  contained, 
no  such  intention  can  be  gathered  from  any 
words  pr  acts  of  Sir  Tyrwhitt  Jones.  The 
question,  therefore,  is  confined  to  the  fair 
inferences  to  be  drawn  from  that  deed. 
After  carefully  considering  this  case,  I  am 
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of  opinion  that  there  is  no  snfficient  evi- 
dence of  such  intention  on  the  part  of  Sir 
Tyrwhitt  Jones  to  be  gathered  from  that 
deed  In  the  first  place,  the  declaration 
that  the  4,200/.  shall,  immediately  after  the 
death  of  Mr.  Mytton,  be  in  trust  for  Sir 
Tyrwhitt  Jones^  his  executors,  administra- 
tors and  assigns,  for  his  and  their  absolute 
benefit,  is  merely  the  statement  of  the  trust 
which  already  affected  the  fund,  and  cannot 
therefore,  I  tiiink,  be  properly  taken  to  be 
an  expression  of  his  intention  that  the  fund 
should  not  merge  at  a  future  period.  The 
observation  pressed  upon  me,  that  if  Sir 
Tyrwhitt  Jones  had  intended  that  the 
charge  should  merge,  he  would  have  so 
expressed  it  in  the  deed,  does  not  meet 
with  my  assent  It  might  well  happen  that 
Sir  Tyrwhitt  Jones  might  have  predeceased 
Mr.  Mytton,  in  which  case  the  charge  must 
necessarily  have  been  kept  on  foot,  and  the 
expression  of  such  an  intention  that  the 
4,200/.  should  merge  could  only  have  been 
properly  applied  to  the  case  of  Sir  Tjrrwhitt 
Jones  surviving  Mr.  Mytton,  and  not  to 
his  dying  before  him;  in  which  case,  in 
the  event  of  intestacy,  the  land  would 
necessarily  have  gone  to  the  heir,  and  the 
charge  to  his  le^  personal  representative 
and  next-of-kin;  and  without  adopting 
or  expressing  any  opinion  as  to  whether 
the  previoii^y-expressed  intention  of  Sir 
Tyrwhitt  Jones  would  be  sufficient  to 
create  a  present  merger,  this  I  apprehend 
to  be  clear,  that  no  previous  expression  of 
such  intention  would  have  any  effect,  unless 
Sir  Tyrwhitt  Jones  lived  to  the  time  when 
such  two  interests  became  united.  In  any 
other  event,  the  only  way  in  which  Sir 
Tyrwhitt  Jones  coidd  operate  upon  the 
fond  would  be  by  dealing  directly  with  it, 
either  by  deed  or  wilL  Of  course,  if  Sir 
Tyrwhitt  Jones  had  thought  fit  specifically 
to  dispose  of  this  property  by  will  in  favour 
of  his  heir,  or  any  other  relation,  he  might 
have  done  so,  and  then  the  disposition  would 
have  taken  effect,  and  this  question  would 
never  have  arisen — ^it  would  have  taken 
effect  even  if  he  had  pre-deceased  Mr. 
Mytton.  I  also  entertain  very  considerable 
doubt  whether  any  expression  of  intention  of 
Sir  Tyrwhitt  Jones  previously  to  the  time 
when  the  properties  united  could  fairly 
settle  this  matter.     It  is  clear  he  could 


alter  his  intention  at  any  time  up  to  the 
time  of  merger;  but  what  principally  in- 
fluences my  judgment  is,  that  I  do  not 
think  any  such  expression  of  intenticm  is 
fairly  to  be  found  in  the  deed,  that  the 
charge  should  not  merge,  but  was  to  remain 
on  foot.  This  expression  of  intention  ought 
to  be  the  expression  of  the  owner  of  the 
chai^,  but  there  is  not  any  such  expression 
here ;  it  is  no  more  the  expression  of  Sir 
Tyrwhitt  Jones  than  it  is  of  Mr.  Lloyd 
It  is  true  that  it  is  stated  here,  that  this 
was  at  the  request  of  Sir  Tyrwhitt  Jones, 
but  that,  in  my  opinion,  applies  only  to 
the  5,000/.  which  was  given  to  Miss  Mytton. 
They  are  both  trustees,  and  they  hath,  in 
their  character  of  trustees  declare  the 
trusts  of  the  fund  Except  as  trustees, 
they  declare  nothing.  In  order  to  have 
satisfied  the  contention  of  the  plaintiff, 
assuming  the  declaration  of  intention  by 
anticipation  to  be  the  period  when  the 
charge  falls  in  (as  to  which  I  mean  to 
express  no  opinion),  there  ought  to  have 
been  an  expression  of  intention  of  Sir 
Tyrwhitt  Jones  alone,  in  his  character  of 
cestui  que  trust,  and  not  jointly  with  Mr. 
Lloyd  in  his  character  of  trustee. 

I  have  looked  carefully  through  all  the 
cases  on  the  subject,  and  I  find  none  that 
govern  this  case.  In  almost  all  the  cases 
the  property  is  conveyed  to  a  third  person 
in  order  to  prevent  its  merging,  so  that  it  is 
kept  on  foot ;  the  chaige  is  conveyed  to  a 
thud  person  in  trust  for  the  benefit  of  the 
owner  of  the  estate,  his  executors,  adminis- 
trators and  assigns ;  and  in  this  case,  no 
doubt,  if  Sir  Tyrwhitt  Jones,  upon  the 
death  of  Mr.  Mytton,  had  thought  fit  to 
direct  this  charge  to  be  transferred  to  a 
third  person  in  trust  for  himseli^  his  execu- 
tors, administrators  and  assigns,  it  would 
have  kept  it  on  foot ;  but  nothing  of  that 
sort  happened,  or  could  have  happened,  by 
reason  of  what  has  occurred. 

My  opinion  therefore  is,  that  when  Mr. 
Mytton  died  this  charge  mei^ged  in  the 
inheritance,  and  'I  must  make  a  declaration 
to  that  effect. 
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Wood,  V.C. 
June  3, 


V.C.  ) 
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WAMHAM  V.  8TAINT0N. 


MuUifariaumeM — Demurrer — Parttes — 
Fraud. 

In  the  year  1771,  O.  cusigned  fifty-five 
Mkares  in  a  Scotch  public  company  called 
Carron  Company  to  hi*  bankers  cu  security 
for  a  debt  and  further  advances,  In\^\Zthe 
bankers  sold  fifteen  of  such  shares  to  «/,  and 
in  1817  the  then  personal  rejyresentative  of 
G.  sold  the  remaining  forty  shares  to  U. 
J,  continued  manager  of  the  company  up  to 
his  death  in  1815;  cmd  the  fifteen  shares 
bought  by  him  were  subsequently  sold  by  his 
representatives,  H.  died  in  1851,  and  the 
forty  shares  were  still  standing  in  his  name. 
In  1862,  a  bill  was  filed  by  the  personal 
representative  of  O,  then  recently  constituted 
in  £!nglandj  against  the  personal  represen- 
tatives of  J,  and  Hy  alleging  that  J.  and 
H.  vfho  managed  the  business  of  Carron 
Company y  had  fraudulently  misrepresented 
the  state  of  the  affairs  of  the  company^ 
whereby  they  had  been  enabled  to  purchase 
the  fifteen  and  the  forty  shares  respectively 
at  an  undervalue^  and  praying  re-transfer 
of  the  forty  shares,  and  that  the  estates  of 
J.  and  H,  might  jointly  and  severally  answer 
the  difference  between  the  purchase-money 
and  value  of  the  fifteen  shares : — Held,  on 
demurrer^  that  the  bill  was  multifarious. 

Although  a  person  who  is  accessory  to  a 
fraud  from  which  he  has  himself  derived  no 
pecuniary  benefit  may  be  made  a  party  for 
purposes  of  discovery  and  to  make  him  an- 
swerable for  costs;  he  cannot  be  made  liable 
for  damages  in  equity,  and  after  his  death 
a  bill  cannot  be  maintained  against  his 
representatives. 

This  was  a  demurrer. 

The  plaintiff  was  the  legal  personal  repre- 
sentatiye  of  Francis  Qarbett,  one  of  the 
original  shareholders  of  Carron  Company. 
The  demurring  defendant  was  the  personal 
representatiye  of  Joseph  Stainton. « 

The  bill,  after  stating  that  Carron  Com- 
-  pany  were  a  corporation  incorporated  in 
1773  by  Royal  Charter,  under  the  Union 
Seid  of  Scotland,  set  forth  various  stipula- 
tions of  a  deed  of  the  6th  of  May  1771 
T^iolating  the  affurs  of  the  company,  from 


which  it  appeared  that  the  capital  stock  of 
the  company  consisted  of  150,000/.  divided 
into  600  shares  of  250L  each;  that  those 
partners  only  who  held  ten  shares  and 
upwards  were  entitled  to  vote,  and  that 
every  person  holding  shares  in  the  company 
who  might  wish  to  sell  was  to  offer  his 
shares,  at  the  price  at  which  he  might 
desire  to  sell,  to  the  company  in  the  first 
place,  and  to  the  voting  partners  in  the 
second  place. 

The  bill  then  alleged,  that  in  March  1771, 
F.  Garbett,  who  was  then  the  holder  of  fifty- 
five  shares  in  Carron  Company  assigned  his 
shares  to  Messrs.  Qlyn  «fe  Hal^Eax,  to  secure 
a  debt  and  further  advances. 

That  F.  Garbett  died  in  Januaiy  1800; 
and  that  in  1806  one  Charles  Selkrig,  with- 
out notice  to  any  person  interested  in  F. 
Garbett's  estate,  procured  himself  to  be 
decerned  executor  creditor  to  the  extent  of 
forty  of  the  fifty-five  shares. 

lliat  one  Joseph  Stainton  was  manager 
of  Carron  Company  from  1786  to  1825,  and 
that  from  1808  to  1851  Henry  Stainton 
was  the  resident  agent  of  the  company  in 
London. 

That  in  April  1813  thirty  of  such 
shares  were  offered  for  sale  by  Glyn  & 
Halifax,  and  on  the  29th  of  June  1813, 
the  same  were  agreed  to  be  purchased  by 
J.  Stainton,  at  the  rate  of  133/.  per  share, 
but  fifteen  only  of  such  shares  were  trans- 
ferred to  J.  Stainton  in  Januaiy  1815. 

That  on  the  29th  of  September  1817,  the 
remaining  forty  shares  were  offered  for  sale 
by  the  said  Charles  Selkrig,  and  purchased 
by  H.  Stainton. 

The  biU  then  after  stating  the  death  of 
J.  Stainton  and  shewing  that  the  defSendant 
W.  Horn  was  his  personal  representative, 
and  the  death  of  H.  Stainton,  and  shewing 
that  certain  other  defendants  were  his  per- 
sonal representatives  alleged  that  the  plain- 
tiff in  1860  ascertained  for  the  first  time 
that  the  sales  of  the  fifteen  shares  and 
forty  shares  were  fraudulent  and  void. 

Tlie  bill  also  all^;ed  that  from  the  time 
J.  Stainton  was  appointed  manager  of  the 
company,  he  had  introduced  his  relations 
and  friends  into  Carron  Company,  par- 
ticularly one  Joseph  Dawson,  who  was 
appointed  assistant-manager  at  Carron,  and 
William  Dawson. 
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The  30th  paragraph  of  the  bill  was  as 
follows : 

''The  said  J.  Stainton  and  H.  Stainton, 
taking  advantage  of  their  respective  posi- 
tions in  the  said  company,  and  in  collusion 
with  the  said  J.  Dawson  and  the  defendant 
W.  Dawson,  entered,  long  previous  to  the 
year  1815,  into  a  scheme  to  secure  to  them- 
selves the  whole  benefit  of  the  said  company, 
and  with  that  view  conspired  together  to 
procure  the  discontinuance  of  the  said  com- 
mittees of  management  where  proxies  Were 
not  allowed,  and  to  keep  the  accoimts  of  the 
said  company  fraudulently,  so  as  to  conceal 
from  the  shareholders  of  the  said  company  the 
real  value  of  the  shares,  in  order  that  they 
might buyup  at  an  undervalue  such  shares  as 
were  offered  for  sale,  and  at  the  same  time 
make  themselves  a  majority  of  votes  at  the 
meetings  of  the  company." 

The  bill  further  alleged  that  the  company 
had,  for  many  years  previous  to  1815,  been 
in  the  habit  of  supplying  government  with 
ndlitary  stores,  which  were  manufEictured 
at  Carron,  and  consigned  to  the  agent  in 
London  for  delivery  to  the  Board  of  Ord- 
nance. That  J.  Dawson  and  J.  Stainton 
used  to  invoice  the  goods  to  London,  and 
to  debit  them  to  the  Board  of  Ordnance  in 
the  books  at  Carron,  at  a  price  much  less 
than  that  at  which  they  had  contracted  to 
seU  them  to  the  Board  of  Ordnance.  That 
after  the  Board  had  paid  the  full  contract 
price,  H.  Stainton  entered  the  sums  which 
he  actually  received  to  the  credit  of  the 
Board  of  Ordnance  in  the  separate  account 
with  them  kept  in  the  books  of  Carron 
Company  in  London,  but  that  he  remitted 
to  Carron  only  the  sums  at  which  the 'goods 
were  invoiced  thence  to  him,  the  difference 
between  this  sum  and  the  sum  paid  by  the 
Board  of  Ordnance  being  retained  and  in- 
vested in  the  name  of  J.  Stainton  as  a  secret 
reserve  fund.  That  between  the  years  1808 
and  1816,  the  company  had  veiy  laige 
transactions  with  the  Board  of  Ordnance. 
And  that  on  the  1st  of  January  1 808,  the 
company  was  possessed  of  government  stock 
standing  in  ihe  name  of  J.  Stainton  as 
trustee  to  the  amount  of  80,000^  That 
between  1808  and  1816  H.  Stainton,  with 
the  privity  of  J.  Stainton,  purchased  stock 
to  the  amount  of  110,000^,  with  monies 
which  he  had  received  from  the  Board  of 


Ordnance  in  excess  of  the  sums  charged  to 
them  in  the  books  at  Carron.  That  previous 
to  1816,  stock  to  the  amount  of  70,000/L 
had  been  sold  for  the  use  of  the  company, 
and  that  at  that  date  120,000^  stock,  which 
belonged  to  the  company,  was  standing  in 
the  name  of  Joseph  Stainton,  and  that  the 
dividends  upon  the  stocks  so  from  time  to 
time  purchased  for  the  company,  were  r^a- 
larly  carried  to  the  credit  of  the  company 
in  the  books  at  Carron  from  1808  to  1816; 
but  that  the  amount  of  stock  belonging 
to  the  company  nowhere  appeared  in  the 
books  at  Carron  or  in  London.  That 
up  to  1816  H.  Stainton,  in  the  Ordnance 
account  sent  frt>m  London  to  Carron,  stated 
the  sums  received  from  the  Board  of 
Ordnance  at  the  true  amount,  so  that  the 
Ordnance  account  in  London  shewed  that 
the  Board  had  paid  large  sums  in  excess  of 
what  they  were  charged  with,  but  that  J. 
Stainton  in  transferring  these  accounts  to 
the  books  at  Carron  altered  them  so  as  to 
make  it  appear  that  the  sum  paid  by  the 
Board  of  Oninance  was  the  sum  at  whidi 
the  goods  had  been  invoiced  from  Carron  to 
London. 

The  bill  also  alleged  that  H.  and  J.  Stain- 
ton, between  the  years  1808  and  1817, 
retained  in  their  own  hands  other  very 
laige  sums  belonging  to  the  company,  and 
that  the  accounts  of  the  company  had  been 
falsified,  and  that  under  the  circumstances 
the  said  fifteen  and  forty  shares  had  been  par- 
chased  by  J.  andH.  Stainton  at  an  undervalue. 
That  the  existence  of  the  secret  reserved 
fund  was  never,  until  1852,  communicated 
to  or  made  known  by  any  of  the  share- 
holders of  the  said  company  other  than 
J.  Stainton,  H.  Stainton,  J.  Dawson  and 
W.  Dawson;  but  that  after  that  date  H, 
Stainton  was  compelled  to  disclose  the 
existence  of  such  f^d,  and  that  he  subse- 
quently paid  or  accounted  for  it  to  the 
company.  That  the  debt  due  to  Messrs. 
Glyn  db  Halifax  had  been  discharged;  and 
that  that  firm  had  disclaimed  all  interest 
in  the  forty  shares  which  were  still  stand- 
ing in  the  name  of  BL  Stainton. 

The  bill  prayed  that  it  might  be  dedared 
that  the  sale  of  the  forty  shares  to  H.  Stain- 
ton was  obtained  fraudulently  by  him,  and 
was  therefore  void,  and  ought  to  be  set 
aside,  and  that  proper  directions  might  be 
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giyen  fw  tranaferring  such  forty  sbareB 
into  the  name  of  the  plaintiff;  and  that  it 
might  also  be  declared  that  the  sale  of  the 
fifteen  shares  to  J.  Stainton  was  frauda- 
lently  obtained,  and  that  the  estates  of 
the  said  H.  Stainton  and  J.  Stainton  were 
jointly  and  severally  liable  to  pay  and  make 
good  to  the  plaintiff  the  difference  between 
the  purchase-money  given  for  such  fifteen 
shares  and  the  actual  value  thereof  at  the 
time  of  such  sale ;  and  that  an  account 
might  be  taken  of  all  dividends  and  bonuses 
which  had  accrued  upon  the  said  fifteen 
and  forty  shares  respectively  since  the 
transfer  thereof  to  H.  Stainton  and  J.  Stain- 
ton respectively. 

To  this  bill  the  defendant,  W.  Horn, 
demurred  for  want  of  equity  and  multifa- 
riousness. 

Sir  H,  Caima  and  Mr.  J,  Pearson^  for 
W.  Horn,  the  representative  of  J.  Stainton, 
in  support  of  the  demurrer,  submitted  that 
the  proper  plaintiff  was  not  before  the 
Court.  The  plaintiff  on  the  record  was  the 
representative  of  F.  Garbett,  who  was  the 
mortgagor  of  the  fifteen  shares.  The  plain- 
tiff had  not,  by  any  allegation  in  the  bill, 
entitled  himself  to  sue  in  respect  of  these 
shares.  K  fraud  was  practised  at  the  time 
of  the  contract,  the  proper  persons  to  com- 
plain were  Messrs.  Olyn  k  Co.,  but  there 
were  no  allegations  in  the  bill  that  Messrs. 
Glyn  &  Co.  had  been  misled  in  any  par- 
ticular. Then  the  allegations  of  fraud  were 
extremely  vague,  and  did  not  make  even  a 
primA  facie  case  against  J.  Stainton.  The 
relief  prayed  by  the  bill,  as  against  J.  Stain- 
ton, was  simply  "damages.'*  Until  the 
recent  act,  a  Court  of  equity  never  gave 
damages,  except  in  the  case  of  mesne  profits, 
which,  in  reality,  came  within  the  rule  of 
profits  made  by  a  wrongdoer. 

Powdl  V.  Aiken^  4  Kay  k  J.  343. 
Wilde  V.  Qihetmy  1  H.L.  Cas.  605. 
There  was  no  authority  for  a  bill  of  this 
sort  in  equity :  a  bill  not  to  undo  the  trans- 
action and  place  the  parties  in  statu  quOy 
but  to  obtain  in  equity  damages  analogous 
to  the  damages  that  would  be  obtained  in 
an  action  for  deceit  at  law,  when  from  the 
lapse  of  time,  the  action  at  law  could  not 
be  nutintained. 

The  bill  was  also  multifarious ;  the  sale 
of  the  forty  shares  to  H.  Stainton  being  a 
transaction  entirely  distinct  from  the  sale 


of  the  fifteen  shares  to  J.  Stainton.  The 
bill,  so  &r  as  it  related  to  the  forty  shares, 
ought  to  be  against  the  estate  of  H.  Stain- 
ton only,  and  J.  Stainton's  representatives 
were  not  proper  parties.  K  relief  was  sought 
against  them,  it  must  be  by  a  separate  bilL 

Mr,  Oiffard  and  Mr,  Eddis,  in  support 
of  the  bill,  contended  that  J.  Stainton's 
representatives  were  properly  made  parties : 
this  being  a  suit  in  respect  of  a  fraud 
recently  discovered. — 

The  Attorney  General  v.  Oradock^  3  MyL 
<k  Cr.  85;  s.  c  6  Law  J.  Rep.  (n.b.) 
Chanc.  341. 

Blair  v.  Bromley,  2  Ph.  354. 
The  frihud  was  an  entire  frihud,  and  there 
was  a  distinct  allegation  of  the  period  at 
which  it  was  discovered,  which  was  all  that 
was  requisite.  At  any  rate,  the  bill  could  be 
sustained  against  J.  Stainton's  representa- 
tives, J.  Stainton  standing  in  the  position 
of  a  trustee,  who  had  colluded  with  his 
co-trustee  in  defeating  the  rights  of  the 
plaintiff. 

As  to  multifariousness,  the  representative 
of  Joseph  Stainton  was  a  proper  party  in 
respect  of  the  fraud  as  affecting  the  sale 
of  forty  shares,  and  the  representatives  of 
H.  Stainton  were  proper  parties  in  respect 
of  the  frtiud  as  affecting  the  sale  of  the 
fifteen  shares.  If  the  transactions  were  to 
be  treated  as  distinct,  there  could  be  no  reason 
for  filing  two  bills  by  the  same  plaintiff 
against  the  same  defendants,  thus  TT>fr1ri"g 
two  suits  necessary  instead  of  one. 

Wood,  V.C— I  think  that  the  allega- 
tions in  this  bill  would  be  insufficient  to 
maintain  it  if  it  were  a  bill  against  J.  Stain- 
ton alone  in  respect  of  the  fifteen  shares. 
That,  of  course,  would  only  be  a  question 
of  amending,  but  further,  it  seems  to  me 
that  a  bill  framed  like  this  is  multifurious, 
and  that  any  relief  sought  against  J.  Stain- 
ton in  that  respect  must  be  by  separate  bilL 

There  are  several  inaccuracies  in  this 
bilL  Now  accuracy  is  requisite  in  every 
case,  and  more  especially  is  it  required 
in  a  case  where  thirty- eight  years  after 
the  death  of  a  man  who,  the  plaintiffs 
say,  committed  a  frihud,  and  half  a  cen- 
tury after  that  frihud  is  said  to  have 
been  committed  the  plaintiffs  come  into 
this  Court  to  charge  the  person  who  is 
third  or  fourth  representative  of  the  do- 
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ceased  man  with  the  consequences  of  that 
fraud.  In  that  state  of  circumstances  a 
very  distinct  case  must  be  made,  and  very 
precise  allegations  indeed  are  required. 

The  allegations,  if  they  are  taken  as 
against  J.  Stainton  alone,  stand  thus.  In 
April  1813,  a  treaty  is  made  for  the  sale 
of  thirty  shares  to  J.  Stainton  at  a  fixed 
price;  the  contract  was  completed  as  to 
fifteen  shares  only  in  January  1815,  but  it 
was  made  and  the  price  fixed  in  1813,  and 
that  is  what  we  must  look  to.  The  allega- 
tion of  fraud  contained  in  Paragraph  30. 
is  not  precise  enough  to  invalidate  the 
transaction  which  took  place  in  April  1813, 
because  the  fraud  alleged  might  well  be 
"  long  previous  to  1815,"  and  yet  after  the 
sale,  llien  there  are  allegations  as  to  how 
the  fraudulent  scheme  was  carried  into 
effect  Then  all  that  we  get  from  the  alle- 
gations that  follow  is  this:  that  in  1808 
there  was  80,000/.  standing  in  the  name 
of  J.  Stainton  as  trustee  for  the  company, 
and  that  of  that  sum  70,000/.  was  properly 
applied  before  1816,  it  not  being  said  what 
was  done  with  the  rest.  How  can  I  carry 
back  the  fraudulent  contrivance  to  this 
matter?  The  only  fraud  alleged  anterior  to 
1813  is  with  reference  to  the  Ordnance 
stock :  and  I  find  that  actually  70,000/.  of 
that  stock  was  rightly  and  duly  applied 
without  any  fraud  at  all,  for  the  benefit  of 
the  company.  Then,  again,  we  find  that  up 
to  the  year  1816,  H.  Stainton  stated  the 
true  amount  paid  by  the  Board  in  his  Lon- 
don account,  so  that  the  Ordnance  account 
in  London  shewed  that  the  Board  had  paid 
large  sums  in  excess  of  what  they  were 
chiu^ed  with;  therefore  anybody  looking 
into  the  two  sets  of  books  could  have  seen 
the  fraud,  if  there  were  any.  Nothing  was 
kept  back,  but  up  to  1816  everything  was 
straightforward  and  proper.  Then  follow 
allegations  as  to  the  manner  in  which  the 
accounts  were  kept;  but  why  am  J,  fifty 
years  after  the  transaction,  to  assume  that 
all  these  things  are  fraudulent  beyond  what 
they  are  positively  and  clearly  stated  to  be? 
Then  after  that  there  is  nothing  alleged 
beyond  the  existence  of  a  secret  reserve 
fond  which  was  never,  until  1852,  commu- 
nicated to  or  known  by  any  of  the  share- 
holders of  the  company,  other  than  J.  Stain- 
ton, H.  Stainton,  J.  Dawson  and  W.  Dawson. 
But  there  is  no  averment  which  shews  that 


until  after  1813  there  was  any  secret  fond 
which  would  make  the  shares  worth  a 
farthing  more,  inasmuch  as  out  of  all  that 
is  alleged  to  have  been  purchased  up  to 
that  time,  viz.,  80,000/.,  70,000/L  had  bewi 
carried  to  the  general  account  of  the  com- 
pany, and  though  it  is  averred  that  the 
value  of  the  shares  was  considerably  more 
than  60,000/.,  the  whole  surplus  value  may 
have  been  on  the  forty,  and  not  on  the 
fifteen,  shares. 

If  there  was  simply  inaccuracy  in  the 
allegations,  I  should  allow  leave  to  amend; 
but  the  question  of  multi&riousness  remains, 
which  depends  upon  whether,  assuming 
Joseph  to  have  helped  Henry  in  conced- 
ing the  value  of  the  shares,  not  with  a 
specific  view  of  defrauding  those  particular 
persons  or  any  one  else,  he  thereby  became 
jointly  responsible  with  Henry  as  a  sort  of 
surety  or  co-trustee  for  the  difference  be- 
tween the  purchase-money  and  the  actual 
value  of  the  shares  taken  by  Henry. 

Now,  in  the  first  place,  as  reg&rds  the 
shares,  it  is  averred  that  all  H.  Stainton's 
shares  are  in  existence;  so  far  as  regards 
these  shares,  then,  you  can  get  them  back, 
and  you  could  not  make  J.  Stainton  answer- 
able for  more  than  you  get  here;  you  have 
the  shares,  that  is  all  you  want. 

The  next  point  is,  as  to  the  bonuses  and 
dividends,  lie  third  paragraph  of  the  prayer 
asks,  that  an  account  may  be  taken  of  all 
dividends  and  bonuses  which  have  accrued 
upon  or  in  respect  of  the  said  forty  shares 
and  fifteen  shares  respectively,  since  the 
transfers  thereof  to  the  said  H.  Stainton 
and  J.  Stainton  respectively ;  and  that  such 
directions  may  be  given  with  reference  to 
the  payment  to  the  plaintiff  of  such  divi- 
dends and  bonuses  as  shall  seem  just,  the 
plaintiff  being  ready  and  willing  to  make 
all  proper  allowances  on  his  behalf  I 
confess  it  does  seem  to  me  entirely  new  to 
say,  that  a  person  assisting  in  a  fraud  of 
this  description  may  be  brought  here  not 
for  discovery  and  to  pay  the  costs,  or  to 
join  in  paying  the  costs,  but  to  be  an- 
swerable in  damages  notwithstanding  he  has 
received  no  benefit  from  the  fraud.  This  is 
not  a  case  of  two  co-trustees  holding  a  fund, 
and  one  aUowing  the  other  to  sell  it  and 
pocket  the  money;  permitting  the  money  to 
be  so  dealt  with,  of  course  he  would  be 
answerable  for  the  whole  of  it ;  but  the  case 
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IB  stained  to  this  extreme.    Here  are  two 
agents  of  a  company  who  are  keeping  back 
for  their  own  purposes  and  for  their  own 
benefit  the  actual  price  of  the  shares,  so 
that  when  the  persons  who  sell  the  shares 
are  selling,  they  sell  at  an  undervalue  to 
one   or  other  of  those  two  agents;  and 
then  the  question  is,  whether  A,  who  has 
joined  in  this  misrepresentation,  who  held 
out  to  the  public  that   the  shares  were 
of  such  a  value,  can  be  held  to  make  good 
out  of  his  assets  (having  received  no  por- 
tion of  the  money)  the  difference  in  the 
value  (the  damages,  in  &ct,  for  it  is  nothing 
else)  between  the  price  paid  by  R  and  the 
actual  value  of  the  shares.   If  he  is  liable 
to  make  good  the  damages  at  all,  which  I 
do  not  think  in  this  Court  he  would  be,  it 
i^pears  to  me  it  would  be  in  an  action  at 
law  for  the  damages  sustained  by  the  vendor 
in  consequence  of  the  false  representations 
which  were  made  to  him  of  the  value,  which 
induced  him  to  sell  his  shares,  not  to  A 
but  to  somebody  else,  at  an  undervalue. 
This  Court  knows  how  to  deal  with  a  per- 
son who  wrongfully  receives  a  fund:  the 
Court  will  make  him  refund  it.  Again,  every 
person  concerned  in  a  fraud,  and  who  assists 
in  the  &aud  and  occasions  damage  by  fraud 
to  another,  may  in  his  lifetime  be  brought 
here  and  compelled  to  give  discovery  and 
made  answerable  for  costs;  but  I  do  not 
know  of  any  case  where  a  person  has  been 
made  answerable  in  damages  for.  the  benefit 
accrued  to  another  person  from  a  fr^ud,  or 
has  been  called  upon  to  make  good  the 
profits  which  that  other  person  so  derived. 
The  case  is  a  great  deal  stronger  when  the 
person  who  made  these  false  representations 
has  been  dead  thirty-eight  years,  and  his 
executors  are  now  being  brought  here  to 
answer  for  thent 

I  am  not  saying  what  might  have  hap- 
pened assuming  a  clear  case  of  fraud  up  to 
'  the  present  time,  and  J.  Stainton  receiving 
a  b^efit  frt>m  the  fraud.  That  is  a  different 
question  from  the  question  whether  his  exe- 
cutors are  liable  for  H.  Stainton's  defaults; 
and  if  they  are  not  liable  for  H.  Stainton's 
defiiults,  then  clearly  they  ought  not  to  be 
brought  here.  If  the  case  of  H.  Stainton 
is  to  be  investigated  as  to  a  sale  which  took 
place  Uiree  or  four  years  after  the  sale  to 
J.  Stainton,  that  would  be  a  perfectly 
different  transaction;  and  I  think  myself 
New  Sbbibs,  32.— Chahc. 


there  is  great  reason  for  concluding  from 
that  statement  about  the  70,000/.,  that  the 
fnxxd  might  be  found  to  have  taken  place 
under  a  totally  different  state  of  circum- 
stances, with  which  the  executors  of  J. 
Stainton  ought  not  to  be  mixed  up.  On 
these  grounds,  I  must  allow  the  demurrer 
generally.  I  do  not  think  enough  is  stated 
to  make  the  case  equitable ;  and  it  appears 
to  me  that  this  bill  cannot  be  amended, 
so  as  to  keep  the  executors  of  J.  Stainton 
here  with  those  of  H.  Stainton.  I  shall 
not,  therefore,  give  leave  to  amend;  but 
if  there  is  to  be  a  bill  at  all  against 
J.  Stainton's  estate,  it  must  be  a  separate 
bill 


IlOMILLY,M.R. 

Jan.  29, 


LY,M.R.    ) 

,  30,  31.  / 


WINBOYEB  V.  SMITH. 


Copyright  of  Designs — 6  <Cr  7  Vict,  c,  65. 
—diS^eVict.  c,  100. 

The  6  <Cr  7  Vict,  c  65.  applies  only  to 
new  designs  having  reference  to  some  pur- 
pose of  utility;  and  in  order  to  obtain 
the  benefit  of  the  act,  the  purpose  must 
be  spe^fied  in  the  description  supplied  for 
registration. 

A  coachmaker  caiised  to  be  registered, 
under  6  <Cr  7  Vict.  c.  65,  a  design  for  a 
dog-cart,  specifying  as  the  purpose  of  utility 
that  *' higher  front  wheels  could  be  used  or 
closer  coupling  effected.**  The  design  con- 
sisted of  parts  1,  2,  3,  4,  of  which  1,  2.  and 
3.  had  nothing  to  do  wUh  front  wheels  or 
closer  coupling,  and  No.  4.  was  not  new: — 
Held,  thcU  no  exclusive  privilege  was  gained 
by  registration. 

This  bill  was  filed,  by  Charles  Sandford 
Windover,  to  restrain  George  Frederick 
Smith  from  infringbg  the  plaintiff's  regis- 
tered design  for  the  shape  and  configuration 
of  the  body  of  a  four-wheeled  carriage, 
calleda  "dog-cart  phaeton."  It  further  asked 
that  all  carriages  made  according  to  the 
design  might  be  delivered  up,  and  for  an 
account  and  payment  of  all  money  received 
from  sales  made,  and  for  damages. 

On  the  19th  of  October  1859,  the 
plaintiff,  before  any  publication  of  the 
design,  caused  the  same  to  be  registered 
4C 


Digitized  by 


Google 


562 


COUKTS  OF  CHANCERY: 


[N.S. 


under  the  6  &  7  Vict,  c,  65.  (1)  For 
that  purpose  he  furnished  to  the  registrar 
drawings  or  prints  of  the  carriage,  en- 
titled "Windover's  Dog-Cart  Phaeton," 
with  the  following  description  of  the  design: 
"  The  purpose  of  utility  to  which  the  shape 
or  configuration  of  the  new  parts  of  this 
design  have  reference  is,  that  much  higher 
front  wheels  can  be  used,  or  closer  coupling 
is  effected,  and  a  saving  in  horse-power. 
The  carriage  is  built  with  a  double-curved 
arch,  as  shewn  at  4. :  1.  the  seat ;  2.  the 
opera  board;  3.  the  boot;  and  4.  the  curved 
arch,  under  which  the  wheels  turn.  The 
parts  marked  1,  2,  3.  and  4.  are  new ;  the 
rest  is  old,  so  far  as  regards  the  shape  and 
configuration  thereof."  The  registrar  affixed 
the  No.  4205  upon  the  drawings. 

The  arch  referred  to  was  directly  under 
the  body  of  the  carriage,  so  that  the  wheels, 
while  revolving,  pass  under  it  when  the 
carriage  is  turned. 

On  the  3rd  of  June  1862  the  plaintiff 
discovered  that  the  defendant  had  for  some 
time  been  making  and  selling  dog-cart 
phaetons  in  imitation  of  the  plaintiff's 
design.  This  bill  was  therefore  filed.  The 
three  years'  monopoly  allowed  by  the  act 
had  expired  since  the  filing  of  the  bill. 

Mr,  Selt&yn  and  Mr.  Bevir,  for  the  plain- 
tiff.— The  outline  of  the  body  of  this  carriage 
was  formed  from  an  original  idea  of  the 
plaintiff:  it  was  altogether  new,  and  its 
parts  had  been  adapted  to  purposes  of 
utility:  it  came  strictly  within  the  term 
"  configuration  "  under  the  6  <fe  7  Vict  c.  65. 
8.  2.   ^e  plaintiff,  therefore,  was  entitled 

(1)  The  act  by  section  1,  after  referring  to  5  &  6 
Vict.  c.  100.  (relating  to  copyright  of  deeigns  for 
ornamentation)  recitee  as  follows :  "And  whereas  it 
is  expedient  to  extend  the  protection  afforded  by 
the  act  to  sach  designs  hereinafter  mentioned,  not 
being  of  an  ornamental  character,  as  are  not 
included  therein."  And  by  section  2.  enacts  as 
follows  :  "And  with  regard  to  any  new  or  original 
design  for  any  article  of  manufiu^nre  having  refer- 
ence to  §ome  purpose  of  uiilitp,  so  &r  as  such  design 
shall  be  for  the  shape  or  configuration  of  such 
article,  and  that  whether  it  be  for  Uie  whole  of 
such  shape  or  configuration,  or  only  for  a  part 
thereof;  be  it  enacted,  that  the  proprietor  of  such 
design  not  previously  published  m  the  United 
Kingdom  of  Great  Britain  and  Ireland  or  elsewhOTSi, 
shall  have  the  sole  right  to  apply  such  design  to 
any  article,  or  make  or  sell  any  article  according  to 
sach  design  for  the  term  of  three  years  to  be 
computed  from  the  time  of  su<^  design  being 
registered  according  to  this  act." 


to  an  account  of  sales,  and  to  all  other  con- 
sequential relief. 

Mr,  B(iggallay  and  Mr,  ShMeare,  for  the 
defendant,  denied  that  there  was  either 
novelty  or  originality  in  the  design ;  it  wis 
preceded  by  that  of  Mr.  Thorn,  which  was 
made  for  purposes  similar  to  tiiose  of  the 
plaintiff's  design.  Besides,  the  only  part 
of  the  design  which  had  reference  to  any 
purpose  of  utility  was  the  curved  arch,  and 
as  to  that  arches  had  frequently  been  used 
before.  The  idea  was  certainly  not  new ; 
the  purpose  was  not  new,  and  no  mono- 
poly could  be  claimed  for  a  curve  more  or 
less  inflected.  The  case  was  certainly  not 
within  the  6  &  7  Vict  c  65.— They  referred 
to  Norton  v.  Nicholi^  (2),  decided  upon  the 
5&6  Vict  c.  100,  the  act  relating  to  copy- 
right in  designs  for  ornamenting  artides  of 
manufiacture. 

Mr,  Selwyn,  in  reply. 

The  Masteb  op  the  Rolls. — ^The  ques- 
tion involves  the  5  <fe  6  Vict  c.  100.  and 
the  6  <fe  7  Vict  c.  65  ;  both  these  acts  give 
a  monopoly  to  proprietors  of  new  and 
original  designs ;  both  the  acts  relate  to  the 
configuration  of  the  article  or  design,  but  the 
one  applies  to  ornamental  designs  and  the 
other  to  designs  of  utility.  These  purposes 
might  be  combined ;  there  might  be  a  de- 
sign in  which  beauty  was  inseparable  from 
utility;  it  possibly  might  be  registered  under 
one  or  both  of  the  acts,  but  when  registered, 
the  object  of  the  r^istration  must  be  con- 
sidered. Between  patents  and  registered 
designs  there  is  this  analogy :  the  patent 
must  be  accurately  specified,  and  the  design 
must  be  accurately  described  upon  tibe 
register.  In  this  case  the  design  is  for  a 
carriage,  the  figure  of  which  is  pleasing  and 
satisfEtctory.  It  was  not  registered  under 
the  5  <fe  6  Vict.  c.  100,  so  that  the  symmetry 
cannot  affect  the  question.  There  were, 
however,  four  things  claimed  by  the  registiy 
under  the  6  <fe  7  Vict  c.  65 :  first,  the  seat — 
it  might  add  to  the  beauty  of  the  carriage, 
but  it  would  not  facilitate  the  use  of  higher 
wheels,  or  increase  the  claim  of  utility; 
secondly,  the  opera  board — it  was  no  novelty, 
and  its  usefulness  was  not  a  benefit  claimed; 
thirdly,  the  boot — ^it  contributed  nothing  to 
the  utility;  fourthly,  the  curved  arch — ^that 

(1)  1  £.  &  £.  761;  8.c.28LawJ.Rep.(K.8.) 
Q.B.  225. 
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did  contribute  to  utility.  It  is  not  necessary  to 
consider  whether  the  mention  of  the  three 
points  which  did  not  conduce  to  utility  could 
invalidate  the  registration — ^possibly  not.  It 
is,  however,  necessary  to  consider  whether 
the  carved  arch  is  such  a  new  and  original 
design  that  its  registration  entitled  the 
plaintiff  to  a  monopoly  of  the  design ;  it  is 
no  doubt  useful,  but  each  side  said  that  an 
arch  was  previously  used  to  allow  the  front 
wheels  to  pass  under  when  the  carriage  was 
tamed ;  the  only  novelty  therefore  claimed 
is,  that  the  arch  is  something  higher,  so 
that  larger  front  wheels  can  be  used,  but 
such  an  application  cannot  be  claimed  as  a 
novelty,  merely  because  each  had  been  con- 
structed a  little  larger.  How,  therefore,  can 
the  design  be  considered  new  within  the 
meaning  of  the  act  ?  The  examination  of 
the  pLuntiff  made  it  apparent  that  the 
nature  of  the  invention  was  accurately  stated 
in  the  certificate  of  registration,  and  the 
evidence  generally  on  his  behalf  sufficiently 
shewed  that  he  was  not  the  first  maker  of 
this  kind  of  dog-cart;  still  it  is  not  that 
which  affects  his  case:  he  had  failed  to 
establish  the  design  as  a  novelty,  and  in 
consequence  no  relief  can  be  given.  The 
bill,  therefore,  must  be  dismissed  with 
costs. 


ROMILLT,  M.R 
Feb.  26, 


r,  M.R  ) 
6,27.     f 


ELLICB  1^.  BOUPELL. 


Pleading — Bill  to  perpetuate  Testivtwny — 
P/«i  to  amended  Bill — ConsoL  Order  XIV. 
BuU9. 

A  hill  was  filed  to  perpetuate  testimony ^ 
charging  that  the  matter  in  dispute  (viz, 
whMer  a  particular  deed  was  a  forgery) 
could  not  be  made  the  subject  of  judicial 
investigationy  and  interrogatories  u^ere  filed. 
The  defendants  put  in  an  answer,  and  wit- 
nesses were  examined  and  cross-examined. 
The  biU  was  then  amended  and  further  in- 
terrogaiories  filed  seeking  more  extensive 
discovery.  The  defendants  then  pleaded  in 
bar,  that  since  the  filing  of  the  ansioer  the 
plaintiffs  had  filed  a  htll  in  another  branch 
of  the  Court  against  the  defendants  and 
other  persons,  whereby  they  had  made  the 
matter  in  ditpute  the  subject  of  judicial  in- 


vestigation, and  that  it  was  not  the  fact  that 
the  matter  in  dispute  could  nU  be  made  the 
subject  of  judicial  investigation:  —  Held, 
that  the  substance  of  the  plea  was,  that  the 
matter  of  dispute  could  be  made  the  subject 
of  immediate  judicial  investigation;  and  that 
as  this  might  have  been  pleaded  to  the  original 
bill,  it  could  not  be  pleaded  to  the  amended 
bill,  and  the  plea  was  ordered  to  stand  for 
an  ansufer,  with  liberty  to  except 

Semhle— that  a  plea  to  the  same  effect  to 
the  original  bill  would  have  been  good 

The  bill  was  filed,  on  the  6th  and 
amended  on  the  22nd  of  September  1862, 
and  was  by  Bussell  Ellice  and  John  Henry 
Manners  Sutton,  against  Richard  RoupeU 
the  heir-at-law,  and  Sarah  Roupell,  the 
widow  of  Richard  Palmer  RoupeU,  deceased, 
praying  that  they  might  be  at  liberty  to 
examine  as  witnesses  and  perpetuate  the 
testimony  of  Alfred  Douglas  Harwood  and 
other  persons,  to  establish  the  due  execu- 
tion, by  R.  P.  Roupell  and  his  wife,  of  a 
deed,  dated  the  26th  of  September  1853, 
and  to  prove  any  matter  connected  there- 
with, and,  if  necessary,  that  a  commission 
might  issue. 

The  bill  stated  that  Richard  Pahner 
Roupell  was,  in  his  lifetime,  seised  in  fee 
simple  of  a  large  real  estate,  situate  in 
the  several  parishes  of  Lambeth,  Norwood 
and  Streatham,  called  "The  Roupell  Park 
Estate." 

That  by  an  indenture,  dated  the  26th  of 
September  1853,  R  P.  Roupell  and  Sarah 
his  wife,  in  consideration  of  natural  love 
and  affection,  granted,  bargained  and  sold 
unto  his  son  William  Roupell,  his  heirs  and 
assigns  for  ever,  all  the  Roupell  Park  estate, 
free  from  all  dower  to  which  Sarah  Roupell 
might  become  entitled. 

The  names  of  the  parties  executing  the 
deed  to  which  seals  were  affixed,  were 
Sarah  Roupell  and  Richard  Palmer  RoupelL 

The  attestation  ckuse  was  signed  by 
Alfred  Douglas  Harwood,  8,  CopthaU  Court, 
gent. 

The  certificate  that  Sarah  Roupell  ac- 
knowledged the  deed,  under  the  3  <fe  4 
Will  4.  a  74,  was  dated  the  24th  of  Oc- 
tober 1853,  and  as  indorsed  thereon  was 
signed  "  T.  N.  Talfourd,"  then  one  of  the 
Judges  of  the  Common  Pleas. 
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The  bill  also  stated  that  William  Roupell 
took  possession,  and  that  he  in  January 
following  mortgaged  the  estate  in  fee,  and 
that  he  subsequently  created  further  charges 
thereon,  amounting  in  the  whole  to 
100,000/. 

By  a  deed,  dated  the  14th  of  February 
1862,  Messrs.  EUice  and  Sutton  became 
entitled  to  the  whole  of  these  mortgages, 
and  they  took  possession  of  the  estate. 

In  April  1862  the  interest  was  in  arrear, 
the  plaintiffs  therefore  desired  to  sell  por- 
tions of  the  estate ;  but  upon  advertisements 
being  issued,  they  received  a  notice  from 
Richard  Roupell,  dated  the  26th  of  April 
1862,  claiming  the  whole  of  the  Roupell 
Park  estate,  either  as  heir-at-law  or  devisee 
of  his  father  R  P.  Roupell,  and  stating 
his  intention  to  take  legal  proceedings  to 
establish  his  title  to  the  estates  and  to 
recover  the  rents,  on  the  ground  that  the 
estates  belonged  to  his  faUier  at  the  time 
of  his  death. 

This  notice  made  it  impossible  for  the 
plaintiffs  to  sell  any  part  of  the  estate. 

The  plaintiffs  then  said  that  the  whole 
of  the  principal,  with  a  large  arrear  for 
interest  and  costs,  was  due  to  them,  and  that 
they  desired  either  to  realize  their  security 
or  to  enjoy  the  estate  free  from  all  equity 
of  redemption. 

The  bill  alleged  that  the  defendants 
pretended  that  R.  P.  Roupell  did  not  exe- 
cute the  deed  of  the  26th  of  September 
1853,  but  that  the  whole  estate  belonged 
to  R.  P.  Roupell  at  his  death  in  September 
1856,  and  that  Messrs.  EUice  and  Sutton 
had  no  right  to  it,  and  that  Richard  Roupell 
claimed  to  be  entitled  to  the  fee  simple  of 
the  estate  as  heir-at-law  of  his  father,  while 
Sarah  Roupell  claimed  the  estate  as  devisee 
under  a  will,  dated  the  2nd  of  September 
1856,  and  that  both  the  defendants  claimed 
the  estate  free  from  the  claims  of  the  plain- 
tiffs and  the  mortgages. 

The  plaintiffs,  however,  charged  that  the 
deed  of  the  26th  of  September  1853  was 
duly  signed  and  delivered  by  R.  P.  Roupell 
and  Sarah  his  wife,  in  the  presence  of  A 
D.  Harwood,  and  that  under  it  W.  Roupell 
acquired  the  fee  simple  of  the  estate,  and 
that  the  mortgage  was  a  valid  security  for 
the  sums  due  and  owing.  That  there  were 
other  persons  besides  A.  D.  Harwood  (one 


of  whom  was  infirm)  who  could  prove  divers 
matters  and  things  tending  to  shew  the 
validity  of  the  deed  and  tibe  title  of  the 
plaintiffs,  and  that  R.  P.  Roupell  during  his 
life  acknowledged  or  admitted  the  Utle  of 
William  Roupell  under  the  indenture. 

The  plaintiffs  fiu^her  charged  that  the 
several  matters,  and  particularly  the  validity 
of  the  indenture,  could  not  be  made  the 
subject  of  judicial  investigation,  inasmuch 
as  the  defendants  might  delay  to  dispute  the 
validity  of  the  deed,  and  to  prosecute  their 
claims  until  such  time  as  they  might  think 
proper,  and  that  the  plaintiffs  were  in  dan- 
ger of  losing  the  testimony  of  the  witnesses 
who  were  material  to  their  case,  and  that 
their  possession  and  quiet  enjoyment  of  the 
estate  and  their  security  would  be  endan- 
gered, unless  they  were  permitted  to  exa- 
mine their  witnesses  and  have  their  testi- 
mony preserved. 

Interrogatories  were  filed  to  the  bill  as 
amended ;  and  on  the  17th  of  December 
1862  the  defendants  put  in  a  full  answer. 

On  the  8th  of  January  1863  the  pbun- 
tiffs  re-amended  their  bill,  and  alleged  that 
Richard  Palmer  Roupell  knew  that  William 
Roupell  had  entered  into  possession  under 
the  indenture  of  the  26lii  of  September 
1853,  and  that  he  thenceforth  treated  him 
as  the  owner  of  the  estate ;  and  that  the 
defendants  in  1854  admitted  that  W. 
Roupell  had  entered  into  possession  of 
part  of  the  Roupell  Park  estate,  and  ought 
therefore  to  set  forth  under  what  title  he 
did  enter;  and  that  Sarah  Roupell  admitted 
that  she  executed  the  deed  of  the  26th 
of  September  1853,  and  acknowledged  it 
before  a  Judge ;  and  that  she  ought  to  set 
forth  full  particulars  respecting  the  inden- 
ture, her  execution  and  acknowledgment 
thereof,  and  as  to  Richard  Palmer  Roupell's 
knowledge  of  the  said  indenture. 

Further  interrogatories  were  filed;  but 
instead  of  answering,  Mrs.  Roupell  ptit  in  a 
plea  to  this  re-amended  bill,  alleging  that 
Messrs.  EUice  &  Sutton,  on  the  2nd  of 
February  1863,  had  filed  another  bill,  before 
Wood,  Y.C.,  against  Richard  Roupell, 
Sarah  Roupell  and  others,  in  which,  after 
stating  that  Sarah  Roupell  and  Richard 
Roupell  had  said  that  the  deed  of  the  26th 
of  September  1853  was  a  foigeiy,  they 
denied  the  truth  of  such  statement,  and 
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Lad  raised  the  qnestion  whether  such  deed 
was  or  was  not  a  forgery ;  and  that  the 
plaintifis  then  prayed  that  the  said  Sarah 
Boupell  and  Richard  Roupell  might  be 
restrained  by  injxinction  from  taking  any 
proceedings  to  obtain  possession  of  the 
estate ;  and  therefore  that  the  plaintiffs  had 
thereby  made  the  several  matters  in  the 
re-amended  bill  in  this  suit,  and  particu- 
larly the  validity  of  the  deed,  the  subject 
of  judicial  investigation;  and  further,  that 
Mrs.  Roupell,  since  she  filed  her  answer, 
had  ascertained  by  the  means  aforesaid  that 
it  was  not  tnie  that  the  several  matters  to 
the  re-amended  bill,  and  in  particular  the 
validity  of  the  deed,  could  not  immediately 
be  made  the  subject  of  judicial  investigation. 

The  plea  was  set  down  to  be  argued. 

Mr,  Sehoyn  and  Mr,  C,  Stoanston^  for 
Sarah  RoupelL — The  plaintiffs,  by  filing 
the  second  bill  before  Wood,  V.C,  had 
satisfied  themselves  that  the  question  in 
dispute  could  be  made  the  subject  of  judi- 
cial investigation,  and  that  consequently 
any  further  proceeding  in  this  suit  was  a 
work  of  supererogation,  and  ought  not  to 
be  permitted. 

Mr,  Hobhouse  and  Mr,  Cotton,  for  the 
plaintiffs. — The  defendants  having  answered 
the  original  bill,  are  concluded  ^m  plead- 
ing or  demurring  to  the  re-amended  bill, 
upon  grounds  open  to  them  upon  the  original 
bilL  It  is  settled  that  the  Consolidated 
Order  XIV,  rule  9;  does  not  enable  a  defen- 
dant who  has  answered  an  original  bill 
to  demur  to  the  amended  bill  upon  any 
cause  of  demurrer  to  which  the  original 
bill  was  open — The  Attorney  General  v. 
Cooper  (1).  This  plea  was  based  upon  the 
allegation,  that  the  facts  alleged  were  not 
immediately  capable  of  being  made  the 
subject  of  judicial  investigation ;  the  con- 
trary might  have  been  pleaded  to  the  origi 
nal  bilL  The  plea,  therefore,  by  analogy  to 
the  decisions  with  respect  to  demurrers,  must 
be  overruled,  as  the  defence  now  set  up 
might  have  been  pleaded  to  the  original 
bilL 

Mr,  Seltvyn,  in  reply. 

The  Master  op  the  Rolls. — This  is  a 
plea  to  a  bill  filed,  by  the  plaintiffs,  in  per- 
petttam  ret  memoria/m,  to  prove  the  validity 

(1)  8  Hare,  166. 


of  a  deed  which  the  defendants  allege  to 
be  a  forgery.  The  course  which  this  Court 
always  adopts  in  such  cases  is  simple. 
It  says,  that  when  a  person  files  a  bill 
raising  an  issue  that  can  be  tried  at  once, 
it  is  not  a  case  for  a  bill  to  perpetuate 
testimony.  On  the  contrary,  as  the  evi- 
dence when  taken  cannot  be  used  if  the 
witnesses  are  alive,  —  and  as  the  deposi- 
tions are  sealed  up,  and  can  only  be 
used  when  the  case  arises  hereafter,  —  it 
would  be  idle  for  this  Court  to  go  into 
a  question  of  perpetuating  testimony,  when 
the  case  might  be  tried  at  once  and  the 
witnesses  examined.  If  the  case  solely 
depended  upon  one  witness,  or  one  witness 
was  very  old,  then  the  Court  can  allow 
in  the  cause  that  person  to  be  examined 
de  bene  esse  without  the  necessity  of  a  bill 
to  perpetuate  testimony. 

But  then  it  has  always  been  held,  that  if 
a  person  is  in  possession  of  an  estate  in  fee 
simple,  and  he  hears  of  another  person  who 
seeks  to  impeach  his  title  upon  the  ground 
that  the  deed  by  which  he  got  possession  of 
the  estate  was  a  forgery,  as  he  can  take  no 
step  to  assert  his  title,  and  as  the  person  out 
of  possession  will  not  bring  an  ejectment 
against  him  until  all  his  witnesses  are  dead, 
he  then  very  properly  files  a  bill  to  per- 
petuate the  testimony  of  those  persons, 
in  order  to  frustrate  the  design  of  the  per- 
son who  wishes  to  bring  forward  his  case, 
when  the  witnesses  who  can  speak  to  the 
truth  are  no  longer  in  existence,  and  there- 
upon it  has  always  in  that  case  been 
held  that  he  can  iQle  a  bill.  In  this  case 
the  plaintiffs  are  mortgagees,  and  have 
entered  into  possession.  The  mortgagees 
are  not  in  possession  claiming  the  whole 
title  to  the  estate;  but  they  are  in  possession 
as  mortgagees,  and,  accordingly,  they  are 
liable  to  account  hereafter  to  the  rightful 
owner,  supposing  their  mortgage  to  be  a 
good  one ;  they  are  liable  to  account  to  the 
rightful  owner  of  the  equity  of  redemption 
in  that  strict  and  severe  form  in  which  this 
Court  always  takes  an  account  against 
mortgagees  in  possession.  Then,  if  this  plea 
had  been  filed  in  the  first  instance  to  this 
bill,  I  should  have  to  consider  this :  Does 
the  ordinary  rule  of  the  Court,  which 
undoubtedly  would  apply  if  the  plaintiffs 
were  in  as  purchasers  of  this  estate,  apply 
to  the  case  of  a  mortgagee,  because  a  mort- 
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gagee  may  file  a  bill  to  foreclose,  he  may 
file  a  bill  to  realize  his  security,  and  there 
are  various  modes  by  which  he  could  bring 
before  the  cognizance  of  a  Court  of  law  the 
question  of  the  validity  of  the  deed  ]  Cer- 
tainly, if  he  got  a  decree  to  foreclose  against 
the  persons  who  allege  that  the  deed  is  a 
forgery,  it  appears  that  it  would  be  impos- 
sible for  them,  at  any  future  period,  to  con- 
test the  validity  of  that  decree,  which  would 
have  been  enrolled  in  Chancery,  not  touched 
by  the  House  of  Lords,  the  time  for  appeal- 
ing against  it  being  gone,  which  would 
have  given  a  good  title  to  the  mortgagees ; 
and  I  am  much  disposed  to  think,  though 
I  have  not  been  able  to  find  any  case  on 
the  subject,  that  if  this  plea  had  been  filed 
in  the  first  instance,  it  would  have  been  a 
good  plea,  or,  upon  the  statements,  possibly 
a  demurrer  might  have  been  filed  to  the 
bill  But  the  case  is  this,  which  is  the  pecu- 
liarity of  its  form :  The  pleader  for  the 
defendant  seems  to  have  thought  upon  the 
authority  of  the  cases,  that  as  the  plaintiffs 
were  in  possession  of  the  estate,  and  had  a 
perfectly  good  legal  title,  that  their  case 
was  analogous  to  that  of  purchasers, 
which  they  were  at  law,  though  not 
in  equity,  and  thereupon  he  answers  the 
bilL  The  matter  is  carried  on  in  a  very 
peculiar  form,  (though  I  cannot  say  entirely 
without  precwient,)  for  it  is  sought  by  filing 
a  great  number  of  interrogatories  to  make 
the  suit  perform  the  double  function  of  a 
bill  to  perpetuate  testimony,  and  a  bill  of 
discovery.  Now,'  whether  the  answers 
can  be  used  at  any  future  time  in  any 
other  proceeding,  I  do  not  wish  to  pre- 
judice, or  whether  they  could  be  of  any 
effect.  This  is  clear  that  the  depositions 
cannot  be  used  so  long  as  the  witnesses 
are  alive,  that  is  quite  clear;  but  they 
must  be  examined  again.  It  is  also  clear 
that  a  defendant  may  take  advantage  of  a 
cause  of  this  description.  This  is  a  cause  in 
which  the  plaintiff  may  merely  examine 
his  witnesses,  and  the  defendant  may  merely 
cross-examine,  and  then  the  plaint^  haa  to 
pay  all  the  costs ;  but  if  the  defendant  thinks 
fit  to  take  advantage  of  it,  and  to  examine 
witnesses  to  establish  his  view  in  the  mat- 
ter, then  the  costs  are  divided,  but  even  then 
the  depositions  can  only  be  used  against 
the  defendant  if  the  witnesses  are  dead, 
and  can  only  be  used  with  relation  to  the 


subject-matter  stated  in  the  bill  All  these 
things  are  quite  certain. 

The  defendant  has  thought  fit  to  answer 
all  these  matters;  and  tiien  it  was  re- 
amended,  and  he  was  called  upon  again  to 
answer  all  the  various  matters  in  the  re- 
amended  bilL 

This  singularity  then  takes  place :  a  bill  is 
filed,  from  which,  from  the  statement  in 
the  plea,  the  validity  of  the  deed  of  mort- 
gage would  come  in  question,  that  is  to  say, 
the  validity  of  the  conveyance  of  the  title 
of  the  mortgagor,  who  had  given  them  the 
mortgage,  would  come  in  question  in  a  suit 
filed  before  one  of  the  Vice  Chancellors. 
Then  the  defendant  says,  if  I  had  known 
this  before,  I  would  have  pleaded,  because 
it  depended  upon  you,  and  you  yourself 
have  shewn  that  you  can  bring  it  before  a 
Court  of  law.  Well,  I  am  of  opinion  that 
the  fact  of  the  plaintiff  having  done  so  does 
not  alter  the  law  at  all  on  the  subject  that 
it  was  just  as  competent  f>r  the  plaintiff  to 
do  that  when  the  bill  was  first  filed,  as  it  is 
now ;  and  that  the  defendant  was  bound  to 
know  that,  just  as  much  as  ever  a  person 
is  bound  to  know  the  law,  or,  at  least,  can- 
not plead  ignorance  of  the  law  as  a  justifi- 
cation of  the  acts.  That  being  so,  when  he 
pleads  here  that  this  can  be  tried  in  a  court 
of  justice,  and  that  the  plaintiff  has  himself 
so  shewn  if  he  is  merely  doing  that  which 
he  might  have  foreseen,  and  might  have 
pointed  out  to  the  Court,  could  have  been 
done  in  the  first  instance,  and  which  would 
have  made  it  unnecessary  for  him  to  answer 
any  part  of  the  bill 

It  is  true  that  the  rule  with  respect  to 
the  subject  now  is,  that  a  plea  does  not 
overrule  an  answer;  but  I  concur  with  the 
observation,  that  the  object  of  rule  9.  of  the 
Consolidated  Order  XIV.  was  to  prevent  a 
bond  fide  plea  from  being  overruled  by  the 
technical  objection  that  the  plea  covered 
part  of  the  same  matter  as  the  answer,  and 
that  that  was  the  sole  meaning  of  it 
There  is  a  great  deal  of  substance  in  the 
rule  that  you  must  not  answer  a  matter 
that  is  to  be  pleaded  to.  It  is  obvious 
that  if  you  did  in  a  case  where  the  bill 
asks  for  actual  relief,  the  plaintiff  would 
not  know  whether  he  was  to  go  into 
evidence  or  not.  But  here  this  appears 
in  a  very  striking  form,  for  if  the  plea  is 
allowed,   the  bill,  as  was  well  observed. 
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is  out  of  court,  for  the  plaintiffs  can  only 
take  issue  on  the  plea;  and  it  is  un- 
doabtedly  true  that  the  other  bill  is  filed 
in  the  Court  of  Chancery,  therefore,  the 
bill  is  out  of  court  if  the  plea  is  allowed, 
and  yet  the  defendants  have  answered  all 
the  matters  in  the  bill,  and  have  cross- 
examined  the  plaintiffs'  witnesses.  Haying 
so  done,  this  defendant  is  not  at  liberty 
after  that  to  file  a  plea,  and  if  she  intended 
to  plead  at  all,  she  ought  to  have  pleaded 
in  the  first  instance. 

That  being  so,  I  shall  not  allow  the  plea, 
but  direct  it  to  stand  for  an  answer,  and  give 
the  plaintifis  liberty  to  except  (2). 


Stuaet,  V.C. 
March  13, 


V.C.  ) 
;,  U.  f 


ADAMS  V.  SWOBDKB. 


Pleading  —  Bankruptcy  —  Fraudulent 
Composition  mth  Creditor  a — Bankrupt  a 
Right  to  sue — Parties. 

Where  a  bankrupt^  after  having  by 
fraud  procured  his  bankruptcy  to  be 
annulled^  filed  a  bill  against  the  soli- 
citor and  the  auctioneer  of  his  assignees 
to  set  aside  a  sale  of  his  property  made 
by  the  assignees  to  such  solicitor  and  auc- 
tioneer^ but  did  not  make  his  assignees 
parties  to  the  suit,  the  Court,  as  it  did 
not  appear  that  even  if  the  property  ufere 
re-soldy  at  the  highest  price  which  it  might 
be  presumed  it  wotUd  bring,  any  portion 
of  the  purchase-moTiey  would,  after  payment 
of  his  creditors,  be  payable  to  the  bankrupt, 
dismissed  the  bill,  but  without  costs. 

This  suit  was  instituted  by  Samuel 
Adams  against  Thomas  Sworder  and  Wil- 
liam Qreen  Ree,  for  the  purpose  of  setting 
aside  a  sale  to  the  defeuduits  of  certain 
real  estate  and  a  policy  of  assurance  on  the 
plaintiff's  life. 

In  July  1856  the  plaintiff  was  adjudi- 
cated bankrupt,  and  J.  G.  Elsey  and  J. 
Lawrence  were  appointed  creditors*  assig- 
nees, and  W.  Whitmore  official  assignee. 

Previously  to,  and  at  the  time  of,  his 
bankruptcy,  Adams  was  entitled  for  his 


(2)  See  further  report  of  the  OMe,  tn/rd,  upon 
the  heuing  of  exoeptioiiB  filed  by  the  plaintiflfii 
which  were  overrulea. 


life  to  certain  real  estate  called  Cannons, 
situate  in  the  town  of  Ware  in  Hertford- 
shire, of  the  alleged  annual  value  of  750/., 
and  he  was  seised  in  fee  of  a  piece  of  land 
contiguous  to  such  real  estate,  and  he  was 
also  entitled  to  a  policy  of  assurance  on 
his  own  life  in  the  Reliance  Life  Assurance 
Office  for  the  sum  of  1,200/. 

By  an  indenture,  dated  the  6th  of  Au- 
gust 1857,  the  life  interest  of  Adams  in  the 
real  estate  called  Cannons,  and  the  fee  in 
the  piece  of  land  contiguous  thereto,  were, 
in  consideration  of  2,020/.,  conveyed  by 
his  assignees  in  bankruptcy  to  the  defen- 
dant Sworder,  subject  to  a  proviso  for 
redemption  on  payment  to  him  by  the 
defendant  Ree  of  the  sum  of  2,020/.  and 
interest. 

By  another  indenture  of  the  same  date 
the  assignees  in  bankruptcy  of  Adams,  in 
consideration  of  133/.,  assigned  to  the 
defendant  Sworder  the  policy  of  assurance 
before  mentioned,  subject  to  a  proviso  for 
redemption  on  payment  to  him  by  the 
defendant  Ree  of  the  sum  of  133/.  and 
interest 

The  bill  alleged  that  Sworder  was  one 
of  a  firm  of  solicitors,  and  Ree  one  of  a 
firm  of  auctioneers  and  surveyors,  who 
respectively  acted  for  the  assignees  of 
Adams ;  that  the  purchases  of  the  real  estate 
in  Ware  and  of  the  policy  of  assurance 
were  made  on  the  joint  account  of  the 
defendants,  and  that  the  purchase  of  the 
real  estate  was  made  at  an  undervalue, 
the  same  having  been  previously  bought 
in  by  the  plaintifTs  assignees  at  a  sale  by 
pubUc  auction  for  the  sum  of  2,980/.  in 
October  1856. 

The  plaintiff  charged  that  the  defen- 
dants from  their  office  and  employment 
respectively,  and  from  having  by  such  office 
and  employment  acquired  the  means  of 
gaining  a  full  knowledge  of  the  real  estate 
comprised  in  the  indenture  of  the  6th  of 
August  1857,  and  of  the  policy  of  assur- 
ance, and  the  value  thereof  respectively, 
were  precluded  from  purchasing,  and  they 
ought  not  to  have  purchased  the  said  pre- 
mises, and  that  the  aforesaid  sale  to  the 
defendants  was  fraudulent,  inoperative  and 
void,  and  ought  to  be  set  aside. 

The  bill  prayed  that  the  sale  to  the 
defendants  of  the  plaintiff's  interest  in  the 
Cannons  estate  and  piece  of  land  adjoining 
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and  of  the  policy  of  assurance  might  be 
declared  to  be  fraudulent,  inoperative  and 
void,  and  that  it  might  be  set  aside. 

The  bill  was  filed  in  July  1861. 

The  assignees  were  not  parties  to  the  sidt 

The  plaintiff's  debts  under  his  bank- 
ruptcy were  about  95,600/.,  and  at  the 
period  of  Ms  bankruptcy  his  assets  were 
represented  to  be  about  60,000/. 

In  March  1860  'the  plaintiff  made  a 
composition  with  his  creditors,  imder  the 
Bankrupt  Law  Consolidation  Act,  1849, 
at  the  rate  of  6s.  in  the  pound,  and  there- 
upon, in  May  1860,  his  bankruptcy  was 
annulled. 

By  a  deed,  dated  the  14th  of  March  1860, 
and  made  between  the  plaintiff  of  the  one 
part,  and  his  assignees  of  the  other  part, 
after  reciting  the  adjudication  in  bank- 
ruptcy of  the  plaintiff,  his  having  com- 
pounded with  his  creditors,  and  that  various 
sales  of  his  real  and  personal  estate  had 
been  made  by  the  assignees,  and  that  it 
had  been  agreed  in  order  to  protect  and 
indemnify  the  assignees,  and  aU  persons 
claiming  under  them  from  aU  liability  and 
risk  incurred  by  them  by  reason  of  any  acts 
or  things  done  or  authorized  to  be  done  by 
them,  and  in  order  to  ratify  and  confirm  tiL 
such  acts  and  things,  it  was  witnessed  that 
the  plaintiff  thereby  ratified  and  confirmed 
all  the  sales  entered  into  by  the  assignees, 
and  thereby  declared  that  every  such  sale 
should  be  thenceforth  as  binding  on  him 
as  if  the  bankruptcy  had  not  taken  place, 
and  he  thereby  acquitted  and  released  the 
assignees  in  respect  of  all  acts  done  by 
them. 

On  the  4th  of  May  1860,  an  order  was 
made  by  Mr.  Commissioner  Fane  annulling 
the  adjudication  in  bankruptcy  of  the  plain- 
tiff; but  without  prejudice  to  any  sale  made, 
or  other  act,  matter  or  thing  done  by  his 
assignees  or  otherwise,  under  the  adjudi- 
cation. 

The  defendant  Sworder,  by  his  answer, 
submitted  that  the  plaintiff  had  no  equity 
to  impeach  the  sale,  and  that  if  he  ever  had 
any  right  to  do  so,  such  right  had  been  lost 
by  the  release  and  indemnity  of  the  14th  of 
March  1860,  or  by  the  delay  which  had 
taken  place  in  instituting  this  suit 

The  defendant  Ree,  by  his  answer,  said 
that  the  plaintiff  was  upon  terms  of  intimacy 
with  him,  and  was  w^  aware  of  his  inten* 


tion  to  make  the  purchase  impeached  by 
the  bill,  and  that  he  had  acquiesced  in  it ; 
that  it  was  not  competent  to  the  plaintiff 
to  set  aside  the  sale  made  to  the  defendant, 
having  regard  to  the  terms  of  the  deed  of 
the  14th  of  March  1860;  and  that  if  any 
benefit  would  arise  from  setting  aside  tbe 
purchase,  the  same  would  enure  for  the 
benefit  of  the  plaintiff's  creditors  under  his 
bankruptcy,  and  not  for  himself 

The  plaintiff,  Samuel  Adams,  was  cross- 
examined  vtvd  voce  in  Court,  and  in  the 
course  of  such  cross-examination  he  stated 
that  he  had  not  included  in  his  accounts  in 
bankruptcy  sums  owing  to  him  at  the  date 
of  his  bankruptcy  to  the  amoimt  of  upwards 
of  1,200/.,  and  that  he  had  since  his  bank- 
ruptcy was  annulled  instituted  legal  pro- 
ceedings in  respect  of  such  sums,  and  would 
shortly  have  paid  to  him  about  1,000/L 
thereof  He  admitted  that  he  claimed  to 
have  paid  to  him  10,000/.,  part  of  a  sum  of 
30,000/.,  in  a  suit  of  Kay  v.  Johnston,  Such 
sum  of  10,000/.  abo  was  not  included,  as 
it  should  have  been,  in  his  accounts  in 
bankruptcy.  He  had  paid  altogether  to  his 
creditors  6«.  in  the  pound  upon  the  debts 
owing  by  him  at  his  bankruptcy. 

[Stuakt,  V.C,  at  the  conclusion  of  the 
plaintiff's  cross-examination,  said,  that  the 
plaintiff's  evidence  shewed  that  the  compo- 
sition-deed, which  was  the  foundation  of 
his  right  to  sue,  had  been  obtained  by  a 
gross  fraud  upon  his  creditors.  How  could 
the  plaintiff  sue  when  his  right  to  do  so 
was  based  in  fraud?  For  the  purpose  of 
the  argument  upon  that  point,  it  might  be 
assumed  that  the  sale  to  the  defendants  was 
improper.] 

Mr.  Malins  and  Mr.  Herbert  Smithy  for 
the  plaintiff. — Even  if  Adams  had  acted 
fraudulently  in  regard  to  the  composition 
with  his  creditors,  he  was  not  thereby  pre- 
vented from  maintaining  this  suit — Sharp 
V.  Tat/lor  (l). 

The  defendants,  being  one  of  them  the 
solicitor,  and  the  other  the  auctioneer,  of 
the  assignees,  filled  a  confidential  character 
towards  them,  and  were  by  that  circum- 
stance inc^)acitated  from  purchasing  from 
them — 

Ex  parte  James,  8  Ves.  337. 
Baich  V.  Hatch,  9  Ibid.  292. 

(1)  2  Ph.  801. 
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Ex  parte  Morgan^  12  Ves.  6. 
Pooley  V.  QuiUer,  2  De  Gex  &  J.  327; 
8.  c.  27  Law  J.  Rep.  (n.s.)  Chanc. 
374  :  reversing  4  Drew,  184;  s.  c.  27 
Law  J.  Rep.  (n.s.)  Chanc.  180. 
The  bankruptcy   having   been    annulled, 
the  plaintiff  was  restored  to  all  the  rights 
which  he  had  prior  to  his  bankruptcy  in 
r^ard  to  his  property  in  the  same  manner 
as  if  he  had  never  been  bankrupt — 
Cluirman  v.  Charmany  14  Ves.  580. 
Wearing  y.  Ellis,  6  De  Gex,  M.  «k  G. 
696;    8.C.  26  Law  J.    Rep.    (n.s.) 
Chanc  15 :  affirming  25  Law  J.  Rep. 
(n.s.)  Chanc.  248. 
The  right  which  the  assignees  had  of  set- 
ting aside  the  sale  to  the  defendants  be- 
came vested  in  the  plaintiff  when  his  bank- 
mptcy  was  superseded — 

Stump  v.  Qahy,  2  De  Gex,  M.  <fe  G. 
623;   8.C.    22   Law  J.  Rep.   (n.s.) 
Chanc.  352. 
Oreeley   v.  Moueleyy    4  De  Gex  k  J, 
78 ;  8.  c.  28  Law  J.  Rep.  (n.s.)  Chanc. 
620 :  affirming  1  Giff  450 ;  s.c.  27 
Law  J.  Rep.  (N.s.)  Chanc.  779. 
Gibbs  V.  Daniel,  4  Giff  1. 
The  plaintiff  would,  if  the  property  were 
refold  at  a  higher  price  than  the  defendants 
had  paid,  account  for  the  surplus   to  his 
assignees. 

Mr.  Ba>con  and  Mr,  Marten^  for  the 
defendant  Sworder ;  and 

Mr.  Hobhouee,  Mr.  Charles  NewUm  (of 
the  common  law  bar)  and  Mr.  Waller,  for 
the  defendant  Ree,  were  not  called  upon. 

Stuart,  V.C— The  plaintiff's  right  of 
suit  (if  any)  depends  upon  the  composition 
and  arrangement  made  by  him  with  his 
creditors.  K  his  conduct  in  relation  to 
that  composition  and  arrangement,  upon 
which  his  right  to  sue  is  founded,  were 
not  JxmA  fide,  his  right  to  sue  is  gone. 
From  the  evidence  of  the  plaintiff  himself 
it  appeared  that  he  had  acted  fraudulently 
with  his  creditors  in  regard  to  the  arrange- 
ment which  he  had  made  with  themu 
At  an  early  stage  of  the  hearing  of  the  case, 
I  put  it  to  the  plaintiff's  counsel  whether 
it  was  possible  to  go  on  in  the  absence  of 
the  assignees.  They  contended,  however, 
that  the  plaintiff  could  maintain  this  suit 
The  right  to  set  aside  the  sale  to  the  de- 
fendants was  obviously  in  those  who  had 
New  Suues,  32.^Chaiio. 


not  received  the  full  amount  of  their  debts. 
Even  if  the  property,  the  sale  of  which  is 
by  this  suit  sought  to  be  set  aside,  could 
be  sold  at  the  highest  possible  price,  it  did 
not  appear  that  any  portion  of  the  sum 
beyond  what  the  defendants  had  paid  for 
it  would  go  to  the  plaintiff.  His  creditors 
who  had  only  received  6«.  in  the  pound 
would  be  entitled  to  such  surplus.  It  had 
been  said  that  if  the  sale  were  set  aside 
and  the  property  sold  at  a  higher  price  than 
the  defendaints  had  paid  for  it,  the  plaintiff 
would  account  to  the  assignees  for  the 
surplus.  But  inasmuch  as  the  plaintiff  has 
not  shewn  that  any  benefit  can  result  to 
himself  from  the  litigation  after  he  should 
have  paid  the  surplus  to  his  creditors,  he  is 
not  entitled  to  sue.  The  bill  must^  therefore, 
be  dismissed. 

Mr.  Uchhouae  and  Mr.  Waller,  for  Ree, 
asked  for  his  costs. 

Stuabt,V.C. — I  wish  to  dismiss  the  bill 
upon  the  ground  I  have  mentioned,  but 
without  going  into  the  merits  at  aU,  which 
I  intend  shall  be  wholly  una4judicated 
upon.  In  order  to  dismiss  the  bill  with 
costs,  I  must  go  into  the  merits.  I  there- 
fore dismiss  the  bill  without  costs,  and  with- 
out prejudice  to  the  rights  of  the  assignees 
in  bankruptcy  or  creditors  to  take  such 
proceedings  as  they  may  be  advised  to 
take. 


.V.C.     \ 
Y,*L.C.  f     ^' 

30.      ; 


BBIIN  V.  LEWIS. 


Stuart,  V.C, 
Dec.  3, 
Westbuey, 
Jan.  30. 

Solicitor  and  Client — Gfift  hy  Client  to 
hie  Solicitor. 

Gift  made  in  1852,  pending  the  reUUion 
of  solicitor  and  client,  by  a  client  to  his 
solicitor,  by  means  of  a  parol  direction  on 
the  part  of  the  client  to  the  solicitor  to  retadn 
a  sum  of  mxmey  in  the  hands  of  the  latter 
belonging  to  the  dierU,  set  aside  upon  a  bill 
filed  in  November  1861,  the  relation  of  soli- 
citor and  client  having  continued  from  the 
time  of  the  gift  up  to  the  early  part  q/*  1861, 
when  it  was  terminated. 

Although  a  gift  by  a  client  to  his  solicitor 
may  be  infliiemed  by  proper  motives,  it  is 
4D 


Digitized  by 


Google 


570 


COURTS  OF  CHANCERY : 


[N.a 


mbject  to  he  set  aside  unless  there  he  clear 
evidence  of  removal  of  that  pressure  upon 
the  client,  which  the  Court  always  presumes 
where  the  relation  of  solicitor  and  client  is 
proved  to  subsist 

This  suit  was  instituted,  by  John  O'Brien 
against  James  Graham  Lewis  and  G^eo^ge 
Coleman  Hamilton  Lewis,  who  were  soli- 
citors and  attomies,  for  the  purpose  of 
obtaining  payment  to  the  plaintiff  of  a  sum 
of  300/.,  alleged  by  him  to  have  been  im- 
properly retained  by  the  defendants  out  of 
monies  belonging  to  him  in  their  hands 
while  they  acted  as  his  professional  ad- 
visers, but  which  sum  was  asserted  by  them 
to  have  been  a  gift  to  them  from  the  plain- 
tiff, and  also  for  an  account. 

The  bill  alleged  to  the  effect  that  in 
the  year  1852  the  defendants,  who  acted  as 
attomies  and  solicitors  for  the  plaintiff  in 
certain  proceedings  at  law  and  in  equity, 
arranged  those  proceedings  for  him  by 
obtaining  a  payment  to  themselves  on  his 
accoimt  of  a  sum  of  800/.,  and  a  further 
payment  to  themselves  of  a  sum  of  120/. 
for  costs ;  that  the  defendants  accounted  to 
the  plaintiff  for  500/.  only,  part  of  the  sum 
of  800/.,  and  appropriated  the  sum  of  300/., 
being  the  residue  of  the  sum  of  800/.,  and 
also  the  sum  of  120/.  to  their  own  use ; 
that  the  defendants  admitted  that  they  had 
80  appropriated  the  sum  of  300/.  besides 
the  costs,  but  they  alleged  that  the  plaintiff 
made  them  a  present  of^  and  told  them  to 
retain  300/.,  part  of  the  sum  of  800/.,  and 
to  keep  the  same  as  a  present  to  them;  that 
such  allegation  was  untrue ;  that  the  plaintiff 
did  not  make  the  defendants  a  present  of 
the  sum  of  300/. ;  and  the  plaintiff  charged 
that  even  had  he  told  the  defendants  to 
keep  such  sum  of  300/.  as  a  present  they 
would  not  be  entitled  to  retain  the  same, 
inasmuch  as,  being  the  solicitors  of  the 
plaintiff,  they  had  no  right  to  make  a  gain 
at  the  expense  of  their  client  in  the  said 
arrangement. 

The  bill  also  alleged  that  the  defendants 
had,  in  the  year  1860,  received  other  sums 
on  the  plaintiff's  account,  which  they  had 
not  accounted  for,  and  that  they  had,  in 
answer  to  an  application  on  his  behalf 
made  on  the  9th  of  October  1861,  for  an 
account  of  all  their  transactions  with  him, 
refused  to  furnish  the  same. 


The  bill  prayed  that  it  might  be  declared 
that  the  defendants  were  liable  to  pay,  and 
might  be  decreed  to  pay  to  the  plamtiff 
the  sum  of  300/.  so  improperly  retained  by 
them  as  aforesaid,  with  interest  at  the  rate 
of  5/.  per  cent  per  annum,  and  for  an 
account  of  all  monies  received  by  the  de- 
fendants or  either  of  them  as  solicitors, 
attornies  or  agents  of  the  plaintiff,  and  that 
if  necessary,  in  taking  such  account,  the 
defendants  might  be  charged  with  the  sum 
of  300/.  and  interest  on  the  balances  in 
their  hands  belonging  to  the  plaintiff. 

The  plaintiff  employed  the  defendants  as 
his  attomies  and  solicitors  up  to  the  begin- 
ning of  the  year  1861,  and  the  bill  in  this 
suit  was  filed  on  the  19th  of  Novemb^ 
1861. 

The  defendants  in  their  answer  admitted 
having  retained  the  sum  of  300/.  upon  the 
occasion  referred  to  in  the  bill ;  but  they  said 
that  they  did  so  in  pursuance  of  the  plain- 
tiff having  engaged  to  make  them  a  present 
of  that  sum  out  of  the  amount  of  800/.  for 
which  the  proceedings  at  law  and  in  equity 
mentioned  in  the  bill  were  arranged,  and 
also  in  pursuance  of  a  direction  by  the 
plaintiff  to  the  defendant  James  Qraham 
Lewis,  on  behalf  of  his  firm,  to  retain  and 
keep  the  sum  of  300/.  as  a  present  to  the 
defendants.  They  also  admitted  having  re- 
ceived 120/.  for  costs  on  the  occasion  of 
the  arrangement  of  such  proceedings. 

They  said  further,  that  until  August  1861 
they  had  never  been  applied  to  by  the 
plaintiff  or  any  one  on  his  behalf  respecting 
the  sum  of  300/.,  and  that  on  the  12th  of 
May  1852  the  plaintiff  wrote  to  the  defen- 
dants a  letter  from  Paris,  where  he  then 
was,  inclosing  an  account  referring  solely 
to  the  matters  which  were  the  subject  of  the 
before-mentioned  arrangement ;  that  sudi 
account  was  signed  by  the  plaintiff,  and 
that  he  therein  took  credit,  not  for  the  full 
sum  of  800/.  which  had  been  paid  to  the 
defendants  on  the  plaintiff's  account  as 
before  mentioned,  but  for  the  sum  of  500^ 
only,  being  the  said  800/.  after  the  deduc- 
tion therefrom  of  300/.  in  fulfilment  of  his 
said  promise. 

The  defendants  adndtted  that  they  had 
refused  to  furnish  the  plaintiff  with  an 
account  of  all  their  transactions  with  the 
plaintiff,  and  they  said  that  no  balance  was 
due  to  him  from  them. 
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They  also  stated  that,  in  September  1860, 
the  plaintifif  filed  his  petition,  under  the 
Act  for  facilitating  Arrangements  between 
Debtors  and  Creditors  (7  &  8  Vict  c.  70), 
in  the  Court  of  Bankruptcy,  and  that  in 
the  schedule  to  such  petition  he  neither 
directly  nor  indirectly  mentioned,  referred 
or  alluded  to  any  debt  or  sum  of  money 
due  to  him  from  the  defendants,  nor  did 
he  allude  therein  to  any  unsettled  account 
between  him  and  them. 

They  submitted  that  the  plaintiff's  claim 
was  MyoIous  and  vexatious,  and  that  he 
had  by  his  conduct,  as  well  as  by  the  lapse 
of  time  since  the  greater  part  of  the  matters 
of  business  was  transacted,  during  which 
no  account  was  demanded  or  claim  made 
by  him,  acquiesced  in  the  various  dealings, 
arrangements,  settlements  and  accounts, 
receipts  and  payments,  complained  of  in 
the  bill 

Mr,  Bacon  and  Mr.  Jessel,  for  the  plain- 
tiff^ denied  that  the  sum  of  300/.  was  a  gift 
by  him  to  the  defendants.  But  even  if  the 
plaiotifiT  had  made  a  present  of  that  sum 
to  the  defendants  as  stated  by  them,  the 
transaction  took  place  while  the  relation  of 
solicitor  and  client  subsisted  between  the 
plaintiff  and  the  defendants  in  its  full  force, 
and  the  gift  was  therefore  void. — 

Hatch  V.  Hatch,  9  Ves.  292. 

MiddletoHY.  Welles,  4  Bro.  P.C.  245. 

ManiesquieuY.  Sandys,  18  Ves.  302, 313. 
An  attorney  also  could  not  bargain  with 
his  client  for  a  remuneration  in  respect 
of  professional  services  beyond  his  costs. 
The  plaintiff's  claim  was  not  barred  by 
acqmescence,  inasmuch  as  the  doctrine  of 
acquiescence  would  not  apply  while  the 
relation  of  solicitor  and  client  existed,  and 
he  had  filed  his  bill  within  a  few  months 
after  he  had  discontinued  to  employ  the 
defendants  as  his  attomies  and  solicitors. 
Hence  this  case  was  clearly  distinguishable 
from 

The  Marquis  of  Clanricarde  v.  Henr 
ning,  30  Beav.  175 ;  s.  c.  30  Law  J. 
Bep.  (N.a)  Chanc.  865. 
Upon   the  question   of   account,    they 
referred  to 

Lord  Harduncke  v.  Vernon,  4  Ves.  411. 

Mr,  Malins  and  Mr,  Brookshank,  for  the 
defendants,  contended  that  the   gift  was 


made  to  them  by  the  plaintiff  deliberately 
and  with  a  fiill  sense  of  the  great  obligation 
he  was  under  to  them,  and  without  the 
shadow  of  a  ground  for  saying  that  it  was 
tainted  by  fraud  or  undue  influence.  Upon 
this  question  they  referred  to — 

Harris  v.  Tremenheere,  15  Ves.  34. 

Cooke  V.  Lamotte,  15  Beav.  234 ;  s.  c. 
21  Law  J.  Rep.  (n.s.)  Chanc.  371. 

Hoghton  v.  Hoghton,  15  Beav.  278 ; 
s.  c.  21  Law  J.  Rep.  (K.s.)  Chianc. 
482. 

Tomson  v.  Jvdge,  3  Drew.  306;  s.  c. 
24  Iaw  J.  Rep,  (n.s.)  Chanc.  785. 

Re  Holmes's  Estate,  3  Giff.  337. 
The  plaintiff  might  by  means  of  the  com- 
mon order  for  taxation  at  the  Rolls  have 
obtained  all  that  he  required   under  the 
prayer  for  an  account — 

Morgan  v.  Higgins,  1  Giff.  270. 

Coleman  v.  Mellersh,  2  Mac.  &  G.  309. 

Stuaet,  V.C. — ^This  suit  has  two  objects, 
which  are  materially  connected  with  each 
other. 

The  question  which  has  been  chiefly 
argued  is  as  to  the  right  of  the  defendants 
to  retain  the  sum  of  300/.,  which  they  insist 
was  a  gift  or  present  properly  made  to  them 
by  their  client,  the  plaintiff. 

The  other  question,  with  which  the  first 
is  materially  connected,  is  as  to  the  right  of 
the  plaintiff  to  an  account  of  all  the  dealings 
and  transactions  between  the  defendants 
and  himself  during  the  time  they  acted  as 
his  solicitors.  The  plaintiff  seems  to  me 
to  have  completely  established  his  case  upon 
both  points. 

The  transaction  as  to  the  300/.  is 
alleged  by  the  defendants  to  have  been  a 
gift ;  but  it  was  made  during  the  subsist- 
ence, in  its  fullest  influence,  of  the  relation 
of  solicitor  and  client.  And  although  it  is 
called  a  gift,  it  has  this  remarkable  feature — 
that  the  money  which  was  the  subject  of 
the  transaction  never  was  in  the  hands  of 
the  plaintiff  to  give.  The  gift  is  said  to 
have  been  made  by  a  parol  direction  to  the 
solicitors  to  retain  it  as  a  present  Now, 
it  is  impossible,  after  what  has  been  so 
clearly  Iwd  down  in  this  Court,  that  a  mere 
parol  direction  of  this  kind,  given  during 
the  subsistence  of  the  relation  of  solicitor 
and  client,  can  amount  to  such  a  gift  or 
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such  an  act  of  bounty  as  not  to  be  subject 
to  question  in  this  court.  It  is  not  only 
subject  to  question ;  but  it  is  subject  to  be 
set  aside,  unless  there  be  clear  evidence  of 
the  removal  of  that  pressure  upon  the  client, 
which  the  Court  always  presumes  where 
the  relation  of  solicitor  and  client  is  proved 
to  subsist  Therefore,  as  to  the  right  of 
the  plaintiff  to  have  that  sum  of  300/. 
accounted  for,  I  have  no  doubt  whatever. 

With  reference  to  the  other  question,  the 
right,  namely,  of  the  plaintiff  to  have  an 
account  of  the  dealings  and  transactions 
between  him  and  the  defendants,  the  case 
is  equally  clear  in  his  favour. 

lie  counsel  for  the  defendants  were 
driven  to  say  that  the  account,  which  is 
now  asked  by  a  decree  of  the  Court  after  a 
long  and  expensive  suit,  might  have  been 
obtained  by  the  short  and  simple  process 
of  a  petition  at  the  Bolls  ;  but  it  never  has 
been  held,  that  the  summary  jurisdiction  by 
petition  at  the  Bolls  excludes  the  right  of  a 
client  to  file  a  bill  against  his  solicitor  for 
an  account  where  there  have  been  pecuniary 
transactions  between  them,  and  to  have 
the  account  regularly  taken  by  the  Court, 
under  its  general  jurisdiction  as  a  Court  of 
equity,  entertaining  suits  for  account  be- 
tween plaintiffs  and  defendants. 

The  plaintiff  having  succeeded  upon  both 
points,  the  question  of  costs  remains  to  be 
considered ;  and  upon  this  part  of  the  case 
I  called  the  attention  of  counsel  to  what 
was  said  by  Lord  Eldon  in  Hanis  v.  Tre- 
menheere.  In  cases  of  this  kind,  involving 
the  validity  of  a  gift,  or  an  alleged  gift  by 
a  client  to  his  solicitors,  the  Court  acts 
upon  the  high  ground  of  public  policy ;  and 
although  the  transaction  may  have  been  as 
reasonable  a  one  as  ever  was  entered  into, 
and  although  the  motive  for  the  gift  may 
have  been  rational  and  proper,  yet  it  has 
been  held  by  all  the  greatest  Judges  that 
upon  the  ground  of  public  policy  such  a 
gift  shall  not  be  permitted  to  stand. 

The  question  being  disposed  of  upon  the 
ground  of  public  policy,  the  right  to  costs, 
where  the  gift  is  set  aside,  follows  almost 
as  a  matter  of  course.  I  do  not  say  that  in 
some  cases  there  may  not  be  such  extra- 
ordinary conduct  in  the  course  of  the  liti- 
gation, or  in  the  mode  of  raising  the  ques- 
tion, as  might  induce  the  Court,  by  that 


discretion  which  it  always  retains  for  itself 
upon  the  subject  of  costs,  to  make  some 
modification  of  the  strict  rule,  that  the 
defendant  is  in  such  a  case  to  pay  the  costs. 
But  there  is  nothing  whatever  in  the  pre- 
sent case  to  induce  the  Court  to  relax  that 
rule  which  public  policy  requires  to  be 
observed;  and  therefore  the  defendants 
must  pay  the  costs  of  the  suit 

A  decree  was  made  for  a  general  account, 
with  a  direction  that  the  d^endants  should 
be  charged  with  the  sum  of  300^.;  the 
defendants  to  bring  in  their  bills,  and  the 
same  to  be  taxed. 

The  defendants  now  appealed  from  this 
decision. 

The  plaintiff,  in  person,  supported  the 
decree  of  the  Vice  Chancellor. 

Mr,  Matins  and  Mr.  Broohbank^  for 
the  defendants,  cited — 

Harris  v.  Tremenheere,  15  Ves.  34. 
Cooke  V.  Lamotte^  15  Beav.  234;  8.C. 

21  Law  J.  Bep.  (n.s.)  Chanc.  371. 
Hoghton  v.  HogkUm^  15Beav.  278;  8.C 

21  Law  J.  Bep.  (n.s.)  Chanc.  482. 
Re  Holmes's  Estate,  3  Giff.  337. 
Hatch  V.  Hatch,  9  Ves.  292. 

The  Lord  Chancellob. — ^The  general 
principles  of  the  Court  have  long  been 
established  on  the  ground  of  public  utiUty. 
The  law  treats  the  relation  between  solicitor 
and  client  in  a  peculiar  manner.  It  has  laid 
down  certain  rules  and  scales  of  charges  by 
which  the  services  of  a  solicitor  are  to  be 
remunerated,  and  it  imposes  upon  him  an 
obligation  not  to  bargain  with  his  dient, 
while  that  relation  exists,  for  any  additional 
benefit  beyond  that  legal  remuneration.  I 
particularly  wish  so  to  express  that  principle, 
because  at  present  I  say  nothing  as  to  a 
gift  made  by  a  client  to  his  solicitor  after 
everything  is  finished  and  the  relation  of 
solicitor  and  client  is  determined.  I  will 
take  the  defendants'  case  from  their  own 
representation.  They  state  in  their  answer 
that  a  bill  had  been  filed  against  the  plain- 
tiff containing  many  person^  chaiges  against 
him;  and  that  they  were  the  solidtors  em- 
ployed by  him  to  conduct  the  defence;  that 
the  plaintiff,  the  defendant  in  that  suit,  was 
under  considerable  anxiety  about  it,  and 
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said  lie  would  give  them  300/.  beyond  their 
regular  costs  if  they  should  succeed  for 
him.  The  solicitors  ought  to  have  said,  we 
can  accept  no  such  thing;  yet  they  not  only 
accepted  the  promise,  but  having  acted  for 
the  plaintiff  in  the  suit  and  succeeded  in 
obtaining  for  him  a  sum  of  800/.,  they 
retained  the  300/.  so  promised  out  of  that 
sum.  That  promise  was  good  for  nothing. 
It  created  no  kind  of  Icgtd  right  or  obli^ 
tion,  and  it  was  the  bounden  duty  of  the 
solicitors  not  to  accept  such  a  promise. 
Now  the  bill  is  filed  after  a  long  period  of 
time,  which  is  filled  up  by  transactions  in 
which  the  relation  of  soUcitor  and  client 
continued  between  the  parties ;  and  it  has 
been  argued,  in  the  first  place,  that  the 
lapee  of  time  alone  is  a  sufficient  bar  to 
tlus  claim ;  but  I  by  no  means  think  that 
time  alone  would  be  a  bar;  and,  in  the 
next  place,  I  am  told  that  there  has  been 
recognition  on  the  part  of  the  plaintiff;  but 
recognition  will  not  make  valid  a  promise 
which  was  originally  absolutely  void,  and 
I  am  boimd  to  relieve  the  policy  of  the  law 
from  any  such  imputation;  but,  even  if 
this  were  so,  I  find  no  evidence  of  any  such 
recognition  beyond  the  fact,  that  in  the 
accounts  between  them  the  plaintiff  had 
not  debited  the  defendants  with  this  amount, 
nor  was  it  necessary  for  him  to  do  any  such 
thing  in  order  to  throw  the  onus  of  proof 
upon  the  defendants.  I  am  willing  to  take 
it  for  granted  that  the  demand  is  a  most 
ungracious  one.  There  can  be  no  doubt  the 
defendants  had  conferred  great  services 
upon  the  plaintiff,  as  he  has  acknowledged ; 
but  I  am  not  going  to  return  him  this  300/. 
on  account  of  his  own  merit,  but  because  I 
must  uphold  the  general  rule  founded  on 
considerations  of  public  policy,  that  a  soli- 
citor must  not  be  a  party  to  an  engagement 
of  this  description.  I  have  been  pressed  to 
relieve  the  defendants  from  the  costs  of  this 
suit,  but  it  is  impossible  I  can  do  so,  because 
it  was  their  bounden  duty  to  know  that 
they  ought  not  to  permit  such  a  promise  to 
be  made,  nor  to  retain  the  money  in  pur- 
suance of  it  The  Vice  Chancellor  has 
taken  a  correct  view  of  the  case,  and  the 
petition  of  re-hearing  must  be  dismissed, 
with  co8t& 


Stuaet,  V.C. 
Dec  16, 17, 18. 

LOBDS  JUBTIOSS. 

Feb.  24. 


WARNEB  V,  SMITH. 


Partnership — Different  Firms  entering 
into  a  Particular  Adventure — Division  of 
Profits. 

Ay  carrying  on  business  by  himself y  joined 
with  B,  and  C,  carrying  on  business  under 
the  style  of  "  B.  ^  (7."  in  an  adventure  of 
a  wholly  different  description  from  the  usual 
business  of  "^.  cCr  a.".--Held,  by  one  of 
the  Vice  Chancellors^  that  the  existence  of  the 
partnership  between  JB,  and  G,  did  not  in  itself 
afford  any  ground  for  inferring  that  the 
profits  of  the  adventure  were  to  be  shared 
otherunse  than  ifB.  and  C.  had  been  separate 
traders;  and  thaty  in  the  absence  of  evidence 
of  agreement  to  any  other  effect ^  the  profits 
mvM  be  divided  in  equal  third  parts  betufeen 
Ay  By  and  C, 

The  adventure  in  question  was  for  the 
supply  of  small-arms  to  a  foreign  govern- 
m^ent;  and  the  arrangemeiU  to  tender  for 
the  supply  toas  verbally  come  to  without  any 
distinct  agreement  respecthig  the  division  of 
the  profits.  In  the  contracts  for  supply  suhse- 
quefUly  entered  into  with  the  representative 
of  the  foreign  government  A.  signed  sepa- 
rately, and  B,  and  C,  were  made  parties  by 
the  name  of  their  firm,  and  signed  in  that 
character: — Held,  by  the  Lords  Justices,  on 
appealy  that  the  proper  inference  from  the 
form  and  mode  of  execution  of  the  contracts 
was  that  the  adventure  was  undertaken  by 
B,  d:  C,  as  a  firvrty  i  e.  cw  one  persony  con- 
jointly with  A,  cu  another  persony  and 
consequently  that  the  profits  ought  to  be 
divided  in  moieties y  one  to  A.  and  the 
other  to  B,  d:  Cy  and  they  decreed  accord- 
ingly. 

The  bill  contained  allegations  to  the 
following  effect:  The  plaintiff^  carried  on 
business  as  a  merchant  and  commission 
agent  in  Threadneedle  Street,  London, 
under  the  style  of  "  Arthur  Warner,"  and 
the  defendants  John  Harrison  Smith  and 
Frederic  Gregory  carried  on  business  in 
co-partnership  as  ship  and  insurance  brokers 
and  otherwise,  in  Qracechurch  Street,  Lon- 
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don,  under  the  style  or  firm  of  "  Messrs. 
Smith  <fe  Gregory." 

In  November  1859,  the  defendant  Smith 
called  on  the  plaintiflF  and  stated  to  him 
that  the  defendants'  firm  had  been  applied 
to  in  order  to  make  a  tender  for  the  supply 
of  20,000  stand  of  arms  for  the  Piedmontese 
army,  and  asked  whether  the  plaintiff  could 
take  the  matter  up,  as  he  said  it  was  quite 
out  of  the  defendants'  way  of  business. 
The  plaintiff  agreed  to  entertain  the  pro- 
posal, and  ^'it  was  then  verbally  agreed 
between  the  plaintiff  and  the  defendant 
J.  H.  Smith,  acting  on  behalf  of  his  said 
firm,  that  if  the  business  were  done  the 
profits  should  be  divided  between  the  plain- 
tiff and  the  defendants'  firm  in  equal 
moieties,  the  plaintiff  taking  one  moiety 
thereof." 

Accordingly,  by  a  contract  dated  on  the 
6th  of  December  1859,  the  plaintiff  and 
the  defendants  entered  into  an  agreement 
with  Messrs.  Delarue  &  Co.,  bankers,  of 
Genoa,  for  the  supply  to  Messrs.  Delarue 
<fe  Co.  of  20,000  stand  of  arms  of  various 
descriptions  for  the  Piedmontese  army,  for 
the  sum  of  53,000^.  The  contract  was 
drawn  up  and  signed  at  Paris,  and  was  in 
the  French  language,  and  was  made  be- 
tween, 1,  Messrs.  Smith  &  Gregory  and 
Arthur  Warner  of  the  one  part;  2,  M. 
Achille  Ambroise,  merchant,  12,  Rue  de 
Menars,  Paris,  acting  as  agent  and  corre- 
spondent of  Messrs.  Smith  &  Gregory  and 
Arthur  Warner,  of  the  other  part;  3,  and 
M.  Camille  Heurtier,  merchant,  of  44,  Rue 
de  Marais  St  Martin,  Paris,  acting  in  the 
name  of  Messrs.  Delarue  &  Co.,  also  of 
the  other  part;  and  it-  was  signed  as 
follows : 

Smith  <fe  Gregoiy, 
Arthur  Warner, 
Achille  Ambroise. 
Camille  Heurtier, 
(Special  Mandataire  of  Delarue  &  Co.) 

The  contract  was  signed  by  Ambroise 
merely  as  agent  for  the  plaintiff  and  Messrs. 
Smith  <fe  Gregory,  and  he  had  no  interest  in 
it;  but  he  was  to  share  in  a  certain  com- 
mission of  6,000^  on  the  contract,  which 
the  plaintiff  and  the  defendants  agreed  to 
allow  to  Camille  Heurtier. 

The  agreement  by  which  it  was  stipu- 
lated that  Camille  Heurtier  should  receive 


such  commission  was  dated  on  the  6th  of 
December  1869,  and  was  signed — 
Smith  &  Gregory, 
Arthur  Warner, 
Ach.  Ambroise. 

The  contract  was  carried  into  effect  by 
means  of  sub-contracts  entered  into  by  the 
plaintiff  and  the  defendants  jointly,  on 
behalf  of  the  plaintiff  and  the  defendants' 
firm,  with  certain  manufacturers  by  whom 
the  arms  were  made  and  supplied. 

These  sub-contracts  were  all  in  writing, 
and  were  made  by  letter.  The  proposals 
were  made  by  the  sub-contractors,  and  were 
accepted  by  the  plaintiff  and  the  defen- 
dants. The  letters  of  proposal  were  uni- 
formly addressed  by  the  sub-contractors  to 
"  Messrs.  Smith,  Gregory  &  Warner,"  and 
they  were  uniformly  accepted  by  letters 
signed  by  the  plaintiff  in  his  own  name 
and  by  the  defendant  John  Harrison  Smith, 
in  the  name  and  in  the  behalf  of  his  firm, 
in  the.  following  terms : 

Arthur  Warner, 
Smith  &  Gr^ory. 

One  of  such  proposals  was  made  by  Mr. 
J.  D.  Goodman,  one  of  the  sub-contractors, 
to  the  defendants'  firm,  and  was  accepted 
in  the  following  terms:  *'We  accept  Uie 
above,  and  agree  to  the  terms  named — 
Smith  &  Gregory, 
J.  Harrison  Smith, 
For  Arthur  Warner. 

It  was  stated  in  the  bUl  that  the  defen- 
dants alleged  that  some  correspondence 
between  the  plaintiff  and  the  defen- 
dants and  the  sub-contractor  was  signed 
"Smith,  Gregory  &  Warner;"  but  the 
bill  charged  that  in  fact  the  letters  so  signed 
were  written  and  sent  by  the  defendant 
Smith,  and  were  signed  by  him  "Smith  & 
Gregoiy,  for  Smith,  Gregory  and  Warner," 
and  that  the  plaintiff  never  sanctioned  or 
acquiesced  in  such  form  of  signature;  and 
if  any  letters  were  so  signed  by  or  with  the 
privity  of  the  plaintiff,  the  use  of  such 
signature  was  never  intended  by  him  to 
indicate  any  equality  of  interest  between 
him  and  the  defend^ts. 

On  the  21st  of  March  1860,  a  further 
contract  was  entered  into  by  or  on  behalf 
of  the  plaintiff  and  the  defendants  Messrs. 
Smith  &  Gregory,  with  M.  Malatesta,  for 
providing  1,000  carbines  at  the  price  of 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


675 


3,970iL  The  bill  alleged  that  this  contract 
was  entered  into  on  the  same  terms  as  the 
former.  It  was  signed  at  Paris  on  the  31st 
of  March  I860,  was  in  the  French  Ian- 
goage,  and  was  expressed  to  be  between, 
first,  Achille  Ambroise,  acting  on  behalf  of 
Messrs.  Smith  &  Gregory,  merchants,  living 
in  London,  17,  Qracechurch  Street,  and 
Arthur  Warner,  merchant,  living  in  Lon- 
don, 31,  Threadneedle  Street;  secondly,  in 
the  name  as  agent  and  correspondent  of 
the  two  houses  above-named  and  acting  for 
them,  of  the  one  part,  and  M.  Malatesta, 
advocate,  living  actually  in  Paris,  23,  Rue 
de  Laval,  acting  in  the  name  and  on  behalf 
of  the  Tuscan  Government,  of  the  other 
part)  and  it  was  signed — 

Ach.  Ambroise, 
Baptiste  Malatesta. 
The  contract  last-named  was  approved 
and  confirmed  by  the  plaintiff  and  the  de- 
fendants, by  two  letters  dated  respectively 
the  23rd  and  3lst  of  March  1860,  addressed 
to  M.  Malatesta,  and  signed  respectively  by 
the  plaintiff  in  his  own  name  and  by  the 
defendant  John   Harrison   Smith,  in  the 
name  and  on  behalf  of  his  firm.     One  of 
such  letters  accordingly  was  signed — 
Arthur  Warner, 
Smith  &  Gregory, 
and  the  other, 

Smith  A  Gregoiy, 
Arthur  Warner. 
There  was  now  in  the  hands  of  the 
defendants  a  considerable  sum  arising  from 
the  profits  of  the  two  contracts,  and  the 
defendants  contended  that  those  profits 
should  be  divided  into  thirds,  of  which  the 
plaintiff  was  entitled  to  one-third  only, 
while  the  defendants  were  entitled  to  the 
other  two-thirds. 

The  plaintiff  charged  that  it  was  agreed 
between  himself  and  the^efendants,  through 
the  defendant  John  Harrison  Smith,  that 
the  profits  in  the  above  two  contracts 
should  be  shared  in  equal  moieties  between 
the  plaintiff  and  the  defendants*  firm. 

Tlie  bill  prayed  that  it  might  be  declared 
that  the  plaintiff  was  entitled  to  one  half 
share  of  and  in  the  net  profits  which  had 
arisen  from  the  arms  supplied  under  the 
said  contracts  respectively,  and  for  an  ac- 
count. 

The  defendants  by  their  answer  denied 
that  there  was  any  such  verbal  agreement 


as  that  alleged  in  the  bill  respecting  the 
division  of  the  profits  of  the  two  contracts. 
They  said  that  the  adventures  which  were 
the  subjects  of  those  contracts  had  nothing 
to  do  with  their  usual  business,  but  were 
quite  distinct  from  it;  and  that,  in  entering 
into  them.  Smith  was  not  acting  on  behalf 
of  his  firm  of  Smith  <fe  Gregory.  No  other 
agreement  was  come  to  re^rding  the  con- 
tracts, or  the  division  of  the  profits  arising 
therefrom,  than  that  the  plaintiff  and  the 
two  defendants  were  to  share  therein.  As 
a  firm.  Smith  &  Gregory  had  no  power 
under  their  partnership  articles  to  enter 
into  a  speculation  such  as  that  which  was 
the  subject  of  the  contracts;  and  they  sub- 
mitted that  the  plaintiffs  and  themselves 
were  entitled  to  the  profits  of  the  contracts 
in  equal  thirds  and  not  in  moieties. 

Mr,  Malina  and  Mr,  Druce,  for  the  plain- 
tiff, contended  that  the  adventures  were 
entered  into  by  the  plaintiff  and  the  defen- 
dants as  two  firms,  and  that  the  profits 
were  divisible  in  moieties,  and  not  with 
reference  to  the  number  of  persons  com- 
prising those  firms.  Where  partnerships  in 
particular  adventures  were  entered  into 
by  independent  firms,  it  was  the  practice 
among  merchants  to  divide  the  profits  into 
as  many  equal  parts  as  there  were  firms, 
and  that  each  firm  should  take  one  part  of 
such  profit^). 

Mr,  Grerrve  and  Mr.  Roberts^  for  the  de- 
fendants, contended  that  the  adventures 
were  wholly  unconnected  with  their  general 
business,  and  that  their  private  partnership 
was  to  be  disregarded  in  determining  the 
mode  of  the  distribution  of  the  profits  in 
question. 

They  referred  to 

Peacock  V.  Peacock^  16  Ves.  49. 

Webster  v.  Bray,  7  Hare,  159. 

McGregor  v.  Bairibrigge,  Ibid.  164,  n. 

Paine  v.  Wagner,  12  Sim.  184. 

Warrington  v.  Warrington,  2  Hare,  54, 

StewaH  v.  Forbes,  1  Mac  &  G.  137. 

Mobinson  v.  Anderson,  20  Beav.  98, 

Mr,  Druce,  in  reply. 

Stuart,  V.C. —  The  plaintiff  sues  in 
respect  of  a  partnership  between  himself 
and  the  two  defendants  Smith  and  Gre- 
gory, the  purpose  of  which  was  confined 
to  two  adventures  for  the  supply  of  i 
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It  is  not  in  dispute  that  the  partnership 
consisted  of  those  three  individuals;  and 
what  the  Court  has  to  look  at  in  determin- 
ing the  question  of  the  proportion  in  which 
they  are  to  share  in  the  profits  of  those 
adventures  is  the  contract  by  which  they 
associated  together  for  the  purpose  of  the 
adventures.  The  counsel  who  argued  the 
case  in  reply  for  the  plaintiff,  very  clearly 
and  ably  contended  that  the  question  does 
not  turn  upon  the  contract  formed  for 
sharing  in  those  profits,  but  upon  a  contract 
which  was  previously  entered  into  for  a 
partnership  between  the  two  defendants, 
It  is  quite  a  legitimate  thing,  no  doubt, 
where  the  question  is  in  what  proportion 
partners  are  to  share  in  the  profits  of  a 
business,  if  there  be  no  contract  in  writing, 
or  if  there  be  a  contract  in  writing,  for  the 
purpose  of  even  enabling  a  construction  to 
be  put  upon  it,  to  refer  to  the  course  of 
deling  and  transactions  during  the  conduct 
of  the  business.  But  although  these  mat- 
ters may  be  referred  to,  still  the  question 
must  be,  what  was  the  contract  upon  which 
the  association  or  partnership  was  formed  ? 
In  the  present  case  the  partnership  was 
formed  by  parol  There  is  no  doubt  about 
the  number  of  persons  concerned,  although 
it  has  been  argued  that  the  contract  was 
between  two  parties  only.  It  has  been 
contended  that  because  out  of  the  three  per- 
sons engaged  in  these  joint  adventures,  two 
were  associated  by  a  contract  of  partnership 
in  another  business,  there  is  to  be  imported 
into  this  partnership  the  contract  for  the 
partnership  in  the  other  business,  and  that 
the  fsLCt  that  two  out  of  the  three  were  associ- 
ated in  partnership  in  another  business,  is 
to  have  the  effect  of  reducing  the  number 
of  participators  in  the  present  partnership 
to  two.  That  is,  no  doubt,  a  legitimate 
mode  of  reasoning;  but  if  it  be  shewn  that 
the  contract  of  the  three  persons  in  these 
adventures  was  upon  the  footing  that  all 
three  should  participate,  all  reference  to 
another  contract  must  fail.  Lord  Eldon, 
in  the  case  of  Peacock  v.  Peacock,  held  what 
I  must  consider  to  be  a  sound  view  in 
questions  of  this  kind,  viz.,  that  if  two 
persons  enter  into  a  partnership  formed  for 
conducting  a  business,  they  must,  in  the 
absence  of  evidence  to  the  contrary,  be 
considered  to  be  entitled  to  the  profits  in 
equal  shares.  The  same  law  must  prevail 


in  the  case  of  the  three  individuals.  After 
looking  carefully  at  the  evidence  in  this 
case,  and  at  the  form  and  language  of  the 
documents,  including  the  contracts  with 
Malatesta,  and  after  hearing  all  that  has 
been  said  on  both  sides,  I  find  nothing  to 
justify  me  in  concluding  that  the  plaintiff 
was  to  have  one-half  of  the  profits.  That 
being  so,  I  must  dismiss  the  bill  so  far  as 
it  prays  that  the  plaintiff  may  be  declared 
to  be  entitled  to  one  moiety  of  the  profits, 
and  declare  that  the  plaintiff  and  the  two 
defendants  were  associated  together  as 
partners,  and  that  each  of  them  is  entitled 
to  one-third  of  the  profits. 

From  this  decision  the  plaintiff  appealed, 
and  the  appeal  was  heard  on  the  24th  of 
February, — 

Mr,  Druce  appearing  for  the  appellant, 
and  Mr.  Ch'eenc  and  Mr,  Roberts^  for  the 
respondents.  The  cases  cited  below  were 
again  referred  to. 

Lord  Justice  Knight  Bbuce,  in  deli- 
vering judgment,  said  that  the  question 
depended  upon  the  construction  of  two 
instnmients,  the  originals  of  both  of  which 
wei'e  in  the  French  language.  The  question 
depended  wholly  upon  the  evidence,  and 
did  not  involve  any  point  of  law.  Messrs. 
Smith  <fe  Gregory,  who  were  canying  on 
business  in  partnership  together  as  mer- 
chants in  London,  were  the  defendants  in 
the  suit,  and  Mr.  Warner,  who  was  carrying 
on  business  separately  as  a  merchant,  was 
the  plaintiff  In  the  years  1859  and  1860 
certain  contracts  had  been  entered  into  by 
these  parties  to  supply  arms  for  the  use  of 
the  Sardinian  Government,  upon  certain 
terms  agreed  upon.  These  contracts  were 
all  entered  into  on  behalf  of  Messrs.  Smith 
&  Gregory  and  of  ilr.  Warner;  all  parties 
acted  under  them,  and  they  were  carried 
into  effect.  The  contracts  proved  profitable, 
and  the  sole  question  was,  whether  the 
profits  which  accrued  were  to  be  divided 
into  thirds  or  into  moieties;  whether,  in 
in  effect^  Smith  «fe  Gregory  were  to  be 
regarded,  for  the  purposes  of  this  particular 
adventure,  as  two  distinct  persons,  or  as 
constituting  one  person  only.  Upon  con- 
sidering the  two  French  contracts,  one  of 
which  was  the  inception  of  the  whole  mat- 
ter^ it  appeared — and  his  Lordship  thought 
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that  upon  the  original  instrument  it  so 
appeared  even  more  strongly  than  upon  the 
translation — ^to  be  the  correct  inference  that 
Smith  <fe  Qregoiy  acted  in  this  speculation 
as  a  firm,  that  is  to  say,  as  one  person, 
and  that  Mr.  Warner,  the  plaintiff,  acted 
as  another  person.  The  inference,  there- 
fore, to  be  drawn  firom  that  state  of  things 
would  be,  that  the  profits  ought  to  be 
divided  in  equal  moieties.  But  besides 
the  contracts  themselves,  there  was  other 
evidence,  and  it  might  be  fairly  represented 
that,  of  that  evidence,  some  portions  led 
to  the  conclusion  of  the  defendants,  whilst 
other  portions  might,  with  equal  fisdmess, 
be  represented  as  leading  to  the  conclusion 
of  the  plaintiff;  but  his  Lordship  thought 
there  was  nothing  to  which  great  weight  or 
importance  ought  to  be  attached  in  any  part 
of  the  case,  except  the  two  French  contracts 
themselves.  His  Lordship  was  therefore  of 
opinion  that  the  whole  of  the  evidence, 
lUtra  the  two  contracts,  might  be  left 
out  of  consideration,  and  his  conclusion 
was,  that  upon  the  two  contracts  Messrs. 
Smith  &  Gregory  appeared  to  have  entered 
into  them  as  one  person,  and  that  Mr. 
Warner  entered  into  them  as  another  per- 
son; and  the  consequence  of  that  view  was, 
that  the  profits  ought  to  be  divided  between 
the  plaintiff  and  the  defendants  in  equal 
moieties.  His  Lordship  thought,  however, 
that  there  ought  not  to  be  costs  on  either 
side,  as  there  were  circumstances  in  the 
case  which  rendered  it  right  that  each 
party  should  bear  his  own  costs. 

LoBD  Justice  Tubnbr,  after  entering 
into  a  minute  examination  of  the  evidence 
in  the  cause,  expressed  his  entire  con- 
currence. 


ROMUXT,  MR  )    LECHMEBE  V,  BBOTHEB- 

May  1, 27.      j  iboe. 

Baron  and  Feme — Real  Estate — Separate 
Use — A  lienation. 


If  freeholds  of  inheritance  he  vested  in 
trustees  upon  trust  for  a  married  woman  for 
her  separate  use,  she  does  not  thereby  acquire 
any  additional  power  of  disposing  of  the 
equitable  fee,  and  cannot  do  so  otherwise  than 
hy  a  deed  duly  acknowledged  under  the  3  <£r4 
WiU.  4.  e,  74. 

SeciLs — as  respects  an  estate  in  lands 
limited  for  the  separate  use  of  a  married 
Nbw  SsRiBi,  32.~Chahc.  « 


woman  during  her  life :  this  she  may  alienate, 
in  equity,  by  deed  unacknowledged, 
Adams  v.  Gamble  (1)  dissented  from. 

This  bill  was  filed,  by  Sir  Edmund  An- 
thony Harley  Lechmere  and  others,  repre- 
senting the  firm  of  "  Lechmere,  Lechmere 
<fe  Isaac,"  bankers,  at  Tewkesbury,  praying 
an  account  of  what  was  due  to  them  on  a 
security  they  had  taken  from  Ambrose  Day 
Brotheridge  and  Ann  his  wife,  and  that  the 
property  therein  comprised,  or  such  part 
as  might  be  necessary,  might  be  sold,  and 
that  they  might  be  paid  what  was  due  to 
them  out  of  8ie  proceeds. 

It  further  asked  that  the  trustees  of  the 
estate  might  join  in  the  sale,  and  execute 
such  conveyances  as  might  be  necessary  to 
vest  the  legal  estate  in  the  purchaser  during 
the  joint  lives  of  Mr.  Brotheridge  and  his 
wife,  and  the  life  of  the  survivor  of  them. 
It  also  asked  for  a  receiver  in  the  mean 
time. 

John  Packer,  by  his  will,  dated  the  30th 
of  September  1854,  devised  to  George 
Packer,  Thomas  Weaver  and  George  Wat- 
son, as  trustees,  their  heirs  and  assigns,  all 
his  messuages  and  lands  in  the  parish  of 
Ashchurch,  in  the  county  of  Gloucester,  in 
trust,  to  permit  Ann  Brotheridge  to  occupy 
and  enjoy  or  receive  the  rents  and  profits 
thereof  during  her  life,  for  her  sole  and 
separate  use  and  benefit,  free  from  and  in- 
dependent of  the  debts,  control  and  engage- 
ments of  her  husband.  And  after  her 
decease,  upon  trust  to  permit  and  suffer 
Ambrose  Day  Brotheridge  to  receive  the 
rents  and  profits  thereof  during  his  life. 
And  after  the  decease  of  the  survivor  to  stand 
seised  of  the  hereditaments  upon  trust  for 
the  children  of  Mr.  and  Mrs.  Brotheridge 
who  should  be  living  at  the  death  of  the 
survivor  of  them,  and  the  issue  of  any  of 
them  who  might  be  then  dead  leaving  issue 
as  tenants  in  common  in  fee,  per  stirpes. 
And  the  testator  gave  the  residue  of  Ids 
real  and  personal  estate  unto  and  to  the  use 
of  the  said  George  Packer,  Thomas  Weaver 
and  George  Watson,  their  heirs,  executors, 
administrators  and  assigns,  upon  trust  to 
pay  life  annuities  to  several  persons  (one  of 
which  was  an  annuity  of  10/.  a  year  to  Ann 
Brotheridge)  during  the  life  of  G.  Packer  and 

(1)  12  Irish  Chuio.  Rep.  102. 
4  E 
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.Ann  his  wife  and  the  life  of  the  survivor  of 
them,  if  the  annuitants  should  respectively  so 
long  live,  and  subject  thereto  upon  certain 
trusts  during  the  life  of  the  defendant  G. 
Packer  and  Ann  his  wife  and  the  survivor 
of  them,  and  after  the  decease  of  the  sur- 
vivor upon  trust  as  to  all  the  residue  ( except 
tuK>  messuages  in  Barton  Street^  Tewkesbury ,) 
for  Thomas  Packer,  Charles  Matthias  Packer 
and  Ann  Brotheridge,  their  heirs,  executors, 
administrators  and  assigns,  in  equal  shares; 
but  if  either  of  them  should  then  have 
departed  this  life  without  leaving  issue,  the 
testator  directed  that  his  or  her  share 
should  go  to  the  survivor  or  survivors  of 
them;  and  if  either  should  then  have  de- 
parted this  life,  leaving  issue,  such  issue 
should  take  the  share  whether  original  or 
accruing  of  the  deceased  parent,  with  benefit 
of  survivorship  between  them,  if  more  than 
one,  in  case  of  the  decease  of  either  imder 
the  age  of  twenty-one;  and  if  all  such  issue 
should  die  under  twenty-one,  their  share  of 
the  trust  estate  was  to  go  and  be  paid 
to  the  survivors  and  survivor  of  them,  the 
Baid  T.  Packer,  C.  M.  Packer  and  the  de- 
fendant Ann  Brotheridge;  or  if  they  should 
all  have  departed  this  Hfe,  then  to  the  heirs, 
executors,  administrators  or  assigns  of  the 
survivor.  And  the  testator  directed  that  the 
share  of  the  defendant  Ann  Brotheridge  in 
his  trust  estate  should  he  for  her  separate 
use. 

The  testator  died  on  the  26th  of  Sep- 
tember 1855. 

By  an  indenture  dated  the  17th  of  De- 
cember 1856,  after  reciting  that  the  defen- 
dant A.  D.  Brotheridge  hfid  for  some  time 
past  kept  a  banking  account  with  Messrs. 
Lechmere,  Lechmere  &  Isaac,  and  was  then 
indebted  to  them  on  such  accoimt,  it  was 
witnessed  that  A.  D.  Brotheridge  and  Ann 
his  wife  granted  and  assigned,  firstly,  all 
the  Ashchurch  estate  devised  by  the  said 
will  of  J.  Packer;  secondly,  all  that  annuity 
or  yearly  siun  of  10/.  to  which  Ann  Bro- 
theridge was  entitled ;  and,  thirdly,  all  that 
the  undivided  third  part  or  share  and  all 
other  the  part  or  share  whether  vested  or 
contingent  of  Ann  Brotheridge  or  of  A.  D. 
Brotheridge,  in  her  right  of  and  in  the  entire 
residue  of  the  real  and  personal  estate  and 
effects  of  the  said  J.  Packer  deceased  (other 
than  the  two  houses  in  Barton  Street, 
Tewkesbury)  so  devised  to  the  defendants, 


the  trustees  of  the  will  of  the  said  J.  Packer, 
upon  the  trusts  as  aforesaid,  and  all  other 
the  interest  of  Mr.  and  Mrs.  Brotheridge, 
and  each  of  them,  imder  the  said  will,  to 
Sir  K  A.  H.  Lechmere  and  J.  W.  Isaac, 
their  heirs,  executors,  administrators  and 
assigns,  upon  trust  that  they  of  their  or  lus 
own  proper  authority,  without  any  further 
consent  or  concurrence  of  Mr.  and  Mrs. 
Brotheridge,  their  heirs,  executors,  admin- 
istrators or  assigns  should  sell  and  dispose 
of  the  hereditaments,  annuity  and  premiBes, 
or  any  of  them,  or  any  part  of  the  same  re- 
spectively, by  public  auction  or  private  con- 
tract, and  convey  the  same,  when  sold,  to  the 
purchaser  or  purchasers  thereof;  and  out  of 
the  rents  and  income  of  the  premises  there- 
by assured,  and  the  annuity  and  also  the 
money  which  should  arise  from  such  sale 
or  sales  respectively,  after  paying  the  costs, 
charges  and  expenses  of  the  sale  and  the 
money  disburseid  for  taxes  and  repairs  of 
the  premises,  or  the  insurance  of  the  build- 
ings from  damage  by  fire,  or  in  any  suit  at 
law  or  in  equity  for  obtaining  posse^on  of 
the  premises  respectively,  or  any  of  th«n, 
or  in  enforcing  the  performance  ctf  any  con- 
tract to  purchase,  or  otherwise  in  execution 
of  the  trust  thereinbefore  contained;  should 
retain  or  pay  unto  the  said  plaintiffs,  Sir 
K  A-  H.  Lechmere  and  J.  W.  Isaac,  or 
other  the  person  or  persons  for  the  time 
being  constituting  the  firm  or  their  or  his 
assigns,  all  sums  of  m<mey  then  due  frtm 
A-  D.  Brotheridge,  on  the  balance  of  his 
account,  either  for  money  already  paid  or 
advanced,  or  thereafter  to  be  paid  or  ad- 
vanced by  them  to  A.D.  Brotheridge,  or  at  his 
request,  with  interest  from  the  seyeral  times 
at  which  they  should  be  advanced,  after  the 
rate  of  5/.  per  cent  per  annum,  unless  any 
agreement  should  have  been  made  to  the 
contrary;  and  in  case  of  such  agreement, 
then  in  the  manner  and  after  the  rate  of 
interest  stipulated,  with  commission  and 
other  usual  bankers*  charges,  but  not  ex- 
ceeding 1,000/.  (exclusive  of  any  sums  paid 
for  the  insurance  of  the  said  buildings) ; 
and  upon  trust,  after  full  payment  of  jdl 
and  every  the  sum  and  sums  of  money, 
interest,  bankers*  charges,  costs,  damages 
and  expenses  aforesaid,  to  pay  the  residue 
of  the  money  and  to  convey  the  r^nainder  of 
the  estates  unto  A.  D.  Brotheridge  and  Ann 
Brotheridge,  or  the  survivor  of  them,  his 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


679 


or  her  heirs,  executors,  administrators  or 
assigns.  The  deed  also  provided  that  no 
sale  should  be  made  of  the  estates  until  two 
months  after  notice  demanding  payment  of 
what  was  due. 

The  bankers  were  desirous  of  selling  the 
annuity  of  10/.  per  annum  and  also  the 
Ashchurch  estate  for  the  joint  lives  of  Mr. 
and  Mrs.  Brotheridge,  and  the  life  of  the 
survivor:  all  the  other  property  being 
reversionary. 

The  legal  estate  in  the  Ashchurch  estate 
was  vested  in  Messrs.  Packer,  Weaver  and 
Watson;  but  Mr.  and  Mrs.  Brotheridge  were 
in  possession,  and  the  trustees  refused  either 
to  convey  the  legal  estate  or  to  do  any  act 
to  secure  either  tiie  rents  and  profits  or  the 
annuity  to  a  purchaser. 

Upon  the  plaintiffs  filing  this  bill,  Mrs. 
Brotheridge  put  in  a  voluntary  answer,  in 
which  she  said  that  she  was  told  that  the 
deed  was  only  to  affect  "  The  Spa"  estate, 
and  was  to  secure  1,000/L  to  the  bank,  but 
that  she  had  no  idea  that  the  whole  of  the 
property  given  to  her  by  her  uncle  was 
included,  and  that  the  indenture  was  not 
and  never  had  been  acknowledged  by  her 
in  pursuance  of  the  3  <k  4  WiU.  4.  c.  74, 
and  that  her  husband  had  said  to  her  that 
unless  she  consented  to  sign  he  should  leave 
the  country,  and  she  must  support  herself 
and  the  children,  and  that  it  was  solely 
upon  that  threat  that  she  signed. 

The  evidence  established  the  fact,  that 
the  deed  was  read  to  Mrs.  Brotheridge, 
that  she  was  under  no  pressure,  that  she 
well  knew  what  she  was  doing,  and  that 
she  had  refused  to  extend  the  security, 
though  double  the  money  for  which  it  was 
given  was  due  to  the  plaintifis  from  her 
husband,  and  alleged  as  a  reason  that  the 
bankers  had  got  every  thing,  but  she  refused 
to  understand  that  it  was  limited  to  1,000/. 

The  cause  was  brought  on  upon  a  motion 
for  a  decree. 

Mr.  Selvryn  and  Mr,  Wickens^  for  the 
plaintiffs.  —  The  real  estate,  of  which  a 
married  woman  is  seised  to  herself  and  her 
heirs,  can  only  be  charged  or  disposed  of 
by  a  deed  acknowledged  by  her,  with  the 
concurrence  of  her  husband,  under  the 
3  <fe  4  Will  4.  c  74.  But  this  act  left  all 
property,  whether  real  or  personal,  which 
was  given  to  her  for  her  separate  use,  and 
whe^er  it  was  vested  in  trustees  or  not, 


unaffected:  as  to  such  property  she  was 
a  feme  sole;  and  in  the  absence  of  any 
restraint,  by  way  of  anticipation,  she  could 
deal  with  it  in  any  way  and  for  any  pur^ 
pose  she  might  think  fit  The  ability,  there^ 
fore,  to  charge  or  sell  was  incidental  to  her 
position  as  sole  imlimited  owner;  it  was 
not  within  the  3&4  WilL  4.  c.  74.  ss.  77, 78: 
it  was  a  power  vested  in  her,  independent 
of  the  act.  In  this  Court  it  was  her  recog- 
nized separate  estate,  and  by  its  rules  it 
was  protected  from  the  interference  of  her 
husband;  but  if  the  deed  by  which  she 
dealt  with  the  plaintiffs  required  an  ac- 
knowledgment, then  her  husband*s  concur- 
rence was  requisite,  and  his  marital  influ- 
ence would  intervene  between  her  and  the 
rights  reserved  to  her  by  this  Court  It 
would  be  admitted  that  she  could  deal  with 
her  personal  property  and  with  the  life 
interest  in  the  real  property;  and  if  this 
could  be  done,  it  must  be  admitted  that  she 
could  also  deal  with  her  reversion  in  the 
real  estates  which  were  vested  in  trustees 
for  her  separate  use — 

A  tchiswi  V.  Le  Mann,  2 3  Law  Times,  302, 

Minot  V.  Eaton,  4  Law  J.  Rep.  Chanc, 
134. 

Adams  y.  Oamhle,  12  Irish  Chana  Rep, 
102. 

Bentley  v.  Mackay,  31  Beav.  143;  s.  c 
31  Law  J.  Rep.(N.8.)  Chanc  697. 

Uarris  v.  Mott,  14  Beav.  169. 

Mr,  F,  C,  Miliary  for  the  trustees. 

Mr,  W,  Forster,  for  Ann  Brotheridge. — 
The  deed  was  executed  under  pressure  and 
influence  created  by  a  fear  of  the  future  of 
herself  and  family,  and  in  the  absence 
of  any  advice.  As  a  married  woman,  how- 
ever, she  could  still  fall  back  upon  the  pro- 
tection afforded  by  law,  which  restrained 
her  firom  charging  or  alienating  real  estate 
of  which  she  was  seised  in  fee  without  her 
acknowledgment  of  the  deed.  The  words 
"  separate  estate  "  were  improperly  applied 
to  real  estate  :  they  were  applicable  alone 
to  personal  estate;  they  were  inapplicable 
also  to  a  life  interest  in  real  estate.  If  these 
words  were  to  be  applied  to  real  estate,  a 
married  woman  would  be  in  a  worse  posi- 
tion than  if  real  estate  was  given  to  her  abso- 
lutely, instead  of  being  given,  either  to  her- 
self or  to  trustees,  for  her  separate  use,  since, 
by  an  inverted  construction  of  this  Court, 
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ahe  would  be  deprived  of  the  protection  of 
the  3  <fe  4  Will.  4.  c.  74,  and  she  would  be 
left  under  the  influence  of  her  husband, 
without  the  protection  either  of  the  common 
law  or  the  statute.  A  Court  of  equity  had 
never  gone  so  far;  it  had  never  contem- 
plated the  removal  of  all  protection  from 
the  wife,  by  leaving  her  to  deal  with  her 
real  estates  as  if  she  were  a  feme  sole. 
If  such  a  construction  were  to  prevail,  it 
would  deprive  her  of  the  benefit  of  the 
statute,  and  her  other  common-law  rights. 
Before  the  3  &  4  WilL  4.  c.  74.  a  fine  of 
some  sort,  adapted  to  the  estate  to  which 
the  wife  was  entitled,  would  have  been 
necessary  to  pass  her  estate  or  interest;  but 
whatever  the  tenure  of  the  lands  may  be 
(except  copyholds)  a  married  woman  can 
only  dispose  of  them  by  deed  acknowledged; 
and  the  same  form  is  required  to  extinguish 
any  interest  in  land.  It  was  by  adopting 
these  forms,  with  the  concurrence  of  the 
husband,  that  she  coidd  act  as  a  feme  sole, 
A  special  examination  was  made  necessary 
before  a  married  woman  could  surrender 
her  equitable  interest  in  copyholds;  it  could, 
therefore,  scarcely  be  assumed,  that  her  equit- 
able estate  in  lands  of  other  tenures  was  not 
contemplated.  Sections  90.  80.  of  the  act 
clearly  applied  to  separate  estate.  The 
husband's  concurrence  certainly  intervened ; 
but  this  in  no  way  militated  against  her 
right  of  separate  enjoyment  of  her  property 
as  2k  feme  sole.  The  general  wording  of  the 
3  &  4  WilL  4.  c  74.  s.  77.  enabled  a  mar- 
ried woman  to  deal  with  any  estate  in  lands; 
this  must  include  her  equitable  estate,  and 
apply  to  her  separate  estate.  In  every  cas^ 
therefore,  in  which  a  fine  of  any  sort  would 
have  been  required  at  law,  there  also  a 
deed  must  be  executed  and  acknowledged, 
with  the  concurrence  of  the  husband,  if 
the  wife  in  any  way  desired  to  deal  with, 
charge  or  dispose  of  her  real  estate  or  any 
interest  she  may  have  in  it,  especially  if 
any  succession  is  to  be  taken  away.  This, 
of  course,  would  not  apply  to  a  power 
authorizing  a  married  woman  to  appoint 
an  estate  or  any  interest  therein ;  that  of 
itself  would  regulate  the  disposition  of  the 
property.  The  authorities,  however,  had 
gone  so  for  that  it  was  impossible  to  say 
she  might  not  pass  her  annuity  of  10/.,  and 
also  the  rents  and  profits  of  the  Ashchurch 
estate,  to  which  she  was  entitied  for  life ; 


but  the  unacknowledged  security  reUed  upon 
by  the  plaintiffs  could  not  affect  the  rever- 
sionary estates  given  to  Mrs.  Brotheridge 
by  the  will  of  her  uncle. — 

Peacock  v.  Monk,  2  Ves.  sen.  190. 

Anon,  cited  in  2  Ves.  sen.  192. 

Harris  v.  Mott,  14  Beav.  169. 

Field  V.  Moore,  19  Ibid  176;  &c.  24 
Law  J.  Rep.  (n.s.)  Chanc.  161;  7  De 
Gex,  M.  &  G.  691;  26  Law  J.  Rep. 
(n.s.)  Chanc.  66. 

Crofls  V.  MiddUton,  2  Kay  k  J.  194; 
&  c.  25  Law  J.  Rep.  (n.s.)  Chanc 
513;  8DeGex,M.&G.  192. 

Blackford  v.  WooUey,  ante,  p.  534. 

Sanders  on  Uses,  380,  384,  5th  edit 

Roper's  Husband  and  Wife,  vol  2. 
p.  182,  et  seq.  2nd  edit 

Wright  v.  Cadogan,  1  Bra  P.C.  486. 

Churchill  v.  Dihben,  9  Sim.  447,  a 

Otoens  V.  Dickinson,  Cr.  k  Ph.  48. 

Mr,  Selwyn,  in  reply. 

The  Masteb  op  the  Rolls. — ^The  ques- 
tion in  this  case  is,  whether  real  estate  given 
to  the  separate  use  of  a  married  woman  can 
be  conveyed  by  her  without  an  acknowledg- 
ment of  the  deed  of  disposition  under  the  sta- 
tute 3  <k  4  Will.  4.  c.  74.  On  the  first  ground 
of  defence,  namely,  that  the  mortgagenleed 
was  executed  by  Mrs.  Brotherid^  under 
pressure  and  witiiout  its  having  been  pro- 
perly explained  to  her,  the  evidence  shews 
that  the  deed  was  properly  explained  to 
her,  and  although  no  doubt  Mrs.  Brotheridge 
states  correctly  that  a  pressure  was  brought 
to  bear  upon  her,  yet  as  it  is  not  proved  thai 
any  part  of  that  pressure  proceeded  fix>m 
the  plaintiffs,  and  as  no  suit  has  been  insti- 
tuted to  cancel  the  deed,  this  defence  cannot 
be  sustained  in  this  suit.  The  other  point 
in  the  case  is  more  difficult  It  was  argued, 
on  the  one  side,  that  the  words  ''  she  alone"" 
in  the  3  &  4  WilL  4.  c  74.  s.  77.  must 
extend  to  all  the  property  of  the  wife, 
including  her  separate  estate;  that  this  sec- 
tion was  intended  merely  to  substitute  the 
acknowledgment  of  a  married  woman  for  a 
fine,  and  that  before  the  act  a  fine  would 
have  been  necessary;  and,  on  the  other  side, 
it  was  contended  that  this  estate  for  the 
separate  use  of  a  married  woman,  which, 
though  a  mere  creature  of  equity,  was  a 
recognized  and  admitted  estate,  constituted 
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the  woman  a  feme  sole  as  r^arded  that 
{NToperty  to  all  intents  and  purposes,  and 
that  the  right  of  alienation  was  necessarily 
incidental  to  that  estate.  The  cases  of 
Adams  v.  Cfamble  and  Atchison  v.  LeMann 
were  cited  for  the  purpose  of  shewing  that 
the  statute  did  not  relate  or  apply  to  the 
separate  property  of  the  wifa  It  is  un- 
doubtedly true  diat  Courts  of  equity,  which 
require  the  consent  of  a  married  woman  in 
order  to  enable  a  sum  of  money  belonging 
to  her  to  be  paid  out  of  court,  to  her  hus- 
band, do  not  require  her  consent  to  be 
given  where  the  money  is  settled  to  her 
separate  use;  although  it  is  obvious,  morally 
speaking,  that  the  consent  is  in  fact  as 
necessary  in  one  case  as  in  the  other. 

Some  obscurity  is  produced  by  assuming 
that  if  the  principle  applies  to  one  species 
of  property  of  the  wife,  it  applies  to  all  her 
property.  It  is  necessary  to  distinguish 
between  the  different  species  of  property, 
and  to  consider  how  the  principles  to  be 
gathered  from  the  reported  decisions  affect 
each  of  them.  I  am  of  opinion,  according 
to  all  the  authorities,  and  upon  principle, 
tiiat  when  the  wife  has  an  estate  for  life  for 
her  separate  use  in  freehold  hereditaments, 
she  can  alienate  that  estate  without  any 
acknowledgment  under  the  statute,  and 
that  no  fine  was  necessaiy  for  that  purpose 
previously  to  the  passing  of  that  act  Both 
the  decided  cases  and  the  opinions  of  text- 
writers  concur  in  this.  I  therefore  consider 
that  the  defendants,  the  trustees,  will  be 
bound  to  account  for  the  rents  of  the  Ash- 
church  estate  to  any  person  who  may  be- 
come the  purchaser  thereof  imder  a  sale  to 
be  made  by  the  plaintiffs.  The  legal  estate 
is  in  the  trustee;  and  although  it  is  not 
their  duty  to  convey  the  legal  estate  to  a 
purchaser,  it  is  their  duty  to  give  to  the 
purchaser  of  such  life  estate  of  Mrs.  Bro- 
theridge  exactly  the  same  facilities  for  taking 
and  receiving  the  rents  of  the  Ashchurch 
property,  as  they  would  have  given  to  her; 
the  purchaser,  in  fact,  will  be  exactly  in  her 
I^ace,  he  will  be  entiUed  to  the  same  rights, 
and  be  subject  to  the  same  liabilities. 

The  next  property  assigned  is  the  annuity 
of  10^  per  annum,  given  during  the  joint 
lives  of  Mrs.  Brotheridge  and  the  survivor 
of  the  defendants,  G.  Packer  and  his  wife. 
This  annuity  is  not  given  to  the  separate 
use  of  Mrs.  Brotheridge.    The  mortgage, 


therefore,  does  not  bind  her  reversionary 
interest  in  the  annuity  in  the  event  of  her 
surviving  her  husband,  and  the  trustees  are 
bound  to  pay  the  annuity  to  a  purchaser 
thereof  during  the  joint  lives  of  Mr.  and 
Mrs.  Brotheridga  The  annuity,  however, 
will  determine  on  the  death  of  the  survivor 
of  Mr.  and  Mrs.  G.  Packer  before  that 
period. 

The  third  property  assigned  is  the  one- 
third  of  the  testator's  residuary  real  and 
personal  estate,  subject  to  a  contingent 
accruer  by  the  dea^  without  issue,  of 
either  or  both  of  the  other  residuary  devi- 
sees, before  the  decease  of  the  survivor  of 
Mr.  and  Mrs.  G.  Packer.  This  is  given  to 
the  separate  use  of  Mrs.  Brotheridge.  I  will 
consider  it  first  as  regards  the  real  estate, 
and  next  as  regards  the  personal  estate. 

First,  in  regard  to  the  real  estate,  the 
beneficial  interest  in  which  is  given  to  Mrs. 
Brotheridge  in  fee,  for  her  separate  use.  It 
does  not  appear,  for  the  present  purpose, 
that  it  is  a  matter  of  much,  or  indeed  of 
any  moment,  that  the  interest  of  Mrs.  Bro- 
theridge is  reversionary.  The  question 
is,  whether  the  words  ''separate  use,"  as 
applied  to  a  devise  of  freehold  heredita- 
ments to  a  married  woman  in  fee  sim- 
ple, have  such  an  effect  as  to  give  her  a 
different  quality  of  estate,  in  the  contem- 
plation of  equity,  as  to  the  manner  in  which 
she  may  alienate  the  same,  from  what  she 
would  have  taken  in  the  same  lands  if 
the  words  ''  separate  use"  had  been  omitted 
from  the  devise.  I  am  of  opinion  that  in 
such  a  devise  the  words  ''separate  use" 
have,  as  regards  the  alienation  of  the  in- 
heritance of  the  property,  no  such  practical 
effect;  that  if  a  married  woman  had  at- 
tempted before  the  statute  to  dispose  of 
such  lands  she  must  have  levied  a  fiine,  and 
that  since  the  statute  an  acknowledgment 
under  the  77  th  section  is  equally  necessary. 
I  find  difficulty  in  attaching  a  meaning  to 
the  words  "separate  use"  as  applicable  to 
the  fee  simple  estate  of  a  married  woman : 
if  they  are  intended  to  go  farther  than  to 
bar  the  interest  of  the  husband  in  the  real 
estate  of  the  wife,  which,  i;vithout  such 
words,  he  would  have  taken.  The  words  in 
other  cases  are  meant  to  bar  the  interests  of 
the  husband.  In  the  case  of  a  fee  simple 
estate  of  a  married  woman  that  interest 
consists  in  the  receipt  by  him  of  the  rents  of 
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the  property  during  their  joint  lives,  and 
also  during  his  widowhood  if  they  have  a 
child.  It  seems  to  be  decided,  by  the  case 
of  Baggett  v.  Menx  (1),  that  the  addition  of 
the  words  "  without  power  of  anticipation" 
(which,  as  applied  to  the  life  estate  of  a 
married  woman  in  lands,  are  intelligible  and 
pertinent,)  can  also  be  applied  to  the  abso- 
lute interests  of  a  married  woman  in  land 
so  as  to  prevent  her  from  selling  or  mort- 
gaging the  property.  If  this  be  correct, 
then  it  is  obvious  that  a  grant  of  lands  in 
fee  simple  to  a  married  woman  for  her 
separate  usO'  with  a  restraint  against  anti- 
cipation is  merely  another  way  of  giving 
her  a  life  estate  for  her  separate  use  with- 
out power  of  anticipating  Uie  rents;  for  if 
she  cannot  alienate,  her  interest  would  be 
confined  to  this,  except  that  the  words 
'*  separate  use,"  according  to  Atchison  v. 
Le  Manny  leave  the  wife  at  liberty  to  dis- 
pose of  the  land  by  will  in  any  way  she 
may  think  proper,  without  the  concurrence 
of  her  husband.  It  is  strange,  however,  if 
the  power  to  devise  is  included,  that  the 
power  to  alienate  by  deed  is  not  also  in- 
cluded :  nor  is  it  easy  to  understand  how 
the  restraint  upon  anticipation  can  be  pro- 
perly applicable  to  such  an  estate,  except 
that  the  whole  doctrine  of  separate  estate 
and  its  imion  with  a  restraint  against  anti- 
cipation is  altogether  anomalous.  It  was 
also  laid  down  by  Lord  Justice  Turner,  in 
Atchison  v.  Le  Mann,  that  a  married  woman 
might  dispose  by  will  of  lands  given  to  her 
for  her  separate  use,  although  the  devise  or 
gruit  to  her  contained  no  power  for  that 
purpose.  This  is,  undoubtedly,  an  impor- 
tant decision,  and  if  it  were  settled  law  that 
where  property  is  given  absolutely  to  a 
married  woman,  the  mere  addition  of  the 
words  "  for  her  separate  use"  would  neces- 
sarily imply  a  power  to  dispose  of  it  by 
will,  it  has  a  strong  bearing  on,  although 
it  is  by  no  means  decisive  of,  the  case  before 
the  Court  It  was  not,  however,  necessary 
to  decide  that  point  in  Atchison  v.  Le  Mann^ 
but  assuming  it  to  have  been  so  decided  the 
contention  here  advanced  goes  far  beyond 
that,  for  the  contention  here  is  not  only  that 
she  may  dispose  of  the  land  by  will,  but  that 
she  may  do  so  by  sale  or  grant;  not  only 

(1)  1  Coll.  C.C.  138  ;  B.C.  13Law  J.  Rep.  (N.a.) 
Chanc.  228:  1  Ph.  627;  15  Law  J.  Kep.  (N.s.) 
Chanc.  262. 


without  the  concurrence  of  her  husband, 
but  without  the  forms  expressly  imposed 
by  the  statute.  In  other  words,  iht  conten- 
tion is,  that  the  words  *'  separate  use"  as 
regards  alienation  inter  vivos,  have  the  fol- 
lowing, and  no  other  meaning,  viz. :  "  I  give 
my  estate  to  A.  and  her  heirs  for  ever  for 
her  separate  use ;  that  is,  I  do  so  in  order  to 
enable  her  to  dispose  of  it  without  any 
acknowledgment  under  the  statute."    I  am 
of  opinion  that  it  is  not  in  the  power  of  any 
testator  to  avoid  the  statute  by  the  intro- 
duction of  such  words  any  more  than  he 
could  have  done  if  he  had  expressed  his 
meaning  distinctly  thus  :  "  I  leave  White- 
acre  to  A.  and  her  heirs  for  ever,  and  I 
declare  that  my  intention  is,  that  she  may  dis- 
pose of  the  same  without  acknowledgment, 
under  the  statute  3  <fe  4  WilL  4.  c  74" 
The  common  law,  independently  of  equity, 
treats  the  wife  as  the  separate  owner  of  the 
land  so  £&r  as  the  inheritance  in  it  is  con- 
cerned. That  does  not  pass  to  her  husband, 
and  the  conmion  law  provided  a  mode  by 
which  she  might  dispose  of  that  which  was 
her  separate  interest  in  her  land  in  the  life- 
time of  her  husband,  namely,  by  fine  or 
recovery,  and  not  otherwise    For  this  com- 
mon law  conveyance,  the  statute  substitutes 
a  deed  acknowledged  before  a  constituted 
officer.  How  can  a  testator  or  grantor  repeal 
this  act,  and  also  stay  the  operation  of  the 
common  law  by  the  introduction  of  the 
words  "  separate  use"?   The  effect  of  these 
words  is  this :   they  apply  to  and  bar  the 
husband  from  receiving  what,  without  such 
words,  he  would  have  received,  viz.,  the 
rents  of  the  property  during  the  life  of  the 
wife,  and  during  his  tenancy  by  the  cour- 
tesy, in  case  he  had  a  child  by  her;  but  how 
can  the  words  *'  separate  use"  add  anything 
to  what  was  her  own  separately  and  dis- 
tinctly from  her  husband?  or  how  can  they 
enable  her  to  dispose  of  what  is  her  separate 
property  without    such  words,  viz.   "  the 
inheritance  in  the  land,"  and  this  in  a  dif- 
ferent way  from  what  she  could  have  done 
before  the  statute?   In  other  words,  I  can- 
not understand  how  these  words  can  have 
the  magical  effect  of  repealing  the  express 
words  in  the  clause  of  the  statute. 

Again,  a  devise  of  lands  to  a  married 
woman  in  fee  without  any  additional  words, 
gives  a  portion  of  the  usufruct  of  that  limd 
to  her  husband  and  leaves  the  rest  in  her. 
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What  is  &e  husband's  he  ean  dispose  oi 
withoat  her  consent,  <fec.,  can  sell  the  rents 
dnring  the  joint  lives  of  both,  and  also 
daring  his  own  life  estate  by  courtesy.  But 
to  touch  anything  beyond  that,  a  convey- 
ance from  the  wSfe  idways  has  been  and 
still  is  necessary.  It  is  her  separate  pro- 
perty by  common  law,  and  the  mode  by 
which  ^e  conveyed  it  was  by  fine  and 
recoveiy  before  the  act;  and  since  the  act  by 
deed  acknowledged.  Now,  take  the  next 
step,  and  suppose  a  devise  of  the  same  lands 
to  the  married  woman  in  fee,  with  the  words 
" for  her  separate  use"  superadded.  Those 
words  are  confined  to  barring  the  husband's 
interest  in  the  lands,  and  giving  that  in- 
terest to  the  wife ;  but  how  can  these  words 
alter  the  estate  of  the  wife  in  that  portion 
of  the  property  which  never  went  to  the 
husband  at  any  time,  and  over  which  he 
could  never  have  had  any  control  ? 

The  case  of  Atchdson  v.  Le  Mann  does 
not  govern  this  question.  The  only  ques- 
tion in  that  case  was,  vdiet^er  the  wife  had 
an  estate  for  life  with  a  power  of  disposing 
of  the  inheritance  by  wUl,  or  whether  she 
took  an  estate  in  fee  simple.  The  Vice 
Chancellor  Wood  and  the  Ck>urt  of  Appeal 
both  held,  that  she  took  an  estate  for  life 
with  a  testamentaiy  power,  iwd  tiiat  she 
had  exercised  that  power  in  finvour  of  a 
p^soQ  through  whom  the  defendant 
claimed.  The  question  at  present  before 
the  Court  did  not  and  could  not  arise  in 
Atekiaon  v.  Le  Mann;  in  £&ct,  it  was  prin- 
dpaUy  cited  for  the  dictum  of  the  Lord 
Justice  Turner,  to  whidi  reference  has 
abeady  been  made,  but  respecting  which, 
as  the  point  does  not  aiise  in  and  cannot 
influence  the  decision  in  the  present  case, 
I  abstain  firom  expressing  any  further 
opinion.  In  Adams  v.  Gamble  it  was, 
however,  held  that  a  married  woman 
«ould  dispose  of  fireeholds  settled  to  her 
separate  use  as  if  ^e  were  a  feme  sole, 
without  an  acknowledgment  under  the  sta- 
tute. This  case  came  before  l^e  full  Court 
in  Ireland,  by  way  of  appeal  from  the  Lord 
Chancellor.  I  have  carefully  read  and 
considered  that  case,  but  am  unable  to 
concur  with  the  two  learned  Judges  who 
dissented  from  and  overruled  the  decision 
of  the  Lord  Chancellor  of  Irdand.  K  the 
decision  had  been  imanimous,  I  should  not 
have  ventured  to  differ  from  it;  but  as  the 


Lord  Chancelknr  on  reflection  adhered  to 
his  previous  opinion,  the  case  has  not  that 
weight  which  it  would  otherwise  have  pos- 
sessed. The  distinction  that  the  words 
''separate  use"  applied  only  to  what  the 
husband  would  have  taken  if  those  words 
had  not  been  used,  does  not  appear  to  have 
been  sufficiently  presented  to  the  minds  of 
the  learned  Judges  who  dissented  from  the 
Lord  Chancellor.  The  case  of  Baggett  v. 
Mevx  was  then  relied  upon;  but,  as  has 
been  already  stated,  that  case  only  decided 
that  a  restraint  against  anticipation,  or 
rather  a  prohibition  against  parting  with 
or  disposing  of  the  estate,  might  be  applied 
to  the  fee  simple  estate  of  a  married  woman 
given  to  h^  iot  her  separate  use.  Major  v. 
Landey  (2),  the  other  case  relied  upon  in 
Adams  v.  ChmhUy  only  i4)plied  to  the 
alienation  oi  the  life  estate  of  a  married 
woman  in  real  estate.  The  question  is 
certainly  one  of  considerable  difficulty,  but 
when  I  consider  the  other  authorities  which 
bear  upon  this  question,  beginning  with 
Peacodc  V.  Monk,  I  must  choose  between 
conflicting  decisions,  and  I  am  of  opinion 
that  on  principle,  and  by  the  preponder- 
ance of  authority,  it  is  established  that 
before  the  3  ds  4  Will  4.  c.  74.  a  fine  was 
necessary  to  pass  the  interest  of  a  married 
woman  in  thiut  part  of  her  fee  simple  estate 
which  did  not  belong  to  her  husband,  and 
that  since  that  statute  an  acknowledgment, 
under  the  3  &  4  Will  4.  c  74.  s.  77,  is 
necessary  for  that  purpose,  notwithstanding 
that  .the  estate  of  the  wife  is  given  for  her 
separate  use.  If  the  fiict,  that  the  property 
is  reversionary  has  any  effect  upon  the 
case,  it  only  increases  the  difficulty  of 
giving  to  the  words  '^  separate  use"  the 
effect  contended  for  by  the  plaintiffs.  Ex- 
cept for  the  words  *'  separate  use"  in  the 
testator's  will,  the  deed  of  1856  would 
mereiy  amount  to  a  oovenuit  by  the  hus- 
band and  wife  that  the  wife  should  make 
the  acknowledgment  required  by  the  sta- 
tute when  the  estate  fell  into  possession, 
which  would  in  no  respect  bind  the  wife. 
But,  in  fact,  this  leaves  the  question  pre- 
cisely where  it  was,  and  it  is  still  necessary 
to  decide  whether,  when  1^  words  '*  sepa- 
rate use"  are  used,  the  statute  is  made 


(2)  2  Rass.  &  M.  S55 ;  s.  o.  9  Law  J.  Rep.  (n.s.) 
Ghanc.  102. 
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nugatory,  and  the  wife  is  enabled  by  deed, 
without  acknowledgment,  irrevocably  to 
convey  her  reversionary  fee  simple  estate. 
I  am  of  opinion  that  the  words  of  the  77th 
clause  are  applicable  to  an  estate  in  fee 
simple  of  a  married  woman,  though  given 
for  her  separate  use,  and  therefore  that  the 
deed  of  the  17th  of  December  1856  did 
not  affect  the  reversionary  fee  simple  of 
Mrs.  Brotheridge. 

As  to  that  portion  of  the  residue  given 
to  Mrs.  Brotheridge  which  consists  of  per- 
sonalty, the  statute  has  no  application ;  and 
it  has  been  repeatedly  held  by  the  Court 
of  Chancery,  and  it  is  the  constant  practice 
to  allow  a  married  woman  to  deal  with  a 
money  legacy  given  to  her  absolutely  for 
her  separate  use  as  her  own,  her  receipt 
alone  being  all  that  is  necessary  for  the 
protection  of  the  executors;  and  her  appli- 
cation to  the  Court  to  have  the  money  paid 
to  her  when  and  to  whom  she  may  direct,  is 
always  complied  with  without  any  examin- 
ation or  ascertainment  of  her  unbiassed 
wish.  With  respect  to  personal  property, 
no  distinction  can  be  made  between  that 
which  is  immediately  receivable  and  that 
which  is  reversionary;  if  the  property  is 
hers  as  Kfeme  sole,  she  may  deal  with  it  as 
a  feme  sole,  and  sell  or  incumber  it  as  she 
pleases.  Tlie  words  '^  separate  use"  in  this 
case  exclude  the  husband  from  any  portion 
of  the  property,  whether  he  survive  his 
wife  or  not,  and  accordingly  as  to  all  the 
residuary  personalty  coming  to  Mrs.  Bro- 
theridge, whether  vested  or  contingent,  I 
am  of  opinion  that  it  is  bound  by  the 
deed,  and  will  pass  to  a  purchaser  from 
the  plaintiffs,  and  that  the  defendants,  the 
trustees,  will  be  the  trustees  of  that  share 
for  the  benefit  of  such  purchaser  and  his 
assigns  when  the  same  falls  in. 

I  shall  make  a  declaration  as  to  the  rights 
of  the  parties  asfoUows :  Declare,  that  under 
the  trust  contained  in  the  indenture  of  the 
17th  of  December  1856,  the  plaintiffs  are 
entitled  to  sell  the  life  interest  of  the  de- 
fendant Ann  Brotheridge  in  the  Ashchurch 
estate,  and  also  her  reversionaiy  interest 
in  the  residuary  personal  estate  of  the 
testator,  and  also  the  annuity  of  10^  per 
annum  given  by  the  will  of  the  testator  to 
the  defendant  Ann  Brotheridge  during  the 
joint  lives  of  the  defendant  Ann  Brothe- 
ridge and  the  survivor  of  the  defendants 


Qeorge  Packer  and  his  wif&  Declare  that 
the  deed  of  the  17th  of  December  1856 
does  not  affect  or  convey  the  interest  of 
the  defendant  Ann  Brotheridge  in  the 
residuary  estate  of  the  testator  so  far  as 
the  same  consists  of  real  estate.  The  plain- 
tiff's costs  must  be  added  to  their  security, 
and  be  paid  in  the  first  instance  out  of  the 
proceeds  of  the  sal&  The  trustees  must 
undertake  to  pay  over  the  rents  and  profits 
to  the  person  entitled  thereto. 


LoBDS  Justices. 
June  6. 


In  re  bykon's  estates. 


Lands  Clauses  Consolidation  Act,  1845 — 
Purchase  by  Company  —  Re-investment  — 
Costs, 

Where  a  re-investment  of  purchase-monies 
paid  into  Court  by  two  railway  companies  is 
sought,  the  costs  of  the  re-investment  a/re  to  be 
borne  by  the  two  companies  in  equal  shares, 
and  not  in  proportion  to  the  amount  paid  in 
by  each  company;  and  this  rule  will  not  be 
departed  from  except  in  causes  of  extreme 
hardship. 

This  was  an  appeal,  by  the  South-Eastem 
Railway  Company,  against  an  order  made 
by  Vice  Chancellor  Stuart  The  fSacts  were, 
that  Mr.  Thomas  Byron  was  tenant  for  life 
of  certain  estates  under  a  deed  of  settlement 
In  1851  part  of  the  lands  were  taken  by 
the  Regent's  Canal  Company  under  their 
act  In  1854  other  parts  of  the  lands  were 
taken  by  the  Caterham  Railway  Company. 
The  last-named  company  subsequently 
merged  in  the  South-Eastem  Railway  Com- 
pany. The  Canal  Company  paid  into  court 
their  purchase-money  of  1,853/L,  which  by 
re-investment  in  land  had  been  reduced  to 
1,137/L  4*.  4(f.  consols.  The  railway  com- 
pany's purchase-money  of  1,108/!.  2s,  6dL 
was  also  paid  into  court  and  invested  in 
1,206/.  15*.  M,  reduced  3/.  per  cents.  The 
petition  of  Mr.  Byron  and  his  trustees  set 
forth  that  he  had  contracted  to  purchase 
other  lands,  to  be  subjected  to  the  uses  of 
the  settlement,  for  1,484/.  12*.,  and  it  prayed 
that  the  purchase-money  might  be  raised 
by  sale  of  the  whole  of  the  r^uced  3/.  per 
cents.,  and  of  such  part  of  the  consols  as 
would  suffice  to  miJce  up  the  deficiency, 
and  that  the  costs  of  the  re-investment  and 
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of  the  petition  might  be  borne  and  paid  by 
the  two  companies  rateably  and  in  propor- 
tion to  the  amoimts  of  the  purchase-monies 
taken  from  that  paid  in  by  them  respec- 
tively. Vice  Chancellor  Stuart  made  the 
order  as  prayed  by  the  petition,  and  the 
South-Eastem  Railway  Company  appealed. 

It  appeared  that  the  costs  were  taxed  at 
19 R  lis,  ScLy  which  sum  was  apportioned 
under  the  order  thus,  147/.  13«.  lOd,  to  the 
railway  company  and  44/.  Os.  lOd  to  the 
canal  company. 

Mr,  Molina  and  Mr,  J,  T,  Humphry 
supported  the  appeal,  contending  that  it 
bad  been  settled  by  their  Lordships,  in  the 
case  oi  Ex  parte  tke  Bishop  of  London  (1), 
that  under  such  a  state  of  circimistances 
the  costs  should  be  borne  in  equal  shares 
by  the  companies  whose  monies  were  to  be 
applied. 

Mr,  Wickens,  for  the  canal  company, 
while  admitting  the  general  rule,  argued 
that>  under  the  exceptional  circumstances  of 
the  present  case,  it  would  operate  most 
hardly  upon  the  Canal  Company.  The 
landowner  had  thought  fit,  with  the  assent 
of  his  trustees,  to  take  the  whole  of  the 
ndlway  company's  purchase-money  and  only 
a  small  part  of  that  of  the  Canal  Company, 
instead  of  taking  an  equal  part  from  each, 
in  consequence  of  which  the  Canal  Com- 
pany would  have  to  bear  the  whole  costs 
of  die  second  investment,  and  the  railway 
company  be  exempt,  so  that  the  justice  of 
the  Vice  Chancellor's  order  was  obvious. 

LoBD  Justice  Tubnee.  —In  my  opinion 
the  rule  laid  down  by  this  Court  in  Ex 
parte  the  Bishop  of  London^  that  the  costs 
of  a  re-investment  of  monies  paid  in  by 
different  companies  should  be  bonie  by 
those  companies  in  equal  shares,  and  should 
not  be  apportioned  rateably  to  their  amounts, 
was  a  beneficial  and  on  the  whole  a  just 
rule,  which  should  not  be  disturbed;  and 
although  it  might  in  some  instances  work 
hardship,  yet  here  the  hardship  is  not  of 
an  extreme  character,  and  I  think  the 
order  ought  to  be  varied  in  accordance  with 
the  general  rule. 

Lord  Justice  Kkight  Bruce. — I  am  of 
the  same  opinion. 


May 
19, 


[IN  THE  HOUSE  OF  LORDS.] 

WALSH  V,  THE  8ECBBTABY  OF 
STATE  FOB  INDIA  AND  AN- 
OTHEB. 


15,18,]^ 
,21.     I 


(1)  2  Be  Oex,  F.  k  J,  14;  s.c. 
(ir.8.)  Gbaac.  567. 

New  Sum,  82.~CHAjro. 


I  Law  J.  Rep. 


Deed — Covenant  in  Gross — East  India 
Company — Act  of  Parliament,  Effect  of 
upon  a  Covenant  in  a  Deed 

By  a  deed  made  in  1770,  between  the 
East  India  Company  and  Boberi  Lord 
Clive,  after  reciting  that  in  1766  five 
kics  of  rupees,  bequeathed  to  Lord  Clive  by 
a  former  Nabob  of  Bengal,  and  in  1767 
three  lacs  of  rupees,  the  gift  of  the  then  Nabob 
of  Bengal,  had  been  paid  to  the  East  India 
Company,  and  cash  notes  given  to  Lord  Clive 
for  the  amount,  and  that  in  pursttance  of  a 
scheme  therein  recited  for  making  a  pro- 
vision  for  officers  and  privates  in  the  Comr 
panjfs  service  who  might  be  disabled  by  age, 
war  or  disease,  Lord  Clive  had  delivered 
up  the  cash  notes  to  be  cancelled:  it  toas 
agreed  between  Lord  Clive  and  the  Company 
that  the  eight  lacs  of  rupees  should  remain  in 
the  hands  of  the  Company,  and  that  the  Com- 
pany should  allow  yearly  a  sum  equivalent 
to  SI,  per  cent,  thereon,  and  that  the  Company 
and  their  successors  should  be  perpetual 
trustees,  subject  to  the  proviso  therein  con- 
tained, of  the  said  fund  of  eight  lacs  of  rupees 
for  the  due  application  and  appropriation 
of  the  interest  and  produce  thereof,  for  the 
relief  of  invalid  and  superannuated  officers 
and  soldiers  in  their  military  service,  and 
upon  the  company  ceasing  to  employ  a  mili- 
tary force  then  for  the  relief  of  invalid 
and  superannuated  officers  and  seaman  in 
their  marine  service;  and  the  deed  contained 
a  covenant  by  the  Company  for  repayment  to 
Lord  Clive,  his  executors,  administrators  or 
assigns,  of  the  full  sum  of  five  lacs  of  rupees, 
subject  to  adue proportion  of  existing  charges, 
in  case  it  should  happen  that  the  Company 
should  cease  to  employ  a  military  force  in 
their  actual  pay  and  service,  and  also  ships 
for  carrying  on  their  trade.  In  1834  M« 
Company  ceased  to  employ  ships  for  carrying 
on  their  trade.  In  1858  the  property  (except 
only  the  capitcUstockJ ,  liabilities  and  military 
forces  of  the  Company  were  transferred  to 
the  Crown: — Held  (reversing  the  decision 
of  the  Master  of  the  Bolls),  that  the  covenant 
was  not  to  be  regarded  as  a  stipulation  for 
the  restoration  of  a  trust  fund,  but  as  a  cove- 
nant in  gross,  and  that  upon  the  true  con- 
4F 
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structton  of  the  21  d:  22  Vtct.  e.  106.  (the  act 
transferring  to  the  Crovm  the  property  and 
liahUUies  of  the  Company)  five  lacs  of  rupees 
vjere  payable  by  the  Secretary  of  State  for 
India  to  the  representative  of  Lord  Clive, 
subject  to  the  existing  charges  properly  attri- 
butable to  and  payable  out  of  the  interest 
thereof. 

This  was  an  appeal  from  a  decree  made 
by  the  Master  of  the  Rolls  (1),  the  material 
question  raised  by  the  appeal  being  whether 
ttie  respondent,  the  S^sretary  of  State  for 
India,  was  boimd,  as  succ^ding  to  the 
liabilities  of  the  East  India  Company,  to 
pay  to  the  executor  of  the  first  Lord 
Clive  the  sum  of  five  lacs  of  sicca  rupees, 
which  the  Company  undertook  to  pay  to 
Lord  Clive  whenever  they  should  cease  to 
employ  ships  and  to  have  a  military  force 
in  their  actual  pay  and  service. 

The  appellant  was  the  legal  personal 
representative  of  Lord  Clive. 

By  an  indenture,  dated  the  6th  of  April 
1770,  and  nutde  between  the  United  Com- 
pany of  Merchants  of  England  trading  to 
the  East  Indies,  of  the  one  part,  and  Lord 
Clive  of  the  other  part,  after  reciting  that 
Meer  Mahomed  Jaffier  Cawn,  deceased, 
late  Nabob  of  the  kingdom  or  province  of 
Bengal,  before  his  death  bequeathed  unto 
Lord  Clive,  out  of  the  monies  and  effects 
which  the  said  Nabob  had  in  his  possession, 
the  sum  of  five  lacs  of  rupees;  and  that 
N^jim  al  Dowla,  the  eldest  son  of  the  said 
Meer  Jaffier,  agreeably  to  the  commands 
of  his  fether,  paid  to  the  late  Lord  Clive 
the  said  five  lacs  of  sicca  rupees,  of  the 
value  of  62,833/.  6s,  Sd.  sterling,  which 
Lord  Clive  paid  into  the  East  India  Com- 
pany's Treasury  at  Calcutta,  at  different 
times  in  the  year  1766,  and  that  thereupon 
notes  were  signed  to  his  Lordship  for  the 
same  five  la^  of  sicca  rupees,  carrying 
interest  after  the  rate  of  eight  per  cent  per 
annum  sterling  until  paid;  and  reciting 
that  Lord  Clive,  being  zealous  for  the 
prosperity  of  the  Company,  the  security 
of  their  territories  and  territorial  revenues 
in  India  belonging  to  them,  and  their 
trade  and  commerce,  which  greatly  de- 
pended on  the  bravery  and  conduct  of 
their  troops,   and   considering    that    the 

(1)  80  Beav.  812;  lc.  81  Law  J.  Eep.  (k.s.) 
Cbaiic.217. 


establishment  of  a  provision  for  such  of  the 
officers  and  private  men  employed  in  the 
Company's  service  as  should  be  disabled  by 
age,  war,  or  disease  contracted  during  their 
service,  would  tend  to  induce  fit  persons  to 
enter  into  the  said  service,  and  encourage 
the  bravery  of  the  soldiery  employed  there- 
in, had  proposed  to  the  Court  of  Directors 
of  the  Company  to.  appropriate  ihe  in- 
terest of  the  said  five  lacs  of  rupees  for 
the  support  of  a  certain  number  of  officers, 
non-commissioned  officers  and  private  men 
in  the  service  of  the  Company  who,  from 
wounds,  length  of  service,  or  diseases  con- 
tracted during  their  service,  were  unable  ot 
unfit  to  serve  any  longer,  and  whose  for- 
tunes might  be  too  scanty  to  afford  the 
officers  a  decent  and  the  private  m^i   a 
comfortable   subsistence    in   their    native 
country,  and  also  to  make  some  provision 
for  the  widows  of  such  officers  and  private 
men  as  should  have  been  entitled  to  the 
said  bounty,   or  whose  husbands  should 
have  lost  their  lives  in  the  Company's  ser- 
vice; and  reciting  that  Syf-al-Dowla,  the 
then  Nabob  of  B^gal  aforesaid,  had  given 
to  the  Company  the  sum  of  three  laca  of 
rupees  as  an  addition  to  the  above-men- 
tioned fund;  and  reciting  that  the   said 
three  lacs  of  rupees  had  been  carried  to  an 
account  in  the  Company's  Treasury  in  Uie 
month  of  April  1767,  and  that  Uie  Com- 
pany's note  for  the  said  three  lacs  of  sicca 
rupees,  amounting  to  the  sum  of  37,700/L 
sterling,  carrying  interest  after  l^e  rate  of 
8/.  per  cent,  per  annum,  was  issued  from 
the  Company's  Treasury  at  Calcutta,  pay- 
able to  Lord  Clive;  and  reciting  that  Lord 
Clive  had  also  proposed  that  the  said  Oooit 
of  Directors  and  their  successors  should  be 
perpetual  trustees  of  the  said  fund  of  ftwB 
lacs  of  rupees,  as  well  as  of  the  said  three 
lacs  of  rupees,  for  the  due  amplication  and 
Impropriation   of   the    interest    and    pro- 
duce thereof^   which   trust  the    Court    of 
Directors  had  consented  and  agreed  to  ac- 
cept ;  and  reciting  that  it  had  been  agreed 
by  Lord  Clive  and  the  Court  of  Direc- 
tors that  the  said  eight  lacs  of  rupees  should, 
from  the  29th  of  September  1766,    ctarj 
interest  at  the  rate  of  eight  per  cent,  per 
annum,  upon  and  subject  to  the  several 
trusts,  conditions,  agreements  and  provisoes 
thereinafter  mentioned;  and  reciting  that 
Lord  Clive,  in  pursuance  of  the  said  agi^e- 
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ment,  had  delivered  up  the  said  cash  notes 
for  five  lacs  and  three  lacs  of  rupees  to  the 
Court  of  Directors  to  be  cancelled :  it  was 
by  the  said  indenture  witnessed,  that  for 
the  better  and  more  effectual  carrying  the 
aforesaid  agreement  into  execution,  it  was 
thereby  mutually  covenanted  and  agreed 
between  Lord  Clive  and  the  Company  that 
the  said  eight  lacs  of  rupees  should  remain 
in  the  hands  or  Treasury  of  the  Company, 
who  should  every  year  at  their  house  in 
Leadenhall  Street,  London,  or  in  any  other 
house  or  place  where  their  business  should 
be  transacted  and  carried  on,  pay  and  allow 
the  sum  of  8,042/L  ISs.  4d,  sterling,  for  and 
in  lieu  of  interest  of  the  said  eight  lacs  of 
rupees,  being  after  the  rate  of  eight  per  cent 
per  annum  to  such  persons,  in  such  propor- 
tions and  for  such  purposes  as  were  there- 
inafter mentioned  of  and  concerning  the 
same :  and  it  was  further  covenanted  and 
agreed  between  the  said  parties,  that  the 
said  Court  of  Directors  of  the  Company 
and  their  successors  should  be  perpetual 
trustees,  subject  to  the  agreements  and  pro- 
visoes thereinafter  contained,  of  the  said 
fund  of  eight  lacs  of  rupees,  for  the  due 
application  and  appropriation  of  the  interest 
and  produce  thereof^  from  the  29th  of  Sep- 
tember then  last  past,  to  and  amongst  and 
for  the  relief  and  maintenance  of  European 
officers  and  soldiers  who  should  become 
invalids  or  superannuated  in  the  Company's 
service,  and  of  their  widows,  and  also  Uie 
widows  of  such  officers  and  soldiers  as 
should  die  in  the  Company's  service,  in  the 
shares,  dividends  and  proportions  therein 
mentioned;  and  after  certain  directions 
with  respect  to  the  distribution  and  manage- 
ment of  the  fund,  and  after  reciting  that 
the  interest  due  fh>m  the  Company  upon 
the  cash  notes  thereinbefore  mentioned 
amounted,  on  the  29th  of  September  then 
last,  to  the  sum  of  24,128/.,  it  was  farther 
agreed  between  the  piurties  thereto,  that  the 
sum  of  24,128/.  should  remain  in  the  hands 
of  the  Company  in  India,  and  should  be 
deemed  and  considered  as  capital,  and  should 
carry  interest  from  the  29th  of  September 
then  last,  at  the  rate  of  8/.  per  cent,  per 
annum,  which  interest  should  be  from  time 
to  time,  disposed  of  and  distributed  by  the 
Court  of  Directors  of  the  Company  for  the 
time  being,  in  the  first  place,  for  discharg- 
ing idl  incidental   chaiges  and  expenses 


attending  canying  into  execution  the  trust 
thereby  established,  and  subject  thereto 
unto  and  amongst  such  objects  of  chari^ 
belonging  to  the  Company's  military  service, 
or  the  widows  or  fanulies  of  such  objects  as 
the  Court  of  Directors  should  in  their  dis- 
cretion think  fit. 

The  Company  then  covenanted  with  Lord 
Clive,  his  executors,  administrators  and 
assigns,  that  in  case  they  should  at  any  time 
thereafter  by  any  means  whatsoever,  other- 
wise than  by  the  fate  of  war,  be  dispossessed 
or  deprived  of  or  part  with  their  territorial 
possessions  in  Bengal  and  the  revenues 
arising  thereby,  so  that  the  Jaghire  granted 
unto  and  then  enjoyed  by  Lord  Clive 
should,  during  the  term  agreed  upon  between 
the  Company  and  Lord  Clive  for  the  con- 
tinuation thereof^  cease  to  be  paid  unto  his 
lordship  or  Ids  assigns,  or  in  case  the  Com- 
pany should  at  any  time  before  the  year  of 
our  Lord  1784  cease  to  employ  and  main- 
tain in  their  immediate  pay  and  service  a 
military  force  in  the  East  Indies,  then  and 
in  either  of  the  said  cases,  the  said  Company 
should  and  would  forthwith  pay  unto  Lord 
Clive,  his  executors,  administrators  or 
assigns,  at  their  treasury  in  Calcutta  afore- 
said, the  full  sum  of  five  lacs  of  sicca  rupees 
to  and  for  his  and  their  own  proper  use 
and  benefit,  but  subject  nevertheless,  with 
the  interest  of  the  aforesaid  three  lacs  of 
rupees  in  the  proportion  the  said  respective 
sums  bore  to  each  other,  to  the  payment  of 
all  such  pensions  and  annuities  as  should  at 
the  time  either  of  the  aforesaid  contingencies 
should  happen  be  payable  out  of  or  charge- 
able upon  the  said  trust  fund,  which  said 
pensions  and  annuities  it  was  thereby  fully 
understood  and  agreed  should  continue  to 
be  paid  and  payable  out  of  the  interest  of 
the  said  eight  lacs  of  rupees,  or  such  part 
thereof  as  should  be  wanting  and  necessaiy 
during  the  lives  of  the  sevend  persons  then 
entitled  thereto : 

And  it  was  by  the  said  indenture  further 
agreed  upon  between  the  parties  thereto, 
that  in  case  at  any  time  after  the  com- 
mencement of  the  year  1784  it  should  so 
happen  that  the  said  Company  should  have 
no  military  force  in  their  actual  pay  or 
service  in  the  East  Indies,  then  and  in 
such  case  the  interest  and  produce  of  the 
said  trust  fund  of  the  said  eight  lacs  of 
rupees  should  from  thenceforth  from  time 
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to  time  be  applied,  paid  and  distributed 
towards  the  support,  relief  and  provision  of 
marine  officers  and  seamen  who  should 
become  invalids  or  superannuated  in  the 
said  Company's  service,  and  the  widows 
of  such  of  tiiem  as  should  die  in  the 
said  service  during  their  respective  widow- 
hoods only,  in  such  shares  and  proportions, 
manner  and  form  as,  in  case  such  event 
should  happen,  should  be  concluded  and 
agreed  upon  between  the  Company  and 
Lord  Clive  or  his  legal  representative  or 
representatives;  and  lastly,  it  was  thereby 
agreed  that  in  case  it  should  happen  that 
the  Company  after  the  commencement  of 
the  year  1784  should  cease  to  employ  a 
military  force  in  their  actual  pay  and  service 
in  the  East  Indies  and  also  ships  for  cany- 
ing  on  their  trade  and  commerce,  then  and 
in  such  case  as  soon  as  the  said  event  should 
happen  the  Company  should  and  would  pay 
unto  Lord  Clive,  his  executors,  administra- 
tors or  assigns,  for  his  and  their  own  use, 
at  their  treasury  in  Calcutta  aforesaid,  the 
foil  sum  of  five  lacs  of  sicca  rupees,  but 
subject  nevertheless,  with  the  interest  of 
the  said  three  lacs  of  rupees  in  the  propor- 
tion the  said  sruns  bore  to  each  other,  to  the 
payment  of  all  such  pensions  and  annuities 
for  the  lives  of  the  persons  then  entitled 
thereto  only  as  should  at  the  time  such  event 
should  happen  be  payable  out  of  or  charge- 
able upon  the  said  trust  fund. 

By  the  3  &  4  WiU.  4.  c.  86,  which  is  inti- 
tuled "An  Act  for  eflFecting  an  Arrangement 
with  the  East  India  Company,  and  for  the 
better  Government  of  His  Majesty's  Indian 
Territories  till  the  30th  April,  1854,"  it  was 
enacted  amongst  other  things,  that  the  said 
United  Company  should,  with  all  convenient 
speed  after  the  22nd  of  April  1834,  close 
their  commercial  business.  And  in  conse- 
quence of  such  enactment,  the  Company 
rfiortly  after  the  22nd  of  April  1834,  ceased, 
and  they  have  ever  since  ceased  to  employ 
any  ships  for  carrying  on  their  trade  and 
commerce. 

By  the  21  <k  22  Vict.  c.  106,  which  is  inti- 
tuled "An  Act  for  the  better  Government 
of  India,"  all  sovereign  and  territorial  rights 
were  taken  away  from  the  Company  and 
vested  in  Her  Majesty,  and  in  consequence 
of  such  enactment  the  Company  on  the  Ist 
of  September  1858  ceased,  and  they  have 
ever  since  ceased  to  employ  a  military  force 


in  their  actual  pay  and  service  in  the  East 
Indies. 

The  question  on  this  appeal  mainly  de- 
pended upon  the  construction  and  effect  of 
the  last-mentioned  act,  some  of  the  most 
material  sections  of  which  are  as  follows : 

By  section  39.  "All  lands  and  heredita- 
ments, monies,  stores,  goods,  chattels,  and 
other  real  and  personal  estate  of  the  said 
Company,  subject  to  the  debts  and  liabilities 
affecting  the  same  respectively,  and  the 
benefit  of  all  contracts,  covenants,  and  en- 
gagements, and  all  rights  to  fines,  penalties, 
and  forfeitures,  and  all  other  emoluments 
which  the  said  Company  shall  be  seised  or 
possessed  of  or  entitled  to  at  the  time  of 
the  commencement  of  this  act,  except  the 
capital  stock  of  the  said  Company,  and  the 
dividend  thereon,  shall  become  vested  in 
Her  Majesty,  to  be  applied  and  disposed  of 
subject  to  the  provisions  of  this  act  for  the 
purposes  of  the  government  of  India." 

By  section  42.  "The  dividend  on  the 
capital  stock  of  the  said  Company  secured 
by  the  act  3  &  4  Will  4.  c.  85,  until  the 
redemption  thereof,  and  all  the  bond,  deben- 
ture and  other  debt  of  the  said  Company  in 
Great  Britain,  and  all  the  territorial  debt 
and  all  other  debts  of  the  said  company,  and 
all  sums  of  money,  costs,  charges,  and  ex- 
penses which  if  this  act  had  not  been  passed 
would  after  the  time  appointed  for  the  com- 
mencement thereof  have  been  payable  by 
the  said  Company  out  of  the  revenues  of 
India,  in  respect  or  by  reason  of  any  treaties, 
covenants,  contracts,  grants,  or  liabilities 
then  existing,  and  all  expenses,  debts,  and 
liabilities  which  after  the  commencement  of 
this  act  shall  be  lawfully  contracted  and 
incurred  on  account  of  the  government  of 
India,  and  all  payments  under  this  act  shall 
be  charged  and  chargeable  upon  the  revenues 
of  India  alone,  as  the  same  would  have  been 
if  this  act  had  not  been  passed,  and  such 
expenses,  debts,  liabilities,  and  payments  as 
last  aforesaid  had  been  expenses,  debts,  and 
liabilities  lawfully  contracted  and  incurred 
by  the  said  Company." 

By  section  ^6,  "The  military  and  naval 
forces  of  the  East  India  Company  shall  be 
deemed  to  be  the  Indian  military  and  naval 
forces  of  Her  Majesty,  and  shall  be  under 
the  same  obligations  to  serve  Her  Majesty 
as  they  would  have  been  under  to  serve  the 
said  Company,  and  shall  be  liable  to  serve 
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within  the  same  territorial  limits  only,  for 
the  same  terms  only,  and  be  entitled  to  the 
Hke  pay,  pensions,  allowances,  and  privi- 
leges, and  the  like  advantages  as  regards 
promotion  and  otherwise,  as  if  they  had  con- 
tinued in  the  service  of  the  said  Company ; 
snch  forces  and  all  persons  hereafter  enlist- 
ing in  or  entering  the  same  shall  continue 
and  be  subject  to  all  acts  of  parliament,  laws 
of  the  Glovemor-Qeneral  of  India  in  council, 
and  articles  of  war,  and  all  other  laws,  regu- 
lations and  provisions  reUting  to  the  E^t 
India  Company's  military  and  naval  forces 
respectively  as  if  Her  Majesty's  Indian 
military  and  naval  forces  respectively  had 
throughout  such  acts,  laws,  articles,  regula- 
tions, and  provisions  been  mentioned  or 
referred  to  instead  of  such  forces  of  the 
said  Company,  and  the  pay  and  expenses  of 
and  incident  to  Her  Majesty's  Indian  mili- 
tary and  naval  forces  shall  be  defrayed  out 
of  the  revenues  of  India.'' 

By  section  58.  **A11  persons  who  at  the 
time  of  the  commencement  of  this  act  shall 
hold  any  offices,  employments,  or  commis- 
sions whatever  under  the  said  Company  in 
India,  shall  thenceforth  be  deemed  to  hold 
such  offices,  employments,  and  commissions 
under  Her  Majesty,  as  if  they  had  been 
appointed  under  this  act,  and  shall  be  paid 
out  of  the  revenues  of  India,  and  the  transfer 
of  any  person  to  the  service  of  Her  Majesty 
shall  be  deemed  to  be  a  continuance  of  his 
previous  service,  and  shall  not  prejudice 
any  claims  to  pension  or  any  claims  on 
the  various  annuity  funds  of  the  several 
presidencies  in  India  which  he  might  have 
had  if  this  act  had  not  been  passed." 

By  section  67.  ''AH  treaties  made  by  the 
said  Company  shall  be  binding  on  Her  Ma- 
jesty, and  all  contracts,  covenants,  liabilities 
and  engagements  of  the  said  Company 
made,  incurred,  or  entered  into  before  the 
commencement  of  this  act,  may  be  enforced 
by  and  against  the  Secretary  of  State  in 
Council  in  like  manner  and  in  the  same 
courts  as  they  might  have  been  by  and 
against  the  said  Company  if  this  act  had  not 
been  passed." 

On  the  12th  of  July  1860,  the  appellant 
filed  his  biU,  which  was  afterwards  amended, 
and  as  amended  was  against  the  respon- 
dents. Her  Majesty's  Secretary  of  State  in 
Council  of  India  and  Her  Majesty's  Attor- 
ney General;  and  prayed  that  it  might  be 


declared  that  the  estate  of  Lord  Clive  was 
entitled  to  receive  ^m  the  Secretary  of 
State  five  lacs  of  sicca  rupees  or  the  sum 
of  62,833/.  6s,  Sd.  sterling,  and  also  five- 
eighths  of  the  sum  of  24,128/L  with  interest 
thereon  from  the  1st  day  of  September  1 858, 
subject  only  to  the  payment  of  such  pen- 
sions as  were  properly  payable  out  of  the 
income  of  those  sums  under  the  provisions 
of  the  deed  of  the  6th  of  April  1770;  and 
that  the  Secretary  of  State  might  be  ordered 
to  provide  and  set  apart  the  monies  due 
from  him,  and  that  the  same  might  be 
properly  secured  for  the  benefit  of  Lord 
Clive's  estate,  subject  only  to  the  trusts  of 
the  said  deed,  and  that  it  might  be  ascer- 
tained what  pensions  (if  any)  were  properly 
payable  out  of  the  income  of  the  said  two 
sums,  and  that  so  much  of  the  monies  due 
from  the  Secretary  of  State  as  was  not 
required  to  answer  pensions  might  be  paid 
to  the  appellant  from  time  to  time  as  the 
same  was  or  might  become  disengaged. 

The  cause  came  on  to  be  heard  upon 
motion  for  a  decree  before  the  Master  of 
the  Rolls,  who  dismissed  the  bill  with  costs 
on  the  ground  that  the  sums  settled  by  the 
deed  of  1770  were  trust  funds  in  the  hands 
of  the  East  India  Company  at  the  time 
when  the  act  of  1858  was  passed,  and  that 
by  the  provisions  of  the  act  this  trust  frmd, 
in  common  with  other  trust  funds  held  by 
the  Company  for  the  government  of  India, 
passed  to  Her  Majesty  to  be  applied  to  the 
same  purpose. 

Sir  Hugh  CaxrM  and  Mr,  Hchhxnue 
{Mr,  Bridge  with  them),  for  the  appellant, 
referred  to  the  various  acts  and  charters 
relating  to  the  East  India  Company  which 
are  contained  in  The  Law  relating  to  India 
and  the  East  India  Company  (published  by 
Allen  k  Co.,  London),  to  shew  the  relation- 
ship between  the  Company  and  its  military 
forces.  They  then  argued  that  the  appel* 
lant's  contention  did  not  offend  against  the 
rules  of  perpetuity ;  as  to  contracts  in  gross 
no  question  of  perpetuity  could  arise,  and 
this  was  not  a  contract  for  the  repayment 
of  a  specific  sum;  it  was  intra  vires  as 
regarded  the  East  India  Company;  the  act 
luid  caused  the  event  contempUted  by  the 
deed  to  happen,  upon  which  the  obligation 
of  the  covenant  with  Lord  Clive  was  to 
arise.  This  was  a  case  of  private  contract 
The  present  army  could  only  become  objects 
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of  the  trast  by  some  express  provision  in 
the  act,  and  no  such  provision  was  to  be 
found  in  it  The  words  at  the  conclusion 
of  the  58th  section  merely  related  to  claims 
upon  the  superannuation  funds  of  the  Presi- 
dencies. The  words  of  the  58th  section 
could  not  be  applied  to  the  Clive  Fund  to 
the  prejudice  of  the  covenant  in  the  deed; 
the  56th  section  was  a  contract  by  the 
Crown  guaranteeing  to  its  new  servants 
certain  advantages  merely,  and  there  was 
nothing  to  derogate  from  that  positive 
covenant.  The  act  was  never  meant  to 
affect  private  individuals.  It  could  have 
fiill  effect  given  to  it  without  doing  so.  It 
was  for  the  Company  to  shew  what  claims 
there  were  upon  the  funds :  if  they  shewed 
none  it  must  be  assimied  that  there  were 
none — Luptan  v.  White  (2). 

The  Solicitor  General  and  Mr.  Forsyth 
{Mr.  Melvill  with  them),  for  the  Secretary 
of  State  for  India,  argued,  that  the  com- 
bined effect  of  the  deed  and  the  act  of  parlia- 
ment must  be  looked  at.  The  question  was, 
whether  the  act  brought  about  the  liability 
under  the  deed  or  whether  it  avoided  the 
question  of  such  liability  arising.  They 
contended  that  this  was  a  public  contract^ 
and  referred  to  the  drd  volume  of  MilFs 
British  Indioj  4th  edit.,  by  Wilson,  p.  434, 
et  seq.y  to  shew  that  the  contract  was  con- 
sidered as  a  public  transaction. 

[The  LoED  Chanoellob  observed,  that 
what  was  said  by  Mill  was  injurious  to 
the  character  of  Lord  Clive  and  inconsistent 
with  the  facts  before  the  House.] 

The  act  of  1833  made  the  East  India 
Company  merely  trustees  for  the  Crown  of 
the  military  forces.  The  act  of  1858  was 
an  answer  to  any  argument  that  the  event 
had  occurred  upon  which  any  liability  under 
the  covenant  arose.  It  was  a  reasonable 
construction  of  that  act  that  the  contract 
was  meant  to  be  transferred  to  the  Crown, 
and  that  the  Crown  should  have  the  benefit 
and  the  liability  of  it.  The  intention  of  the 
act  was,  that  there  should  be  no  break,  but 
a  continuity  and  identity  of  service;  the 
permanence  of  the  force  as  a  force  was  con- 
templated— ^the  force  present  or  future. 
The  event  contemplated  by  the  deed  could 
not  occur  so  long  as  the  object  of  the  deed 
remained  in  force.  In  deciding  in  &vour 
of  the  Secretary  of  State  no  violence  would 
be  done  to  the  intention  of  Lord  Clive  in 


the  construction  of  the  deed;  it  was  only  in 
the  event  of  there  being  no  military  force 
at  all  that  Lord  Clive  intended  the  frmd  to 
return  to  him. 

The  Attorney  General  and  Mr.  Wickens^ 
for  the  Attorney  General,  said,  that  the 
interest  of  the  pensioners  and  annuitants 
must  be  protected  in  the  event  of  the 
House  deciding  in  favour  of  the  appellant, 
and  suggested  that  in  such  case  there  should 
be  a  provision  in  the  decree  for  ascertaining 
who  were  the  persons  interested,  and  for 
continuing  the  pensions  and  annuities 
during  their  lives. 

Sir  Hugh  Cairns^  in  reply. — ^The  deed 
partakes  of  a  public  character  as  to  troops, 
no  further.  The  recitals  in  the  deed  (*'  trade 
and  commerce,"  <kc.)  were  an  answer  to  the 
argument  that  its  provisions  were  able 
equally  to  apply  to  any  military  force  in 
India.  There  was  no  fund  which  by  a  Court 
of  equity  would  be  understood  as  a  trust 
fund;  there  was  nothing  ear-marked.  It 
did  not  affect  the  liability  on  the  covenant 
that  the  benefit  of  the  deed  as  the  East 
India  Company  held  it,  was  transferred  to 
the  Crown.  The  56th  section  merely  gua- 
ranteed to  the  servants  in  India,  out  of  the 
revenues  of  India,  the  like  pay,  advantages, 
<fec,  to  those  previously  enjoyed.  It  was 
not  material  from  whence  they  were 
derived. 

The  Lord  Chancbllor. — My  Lords,  in 
the  year  1770  that  great  man,  the  first  Lord 
Clive,  formed  the  design  of  establishing  a 
pension  fund  for  the  reUef  of  such  European 
officers  and  soldiers  in  the  service  of  the 
East  India  Company  as  might  be  disabled 
whilst  in  that  service,  and  the  widows  of 
those  who  should  fall  during  their  service. 
He  seems  to  have  foreseen  that  the  teni- 
torial  possessions  of  the  Company  would 
increase,  and  that  they  would  require  at  all 
times  European  troops  for  the  maintenance 
of  those  possessions;  and  he  has  accordingly 
embodied  in  his  deed  the  principal  motive 
that  influenced  him  and  the  object  that  he 
sought  to  attain,  namely,  to  induce  Euro- 
pean officers  and  men  to  enter  into  the 
service  of  the  East  India  Company.  But 
he  had  probably  some  misgivings  about 
that  which  the  world  afterwards  saw  with 

(2)  lb  Vet.  482. 


Digitized  by 


Google 


Voi.33.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


691 


admiration,  namely,  the  power  of  a  few 
ordinaiy  traders  in  Leadenhall  Street  to 
enlaige,  to  establiflh,  and  to  role,  dominions 
of  snch  vast  extent,  including  so  many 
millions  of  the  human  race;  accordingly  he 
provided  for  the  possibility  of  the  Company 
ceasing  to  employ  European  officers  and 
soldiers  in  their  nulitary  service.  He  pro- 
bably calculated  that  tibe  time  was  not  &r 
distant  when  the  Imperial  Government 
would  be  required  by  necessity,  or  by 
expediency,  to  enter  itself  into  the  govern- 
ment of  the  territorial  possessions  of  the 
East  India  Company,  reducing  the  East 
India  Company  to  its  original  position  of  a 
trading  corporation. 

Now  in  order  to  accomplish  this  end. 
Lord  Clive  being  possessed  of  a  huge  sum 
of  five  lacs  of  rupees,  which  he  had  lent  to 
the  East  India  Company  upon  its  notes 
or  paper,  induced  the  Nabob  of  Bengal  to 
advance  for  a  similar  purpose  a  sum  of 
three  lacs  of  rupees, — and  the  entire  sum 
of  eight  lacs  of  rupees,  together  with  some 
interest  thereon,  amounting,  I  think,  to 
24,000/L,  was  handed  over  in  effect  by  Lord 
Clive  to  the  East  India  Company;  and  it 
was  so  handed  over,  not  for  the  purpose  of 
being  invested,  not  for  the  purpose  of  being 
impropriated  or  set  apart  so  far  as  the 
principal  was  concerned,  but  for  the  purpose 
of  being  blended  with  the  general  property 
and  revenues  of  the  East  India  Company, 
and  upon  the  terms  that  the  East  India 
Company  should  be  bound  to  provide  and 
apply  an  annual  sum  of  money  equal  to  the 
interest  on  the  three  principal  sums,  namely, 
the  five  lacs  of  rupees,  the  three  lacs  of 
rupees  and  the  arreiurs  of  interest,  at  the 
rate  of  eight  per  cent,  (the  ordinary  current 
rate  of  interest  in  India);  and  that  the 
annual  sum,  thus  measured  by  that  rate  of 
interest,  and  thus  to  be  annually  paid  and 
provided  by  the  Company,  should  he  applied 
in  furnishing  pensions  for  disabled  and 
retired  officers  and  soldiers,  and  the  widows 
of  those  who  had  fallen,  in  the  manner  pre- 
scribed by  the  deed. 

Now,  the  cardinal  question  on  which 
this  case  appears  to  me  to  turn  is,  the  ascer- 
tainment of  what  is  really  the  trust  fund 
created  by  this  deed.  It  has  been  sup- 
posed by  the  Master  of  the  Rolls  that  the 
whole  of  the  principal  money  was  to  be 
treated  as  a  trust  fund;  and  throughout  his 


judgment  his  Honour  appears  to  have 
regarded  that  fund  as  if  it  had  a  substan- 
tive independent  existence,  was  capable  of 
being  detAt  with,  had  been  transferred  by 
a  recent  act  of  parliament^  and  was  now  in 
a  separate  and  distinct  state  of  existence 
and  investment,  subject  to  the  trusts  which 
his  Honour  supposed  to  have  been  declared 
or  contained  in  that  act  of  parliament. 

I  cannot  concur  in  that  view  of  the  effect 
of  the  deed,  or  of  the  transaction  which  it 
embodied.  There  is  no  trust  fund  so  far  as 
the  principal  is  concerned;  the  East  India 
Company  incurred  no  obligation  to  set 
apart  or  to  keep  any  portion  of  its  revenue 
in  a  distinct  form  or  mode  of  investment 
The  only  trust  fiind  is  the  annual  interest 
which  the  East  India  Company  is  bound  to 
provide,  and  to  apply;  that  is  the  object  of 
the  trusty  and  upon  that  and  that  alone  the 
obligations  of  the  deed  attacL 

Tbe  duration  of  the  trust  is  upon  the 
face  of  the  deed  perfectly  clear;  it  will  con- 
tinue so  long  as  there  are  objects  of  that 
trust.  The  objects  of  the  trust  are  equally 
apparent  upon  the  face  of  the  deed.  They 
toe  the  European  officers  and  soldiers  in  the 
service  of  the  Company  disabled  by  age  or 
by  the  accidents  of  tiie  service,  and  the 
widows  of  those  who  died  in  that  service. 
Therefore,  so  long  as  these  eestuis  que  truH 
continue  so  long  has  the  trust  duration. 

The  next  point  which  is  observable  in 
passing,  and  which  follows  immediately  firom 
— ^what  I  take  leave,  with  great  respect,  to 
denominate — the  original  misapprehension 
upon  which  the  decree  now  appealed  from 
is  founded,  is,  the  position  laid  down  by 
his  Honour  that  tliis  bill  is  not  to  be 
regarded  as  if  it  were  an  action  of  covenant 
brought  by  the  representative  of  Lord  Clive 
upon  the  covenant  contained  in  the  deed, 
but  is  to  be  treated  as  if  it  were  in  the 
nature  of  a  suit  for  the  restitution  or  re- 
transfer  of  the  trust  fund.  On  the  contraiy, 
the  suit  itself  occupies  in  the  eye  of  a  Court 
of  equity  the  precise  position  and  fills  the 
character  which  an  action  at  law  would  if  it 
had  been  brought  upon  the  covenant  The 
obligation  of  the  East  India  Company  is  not 
an  obligation  in  the  nature  of  a  duty  of 
re-transfer,  which  may  be  the  subject  of  a 
claim  for  restitution,  but  it  is  a  common 
personal  contract  entered  into  by  the  East 
India  Company,  not,  to  pay  out  of  any  spe- 
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cific  fiind — ^not,  to  render  back  any  definite 
trust  security,  but,  out  of  its  general  re- 
venues, if  a  certain  event  should  happen, 
to  repay  to  the  representative  of  Lord  Clive 
such  a  sum  of  money  as  should  be  equal  to 
the  full  sum  of  five  lacs  of  rupees,  that 
being  the  property  which  had  been  the 
subject  of  the  original  donation  by  Lord 
CUve. 

If  that  be  the  nature  of  the  case,  the 
question  that  arises  upon  the  deed  is  one 
simple  question  alone,  namely,  has  the 
event  occurred  which  gives  birth  to  an 
action  of  demand  founded  upon  the  cove- 
nant) 

My  Lords,  that  event  is  expressed  in 
the  covenant  in  the  following  way :  '*  If  the 
United  Company  after  the  year  1784  should 
cease  to  employ  a  military  force  in  their 
actual  pay  and  service  in  the  East  Indies, 
and  also  ships  for  carrying  on  their  trade 
and  commerce."  There  are  two  things  here 
combined  One  of  them  occurred  (about 
which  there  is  no  controversy)  after  the 
passing  of  the  act  of  1833,  when  the  East 
India  Company  ceased  to  be  possessed  of 
ships  for  carrying  on  their  trade  and 
commerce,  and  ceased  to  be  a  trading  or 
commercial  company.  But  the  other  event 
did  not  occur  until  after  the  passing  of  the 
act  of  1858,  when  they  ceased  to  employ 
a  mUitary  force,  because  their  troops  were 
taken  away  from  them,  and  they  were 
disqualified  from  employing  any  military 
force  in  their  actual  pay  and  service  in  the 
East  Indies. 

Now,  in  the  Court  below  there  appears 
to  have  been  no  controversy  as  to  whether 
the  event  described  in  the  deed  had  or 
had  not  occurred.  There  it  seems  to  have 
been  taken  for  granted  or  admitted  that  it 
had  occurred.  Before  your  Lordships  at 
your  bar  an  argument  was  faintly  raised 
to  the  effect  that  the  thing  contemplated 
by  the  deed  was  a  voluntary  act  of  the  East 
India  Company,  and  that  the  operation  of 
the  act  of  parliament  being  in  the  nature 
of  a  proceeding  by  vis  major,  could  hardly 
be  regarded  as  coming  within  the  meaning 
of  the  covenant  I  apprehend  that  that  is 
an  erroneous  position,  and  that  we  have 
no  right  to  limit,  in  any  such  form  as  that 
suggested  by  the  argument,  the  natural 
meaning  and  effect  of  the  deed.  In  all 
probability  Lord  Clive,  the  author  of  the 


deed,  contemplated  the  cesser  of  the  employ- 
ment of  a  military  force  by  the  East  India 
Company  in  the  very  manner  in  which  that 
has  happened,  namely,  by  the  intervention 
of  the  Home  or  Imperial  Gk)vemment.  But 
the  act  of  parliament  requiring  the  Com- 
pany to  cease  to  employ  a  military  force 
of  its  own  cannot  be  regarded  as  anything 
in  the  nature  of  a  tort  or  wrong,  and  there- 
fore the  Company  must  be  considered  to 
have  properly,  duly  and  in  manner  consis- 
tent with  every  obligation,  ceased  to  employ 
a  military  force  in  their  actual  pay  and 
service. 

If^  therefore,  our  attention  in  this  matter 
were  limited  entirely  to  the  deed,  and 
bounded  only  by  the  consideration  of  that 
which  is  found  in  the  deed,  there  would, 
I  apprehend,  be  no  question  but  that  the 
right  of  action  on  the  covenant  would 
enable  Lord  dive's  representative,  subject 
to  the  restrictive  words  contained  in  the 
covenant,  to  claim  and  recover  from  the 
East  India  Company  the  five  lacs  of  rupees. 

Now,  although  the  East  India  Company 
became,  immediately  upon  the  execution 
of  the  deed  of  1770,  absolute  proprietors 
and  owners,  with  no  fiduciary  obligation, 
of  the  money  then  represented  by  their 
paper,  and  which  on  the  surrender  of  their 
paper  became  blended  and  mixed  with  their 
general  funds,  yet  in  the  year  1833,  in  the 
alteration  that  was  then  made  in  the  con- 
dition of  the  Company,  as  your  Lordships 
are  aware,  it  seemed  good  to  parliament 
that  all  the  debts  and  liabilities  of  the 
Company  should  be  charged  upon  the  reve- 
nues of  India.  We  must>  therefore,  look 
at  the  matter  as  if  this  contingent  liability, 
this  possibility  of  a  claim  embodied  in  this 
covenant,  came  then  within  the  operation 
of  the  words  of  the  act  of  1833,  and  if  it 
ever  should  ripen  into  a  positive  demand, 
it  would  be  a  demand  which,  according  to 
the  act  of  1833,  would  be  to  be  satisfied 
out  of  the  general  revenues  generally  of  the 
East  India  Company. 

In  that  condition  of  things  the  act  of 
1858  was  passed.  The  manner  in  which 
the  Master  of  the  Rolls  regards  this  act  of 
parliament  I  have  already  adverted  ta 
His  Honour  having,  as  it  appeared  to  him, 
satisfactorily  arrived  at  the  conclusion  that 
there  was  a  trust  fund,  and  that  the  cove- 
nant must  be  regarded  as  a  trust  to  trana- 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


593 


ktf  addresses  himself  first  to  the  inquiry 
whether  tiiis  act  of  1858  has  or  has  not 
operated  as  a  transfer  of  that  supposed  or 
assumed  trust  fund  His  Honour  arrives 
at  the  conclusion  that  the  trust  fiind  is 
transferred. 

I  have  already  commented  upon  that 
position,  which  is  a  necessary  consequence 
of  the  original  erroneous  assumption  in 
point  of  construction  of  law,  and  the  conse- 
quence thereon  in  point  of  fact 

His  Honour  having  come  to  the  condu- 
sicm,  therefore,  that  the  trust  fond  is 
trsnsfnTed  to  the  Secretary  of  State,  and 
tnmsferred  with  fiduciary  obligations  con- 
tained in  it,  next  inquires  whether  upon 
the  face  of  the  act  of  parliament  he  finds 
anyUung  like  a  continuation  of  the  original 
trust,  or  rather  (speaking  with  greater 
accuracy)  the  substitution  of  different  cestuis 
que  tr%gt  or  objects  under  a  different 
denomination  for  the  original  objects  of 
the  supposed  trust;  and  his  Honour^s 
judgment  appears  to  have  been  founded 
chiefly  on  a  consideration  of  two  sections, 
namely,  the  56th  and  the  58th  sections. 

WiUi  regard  to  the  56th  section,  it 
appears  to  me,  with  submission,  that  it  is 
the  only  part  of  the  act  upon  which  any- 
thing like  a  reasonable  argument  can  be 
foui^ed  by  the  respondents.  The  portion  of 
the  56th  section  upon  which  I  felt  for  some 
time  the  force  of  the  respondents'  aigument> 
consisted  in  the  particular  word  "pensions,'' 
"the  Uke  pay,  pensions,  allowances  aad 
I^vilegea"  The  Master  of  the  Bolls  re- 
garding the  fund  as  transferred  interprets 
the  word  "  pensions"  as  comprehending  the 
dah&B  upon  the  fund,  and  he  therefore 
arrives  at  the  conclusion  that  by  necessary 
implicstion  there  could  be  no  right  to  a 
re-transfer  of  that  assumed  trust  ^d  if  it 
be  transferred,  and  transferred  cum  ofure, 
namely,  transferred  with  the  liability  of  a 
right  asffigned  to  the  Queen's  forces  of 
claiming  pensions  out  of  that  fiind  If 
your  Lordships  wiU  forgive  the  repetition, 
I  would  point  out  to  you  that  the  moment 
you  arrive  at  the  conclusion  that  there  is 
no  such  trust  fund,  that  there  is  nothing 
in  the  world  more  than  personal  liability  on 
the  part  of  the  company,  that  which  is 
contended  for  by  Uie  respondents  may  be  in 
point  of  fiiet  conceded  without  creating  any 
prejudice  or  difficulty  in  the  way  of  the 
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claim  of  the  appellant  Because  let  me 
suppose,  my  Lords,  that  there  was  no 
external  thing  that  could  answer  this  word 
"  pensions"  in  the  56th  section,  save  those 
pensions  that  are  described  and  acknow- 
ledged by  the  trust  of  the  deed  of  1770, 
yet  this  only  would  follow,  that  there  was 
a  continuation  in  favour  of  the  transferred 
troops  of  the  pensions,  to  which  those  troops 
in  their  original  staiua  and  character  might 
have  been  entitled  But  the  pensions  thus 
continued  would  be  pensions  payable  by 
the  Eaat  India  Company,  and  pensions 
which  the  general  revenues  of  the  East 
IndiA  Company  now  transferred  to  the 
Secretary  of  State  would  be  the  proper 
fund  to  answer  and  discharge. 

If  we  arrived  at  this  conclusion,  and 
conceded  in  omnibus  the  argument  of  the 
respondents,  the  question  would  still  remain, 
How,  and  in  what  manner,  is  the  right  of 
Lord  Clive  under  the  covenant^  arising  as 
it  did  immediately  on  the  cesser  of  the 
employment  of  troops  by  the  East  India 
Company,  affected  or  taken  away  by 
an3rthing  contained  in  this  act  of  parlia- 
ment f  If  indeed  that  claim  were  a  claim 
of  restitution  (»nly,  and  the  thing  to  be 
reclaimed  had  been  transferred  and  set- 
tled, the  argument  contained  in  the 
judgment  of  that  very  learned  Judge  the 
Master  of  the  Bolls  would  have  prevailed 
But  if  the  subject  of  the  covenant  is  no- 
thing more  than  that  which  ia  matter 
of  personal  liability,  and  the  covenant 
is  to  be  answered,  not  out  of  a  specific 
fund  but  out  of  general  funds,  then  the 
fact  that  the  pensions  to  be  equally  an- 
swered out  of  the  general  fund  are  them- 
selves continued,  wiU  not  in  the  slightest 
degree  prejudice  or  affect  the  right  of  the 
covenantee  to  bring  that  action  and  prose^ 
cute  that  claim,  which  is  clearly  given  to 
him  upon  the  event  which  has  happened, 
and  which  there  is  not  a  word  in  this  act 
of  parliament,  by  any  species  of  implication, 
in  the  smallest  degree  to  release  or  prevent 
the  prosecution  o£ 

But  I  am  by  no  means  satisfied  that  the 
word  *'  pensions  "  is  to  be  read  as  the  argu- 
ment of  the  respondents  would  require; 
namely,  the  pensions  given  by  the  deed  of 
1770.  There  might  be,  and  there  are,  indi- 
cations of  there  being  many  extrinsic  things 
that  would  answOT  the  word  '^  pensions," 
40 
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and  satisfy  its  meauing,  without  assuming 
that  it  was  intended  to  denote  those  pen- 
sions payable  under  the  deed  of  1770 ;  and 
the  onus  would  lie  upon  the  respondent  to 
prove  that  the  state  of  things  was  such, 
that  the  word  ''  pensions "  would  have  no 
extrinsic  thing  to  answer  or  satisfy  its 
meaning,  save  the  *' pensions"  under  the 
deed  of  1770;  an  onus  which  the  Secretary 
of  State  for  India  has  by  no  means  dis- 
charged. 

Another  argument  arising  upon  this  56th 
section  was  this,  that  the  word  *' provi- 
sions," which  occurs  in  the  latter  part  of 
the  clause  in  connexion  with  those  words, 
namely,  ''all  other  laws,  regulations  and 
provisions,"  must  be  taken  to  be  used  here 
as  a  word  comprehending  the  deed  of  1770, 
and  the  provisions  thereby  made  for  the 
officers,  soldiers  and  widows.  But,  my 
Lords,  it  is  impossible  to  give  any  accepta- 
tion to  that  suggestion ;  the  word  '*  provi- 
sions "  is  clearly  intended  here  to  indicate 
the  ordinances,  rules,  directions, — things 
^'usdem  generis  with  these  things,  denoted 
by  the  words  with  which  it  is  found  in 
company,  namely,  things  answering  to  laws 
and  regulations.  Your  Lordships  will  ob- 
serve, also,  that  the  antecedent  words  are 
these  :  not  that  the  forces  and  the  persons 
hereafter  enlisting  shall  have  the  benefit  of 
the  provisions,  but  that  the  forces  and  per- 
sons hereafter  enlisting  shall  continue  and 
be  subject  to  all  acts  of  parliament,  laws 
of  the  Qovemment  of  India  in  Council  and 
articles  of  war,  and  all  other  laws,  regula- 
tions and  provisions  relating  to  the  East 
India  Company.  The  word  "provisions," 
therefore,  was  clearly  not  intended  here  to 
mean  anything  in  the  sense  in  which  we 
often  now  use  the  word  "provision," 
namely,  as  a  material  benefit  in  the  form 
of  an  allowance  of  pension  or  gratuity ;  but 
"  provisions "  is  here  used  in  the  sense  of 
regulations  or  rules,  in  conformity  with  the 
meaning  of  the  other  words,  "laws  and 
regulations." 

The  ai^piment  is  rested,  in  the  judgment 
of  his  Honour  the  Master  of  Uie  Rolls, 
upon  the  words  of  the  58th  section.  There 
it  is  said  that  the  officers,  who  are  trans- 
ferred firom  the  East  India  Company,  for 
the  purpose  of  the  legacy  shall  be  so  trans- 
ferred without  prejudice  to  any  claims  to 
pensions,  or  any  claims  on  the  various 


annuity  fiinds  of  the  several  Presidencies 
in  India,  "  which  they  might  have  had  if 
this  act  were  not  passed."  It  is  impossible 
to  hold  that  these  words  are  intended  of 
necessity  to  designate,  or  do  designate,  the 
particular  provisions  under  the  deed  of 
1770,  seeing  that  there  are  other  things 
that  sufficiently  answer  them;  but  it  is 
perfectly  immaterial  whether  they  do  or  do 
not;  because,  if  I  had  found  a  positive 
declaration  by  the  legislature,  in  dear  and 
definite  language,  that  the  transferred  troops 
and  their  successors  in  the  service  should 
have  the  full  benefit  of  retiring  pensions 
for  themselves  and  allowances  for  their 
widows,  and  all  the  other  advantages 
designated  by  the  deed  of  1770 ;  yet  such 
positive  enactments,  imless  they  were  ac- 
companied by  an  enactment  releasing  or 
prolubiting  the  claim  of  Lord  Ctive's 
representative  under  the  covenant,  would 
not>  in  my  view  of  the  law  and  of  the 
operation  of  the  act  of  parliament,  in  any 
manner  have  availed  to  take  away  the  right 
of  action  under  that  covenant,  either  directly 
or  indirectly — not  directly,  certainly,  for 
there  is  nothing  in  the  act  of  parliament 
in  the  smallest  degree  abrogating  a  private 
right ;  nor  indirectly,  because  even  if  those 
words  had  been  found  in  the  statute,  they 
would  not  in  the  smallest  degree  have 
interfered  with  the  form  in  which  Lord 
Clive's  representative's  claim  arises.  Nor 
would  they  in  the  smallest  degree  have 
created  this  state  of  things,  namely,  the 
impossibility  of  answering  t^e  enactment 
without  resorting  to  the  fund  in  question. 

My  conviction,  therefore,  is,  that  this 
view  of  the  case,  which  was  the  view  taken 
in  the  Court  below  by  his  Honour  the 
Master  of  the  Rolls,  is  a  view  radically 
erroneous,  and  that  the  error  originated 
through  a  mistaken  assumption  that  there 
did  exist,  both  in  law  and  in  fact,  a  sepa- 
rate trust  fund,  and  that  that  separate  trust 
fund  was  the  subject  of  the  claim  made  by 
the  bill  under  the  covenant  in  the  deed ; 
that,  my  Lords,  I  conceive,  is  a  mistaken 
view  both  of  the  facts  and  of  the  law  of  the 
case ;  and  it  follows  of  necessi^  that,  con- 
sistently with  every  rule  by  which  these 
acts  of  parliament  ought  to  be  interpreted, 
especially  the  rule  tl^t  they  should  in  no 
respect  interfere  with  or  prejudice  a  dear 
private  right  or  title;  unless  that  private 
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ri^t  or  title  is  taken  away  jofr  directum,  tbe 
right  of  the  action  underthe  covenant  remains 
unaffected.  Upon  these  grounds  I  must 
therefore  advise  your  Lordships  to  dissent 
from  the  view  uken  by  the  Master  of  the 
Rolls,  and  to  make  a  declaration  in  con- 
formity, substantially,  with  the  prayer  of 
the  bill 

But  then  a  difficulty  arises,  and  that 
difficulty  arises  from  the  circumstance  that 
the  extent  and  operation  of  the  covenant 
in  the  deed  are  themselves  limited  and 
qualified  by  the  insertion  of  the  words  that 
bind  the  extent  of  the  right  of  action,  and 
bind  the  damages  to  be  recovered  in  that 
action,  and  which  therefore  introduce  the 
necessity  of  ascertaining  how  much  will 
remain  from  time  to  time  by  an  applicar 
tion  to  a  Court  of  equity  such  as  that  which 
has  been  made  by  this  bill;  for  by  the 
power  of  a  Court  of  equity  alone  could 
that  due  apportionment  be  made  which 
would  extricate  the  question  from  the  em- 
barrassment thrown  upon  it  by  the  words 
to  which  I  have  referred.  Now,  my  Lords, 
the  words  are,  that  these  five  lacs  shall  be 
paid  to  Lord  Clive's  representatives,  "  but 
subject,  nevertheless,  with  the  interest  of 
the  said  three  lacs  of  rupees,  in  the  pro- 
portion the  said  sums  bear  to  each  other, 
to  tlie  payment'  of  all  such  pensions  and 
annuities  for  the  lives  of  the  persons  then 
entitled  thereto  only  as  should,  at  the  time 
such  event  should  happen,  be  payable  otft 
of,  or  chargeable  upon  the  trust  ftmd." 

It  becomes  necessary  therefore  to  ascer- 
tain the  whole  number  of  charges  on  the 
aggregate  fund,  namely,  the  interest  at  eight 
per  cent,  on  the  eight  lacs  of  rupees.  Then 
it  becomes  necessary  to  apportion  out 
of  the  body  of  those  pensioners  or  incum- 
brancers that  relative  part  which  is  properly 
attributable  to  the  five  lacs.  Of  course 
this  must  be  done  in  an  equal  ratio — ^what 
I  mean  to  convey  by  an  "  equal  ratio"  is 
tills,  that  not  only  shall  the  same  amount  of 
pensioners  in  number  and  value  be  thrown 
upon  the  five  lacs  as  answers  the  just  pro- 
portion which  the  five  bear  to  tiie  eight, 
but  aliu)  that  in  ascertaining  the  objects  to 
be  henceforth  attributed  for  the  purposes 
of  tills  account  to  the  &ve  lacs,  a  rule  shall 
be  found  to  make  those  objects — those 
onera  equal  in  point  of  value  to  the  onera 
that  will  be  left  to  be  answered  by  the  three 


lacs.  As  an  illustration  of  what  I  mean, 
let  me  suppose  that  there  are  sixteen  pen- 
sioners. Then  of  those  sixteen  pensioners, 
if  they  were  all  of  the  same  age,  it  would 
be  easy  to  take  five-ei^ths  and  attribute 
them  to  the  five  lacs,  leaving  the  remaining 
three-eighths  to  be  attributed  to  the  three 
lacs ;  but  if  there  is  a  great  number  of 
pensioners  of  a  variety  of  ages,  then  they 
must  be  classified  and  an  equal  proportion, 
namely,  five-eighths  of  the  whole  of  e^cli 
class  must  be  attributed  to  the  five  lacs, 
leaving  an  equal  proportion,  namely,  three- 
eighths  of  the  whole,  to  be  attributed  to 
the  three  lacs. 

I  have  endeavoured,  as  &r  as  it  is  pos- 
sible to  express  it  in  words,  to  fr^one  cer- 
tain suggestions,  which  I  will  take  the 
liberty  to  read  to  your  Lordships,  as  the 
rule  to  be  adopted  by  the  Judge  at  cham- 
bers in  ascertaining  those  several  propor- 
tions, and,  if  your  Lordships  approve 
of  it,  the  course  I  should  recommend  you 
to  adopt  would  be  this  :  not  immediately 
to  make  part  of  your  final  order  by  your 
vote  now  these  veiy  words  which  I  will 
read  presently  to  you,  but  approving  of 
them  generally  for  the  purpose  of  your 
present  proceeding,  to  let  them  be  handed 
to  the  parties  who  will  respectively  make, 
if  they  think  proper,  such  observations  and 
suggestions  of  alterations  as  they  may  deem 
right  upon  them,  which  they  shall  be  at 
liberty  to  hand  in  to  the  Clerk  of  Parliament, 
who  will  communicate  with  me  in  the  first 
place,  and  then,  my  Lords,  with  your  per- 
mission, I  will  communicate  with  your 
Lordships  upon  those  suggestions,  and  the 
final  order  shall  then  be  in  that  manner 
ascertained  and  settled. 

With  these  observations,  if  your  Lord- 
ships will  forgive  me  for  trespassing  so 
long  upon  your  time,  I  wiU  read  the  form 
in  which  I  would  submit  that  your  Lord- 
ships' order,  subject  to  what  I  have  said, 
should  be  ultimately  framed,  that  it  may 
take  the  place  of  the  order  of  dismissal 
pronounced  by  the  Master  of  the  Rolls : — 
"  Declare  that,  subject  to  the  payment  of 
such  of  the  annuities  and  pensions  properly 
and  duly  granted  by  the  East  India  Com- 
pany under  the  provisions  of  the  deed  of 
the  6th  of  April  1770  before  the  passing 
of  the  act  of  1858,  and  now  subsisting,  as 
shall  under  the  inquiiy  hereinafter  directed 
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be  found  to  be  payable  out  of  the  interest 
of  the  five  lacs  of  rupees  in  the  deed  men- 
tioned, the  appeUant  as  representative  of 
Lord  Clive  is  entitled  to  receive  from  the 
respondent  the  full  sum  of  the  five  lacs  of 
sicca  rupees.  Refer  it  to  the  Judge  in 
chambers  to  ascertain  what  annuities  or 
pensions  granted  by  the  East  India  Com- 
pany under  the  deed  of  April  1770  were  in 
existence  at  the  passing  of  the  act  of  1858 
and  are  now  subsisting,  and  to  apportion 
and  ascertain  such  of  them  as,  having  regard 
to  the  whole  amount  of  the  funds  applica- 
ble under  the  deed  and  the  whole  number 
of  the  pensions  subsisting  at  the  passing 
of  the  act,  ought  now  to  be  attributed  to 
and  paid  out  of  the  interest  of  the  said 
five  lacs  of  rupees." 

I  will  stop  here  to  observe  that  the  words 
here  used,  ^*  the  whole  amount  of  the  funds 
applicable  under  the  deed,"  may  perhaps 
lead  to  a  little  misapprehension,  because 
your  Lordships  will  find  that  the  covenant 
in  the  deed  refers  only  to  the  five  lacs  and 
the  three  lacs,  and  therefore  I  apprehend 
that  the  24,128/.,  the  amount  of  interest 
due  at  the  time,  is  not  to  be  taken  into 
account  It  should  therefore  be  '^as  having 
regard  to  the  eight  lacs  of  rupees  and  the 
whole  number  of  the  pensions  subsisting 
at  the  passing  of  the  act,  ought  now  to  be 
attributed  to  and  paid  out  of  the  interest 
of  the  said  Hyq  lacs  of  rupees,  and  declare 
that  such  part  of  the  five  lacs  as  shall  not 
be  required  by  its  interest  to  keep  down 
the  pensions  that  shall  be  so  apportioned, 
such  interest  being  computed  at  eight  per 
cent,  and  also  such  parts  of  the  last-men- 
tioned principal  funds"  (that  is, the  five  lacs) 
"as  shall  be  from  time  to  time  released  by 
the  cesser  of  any  pension  or  pensions,  ought 
to  be  paid  over  by  the  respondent  to  the 
appellant,  and  decree  the  same  accordingly, 
with  liberty  to  apply  to  the  Court  below 
from  time  to  time  in  the  event  of  any  non- 
payment, in  which  case  all  questions  of 
interest  are  reserved." 

I  dare  say  the  parties  observe  that  the 
possibility  of  some  of  the  pensions  that 
were  apportioned  failing  between  thirty 
days  afrer  the  passing  of  the  act  of  1858 
and  the  present  time  is  not  provided  for, 
and  they  might  possibly  claim  interest 
thereon.  But  I  thmk  in  a  matter  of  this 
kind,  in  which  it  is  impossible  to  proceed 


without  an  apportionment,  your  Lordships 
might  not  be  advised  to  accede  to  that  de- 
scription of  claim.  I  therefore  mentioned 
it  for  the  purpose  of  precluding  that  descrip- 
tion of  claim.  Further,  let  the  respondent 
pay  to  the  appellant  his  costs  of  suit  up  to 
and  including  the  hearing  before  the  Master 
of  the  Rolls,  and  reserve  further  considera- 
tion and  subsequent  costa 

Lord  Brougham. — My  Lords,  I  take 
the  same  view  of  this  case  entirely  which 
my  noble  and  learned  friend  has  taken, 
and  for  the  reasons  which  he  has  assigned 
I  had  some  little  doubt  at  one  time  upon 
the  different  modes  of  expression  used  in 
describing  the  cesser  of  employment  by  the 
East  India  Company  of  their  militaiy  and 
naval  force.  I  mean  in  respect  of  these 
two  statements  of  that  cesser — ^the  one 
being  that  in  case  it  should  hi^pen  that  the 
said  Company  after  a  certain  date  mentioned 
"  should  cease  to  employ  a  military  force 
in  their  actual  pay  and  service  in  the  East 
Indies,  and  also  c^ps  for  carrying  on  their 
trade  and  commerce,"  and  the  statement 
in  the  other  instimce  being  that  "  in  case 
it  shall  so  happen  that  the  United  Com- 
pany," not  ^*  should  cease  to  employ,"  bat 
"should  have  no  military  force  in  their 
actual  pay  or  service,"  then  so  and  so  shall 
happen.  But  upon  fiirth^  consideration, 
I  rather  think  that  the  latter  clause,  which 
I  have  now  read,  aids  the  construction  to 
be  put  upon  the  former,  and  that  *'  shall 
cease  to  employ  a  military  force"  must  be 
taken  to  mean  '*  shall  in  any  way  cease  to 
employ,"  just  in  the  same  way  as  the  former 
clause  said  "  shall  have  no  military  force." 
I  think  that  aids  rather  than  obscures  the 
construction.  My  Lords,  my  noble  and 
learned  friend  has  stated  that  the  parties 
will  be  enabled  to  give  in  their  suggestions, 
— of  course  they  must  understand  that  it 
is  not  any  suggestions  as  to  the  number 
or  amount  of  the  pensions  that  they  are 
to  be  allowed  to  give  in,  but  a  suggestion 
as  to  the  mode  and  maimer  of  ascertaining 
them. 

Lord  Wensleybale. — My  Lords,  I 
agree  entirely  in  the  opinion  which  has 
been  already  expressed  by  my  noble  and 
learned  friend  on  the  woolsack,  and  by  my 
noble  and  learned  friend  who  preceded 
me,  that  the  decree  of  the  Mast^  of  the 
Rolls  should  be  reversed. 
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The  first  question  in  the  case  is  as  to  the 
constonction  of  the  deed  of  the  6th  of  April 
1770,  between  the  East  India  Company 
and  Lord  Clive.  I  think  there  is  not  any 
proper  trust  of  the  sum  of  five  lacs  <^ 
rupees,  62,833/.  6«.  8d,  with  interest  at 
the  rate  of  eight  per  cent  constituted  in 
the  East  India  Company  for  the  benefit  of 
certain  objects  who  are  undoubtedly  the 
£urc^)ean  officers  and  private  men  employed 
in  the  East  India  Company's  military  and 
marine  service.  But  whether  there  is  or  is 
not  any  proper  trust,  there  is  unquestion- 
ably a  covenant  between  the  Company  and 
Lord  CUve  suable  upon  as  a  covenant  to 
repay  the  five  lacs  of  sicca  rupees  and 
interest ;  and  the  principid  question,  is 
whether  the  events  have  occurred  upon 
whidi  the  sum  was  payable.  The  event 
was  expressed  to  be  ^*  in  case  at  any  time 
after  the  commencement  of  the  year  1784 
the  United  Company  should  cease  to  employ 
a  military  force  in  their  actual  pay  and 
service  in  the  East  Indies,  and  ships  for 
carrying  on  trade  and  commerce,"  then  as 
soon  as  the  event  should  happen  the  Com- 
pany covenanted  to  pay  to  Iiord  Clive  or 
his  executors  for  his  own  use  at  their  Trea- 
sury in  Calcutta  the  five  lacs,  &c,,  subject 
to  all  such  pensions  and  armuities  for  the 
lives  of  the  persons  then  entitled  thereto 
oidy  as  should  at  the  time  such  event  should 
happen  be  payable  out  of  or  chargeable 
upon  the  said  trust  fund  according  to  the 
true  intent  and  meaning  of  that  deed. 

It  is  perfectly  clear  to  me  that  the  deed 
reserves  a  right  to  pensions  and  annuities  to 
the  then  existing  pensioners  and  annuitants 
only  who  have  been  already  admitted  and 
received  as  such,  and  I  think  that  the  sec- 
tion on  which  so  much  argument  took  place 
at  the  bar,  the  56th  section  of  the  act  of 
1858,  (21  A  22  Vict,  c  106.)  giving  the  new 
military  and  naval  forces  of  the  Crown  the 
pensions  and  privileges  of  the  old  Indian 
forces  of  the  Company,  cannot  possibly  be 
construed  to  alter  the  terms  of  the  private 
contract  with  Lord  Clive,  and  to  give  a  right 
to  claim  a  part  of  the  fimd  to  be  reserved 
for  them.  That  clause  refers,  no  doubt,  to 
other  provisions,  if  any. 

Has  the  event  then  arisen  upon  which  the 
five  lacs  of  rupees,  <Src,  subject  to  existing 
charges,  was  covenanted  to  be  paid?  If  it 
has,  the  balance  must  be  paid  over  to  Lord 


Clive*s  representatives,  and  they  have  a  right 
to  sue  for  it. 

I  think  it  dear  that  the  event  has  hap- 
pened, because  since  the  commencement  of 
the  year  1784,  and  on  the  passing  of  the 
21  &  22  Vict  c  106,  the  East  IndiaCompany 
ceased  to  employ  a  military  force  in  their 
actual  pay  and  service  in  the  East  Indies, 
and  they  had  already  ceased  to  employ  ships 
for  carrying  on  their  trade  and  commerce 
in  June  1834. 

It  was  contended  that  looking  at  the 
precise  words  of  the  covenant,  the  cesser 
must  have  been  intended  to  be  whilst  the 
Company  held  the  government  of  the  East 
Indies,  for  the  payment  of  the  sum  was  to 
be  at  their  Treasury  at  Calcutta,  and  that,  in 
its  proper  sense,  ceased  to  exist  at  the  same 
time  that  the  event  happened.  But  I  have 
no  doubt  that  the  true  meaning  of  the  cove- 
nant is  that  the  money  should  be  repaid  to 
Lord  Clive,  subject  to  existing  interests  at 
the  time  that  the  then  objects  of  the  intended 
charity,  the  European  army  of  the  Company, 
should  cease  to  be  supplied,  and  that  the 
place  of  actual  payment  was  not  an  essential 
part  of  the  covenant. 

I  think,  therefore,  that  the  appellant 
would  have  now  a  right  to  recover  against 
the  East  India  Company  if  it  still  possessed 
its  funds,  and  if  so  he  undoubtedly  has 
against  the  respondent  the  Minister  for 
India.  The  judgment  of  the  Master  of  the 
Bolls  therefore  should  be  reversed.  How 
much  the  appellant  ought  to  recover  then 
becomes  a  question.  If  the  East  India 
Company  have  kept  an  account  of  the  num- 
ber of  annuities  which  they  have  granted 
out  of  the  trust  fund,  and  the  duration  of 
the  lives  of  the  annuitants,  there  will  not  be 
the  least  difficulty  in  ascertaining  how  much 
ought  to  be  retained  to  satisfy  these  annu- 
ities, and  how  much  to  be  paid  to  the 
appellant  as  the  annuities  drop.  But  if^  as 
it  is  suggested,  the  Company  have  not  kept 
such  an  account,  there  is  a  serious  difficulty 
to  be  contended  with.  If  the  suit  were  at 
law  as  the  number  of  the  annuities  was  pe- 
culiarly within  the  knowledge  of  the  defen- 
dants, the  burden  of  proof  would  fall  upon 
them,  and  if  they  could  not  satisfy  it,  and 
shew  present  charges  on  the  fund  to  any 
given  amount,  I  am  much  inclined  to  think 
that  the  plainti£f  would  recover  the  full 
amount    But  as  that  is  probably  too  strong 
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a  view  of  the  rights  of  the  appellant,  I  en- 
tirely agree  that  the  case  should  be  disposed 
of  in  the  manner  suggested  by  the  Lord 
Chancellor. 

Lord  Chelmsfobd.  —  My  Lords,  the 
questions  which  have  to  be  determined  in 
this  case  are — First,  whether  the  event  has 
occurred  upon  which  the  five  lacs  of  rupees 
of  which  the  directors  of  the  East  India 
Company  were  the  trustees  under  the  deed 
of  the  6th  of  April  1 770,  is  by  the  covenant 
contained  in  that  deed  to  be  paid  to  Lord 
Clive  or  his  representatives.  And,  secondly, 
whether  assuming  the  occurrence  of  that 
event  the  act  of  the  21  A  22  Vict  c.  106, 
"for  the  better  government  of  India,"  has 
deprived  the  appellant  of  the  right  to  re- 
payment. 

Upon  the  first  question,  it  is  unnecessary 
to  consider  the  circumstances  which  led 
to  the  creation  of  what  is  called  the  Clive 
Fund,  or  the  motives  which  induced  Lord 
Clive  to  institute  it  further  than  they  are 
disclosed  by  the  deed  itself.  By  the  recitals 
in  the  deed  he  declares  his  intention  to  be 
"to  establish  a  provision  for  such  of  the 
oflicers  and  private  men  employed  in  the 
company's  service  as  should  be  disabled  by 
age,  war,  or  disease  contracted  during  their 
service,"  and  that  this  provision  was  in- 
tended to  apply  exclusively  to  the  Company's 
troops  appears  most  clearly  from  the  proviso 
and  covenant  for  its  cesserj  in  the  event  of 
the  Company  ceasing  to  employ  a  military 
force,  "in  their  actual  pay  and  service." 
Have  the  Company  then  wiUiin  the  meaning 
of  the  covenant  ceased  to  employ  such  mili- 
tary force?  It  is  unnecessary  to  consider 
the  bearing  upon  this  question  of  the  o  <fe  4 
Will.  4.  c.  85,  because  it  appears  to  have 
been  conceded  in  argument  that  after  that 
act  the  East  India  Company  still  continued 
to  have  troops  in  their  pay  and  service,  and 
that  the  employment  of  a  military  force  by 
the  Company  did  not  terminate  until  the 
passing  of  the  21  &  22  Vict.  c.  106.  By 
that  act  the  military  and  naval  forces  of  the 
East  India  Company  were  converted  into 
the  Indian  military  and  naval  forces  of  Her 
Majesty,  and  the  Company  had  no  longer 
any  m^tary  force  in  their  actual  pay  and 
service. 

The  event  contemplated  by  the  deed  has 
thus  arisen.  But  it  is  contended  that  this 
event  has  been  brought  about  by  means 


entirely  different  from  those  which  the 
parties  had  in  view  and  which  are  not 
within  the  spirit  and  meaning  of  the  cove- 
nant It  is  said  that  the  evident  intention 
was,  that  the  ^ve  lacs  of  rupees  should  be 
repaid,  only,  if  the  Company,  retaining  the 
same  authority  and  position  which  they 
possessed  at  the  time  of  the  execution  of 
the  deed,  should  by  a  voluntary  act  cease  to 
employ  a  militaiy  force,  but  that  it  was 
the  act  of  the  21  &  22  Vict  c.  106.  which 
deprived  the  Company  of  all  their  former 
authority  and  powers  of  government  and 
transferred  their  military  force  to  the  Crown 
by  the  will  of  parliament,  and  not  the  volun- 
tary cesser  of  the  employment  of  that  force 
by  the  Company. 

But  the  answer  to  this  aigument  seems 
to  be,  that  if  this  were  the  intention  of  the 
parties  it  has  not  been  expressed.  The 
words  of  the  covenant  are  plain  and  with- 
out any  qualification,  "in  case  it  shall 
happen  that  the  said  United  Company  shall 
cease  to  employ  a  military  force  in  their 
actual  pay  and  service."  To  "  cease"  does 
not  necessarily  import  an  act  of  free  wilL 
The  East  India  Company  have  ceased  to 
employ  a  military  force  because  they  have 
no  longer  any  military  force  to  employ. 
And  the  words  of  the  covenant  are  fully 
satisfied  by  the  event  in  whatever  manner 
it  has  been  produced.  The  question  then 
is,  whether  the  act  of  parliament  which 
occasioned  the  event  on  which  the  liability 
under  the  covenant  arises,  has  also  taken 
away  the  benefit  of  it  from  the  representa- 
tives of  Lord  Clive?  The  Master  of  the 
Rolls  was  of  opinion  that,  according  to  the 
construction  of  the  deed  of  1770  the  five 
lacs  of  rupees  were  a  trust  fund  in  the 
hands  of  the  East  India  Company;  and 
that  according  to  the  plain  construction  of 
the  39th  section  as  explained  by  the  rest 
of  the  act,  and  Jt>y  the  general  scope  and 
purport  of  it,  this  trust  fund  in  common 
with  all  other  trust  fiinds  held  by  the  East 
India  Company  for  the  Qovemment  of 
India  passed  to  Her  Majesty  to  be  applied 
to  the  same  purpose.  Now  upon  this  it 
must  be  observed,  that  his  Honour^s  judg- 
ment proceeds  altogether  upon  the  foun- 
dation of  there  being  a  specific  trust  fond 
which  could  be  transferred  by  the  act  of 
parliament  to  the  Crown;  whereas,  aa  it 
was  rightly  stated  in  argument,  there  waa 
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no  such  difltinct  and  separate  fund,  but  a 
mere  charge  upon  the  revenues  of  India  to 
be  applied  to  the  payment  of  the  pensions 
according  to  the  trusts  of  the  deed,  and  the 
amount  to  be  repaid  in  a  certain  event; 
the  39th  section  of  the  act,  therefore,  seems 
hardly  applicable  to  the  case.  There  is  no 
fund  which,  under  the  words  "real  and 
personal  estate  of  the  Company  subject  to 
the  debts  and  liabilities  affecting  the  same," 
can  become  vested  in  Her  Majesty.  It  is 
to  the  42nd  section,  providing  for  contracts 
and  covenants  existing  at  the  time  of  the 
passing  of  the  act,  ths^  this  question  pro- 
perly belongs.  That  section  enacts,  "  that 
all  debts  of  the  Company  and  all  sums  of 
money"  (to  take  the  most  general  expres- 
sions) "which,  if  this. act  had  not  been 
passed,  would  have  been  payable  by  the 
Company  out  of  the  revenues  of  India  in 
respect  or  by  reason  of  any  covenants  (tnUr 
alia)  then  existing  shall  be  charged  and 
chargeable  upon  the  revenues  of  India 
alone." 

It  was  argued  for  the  respondent  that,  as 
the  act  itself  produced  the  event  upon 
which  the  liability  on  the  covenant  arose, 
it  is  not  the  case  of  a  debt  or  sum  of 
money  which,  if  the  act  had  not  passed, 
would  have  been  payable  by  the  Company; 
but  a  liability  which  arises  by  the  passing  of 
the  act  This  aigament>  however  ingenious, 
cannot  prevail  against  tiie  obvious  intention 
of  the  legislature  to  keep  alive  all  covenants 
and  contracts  and  liabilities  of  the  Company 
upon  them,  and  to  make  them  chargeable 
upon  the  revenues  of  India  alone,  as  the 
same  would  have  been  if  the  act  had  not 


But  it  is  said  that,  although  the  67th 
section  of  the  act  would  have  given  a 
remedy  for  the  enforcement  of  the  covenant 
against  the  Secretary  of  State,  yet  by  the 
provisions  of  the  act  the  five  lacs  of  rupees 
cannot  now  be  reclaimed,  but  must  be 
retained  to  satisfy  pensions  in  favour  of 
future  claimants  whose  rights  are  expressly 
secured  to  them  by  the  act  By  the  cove- 
nant the  repayment  of  the  five  lacs  of  rupees 
is  to  be  subject  "  to  the  payment  of  all  such 
pensions  and  annuities  for  the  lives  of  the 
persons  then  entiUed  thereto  only  as  shall, 
at  the  time  such  event  shall  happen,  be 
payable  out  of  or  chargeable  upon  the  said 
trust  fiind,"  words  which  prevent  the  possi- 


bility of  any  future  claimants  upon  the 
fund. 

But  it  is  contended  that,  by  the  56th  and 
58th  sections  of  the  act,  the  rights  of  future 
claimants  are  reserved.  I  omit  any  par- 
tictdar  consideration  of  the  38th  section, 
which  was  supposed  to  aid  this  view, 
because  it  seems  to  me  to  be  clear  that  the 
words  "the  benefit  of  all  contracts,  cove- 
nants and  engagements"  in  that  section 
merely  mean  that  these  contracts,  &c  may 
be  enforced  by  the  Crown,  as  they  might 
have  been  by  the  Company  if  the  act  had 
not  passed.  The  parts  of  the  56th  and  58th 
sections  relied  upon  are,  in  the  56th  section, 
the  words  "That  the  military  and  naval 
forces  of  the  East  India  Company  shall  be 
deemed  to  be  the  Indian  militaiy  and  naval 
forces  of  Her  Mi^esty,  and  shall  be  entitled 
to  the  like  pay,  pensions,  allowances  and 
privileges,  and  the  like  advantages  as  re- 
gards promotion  and  otherwise  as  if  they 
had  continued  in  the  service  of  the  said 
Company,*"  and  in  the  58th  section  the 
words  "  and  the  transfer  of  any  person  to 
the  service  of  Her  Majesty  shall  be  deemed 
to  be  a  continuance  of  his  previous  service, 
and  shall  not  prejudice  any  claims  to  pen- 
.  sion,  or  any  claims  on  the  various  annuity 
funds  of  the  several  Presidencies  in  India 
which  he  might  have  had  if  this  act  had 
not  been  passed."  The  word  "pensions" 
in  both  these  sections  was  a  good  deal 
dwelt  upon  in  the  course  of  the  argument 
On  one  side  it  was  asserted  that  there  was 
nothing  to  which  this  word  could  apply, 
except  the  Clive  Fund.  On  the  other  it 
was  said,  that  there  were  pension  funds  in 
the  Company's  military  service  to  which  the 
word  would  be  more  properly  applicable. 
I  am  not  disposed  to  lay  much  stress  upon 
this  word,  whatever  the  disputed  fact  may 
turn  out  to  be.  I  have  no  doubt  that  the 
word  was  introduced  not  with  reference  to 
any  particular  fund,  but  as  one  of  several 
general  words  intended  to  continue  to  the 
East  India  Company's  Forces  when  trans- 
ferred to  the  service  of  Her  Majesty,  all  the 
benefits  of  whatever  description  which  they 
previously  enjoyed. 

The  first  part  of  the  56th  section  applies 
to  the  existing  military  and  naval  forces  of 
the  East  India  Company,  and  secures  them 
against  any  prejudice  which  might  other- 
wise arise  from  their  change  of  service. 
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The  latter  part  relates  to  persons  thereafter 
enlisting,  and  makes  them  subject  to  the 
laws,  regulations  and  provisions  relating  to 
the  East  India  Company's  militaiy  and 
naval  forces. 

I  did  not  quite  follow  the  argument 
upon  the  words  ''shall  be  deemed  to  be 
the  Indian  military  and  naval  forces  of 
Her  Majesty,"  and  "  the  transfer  of  any 
person  to  the  service  of  Her  Majesty  shall 
be  deemed  to  be  a  continuance  of  hi3  pre- 
vious service,  and  shall  not  prejudice  any 
claims  to  pension."  But  it  seemed  to  me  to 
be  insisted  that  they,  in  some  manner,  per- 
petuated the  right  of  the  Company's  troops 
transferred  to  the  Crown  upon  the  Clive 
Fund  against  the  express  words  of  the  deed 
of  1770;  and,  under  the  56th  section,  that 
persons  thereafter  enlisting  into  the  Indian 
Company  would  also  have  a  claim  upon 
this  fund.  I  think  this  latter  view  of  the 
effect  of  the  section  was  afterwards  aban- 
doned, but  reliance  was  still  placed  upon 
the  word  "provisions" as  sufficiently  point- 
ing to  the  Clive  Fund  in  case  the  word 
"pensions"  in  the  previous  part  of  the 
section  did  not  apply  to  it;  but  looking  to 
the  section  in  which  the  word  "  provisions" 
is  found  it  seems  clearly  to  relate  to  matters 
connected  with  the  discipline  and  regulation 
of  the  troops,  and,  at  all  events,  not  to 
stipulations  contained  in  private  deeds  and 
covenants,  and  besides  this  word  "provi- 
sions" is  found  in  that  part  of  the  section 
which  applies  to  persons  "  thereafter  enlist- 
ing," who  are  now  admitted  not  to  have 
any  claim  upon  the  CHve  Fund,  and  there- 
fore it  is  of  no  importance  to  ascertain  the 
exact  meaning. 

The  question  is  whether,  allowing  as 
wide  a  meaning  to  the  general  words  of  the 
act,  as  they  ought  properly  to  receive,  and 
regarding  the  manifest  intention  of  the 
legislature,  that  the  military  forces  of  the 
East  India  Company,  when  transferred  to 
the  service  of  Her  Majesty,  should  be 
secured  in  the  enjoyment  of  every  benefit 
and  advantage  of  whatever  description 
which  they  previously  possessed,  it  can  be 
held,  that  against  the  express  words  of  a 
covenant  providing  that  upon  a  given  event 
which  has  occurred  a  fund  shall  cease  with 
respect  to  all,  except  those  who  were  at  the 
time  enjoying  the  benefit  of  it ;  that  fond 
was  intended  to  be  perpetuated,  and  must 


now  continue  to  subsist  for  the  satisfaction 
of  future  claims,  which  would  never  have 
arisen  under  the  covenant  I  think  that, 
looking  to  the  whole  scope  and  object  of 
the  act,  it  cannot  be  said  that  the  legislature 
intended  to  interfere  with  the  rights  of  the 
representative  of  Lord  Clive  under  the  deed 
of  1770,  and  that  the  event  has  occurred 
upon  which  he  is  entitled  to  the  five  lacs 
of  rupees,  subject  to  the  rights  of  the  exist- 
ing annuitants  and  pensioners  upon  the 
fund. 

Undoubtedly  this  must  give  rise  to  an 
inquiiy  attended  with  some  difficulty.  It 
was  contended,  for  the  appellant,  on  the 
authority  of  Lupton  v.  Wkii^,  that  as 
the  Company  had  confounded  the  five  lacs 
of  rupees  with  their  own  funds,  and  applied 
them  together,  so  as  to  be  undistinguishable, 
the  proper  course  would  be  to  charge  the 
respondent  with  the  whole  of  the  five  lacs 
of  rupees,  leaving  him  to  shew  what  specific 
pensions  were  charged  upon  the  Clive  Fund, 
which  probably  would  be  wholly  out  of  his 
power.  But  Uie  course  thus  suggested  is 
at  variance  with  the  argument  of  the  appel- 
lant, that  there  never  has  been  what  was 
called  an  ear-marked  Clive  Fund.  For  the 
principle  which  was  sought  to  be  applied 
in  Lupton  v.  White  was  stated  by  Lord 
Eldon  to  be  "  that  if  a  man  having  under- 
taken to  keep  the  property  of  another  dis- 
tinct, mixes  it  with  his  own,  the  whole 
must,  both  at  law  and  in  equity,  be  taken 
to  be  the  property  of  the  other  imtil  the 
former  puts  the  subject  under  such  circum- 
stances that  it  may  be  distinguished  as 
satisfactorily  as  it  might  have  been  before 
that  unauthorized  mixture  on  his  part** 
The  case  of  the  appellant  is  in  part  founded 
upon  the  feust  that  there  was  no  undertaking 
on  the  part  of  the  Company  to  keep  the  five 
lacs  of  rupees  distinct  from  their  own  pro- 
perty, and,  therefore,  that  there  was  no  un- 
authorised mixture  of  property  upon  which 
the  equity  contended  for  could  arise. 

I  agree  with  my  noble  and  learned 
friend  on  the  woolsack  as  to  the  mode 
of  disposing  of  this  case,  and  as  to  ^e 
inquiries  generally  which  ought  to  be 
directed  consequent  upon  the  declaration 
of  the  rights  of  the  appellant. 

The  LoBD  Chancellok  moved,  that  thia 
decree  be  reversed,  and  tiiat,  subject  to 
the  declarations  and   directions    referred 
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to  the  appellant  be  entitled  to  the  pay- 
ment of  five  lacs  of.rnpees,  with  interest, 
from  the  respondent,  the  Secretary  of  State 
for  India. 

Decree  reversed,  with  declaration 
and  directions. 


JAOOMB  V.  KNIGHT. 


ROMILLY,  M.R.'V 

Aprill7,20,22.  f 

Lords  JnsTioBs.  C 

June  9,  10.     ) 

Easements — Tenant  from  Year  to  Year — 
Injunetum, 

A  tenant  from  year  to  pear  filed  a  bill 
against  adjoining  tenants  holding  under  the 
same  landlord  to  restrain  the  erection  of  new 
huUdings  interfering  with  the  free  access  of 
light  amd  air  to  the  premises  occupied  by 
him.  The  landlord  thereupon  gave  the  tenant 
notice  to  quit,  and,  at  the  time  of  the  hearing^ 
only  eight  months  of  the  tenancy  toere 
unexpired: — Held,  by  the  Master  of  the 
Bolls,  that  the  slender  extent  of  the  plain- 
iifs  interest  constituted  no  sufficient  reason 
for  denying  him  the  protection  of  the  Court; 
and,  it  appearing  that  the  plaintiff  had 
remonstrated  with  the  defendants  previously 
to  the  erection  of  the  new  buildings,  a  man- 
datory infunction  was  awarded  compelling 
the  defendants  to  pull  them  down. 

Upon  appeal,  the  Lords  Justices  held, 
that  though  the  extent  of  the  plaintiff*s  in- 
terest did  not  necessarily  disentitle  him  to 
relief,  yet  it  was  a  material  ingredient  for 
eonnderation ;  and  as  it  ufas  not  clear  that 
the  plaintiff  had  sustained  material  injury, 
and  as  the  inconvenience  to  the  defendants  of 
compelling  them  to  pull  doum  their  buildings 
would  be  far  greaterthan  any  which  the  plain- 
tiff could  endure  if  the  buildings  were  allowed 
to  stand  and  he  were  left  to  bring  an  action 
for  damages^  the  bUl  ought  to  be  dismissed 
without  costs,  without  prejudice  to  any  action 
the  plaintiff  might  be  advised  to  bring. 

This  bill  was  fUed,  by  Frederick  William 
Jacomb,  as  tenant  from  year  to  year  of  the 
premises,  27,  Buxton  Road,  Huddersfield, 
in  the  county  of  York,  against  William 
Eliaa  Kni^t,  Samuel  Hardy  and  Alien 
Jackson,  and  Messrs.  Thomas  and  James 
Holroyd,  who  were  tenants  and  sub-lessees 
New  Sbries,  32.--Chano. 


of  the  adjacent  messuage  and  premises,  to 
restrain  the  defendants  from  raising  the 
height  of  some  new  buildings  over  a  yard 
adjacent  to  the  plaintiff's  yard,  and  from 
permitting  the  same  to  remain  of  their 
present  height,  or  of  any  height  which 
would  interfere  with  the  free  access  of  light 
and  air  to  the  plaintiff's  windows  as  the 
same  were  enjoyed  before  the  erection  of 
the  new  buildings,  and  from  obstructing  or 
interfering  with  such  access  of  light  and 
air.  The  bill  also  prayed  that  Messrs. 
Knight,  Hardy  and  Jackson  might  be  re- 
strained from  interfering  with  the  plaintiff's 
use  of  a  right  of  way  over  the  yard  as  the 
same  was  enjoyed  before  its  recent  obstruct 
tion.  The  bill  also  asked  for  damages. 

The  whole  of  the  premises  belonged  to 
the  trustees  of  the  will  of  William  Johnson, 
deceased,  and  on  the  1st  of  December  1845 
they  let  the  messuage  and  premises.  No.  27, 
Buxton  Road,  to  William  Jacomb,  the 
plaintiff's  father,  as  tenant  from  year  to 
year.  The  premises  so  let  consisted  of  a 
messuage,  with  a  yard  and  gardens  behind 
the  same ;  there  was  also  a  right  of  footway 
from  the  yard  and  garden  across  the  yard 
behind  the  adjacent  messuage,  into  a  back 
street,  running  at  right  angles  into  the 
Buxton  Boad. 

The  plaintiff's  father  left  Huddersfield 
in  1857;  he  transferred  his  interest  in  the 
premises  to  the  plaintiff,  who  had  ever 
since  occupied  them  as  his  residence, 
and  enjoyed  not  only  the  right  of  way,  but 
also  the  light  and  air  which  had  come 
through  the  windows  for  a  period  of  twenty 
years  and  upwards  before  the  commence* 
ment  of  the  suit  without  interruption. 

The  a4Joining  messuage  and  premises 
during  the  tenancy  of  the  plaintiff  and  his 
father,  and  for  twenty  years  and  upwards 
before  the  commencement  of  this  suit,  had 
been  occupied  by  other  tenants  wholly  un- 
connected with  the  plaintiff  or  his  father. 

On  the  13th  of  October  1862  the  trustees 
of  the  will  of  W.  Johnson  demised  these 
adjoining  premises  to  the  defendants  Knight, 
Hardy  &  Jackson,  carvers  and  gilders,  for 
a  term  of  twenty-one  years,  and  they  gave 
them  the  right  of  altering  the  same,  and  of 
converting  the  premises  into  a  shop. 

In  November  1 862  Messrs.  Knight,  Hardy 
Jc  Jackson,  with  the  consent  of  the  lessors, 
began  to  build  on  the  yard  behind  the 
4H 
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messuage  demised  to  them,  and  to  raise  the 
wall  which  separated  the  plaintiff's  yard 
and  garden  from  their  premises,  so  as  to 
add  an  additional  stoiy  to  their  new  build- 
ing which  was  to  be  let  as  a  photographi« 
studio  to  the  Messrs.  Holroyd. 

The  plaintiff  remonstrated  against  the 
alterations,  as  interfering  not  only  with  the 
free  access  of  light  and  air  to  his  windows, 
but  also  with  his  right  of  way  across  the 
yard  of  the  adjacent  premises ;  and  on  the 
16th  of  December  1862  he  filed  this  bilL 

The  lessors  immediately  afterwards  served 
him  with  a  notice  to  quit,  so  that  his 
tenancy  would  expire  on  the  1st  of  Decem- 
ber 1863. 

The  claim  to  the  right  of  way  was  not 
distinctly  established,  but  that  relating  to 
the  light  and  air  to  the  windows  of  his 
house  was  fully  substantiated. 

On  the  23rd  of  January  the  plaintiff 
applied  for  an  injunction  in  accordance 
with  the  prayer  of  the  bill;  it  was,  however, 
arranged  that  the  whole  case  shoidd  be  dis- 
posed of  upon  a  motion  for  a  decree. 

Mr,  Souihgaie  and  Mr.  Betffshawe^  in  sup- 
port of  the  claim  of  the  plaintiff,  cited 
BouHn-  V.  Hill,  1  Bing.  N.C.  649  ;  s.  c. 
1  Sc.  626;    4  Law  J.  Rep.   (n.s.) 
C.P.  153. 
Mo&re  V.  Raumn,  3  B.  A  C.  332,  339 ; 
8.C    3  Law  J.   Rep.  K.B.    32;    6 
DowL  &  Ry.  234. 

Mr,  Selwyn  and  Mr,  O,  L,  Itusaelly  for 
the  defendants.  —  It  is.  not  every  trivial 
right  that  entitles  a  plaintiff  to  ask  relief  in 
this  Court;  the  plaintiff  was  only  tenant 
from  year  to  year.  No  permanent  right  of 
way  had  been  granted.  K  any  way  had  been 
used,  it  was  permissive  only;  his  right  of 
enjoyment  of  the  light  and  air  coining  to 
the  windows  of  the  premises  was  confined 
within  the  agreement  to  let ;  it  could  confer 
no  l^al  or  permanent  right  to  an  easement. 
He  was  bound  by  the  acts  of  his  landlord, 
who  saw  no  reason  for  interfering  with  the 
work  which  was  being  done  on  the  adjoin- 
ing premises;  if  any  was  done,  the  Court 
could  award  the  plaintiff  damages.  The 
plaintiff  was  not  entitled  to  the  decree 
asked  for. 

The  Attorney  General  v.  Nichol,  16 
Ves.  338;  s.c.  3  Mer.  687. 

Clayton  v.  lUingvHyrtJi,  10  Hare,  461. 


Harlidge  y.  Warvfichj  3  Exch.  Rep. 
'  662;  8.C.    18  Law  J.  Rep.  (n.s.) 
ExcL  246. 

The  Mastbr  of  thb  Rolls. — ^If  a  land- 
lord lets  a  house  with  a  given  number  of 
windows,  it  follows  that  he  grants  the  ri^t 
of  light  coming  into  those  windows,  and 
during  the  tenancy  it  would  be  impossible 
to  say  that  the  landlord  could  dari:en  the 
windows  or  obscure  the  light  It  is  obvious 
that  he  can  grant  the  li^t,  and  when  he 
demises  a  house  by  parol  he  must  be  as- 
sumed to  grant  with  it  all  such  easements 
as  are  usually  expressed  in  the  general 
words  inserted  in  leases.  If  the  right  con- 
tended for  by  the  defendants  is  correct,  it 
is  not  merely  the  lower  windows  that  might 
be  darkened,  but  if  they  were  the  lessees 
of  all  the  land  adjoining  they  might  raise  a 
wall  as  high  as  they  pleased  on  both  sides, 
and  erect  another  house  at  the  end  of  the 
garden,  and  shut  up  the  plaintiff's  garden 
and  turn  the  place  into  a  welL  No  case 
will  be  found  in  the  books  to  support  any 
such  a  claim ;  what  the  authorities  im- 
doubtedly  mean  is,  that  when  A.  is  owner 
of  one  freehold  and  B.  is  owner  of  another 
freehold  adjoining,  and  both  these  are  let 
to  one  tenant,  then  during  his  occupation 
one  of  these  freeholds  cannot  acquire  the 
right  of  easement  over  the  other.  The 
tenant,  as  he  had  possession  of  both^  cannot 
confer  any  rights  upon  the  one  in  deroga- 
tion of  the  rights  of  the  other ;  and  it  ia 
impossible  to  hold  that  a  person  is  not 
entitled  to  the  light  coming  to  his  windows 
or  that  the  owner  of  adjoining  premises 
can  shut  it  out  on  every  side.  In  this  case 
the  landlords  had  the  power  to  grant  the 
light  when,  in  1846,  they  put  the  plaintifi^a 
father  in  possession. 

Has  the  plaintiff  then  sustained  any 
damage?  In  consequence  of  his  complaining 
and  filing  this  bill  he  has  received  notice 
to  quit,  and  it  is  now  said  that  his  interest 
in  Uie  premises  is  so  small — a  bare  eight 
months,  though  it  was  about  twelve  months 
when  the  bill  was  filed — ^that  he  is  not 
entitled  to  the  relief  he  asks,  and  that  this 
Court  will  not  interfere.  But  this  Court 
cannot  take  into  consideration,  when  there 
is  an  interference  with  a  party's  rights, 
whether  it  is  for  a  greater  or  less  continu- 
ance of  time;  if  so,  the  injury  would  have 
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to  be  measared  hj  the  damage  he  had  sua- 
tained  by  being  turned  out  of  a  house 
which  he  and  his  father  had  enjoyed  for 
eighteen  years,  and  which  for  anything  that 
appears  the  plaintiff  mi^t  have  enjoyed 
for  eighteen  years  more  without  his  b^ng 
interfered  with. 

It  will  be  necessary  to  look  at  the  evi- 
dence with  respect  to  the  damage.  In  a 
case  like  the  present  no  issue  can  be  directed, 
neither  can  it  be  tried  here  with  a  jury;  at 
the  same  time  it  will  be  difficult  to  make 
any  one  believe  that  the  raising  a  wall 
originally  six  feet  high  to  twenty  feet 
will  not  interfere  witii  the  light  to  the 
premises  whatever  the  aspect  of  the  house 
may  be.  My  present  impression  is,  that  the 
plaintiff  is  entitled  to  relief  that  is,  since 
Bankui  y.  Huskisacn  (1),  by  mandatoiy 
injunction  directing  the  defendants  not  to 
permit  the  nuisance  to  continue.  It  is 
unfortunate  that  the  order,  if  made,  must 
direct  the  building  to  be  pulled  down  for 
a  period  of  eight  months,  in  order  that 
it  should  then  be  rebuilt;  i^  however, 
parties  will  not  ask  the  person  whose  lights 
are  to  be  interfered  with  if  he  will  consent^ 
or  accept  a  compensation,  but  instead  take 
the  law  into  their  own  hands,  they  must 
take  the  consequences.  As  to  Messrs. 
Holroyd,  they  chum  under  Messrs.  Knight, 
Hardy  d^  Jackson,  and  can  be  in  no  better 
position.  This  Court  cannot  allow  any 
person  to  have  his  rights  put  an  end  to 
at  (mce  by  parties  who  say,  We  choose  to 
do  this,  and  if  you  will  not  consent  we  will 
turn  yon  out  of  a  house  though  you  have 
resided  there  for  eighteen  years,  and  as 
your  interest  will  be  so  small,  it  will  make 
any  complaint  too  Mvolous  for  you  to 
expect  redress  from  tiie  Court  of  Chancery. 
The  Court,  however,  will  give  redress, 
thou^  the  rights  are  small,  if  they  are 
wantonly  interfered  witL  I  will,  how- 
ever, mention  the  case  again  on  the 
question  of  damage  after  reading  Uie 
evidence. 

Hie  Mastkr  of  the  Rolls. — ^This  case 
has  arisen,  no  doubt,  from  the  plaintiff's 
objecting  to  the  defendants  mining  the 
alterations  without  consulting  him  ;  it  has 
been  the  cause  of  lus  receiving  notice  to 

a)  4  Sim.  18. 


quit :  his  Interest  in  the  messuage  therefore 
will  terminate  on  the  Ist  of  Decemb^  next. 
Still,  at  whatever  period  it  may  terminate, 
no  person  can  be  permitted  to  interfere  With 
his  rights,  and  no  person  can  do  so  with 
impunity,  and  the  Court  of  Chanceiy  is 
bound  to  protect  them.  Whatever  may  be 
the  term,  I  should  find  it  totally  impossible 
to  draw  the  line  between  a  fee  simple  and 
the  term  of  a  year,  or  even  a  few  months. 
To  be  sure,  if  it  were  only  a  few  days,  there 
might  be  a  postponement,  and  if  Uie  right 
were  over,  it  would  be  merely  a  question 
of  the  amount  of  damage  which  he  has 
sustained ;  but  here  there  is  a  period  of 
eight  or  nine  months  to  continue  still,  and 
I  am  of  opinion  that  the  plaintiff  is  entitled 
to  the  injunction  which  he  asks — a  manda- 
tory iigunction  to  prevent  the  obstniction 
from  remaining.  I  shall  give  liberty  to 
any  of  the  parties  to  apply,  as  it  is  possible 
there  may  be  some  arrangement  by  which 
the  matter  may  be  settled. 

Mr,  Selwyn. — ^The  bill  will  be  dismissed 
so  &r  as  regards  the  rig^t  of  way. 

The  Mastbk  of  the  Rolls. — ^Yes,  with 
costs  ;  it  is  but  a  small  portion  of  the  bill, 
but  with  respect  to  the  other  part,  the 
plaintiff  is  entitled  to  the  costs  of  the  suit 
One  set  of  costs  may  be  set  off  against  the 
other. 

From  the  above  decision  the  defendants 
appealed;  and  the  appeal  was  heard,  before 
l^e  Lords  Justices,  on  the  9  th  and  10th  of 
June,  the  same  counsel  appearing  as  at  the 
Rolls. 

Mr,  Sdwyn  and  Mr,  O,  L,  Ru9$ell,  for 
the  appellants,  contended  that,  even  assuming 
any  damage  had  been  done  to  a  tenant  from 
year  to  year  who  was  under  notice  to  quit 
in  December  next,  but  which  damage  they 
by  no  means  admitted,  stiU  the  ii\juiy  was 
so  minute  and  of  so  trivial  a  nature  that 
the  Court  ought  not  to  interfere  by  injunc- 
tion, but  ought  to  leave  the  plaintiff  to  his 
remedy  inr  aa  action,  and  referred  to  the 
oases  of 

The  FMmonger^  Company  v,  the  EaH 

India  Company ^  1  Dickens,  163. 
The  Attorney  General  y.Nicholy  16Ve8. 

338;  S.C.  3  Mer.  687. 
Elmhirst  v.  Spencer^  2  Mac.  &  G.  45. 
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The  Mayor,  djc.   of  Liverpool  v.    ths 
Ghorley  Waterworks  Company,  2  De 
Gex,  M.  &  G.  852. 
Clayton  v.  IJMngworih,  10  Hare,  451. 
Back  V.  Stacy,  2  Rues.  121. 
WaMer  v.  Selfe,  4  De  Gex  &  Sm.  315; 
8.  c.  20  Law  J.  Rep.  (n.s.)  Chanc  433. 
fi^o^wfe  25  d:  26  Furf.  c.  42. 
Mr.  Southgate  and  Ifr.  Bagshawe,  for  the 
plaintijff,  cited  Simper  v.  ^o^  (2)  in  sup- 
port of  the  proposition  that  a  tenant  from 
year  to  year  was  entitled  to  the  protection 
of  the  Court  by  injunction,  in  defence  of 
his  right  to  the  non-interception  of  light 
and  air. 

Mr,  G,  L.  RusseU  was  heard,  in  reply, 
contending  that  the  premises  in  their  pre- 
sent deteriorated  condition  might  now  be 
let  for  a  rent  much  higher  thui  was  being 
paid  by  the  plaintiff  for  them. 

LoBD  Justice  Knight  Beucb.— This 
is  a  dispute  between  two  next-door  neigh- 
bours, and  also  between  landlord  and 
tenant  The  defendants  have  erected  upon 
their  side  of  the  boundary  a  building  which 
is  alleged  by  the  plaintiff  to  interfere  pre- 
judici^y  and  wrongfully  with  the  light 
and  air  of  his  house,  and  the  plaintiff  has 
obtained  an  injunction  which  renders  it 
necessary  that  the  building  should  be  pulled 
down.  The  hat  that  the  injunction  in  the 
case  is  mandatory  is  not  so  important 
as  it  might  sometimes  be  in  other  cases, 
because  in  the  present  instance  the  building 
had  not  been  completed  until  after  objec- 
tions to  its  erection  had  been  taken  by 
the  plaintiff.  The  building  was  begun  in 
October  or  November  of  last  year,  the 
objection  was  taken  in  the  latter  part  of 
November,  and  the  bill  was  filed  on  the 
14th  of  December.  A  considerable  portion 
of  the  work  was,  in  fact,  done  by  the  defen- 
dants after  their  knowledge  that  the  plain- 
tiff objected  to  it,  and  there  only  remains 
the  question  upon  the  merits,  as  to  the 
extent  and  nature  of  the  plaintiff's  interest 
liVhen  the  works  were  begun  he  was  tenant 
from  year  to  year,  and  his  interest  might 
have  continued  for  a  long  period;  but  soon 
after  these  disputes  had  commenced  he 
received  a  notice  to  quit  firom  the  defen- 
dants, a  notice  which  he  was  throughout 

(2)  2Jo.  &H.  555. 


liable  at  any  time  to  receive,  and  which 
will  expire  in  December  next.    Beyond 
December  next  he  has,  therefore,  no  possi- 
bility of  interest,  and  it  is  in  respect  of 
that  interest  that  this  building  is  (»deied 
to  be  taken  down.   In  such  a  case,  consi- 
dering the  nature  and  extent  of  the  interest 
(I  say  it  not  at  all  as  deciding  the  question 
generally,  for  there  are  cases  in  which  a 
tenant  under  notice  to  quit  may  be  entitled 
to  immediate  protection,  but  it  is  a  cir- 
cumstance which  cannot  be  disregarded), 
especially  when  the  balance  of  inconvenience 
on  the  one  side  and  the  other  is  also  con- 
sidered  (and  this  is  a  consideration   of 
which  the  Court  never  loses  sight  in  injunc- 
tion cases),  there  is  not,  in  my  judgment, 
any  plain  case  which  would  render  an 
injunction  necessary,  especially  as  the  plain- 
tiff can  recover  compensation  in  dainages. 
As  I  have  said  during  the  discussion,  the 
nuisance  might  be  of  such  a  nature  as  to 
interfere  with  health  and  comfort,  and  to 
render  it  the  duty  of  the  Court  to  interpose. 
But  is  that  the  case  here  9    In  my  opinion 
it  is  not  There  is  much  conflicting  evidence 
on  each  side,  and  the  effect  of  the  whole 
is  to  leave  considerable  doubt  upon  my 
mind  whether  any  substantial  damage  has 
been  done,  or  will  be  done,  to  the  plain- 
tiff But  if  any  such  damage  has  been  done 
as  would  entire  the  plaintiff  to  recover  in 
an  action,  I  am  of  opinion  that,  considering 
the  inconvenience  on  the  one  side  of  grant- 
ing the  injunction,  and  the  inconvenience 
on  the  other  side  of  not  granting  it,  the 
consideration  in  favour  of  refusing  to  inter- 
fere by  ii\junction  greatly  preponderates. 
There   may  have  been   damage   entitling 
the  plaintiff  to  recover  in  an  action,  but 
upon  the  evidence  as  it  stood  before  the 
Court,  the  damage  is  not  serious,  is  not 
considerable,  and  is  not  likely  to  become 
serious  or  considerable.   It  appears^  on  ^e 
whole,  a  case  in  which  the  bill  should  be 
wholly  dismissed,  without  prejudice  to  any 
action  which  the  plaintiff  may  be  advised 
to  bring ;  and  the  defendant  must  under- 
take to  accept  service  of  process  for  trial  at 
the  next  Assizes  at  any  time  within  six 
days. 

LoBD  Justice  Turner. — ^The  real  ques- 
tion is,  whether  there  is  such  material 
injury  to  the  plaintiff  as  will  induce  the 
Court  to  interfere  by  ii\junction.   I  am  of 
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opiiiion  that  the  plaintiff  has  &iled  to  make 
out  such  a  case.  It  is  true  tliat  the  original 
spfdication  started  with  the  allegation  that 
there  was  such  material  injury;  but  my 
opinion,  after  reading  the  last  affidavit  filed 
hy  the  plaintiff,  being  the  sixth  filed  by 
him  in  Uiis  cause,  is,  that  the  case  set  up  is 
not  one  which  would  justify  the  interference 
of  this  Court  It  is,  no  doubt,  true  that  the 
phuntiff's  light  and  air  are  slightly  dimin- 
ished by  the  building  which  the  defendant 
is  raising,  but  it  is  not  every  slight  diminu- 
tion of  light  and  air  that  the  Court  ought 
to  be  called  upon  to  restrain  by  an  injunc- 
tion. Some  weight  must  be  given  to  the 
fact,  upon  which  Mr.  Russell  has  insisted 
in  his  reply,  that  the  premises  in  their 
present  deteriorated  condition  might  now 
be  let  for  a  higher  rent  than  the  plaintiff 
is  paying  for  tiiem  at  this  moment.  It  is, 
therefore,  improbable  that  there  can  be 
imy  substantial  or  material  injury  by  the 
defendants'  proceedings.  I  think,  on  the 
whole,  that  the  bill  ought  to  be  dismissed, 
though  without  costs. 


MOORE  V.  MOOBE. 


Lords  JusnoM.  | 
June  11.       J 

Will—Statvte  17  <^  18  Vict  c.  113. 
—  Mortgage  —  Exoneration  of  Mortgaged 
Estate, 

A  testaUyr  gave  his  residuary  personal 
estate  to  trustees,  upon  trusty  to  sell  and 
convert  the  same  into  money y  and  thereotU,  in 
the  first  place,  to  pay  all  his  *^just  debts, 
funeral  and  testamentary  expenses"  and 
after  full  payment  and  satisfaction  thereof, 
to  hold  the  residue  upon  certain  trusts 
therein  declared: — Held,  reversing  a  deci- 
sion at  the  Bolls,  that  this  was  a  sufficient 
expression  of  "a  contrary  or  other  intention,'* 
under  Mr,  Locke  King's  Act,  to  maJ:e  the 
personal  estate  primarily  liable  for  the  tes- 
tof^s  mortgage  debts. 

This  was  an  appeal,  by  the  defendants, 
against  a  decision  of  the  Master  of  the 
Bolls. 

The  suit  of  Moore  v.  Moore  was  insti- 
tuted, by  the  next-of-kin  of  Fielding  Moore, 
deceased,  to  administer  his  personal  estate. 
By  the  decree  in  July  1861  the  usual  ac- 


counts were  directed,  and  also  an  inquiry 
whether  the  testator's  real  estate  was 
charged  by  way  of  mortgage,  and  under 
what  circumstances,  with  the  payment  of 
his  debts :  such  inquiry  being  without 
prejudice  to  any  question  as  to  the  true 
construction  to  be  put  upon  his  will 

The  chief  clerk,  by  his  certificate,  allowed 
to  the  administratrix  a  sum  of  470/.  %s.  8c/. 
which  she  had  paid  in  satisfaction  of  a 
debt  due  from  tiie  testator  on  an  overdrawn 
banking  account :  to  secure  which  debt  the 
testator  had  deposited  with  his  bankers 
deeds  of  certain  real  estate  belonging  to 
him;  but  there  was  no  formal  mortgage, 
nor  any  memorandum  of  deposit.  The 
phdntiff  objected,  that  this  sum  had  been 
improperly  allowed  out  of  the  personal 
assets.  The  question,  therefore,  was, 
whether  the  testator  had  upon  his  will 
manifested  a  sufficient  intention  to  relieve 
the  real  estate  firom  the  mortgage  debt 

That  will  was  dated  the  2nd  of  Novem- 
ber 1860;  and  after  devising  a  portion  of 
his  real  estates,  and  giving  to  his  wife 
his  household  furniture  and  effects,  and 
devising  his  remaining  real  estates  to  her 
for  life,  with  remainder  to  other  persons,  he 
gave  all  his  ready  money,  securities  for 
money,  and  all  other  his  goods,  effects  and 
personal  estate  whatsoever  and  wheresoever 
to  trustees,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  stand  possessed 
thereof,  upon  trust  thereout,  in  the  first 
place,  to  pay  all  his  just  debts,  funeral  and 
testamentary  expenses,  and  the  expenses 
of  proving  his  will,  and  after  fall  payment 
and  satisfaction  thereof  to  hold  the  residue 
upon  the  trusts  thereby  declared. 

It  was  contended,  by  the  plaintiff,  at  the 
Rolls,  that  the  provisions  quoted  were  not 
a  sufficient  expression  of  "a  contrary  or 
other  intention,"  under  the  act,  to  exonerate 
the  mortgaged  estate  from  payment  of  the 
470/.  8^.  8c/.;  and  the  defendants  contended 
that  they  were,  and  that  the  allowance  out  of 
the  personal  estate  was  properly  made;  and 
his  Honour  was  of  that  opinion,  and  made 
an  order  in  conformity  with  it  This  de- 
cision was  acquiesced  in  until  after  their 
Lordships'  decision  in  the  case  of  Eno  v. 
Tatam  (1),  upon  which  the  present  appeal 
was  brought 

(1)  AnU,^.Z\\. 
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Mr,  BaggaUay  and  Mr,  Archibald  Smith 
supported  the  appeal,  relying  on  JSno  v. 
Tatam^  ubi  supriL 

Mr.  W,  Pearson  admitted  that  the  cases 
could  not  be  distinguished. 

Their  Lobdships  reversed  the  decision 
of  the  Master  of  the  Rolls,  and  made  a 
declaration  that  the  personal  estate  was 
primarily  liable  for  the  payment  of  the 
amount  due  on  the  mortgage. 


LOBDS  JnsTiois. 
June  20. 


LADY  MABY  EUZABBTH 
TOPHAM  V.  THX  PUKE 
OF  POBTLAND. 


Practice — Stay  of  Proceedings  pending 
an  Appeal— Costs, 

The  costs  of  a  motion  to  stay  proceedings 
under  a  decree,  pending  an  appeal  to  the 
House  of  LordSy  must  be  paid  by  the  party 
applying,  whether  siuxessful  or  unsuccessful 
on  the  appeal. 

The  hearing  of  the  appeal  in  this  case  is 
fully  reported  ante,  p.  257.  Under  the  order 
then  made  a  sum  of  22,710/L  \%s,  8d,  3/. 
per  cent  consols,  standing  in  the  names  of 
the  Duke  of  Portland,  Lord  Henry  Bentinck, 
and  Lady  Harriet  Cavendish  Bentinck, 
was  directed  to  be  sold,  and  the  produce 
paid  to  Lady  Mary  EUzabeth  Topham,  and 
the  sum  of  3,^11/.  (k,  9d  to  be  paid  by 
Lady  Elizabeth  Harriet  Bentinck  to  Lady 
Mary  Elizabeth  Topham.  An  application 
was  this  day  made,  on  behalf  of  Lady  Har- 
riet Cavendish  Bentinck,  that  proceedings 
under  the  above  order,  so  far  as  they  affected 
the  above  sums,  might  be  stayed  pending 
an  appeal  to  the  House  of  Lords. 

The  question  in  the  case  was  whether 
certain  appointments  made  in  exercise  of 
COTtain  powers  created  by  the  late  Duke 
of  Portland  of  appointing  certain  funds 
among  the  late  Duke's  younger  children 
were  invalid,  the  validity  of  the  appoint- 
ments being  impugned  on  the  ground 
that  they  were  made  in  pursuance  of  a 
design  to  influence  Lady  Mary  Elizabeth 
Topham  as  to  her  marriage,  and  the  Lords 
Justices  set  aside  the  appointaients  as  frau- 
dulent and  void  on  the  above  groimds. 

It  was  arranged  that  the  fund  should  be 
brought  into  court,  and  the  income  paid 


to  Lady  Mary  Elizabeth  Toi^iam,  and  that 
proceedings  ^ould  be  stayed. 

Mr,  O.  M,  Giffard  and  Mr,  T,  Stevens, 
for  the  motion. 

The  Solicitor  General,  Mr.  C,  Hall  and 
Mr,  Rowcliffe,  for  the  plaintiff  asked  for 
the  costs  of  the  motion. 

Mr.  Giffard  argued  that  the  costs  ought 
to  abide  the  event  of  the  appeal 

Mr.  Lea4:h  (Registrar),  on  being  consulted 
by  their  Lordships,  said  the  rule  was,  that 
the  party  moving  paid  the  costs  whatever 
might  be  the  result  (^  the  a{^>eal ;  and 

Their  Lobdships  so  ordered. 


Stuart,  V.C. 
Jan.  20 ; 

March  21.         ^      sissoN  v,  giles. 
Westbuby,  L.C. 
July  21,  30. 

Re-conversion — Married  Woman. 

Land  which,  from  being  impressed  with 
an  absolute  trust  for  sale,  is  personal  estate 
in  equity,  cannot  be  reconverted  into  real 
estate  by  perso7is  having  only  a  defeasible 
title  to  the  proceeds  of  sale.  To  effect  a  re- 
conversion,  there  must  be  the  concurrence  of 
the  absolute  owners. 

A  testator  devised  and  bequeathed  real 
and  personal  estate  to  trustees  upon  the  usual 
trusts  for  sale  and  conversion,  and  directed 
them  to  hold  the  proceeds  in  trust  for  A.  (a 
married  woman  J  and  B,  as  tenants  in  com- 
mon; and  declared  that,  if  either  died  with 
out  leaving  issue,  the  share  of  the  one  dying 
should  go  to  the  survivor;  and  that,  if  both 
died  ufithout  leaving  issue,  the  property 
should  go  to  the  testatof^s  next^f-km.  The 
testator  died  in  1839.  In  1851  A.andker 
husband  and  B.  executed  a  deed  (not  ac- 
knowledged by  A.),  by  which  they  professed 
to  discharge  the  trustees  from  the  trusts  of 
the  will,  without  pr^udice  to  their  right  to 
require  a  conveyance  of  the  real  estate.  The 
rents  of  the  property  were  received  by  A.  and 
B.  in  moieties  until  the  death  of  B.  B.  died 
in  1858  leamng  issue.  At  B.*s  death  A.  was 
still  a  married  woman  : — Held,  thai  ther€ 
had  been  no  re-conversion,  and  that  the  real 
estate  had  stUl  the  character  of  money,  and 
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w(u  iubfeet  to  the  irutta  for  ioU  eontaindd 

Marianne  Chilton,  by  her  wiU,  dated  the 
8th  of  Febraaiy  1836,  devised  all  her  real 
estate  to  John  Bramwell  and  John  Kipling, 
and  their  heirs,  upon  trust,  as  soon  as  con- 
Tcniently  might  be  after  her  death,  to  sell, 
convey  and  dispose  of  all  the  said  premises 
thereinbefore  devised,  either  entir^y  or  in 
parceb,  for  the  best  price  or  prices  which 
could  be  reasonably  had  or  gotten  for  the 
same,  either  by  public  auction  or  private 
contract  SheiJsogave  all  het  personal  estate 
to  the  same  trustees  upon  trust  to  realize  the 
same.  She  then  directed  that,  out  of  the 
funds  so  arising,  thesumsof  2,800/L,  1,500/. 
and  iOOL  should  be  raised  and  implied  in 
manner  therein  mentioned,  and  that  the 
residue  should  be  invested.  The  wiU  then 
proceeded  as  follows  :  "  And  as  to  all  the 
residue  of  the  said  principal  money  herein- 
before directed  to  be  placied  out  at  interest 
which  shall  remain  after,  and  shall  not  be 
applied  in  or  for  the  raising  and  paying  of 
the  said  several  sums  of  2,800/.,  1,500/., 
and  400/.,  the  same  shall  be  in  trust  for  the 
said  Robert  Hall  Naylor  and  Mary  Giles, 
in  equal  shares,  their  respective  executors, 
administrators  and  assigns.  Provided  al- 
ways that,  if  either  of  them  the  said  Robert 
Hidl  Naylor  and  Mary  Giles  shall  die  with- 
out leaving  any  issue,  then  and  in  that  case 
the  share  of  such  of  them  so  dying  of  and 
in  the  said  last-mentioned  residuary  trust 
money  shall  be  in  trust  for  the  survivor  of 
them,  and  the  executors,  administrators  and 
assigns  of  such  survivor.  Provided  never- 
thetess,  that  if  both  of  them  the  said  Robert 
Hall  Naylor  and  Mary  Giles  shall  die  with- 
out leaving  any  issue,  then  and  in  that  case 
the  said  last-mentioned  residuary  trust 
money  shall  be  in  trust  for  my  next-of- 
kin."  She  then  declared  that,  until  sale,  the 
rents  and  profits  of  the  real  estate  should 
go  in  the  same  manner  as  the  interest  of 
the  money  to  arise  by  such  sales. 

Marianne  Chilton  died  in  1839,  and  her 
will  was  proved  by  Mr.  Bramwell  and  Mr. 
Kipling.  All  her  funeral  and  testamentary 
expenses  and  debts,  and  the  sums  directed 
by  the  will  to  be  raised,  were  paid  out  of 
her  personal  estate. 

M.  Chilton,  at  her  death,  was  entitled 
to  some  real  estate  at  Fishboume,  in  the 


oounty  of  Durham,  and  the  whole  of  this 
property  became  applicable  to  the  trusts 
declared  of  the  residue. 

At  the  date  of  the  will  and  of  the  deed 
of  1851,  hereinafter  stated,  Mary  Giles  was 
the  wife  of  John  Giles. 

A  deed-poll  dated  April  9,  1851,  was 
executed  by  Robert  Hall  Naylor  and  John 
Giles  and  Mary  Giles.  The  deed  recited 
Miss  Chiltou's  will,  and  the  payments  made 
on  account  of  her  estate.  It  then  stated  that, 
by  the  payments  aforesaid,  the  whole  of 
the  personal  estate  of  the  said  testatrix  had 
been  exhausted,  and  that  no  part  of  her 
said  real  estate  had  been  sold  pursuant  to 
the  said  will,  the  same  having  been  retained 
unsold  at  the  request  of  the  said  Robert 
Hall  Naylor  and  John  Giles  and  Mary  his 
wife,  and  that  they  had  for  many  years  last 
past  been  allowed  by  the  said  trustees  to 
occupy  the  real  estate  of  the  said  testatrix, 
or  to  receive  the  rents  and  profits  thereof 
and  generally  to  manage  the  same  for  their 
own  use  and  benefit  The  deed  then  recited 
that  accounts  of  the  personal  estate  had 
been  made  out  and  examined  by  or  on 
behalf  of  the  said  Robert  Hall  Naylor  and 
John  Giles  and  Mary  his  wife  and  signed 
by  them.  The  deed  then  witnessed  that  John 
Giles,  Mary  Giles,  and  the  said  Robert 
Hall  Naylor,  released  John  Bramwell  and 
John  Kipling  in  respect  of  the  personal 
estate,  and  of  the  rents  and  profits  of  the 
real  estate  of  the  said  testatrix,  subject 
nevertheless,  and  without  prejudice  to  the 
right  of  the  said  Robert  Hall  Naylor  and 
John  Giles  and  Mary  his  wife,  and  their 
respective  heirs  and  assigns,  to  require  a 
conveyance  of  the  said  real  estate  of  the 
said  Marianne  Chilton,  deceased,  when  and 
so  soon  as  they  or  their  respective  heirs  or 
assigns  should  be  absolutely  and  indefeas- 
ibly  entitled  to  the  same.  This  deed  was  not 
acknowledged  by  Mrs.  Giles. 

Mr.  and  Mra  Giles  and  Mr.  Naylor 
received  the  rents  of  the  real  estate  in 
moieties  until  the  death  of  Mr.  Naylor. 

Mr.  Naylor  died  in  September  1858.  Mr. 
Naylor,  by  his  will  dated  the  15th  of  Sep- 
tember 1856,  gave  all  his  personal  estate  to 
trustees  therein  named  upon  trust  to  realize 
the  same  and  invest  the  money  arising 
therefrom.  He  then  devised  all  his  real 
estate  situated  at  Fishboume  and  elsewhere 
to  the  same  trustees.  The  testator  then 
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declared  that  his  trustees  should  hold  the 
real  estate  and  the  said  investments  on  trust 
for  his  daughters  Mrs.  Sisson  and  Mrs. 
Kilbum,  for  their  lives,  with  remainder  for 
their  children  in  manner  therein  mentioned. 

The  bill  in  this  suit  was  filed  by  Mrs. 
Sisson  and  Mrs.  Kilbum  and  the  children 
of  Mrs.  Sisson,  against  Mr.  and  Mrs.  Giles 
and  Mr.  Bramwell  (then  the  surviving 
trustee),  praying  for  an  account  of  the 
real  estates  to  which  Miss  Chilton  was 
entitled  at  the  time  of  her  death,  and  that 
such  real  estates  might  be  sold,  and  that 
the  purdiase  monies  might  be  invested  and 
applied  according  to  the  trusts  of  the  wilL 

Mr,  B.  L,  C/iapman,  for  the  plaintiffs. 

Mr,  Roberts,  for  Mr.  and  Mrs.  Giles. 

Mr,  Eddis  and  Mr,  Nottidge,  for  other 
parties. — ^Vice  Chancellor  Stuart  held  that 
Mr.  and  Mrs.  Giles  had  elected  to  take  the 
real  estate  as  real  estate,  and  that  the  pro- 
perty had  been  converted,  and  dismissed  the 
bill  with  costs. 

This  was  an  appeal  from  his  Honour^s 
decree. 

Mr,  Malins  and  Mr,  B.  L,  Chapman,  for 
the  plaintiffs.  —  Mr.  Naylor  was  clearly 
at  his  death  entitled  to  half  this  property, 
either  in  the  character  of  real  or  personal 
estate.  The  persons  now  entitled  to  this 
moiety  being  tenants  for  life  and  two  classes 
of  children,  it  became  important  to  have  the 
question  decided  whether  this  property  is 
real  or  personal  estate  and  to  have  it  real- 
ized. On  MLss  Chilton's  death  it  had  of 
course  the  character  of  personal  estate.  The 
plaintiffis  allege  that  nothing  has  been  done 
since  that  time  to  change  this  character.  It 
is  for  Mr.  and  Mrs.  Giles  to  shew  that  such 
character  has  been  changed. 

Mr,  Greene  and  Mr.  Roberts,  for  Mr. 
and  Mrs.  Giles. — It  is  admitted  that  in 
1851,  the  property  had  the  character  of 
personal  estate.  The  effect  of  the  deed  of 
1851,  connected  with  the  events  which 
have  subsequently  happened,  have  changed 
that  character.  Where  it  is  directed  ^t 
land  shall  be  sold,  and  that  the  purchase- 
money  shall  be  paid  to  a  married  woman, 
the  husband  may  elect  to  take  the  land  as 
land — Oldham  v.  Hughes  (1).  A  married 
woman  has  also  the  power  of  making  such 
election.    There  are   cases  in  whidi  the 

(1)  2  Atk.  452. 


acts  of  a  married  woman  have  been  held 
to  be  conclusive  as  to  land — ArdesoifeY, 
Bennett  (2)  and  Barrow  v.  Barrow  (3). 

[The  Lord  Changellob  pointed  out  the 
clause  in  the  will  by  which,  in  the  event 
of  both  Mr.  Giles  and  Mr.  Naylor  dying 
without  issue,  the  land  would  go  to  the 
next-of-kin  of  the  testatrix  in  the  character 
of  personal  estate.] 

The  way  in  which  the  case  may  be  put 
is  this :  before  and  at  the  date  of  the  deed 
of  1851,  the  property  was  absolutely  vested 
in  Mrs.  Giles  and  Mr.  Naylor  as  personal 
estate,  subject  to  the  gift  over  to  the  next- 
of-kin  of  the  testatrix  in  the  event  men- 
tioned. The  deed  of  1851  amounted  to  an 
election.  The  effect  was,  that  the  property 
became  vested  in  Mrs.  Giles  and  Mr.  Naylor  ^ 
as  tenants  in  common  in  fee,  subject  to  an 
executory  devise  over  to  the  next-of-kin  in 
the  same  event  The  property  has  been 
regarded  as  land  from  1851  until  1863. 
Mr.  Naylor  in  particular  has  treated  it  so, 
and  devised  it  by  his  will  in  that  character. 
The  plaintiffs  claim  under  Mr.  Naylor,  and 
they  cannot  contrav^ie  his  acts. 

Mr,  B,  L.  Chapman,  in  reply. — ^There 
can  be  no  such  thing  as  a  contingent  con- 
version, or  a  conversion  for  some  purposes 
and  not  for  others.  In  order  to  niake  out 
a  case  of  conversion  that  which  had  the 
character  of  money  must  become  land  for 
all  purposes,  or  cannot  become  land  at  all 
Mrs.  Giles  had  two  interests.  Mrs.  Giles 
had  half  the  money  subject  to  a  gift  over 
if  she  should  die  without  issue,  and  had  a 
contingent  interest  in  the  other  half  if  Mr. 
Naylor  should  die  without  issue.  Mr.  and 
Mrs.  Giles  could  do  nothing  witii  these 
interests  as  against  Mrs.  Giles  surviving 
her  husband;  and  even,  if  they  had  any 
power  over  these  interests,  they  oould  not 
change  or  affect  the  contingent  gift  to  the 
next-of-kin. 

The  Lord  Chakobllor  (July  30)  said, 
the  question  was,  whether  certain  real  estate 
directed  to  be  sold  retained  the  character 
originally  impressed  upon  it  by  the  will, 
or  had  been  reconverted  into  real  estata 
The  Vice  Chancellor  had  treated  the  pro- 
perty as  reconverted,  but  in  order  to  effect 

(2)  2  DickenB,  468. 

(8)  4  Kay  ft  J.  409;  s.  c.  27  I^w  J.  Rep.  (w.s.) 
Ghftnc  678. 
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a  reconyersion  it  was  necessary  that  the 
parties  should  be  absolutely  entitled  to  it. 
Without  that  there  could  be  no  reconver- 
sion nor  any  effectual  discharge  of  the 
trustees.  Now,  at  the  time  of  the  execution 
of  the  instrument  under  which  the  recon- 
yersion was  supposed  to  have  taken  place, 
the  deed-poll  of  the  9th  of  April  1851, 
neither  Mr.  Naylor  nor  Mrs.  Giles  had  an 
indefeasible  interest,  and  Mrs.  Giles  had 
a  contingent  reversionary  interest  in  one 
moiety  of  the  property  which  could  not  be 
dealt  with  in  any  way.  It  was  impossible 
to  hold  that  the  marital  right  of  Mr.  Giles 
extended  over  that  interest.  There  was  not 
in  these  parties,  at  the  time  of  executing 
the  deed,  such  a  dominion  over  the  pro- 
perty as  enabled  them  to  reconvert  it  or 
to  discharge  the  trustees.  The  character  of 
personalty,  therefore,  remained  impressed 
upon  the  property,  and  it  was  still  liable 
to  be  sold  under  the  trusts  of  the  wilL 


Lords  Justices. 
March  4. 


WATKIN8  tf.  WESTON, 


WiU — Absolute  Gift— Separate  Use— 
Qifl  over. 

A  testator  gave  real  and  personal  estate 
to  trustees  upon  trust  to  receive  the  rents  of 
certain  leasehold  premises^  and  pay  the  same 
to  his  daughter  E.  upon  her  sole  receipt^  for 
her  s^>arate  use^  hut  in  case  of  the  death  of 
K  before  the  expiration  of  the  lease  then 
upon  trust  to  invest  and  accumulate  the  rents 
and  profits  for  the  benefit  of  the  children  of 
K  living  at  her  decease,  E.  died  before 
the  expiration  of  the  lease y  without  children : 
— Held,  affirming  a  decree  of  the  Master  of 
the  Bolls,  that  E.  ujas  absolutely  entitled  to 
the  leasehold  premises. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls,  reported  ante,  p. 
396.  The  appeal  was  that  of  Joseph  Kay, 
one  of  the  sons  of  the  testator  in  the  cause, 
Joseph  Kay,  who  by  his  will,  dated  the  23rd 
of  December  1847,  made  the  following 
disposition : 

"  I  give,  devise  and  bequeath  all  my  real 
and  personal  estate  whatsoever  and  where- 
soever, and  of  what  nature  or  kind  soever, 
unto  Charles  Turpin  and  William  Leonard 
Nxw  Ssaiss,  32.— Chako. 


Watkins,  my  executors  and  trustees  herein- 
after named,  their  heirs,  executors,  admin- 
istrators and  assigns,  upon  the  trusts,  as  to 
leasehold  property  at  Kingston,  &c.  And 
as  to  all  that  my  estate  and  interest  in  the 
three  several  leasehold  houses  situate  at 
Bolingbroke  Row,  Walworth,  in  the  coimty 
of  Surrey,  ^fec.,  upon  trust  to  receive  the 
rents  and  profits  thereof  subject  to  the 
payment  of  the  rent  and  performance  of 
the  covenants  contained  in  the  lease  under 
which  I  hold  the  same,  and  to  pay  the  same 
to  and  for  the  sole  and  separate  use  and 
benefit  of  my  said  daughter  Emma,  now  the 
wife  of  Thomas  Wheeler;  and  I  hereby 
declare  that  the  same  shall  not  be  subject  or  * 
liable  to  the  debts,  order,  control  or  manage- 
ment of  her  present  or  any  future  husband, 
and  that  her  receipts  alone  shall  be  suffi- 
cient discharges  to  my  executors  for  the 
same ;  but  in  case  my  said  daughter  shall 
depart  this  life  before  the  expiration  of  the 
lease  under  which  I  hold  the  said  premises, 
then  upon  trust  to  invest  such  rents  and 
profits  in  the  public  securities  of  Great 
Britain,  and  to  allow  the  same  to  accumu- 
late for  the  benefit  of  all  and  every  the  child 
and  children  of  my  said  daughter  who  shall 
be  living  at  her  decease,  the  same  to  become 
payable  to  them  upon  their  attaining  their 
respective  ages  of  twenty-one  years,  share 
and  share  al^e.'' 

There  was  a  bequest  of  the  residue  in 
the  following  terms :  "  I  give,  devise  and 
bequeath  the  same  unto  and  equally  be- 
tween all  and  every  of  my  said  sons  Joseph 
and  Edwin,  and  my  said  daughter  Emma,  or 
such  of  them  who  shall  be  living  at  the  time 
of  my  decease,  and  attain  their  ages  of 
twenty-one  years.  And  I  do  hereby  declare 
that  in  case  either  of  my  said  sons  and 
daughter  shall  depart  this  life  previously  to 
my  decease,  or  without  leaving  a  child  or 
children  them  surviving,  the  share  or  shares 
of  such  of  them  so  dying  shall  be  equally 
divided  between  and  amongst  the  survivor 
or  survivors  of  them  my  said  sons  and 
daughter,  share  and  share  alike." 

l^e  testator's  daughter  Emma,  who,  at 
the  date  of  the  will,  was  the  wife  of  Thomas 
Wheeler,  survived  her  first  husband,  and 
afterwards  married  one  John  Weston,  but 
she  died  without  issue.  Her  husband,  John 
Weston,  was  also  dead,  and  his  executors 
were  made  parties  to  the  suit;  as  they  con» 
41 
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tended  that  the  gift  to  Emma  Wheeler  gave 
her  the  leasehold  houses  absolutely,  and 
that  their  testator  was  now  entitled  to  them. 
Joseph  Kay  was  living  and  had  children. 
Edwin  Kay  was  also  living,  and  had  children 
also,  but  he  had  become  bankrupt,  and  his 
assignees  were  before  the  Court.  It  was  the 
contention  of  these  parties  that  the  gift  to 
Emma  Wheeler  only  conferred  on  her  a 
life-interest.  They  claimed  to  be  entitled 
to  the  leaseholds  in  question  under  the  resi- 
duary gift. 

The  Master  of  the  Rolls,  as  reported  ante, 
p.  396,  decided  that  Emma  was  absolutely 
entitled;  and  Joseph  Kay  appealed;  but  the 
assignees  of  Edwin  Kay  did  not 

Mr.  Baggallay  and  Mr.  Nalder,  for  the 
appellant,  cited  Gompertz  v.  Ghmpertz  (1). 

Mr.  Sdvfyn  and  Mr.  Kay,  in  support  of 
the  decree,  in  addition  to  the  cases  referred 
to  at  the  Rolls,  cited 

EaUm  V.  Barker,  2  ColL  C.C.  124. 
Mytton  V.  Boodle,  6  Sim.  457. 
Bmtley  v.  Meech,  25  Beav.  197. 

Mr.  Druce  appeared  for  the  trustees  of 
the  wilL 

Mr.  Cotton,  for  the  assignees  of  Edwin 
Kay,  who  had  not  appealed,  was  not  allowed 
to  be  heard. 

Lord  Justice  Knight  Brucb  said  he 
concurred  with  the  Master  of  the  Rolls  in 
the  construction  which  he  had  put  upon 
this  wilL  His  Lordship  was  of  opinion  that, 
according  to  its  true  construction,  an  abso- 
lute interest  was  given  to  the  daughter 
Emma  Wheeler,  which  was  only  subject  to 
be  cut  down  upon  the  happening  of  an 
event  which  never  did  happen.  As  that 
event  did  not  happen,  the  absolute  interest 
remained  in  her.  An  argument  which  was 
not  without  plausibility  against  her  taking 
an  absolute  interest  was  founded  upon  the 
trust  for  her  separate  use.  But  that  argu- 
ment appeared  to  his  Lordship  to  be  one 
more  of  form  than  of  substance,  especially 
as  the  will  contained  similar  gifts  to  the 
sons,  with  similar  gifts  over  to  their  children 
in  the  same  terms  as  the  gift  to  the  daugh- 
ter, omitting  only  the  trust  for  separate  use. 
His  Lordship  thought,  therefore,  that  as 
the  daughter  had  survived  the  testator,  and 


(1)  2  Phil.   107;  b.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc.  23. 


then  died  without  ever  having  had  a  diild, 
the  leasehold  interest  remained  her  own 
absolutely.  The  construction  placed  upon 
the  will  by  his  Honour  must  be  upheld. 
The  deposit  would  be  returned  to  the  appel- 
lant, and  there  would  be  no  costs  of  the 
appeal. 

LoKD  Justice  Turner  said,  although  he 
had  felt  some  doubt  as  to  the  constraction 
of  this  will,  he  was  satisfied  with  the  judg- 
ments of  his  learned  Brother  and  the  Master 
of  the  Rolls. 


ill8;      \ 
4,23.      j 


FLOTSR  V.  BANKE8. 


ROMILLY,  M.R. 

April 
May ' 

Income  Tax — Succession  Duty — Jointure 
Rentcharge. 

By  a  marriage  settlement,  made  in  1810, 
certain  hereditaments  were  limited  to  the  use 
that  the  intended  wife  might,  upon  the  decease 
ofherhiishand,  receive  ajointurerentchargein 
lieu  and  bar  of  dower,  thirds,  andfreebench; 
and  the  rentcharge  was  to  be  payable  with- 
out any  deduction  in  respect  of  any  taxes 
already  imposed,  or  thereafter  to  be  imposed, 
upon  the  hereditaments,  or  the  yearly  rent- 
charge,  or  the  intended  wife  inrespect  thereof: 
— Held,  that  assuming  the  terms  of  the  deed 
to  amount  to  an  express  provision  that  the 
jointure  should  be  paid  free  of  income  tax 
(which  it  wotUd  seem  they  did  J,  still  the 
income  tax  must  be  paid  by  the  jointresi, 
the  lO^rd  section  of  the  5  d:  6  Vict  c  105. 
prohibiting  any  contract  to  that  effect. 

Succession  duty  having  been  claimed  by 
the  Board  of  Inland.  Revenue  as  upon  a 
succession  accrued  on  the  death  of  the  hus- 
band,  which  occurred  in  1856, — Held,  thai 
having  regard  to  the  abandonment  by  the 
jointress  of  her  dower  and  thirds,  the  settle- 
ment was  clearly  a  contract  ^^for  valuable 
consideration  in  money  or  mjonetfs  worth** 
within  the  I7th  section  of  the  16  d:  17  Vict, 
c.  51,  and  that  no  succession  duty  wu 
payable. 

Semble — the  decision  must  have  been  the 
same  if  there  had  been  only  the  consideration 
of  marriage. 

By  an  indenture,  dated  the  28th  oi 
June  1810,  certain  hereditaments  of  which 
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Henry  Bankes  was  then  tenant  for  life 
in  posflession,  and  William  John  Bankes, 
his  eldest  son,  was  tenant  in  tail  in  re- 
mainder immediately  expectant  on  such 
life  estate,  were,  upon  a  recovery  then  suf- 
fered, limited  to  such  uses  as  H.  Bankes 
and  W.  J.  Bankes  should  by  deed  jointly 
appoint,  and  in  default  of  such  appoint- 
ment to  the  use  of  H.  Bankes  for  life,  with 
remainder  to  such  uses  as  W.  J.  Bankes 
should,  in  the  eyent  of  his  surviving  H. 
Bankes,  by  deed  or  will  appoint,  and  in 
default  of  such  appointment  to  such  uses 
as  the  same  hereditaments  stood  limited 
previous  to  the  execution  of  the  said  inden- 
ture. 

By  an  indenture  of  appointment,  dated 
the  2nd  of  June  1821,  made  in  pursuance 
of  the  power  contained  in  the  last-men- 
tioned deed,  the  said  hereditaments  were 
limited  to  such  uses  as  the  said  H.  Bankes 
and  W.  J.  Bankes  should  jointly  appoint, 
and  in  default  of  such  appointment  to  the 
use  of  H.  Bankes  for  life,  remainder  to 
use  of  W.  J.  Bankes  for  life,  remainder 
to  the  use  of  his  first  and  other  sons  in 
tail  male,  with  remainder  to  the  use  of  G. 
Bankes  (the  second  surviving  son  of  H. 
Bankes)  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remain- 
ders over. 

By  a  settlement  dated  the  7th  of  June 
1822y  and  made  upon  the  marriage  of  G. 
Bankes  with  Georgina  Charlotte  Bankes, 
then  G.  C.  Nugent,  spinster,  H.  and  W. 
J.  Bankes  in  exercise  of  the  joint  power 
reserved  to  them  by  the  indenture  of  the 
2nd  of  June  1821  appointed  that  after  the 
said  marriage  the  said  hereditaments  should 
remain  and  be  to  the  use  that  G.  C.  Baukes 
might,  in  case  she  should  survive  G.  Bankes, 
receive,  during  her  life  for  her  jointure,  and 
in  lieu  and  bar  of  dower  or  thirds  and  free- 
bench  at  common  law,  or  by  custom  or  other- 
mse^  a  yearly  rentcharge  of  800/.  to  be 
issuing  out  of  the  said  hereditaments,  pay- 
able quarterly  in  every  year  tnthout  any 
deduction  or  abatement  whatsoever  on  ac- 
count or  in  respect  of  any  taxes,  charges  or 
impositions  or  assessments  already  taxed  or 
imposed,  or  thereafter  to  be  taxed,  charged, 
assessed  or  imposed  on  the  said  messuages, 
hereditaments  and  premises,  or  on  tlte  annual 
sunh  or  yearly  rentcharge  ofSOOL,  or  on  the 
said  O.  C.  Nugent  or  her  assigns  in  respect 


thereof  by  authority  of  parliament  or  other- 
wise howsoever,  with  the  usual  powers  of 
distress  and  entry  in  case  the  annuity  should 
be  in  arrear. 

The  same  hereditaments  were  also  limited 
in  case  of  the  death  of  H.  Bankes  and 
W.  J.  Bankes  in  the  life  of  G.  C.  Bankes ; 
and  in  case  of  failure  of  issue  male  of 
W.  J.  Baukes  during  the  joint  lives  of  G. 
Bankes  and  G.  C.  Bankes,  and  in  case 
G.  C.  Bankes  should  survive  G.  Bankes 
(which  events  happened),  to  the  further  use 
that  G.  C.  Bankes  might,  after  the  death 
of  her  husband,  receive  the  further  yearly 
rentcharge  of  700L  in  addition  to  the  pre- 
vious rentcharge  of  800/.  to  be  issuing 
out  of  the  same  hereditaments,  to  be  paid 
quarterly,  without  deduction  for  present 
or  future  taxes,  charges,  impositions  or  as- 
sessments in  such  manner  as  thereinbefore 
mentioned  and  appointed  for  the  payment 
of  the  said  annual  sum  or  yearly  rentcharge 
of  800/.  with  the  like  powers  of  distress 
and  entry. 

By  the  same  deed,  and  for  the  purpose 
of  better  securing  payment  of  the  two  rent- 
charges  of  800/.  and  700/.,  the  heredita- 
ments upon  which  the  same  were  charged 
were  limited  to  trustees  for  a  term  of  200 
years  upon  trust,  in  case  the  yearly  rent- 
charges  or  either  of  them  should  fall  into 
arrear,  out  of  the  rents  and  profits  of  the 
hereditaments  comprised  in  the  term  or  by 
demising  or  mortgaging  the  same  to  raise 
and  pay  the  rentcharges  and  all  arrears 
thereof,  and  all  costs,  damages  and  expenses 
which  G.  C.  Bankes  or  the  trustees  should 
sustain  by  reason  of  the  non-payment  thereof 
or  of  the  recovering  thereof,  or  otherwise 
relating  thereto. 

There  was  issue  of  the  marriage  between 
G.  Bankes  and  G.  C.  Bankes,  Edmund 
George  Bankes,  who  was  the  first  son,  and 
seven  other  children. 

Henry  Bankes  died,  in  December  1834, 
leaving  his  sons  W.  J.  Bankes  and  G. 
Bankes  and  his  daughter-in-law  Georgina 
C.  Bankes  him  surviving. 

W.  J.  Bankes  died,  in  April  1855,  with- 
out ever  having  been  married.  Upon  his 
death  G.  Bankes  became  tenant  for  life  in 
possession  of  the  hereditaments  comprised 
in  the  term  of  200  years,  with  remainder 
to  his  eldest  son  E.  G.  Bankes  in  taiL 

By  an  indenture,  dated  the  2nd  of  July 
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1855,  G.  Bankes  and  R  G.  Bankes  executed 
a  disentailing  deed,  and  re -settled  the 
estates. 

G.  Bankes  died  in  July  1856.  His 
•widow  G.  C.  Bankes  survived  him,  and 
became  entitled  to  the  jointure  rentcharges 
of  800/.  and  700/.  a  year. 

This  suit  was  instituted  on  the  15th  of 
January  1859,  by  John  Floyer  and  Henry 
Ker  Seymer,  for  the  management  of  the 
settled  estates,  and  they  now  presented  this 
petition,  asking  the  Court  to  determine  by 
whom  and  out  of  what  fiinds  the  property 
or  income  tax  and  the  succession  duty  were 
to  be  paid  in  respect  of  the  two  rentcharges 
of  800/.  and  700/. 

Georgina  C.  Bankes  insisted  that  the 
rentcharges  were  payable  to  her  without 
any  deduction  either  for  succession  duty 
or  property  or  income  tax,  and  that  under 
the  trusts  of  the  term  of  200  years  created 
by  the  indenture  of  the  7th  of  June  1822, 
a  sum  was  to  be  raised  in  each  year  of 
such  varjring  amount  as  after  payment 
thereout  of  the  instalment  or  instalments 
of  succession  duty  and  property  or  income 
tax  respectively  for  the  time  being  due  or 
payable  in  respect  of  the  yearly  rentcharges 
and  other  outgoings  and  expenses,  would 
leave  a  clear  surplus  of  1,500/.  in  each 
year  to  be  received  by  her. 

This  petition  was  not  served  upon  the 
trustees  of  the  term  for  200  years,  neither 
was  it  served  upon  the  Commissioners  for 
Inland  Revenue. 

The  Master  of  the  Rolls  said  the  case 
might  proceed  upon  the  question  of  income 
tax;  but  the  question  of  liability  to  suc- 
cession duty  could  not  be  argued  in  the 
absence  of  the  Commissioners. 

Mr.  Baggallay  and  Mr,  (7.  Hally  for 
the  petitioners. 

Mr.  Hobhouse  and  Mr.  Freeling,  for 
Mrs.  Bankes. — The  right  of  Mrs.  Bankes 
to  receive  the  rentcharges  arose  upon  a 
settlement  made  on  her  marriage.  They 
were  to  be  paid  out  of  the  rents  of  real 
estate,  free  from  all  deductions.  If  any 
direct  contract  had  been  made  for  payment 
of  the  income  or  property  tax,  it  would 
have  been  void  under  the  5  <k  6  Vict  c.  35. 
s.  103 ;  indirectly,  however,  the  object 
might  be  eflfected.     The  provision   made 


by  this  section  was  copied  from  the  ori- 
ginal Income  Tax  Act  The  purpose  of  its 
insertion  was  not  easily  divined.  One 
person,  however,  was  not  permitted  to 
contract  that  he  would  pay  the  income  tax 
of  another.  It  had  been  suggested,  that  it 
was  inserted  in  consequence  of  the  usury 
laws,  but  these  had  been  repealed,  li  there 
was  any  ostensible  public  policy  in  such 
a  restriction,  this  Court  would  carry  it  out 
This  case,  however,  arose  upon  a  fiscal 
act,  which  must  be  construed  strictly;  and 
no  interference  with  the  private  arrange- 
ments of  families  could  be  supported,  unless 
necessary  to  carry  out  a  particular  pubUc 
policy.  A  landlord  might  reserve  a  fluctuat* 
ing  rent,  subject  to  increase  or  diminution, 
according  as  the  property  tax,  or  any  other 
burden  that  might  be  placed  upon  his  hind, 
increased  or  diminished  Here  Uie  settlement 
gave  a  clear  sum  of  1,500/L  payable  out  of 
rents.  The  act  allowed  a  deduction  to  be 
made  from  the  rents,  fuid  by  the  deed 
the  rentcharge  was  to  be  paid  dear  of  all 
deductions.  The  tenant  for  life,  therefore, 
must  pay  the  income  tax,  and  hand  the  fall 
amount  of  the  rentcharge  to  the  jointress. 

Festing  v.  Taylor,  32  Law  J.  Rep.  (N.a) 
Q.B.  41,  reversing  31  Law  J.  B^ 
(N.8.)  Q.B.  36. 

Lord  Lovat  v.  the  Duchess  of  Leeds,  2 
Dr.  &  Sm.  62]  s.c.  31  Law  J.  Rep. 
(n.s.)  Chanc.  503. 

Colbron  v.  Travers,  31  Law  J.  Rep. 
(N.8.)  C.P.  257. 

Dames  v.  Fition,  2  Dm.  &  W.  225. 

Mr.  Selwyn  and  Mr.  Lovell,  for  the 
tenant  for  life  of  the  estate,  were  not  heard 

The  Masteb  of  the  Rolls  (April  18). 
— I  think  the  words  of  the  act  of  parliament 
and  the  decided  cases  all  concur  on  this 
subject  The  words  of  5  <b  6  Vict  c.  35. 
6. 1 03.  are  these — not  only  there  is  a  peremp- 
tory refusal  to  allow  any  deductions,  but  it 
states — "and  all  contracts,  covenants,  and 
agreements  made  or  entered  into,  or  to  be 
made  or  entered  into  for  the  payment  of 
any  interest,  rent,  or  other  annual  payment 
aforesaid,  in  full,  without  allowing  such 
deduction  as  aforesaid,  shall  be  utterly 
void."  There  is  in  the  contract  which  this 
lady  enters  into  for  her  jointure  an  express 
contract^  which  I  read  (and  it  is  impossible 
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that  it  can  be  put  more  &yoiirably  to  the 
jointress)  exactly  as  if  the  words  '*  income 
tax"  had  been  introduced  into  it — as  if 
the  words  had  been  "  in  case  any  income 
tax  shall  be  imposed,  the  jointress  shall 
not  be  liable  to  pay  it"  Then  the  act  of 
parliament  says — whether  reasonably  or 
not  is  not  for  me  to  inquire  into,  but  here 
is  an  act  which  binds  me,  and  which  is 
{^oin  and  unambiguous  in  its  terms — and 
it  says,  a  contract  made  for  the  payment  of 
such  income  tax  is  absolutely  void.  The 
words  are  distinct  and  plain.  It  is  obvious  I 
cannot  get  oyer  them  upon  a  sort  of  attempt 
at  some  species  of  technical  reasoning  on 
the  ground  of  there  being  a  trust  to  raise 
ike  total  amount.  The  trust  term  which  is 
created  is  created  only  for  this  purpose — as 
a  security  for  the  due  enforcement  of  the 
contract  entered  into  between  the  jointress 
and  her  husband  at  the  time  when  the  con- 
tract of  marriage  was  entered  into. 

All  I  find  in  the  cases  of  Festingy.  Taylor 
and  Lord  Lovat  v.  the  Duchess  of  Leeds^  is, 
that  where  the  case  is  not  one  of  contract, 
ihe  prohibition  does  not  apply,  and  the 
Court  holds  that  if  a  person  by  will  chooses 
by  way  of  bounty  to  say,  I  will  give  you 
something,  and  direct  another  person  to 
pay  the  income  tax  upon  it,  he  is  at 
liberty  to  do  so,  for  there  is  no  contract 
between  them.  If  it  is  a  matter  of  pure 
bounty,  if  one  person  chooses  to  give  an 
annuity  to  another  person,  he  may  give 
that  annuity  free  from  income  tax  if  he 
thinks  fit  But  as  a  matter  of  contract 
this  is  absolutely  void,  and  the  income  tax 
cannot  be  paid  by  reason  of  contract  by  any 
other  person  than  the  person  who  receives 
the  annuity.  The  cases  of  Colbron  v. 
Trovers  and  Davies  v.  FUton  make  this 
clearer ;  they  shew  that  a  contract  to 
pay  the  income  tax  is  absolutely  void. 
That  cannot  be  done;  but  this  may  be 
done.  You  may  say — ^if  the  income  tax  is 
put  cm,  you  sludl  pay  me  20/.  a  year  more, 
or  if  it  is  taken  off,  you  shall  pay  me  10/L 
a  year  less;  but  that  is  not  a  contract  that 
the  amount  of  the  rent  shall  be  either  aug- 
mented by  the  increase  of  the  tax  in  the  one 
case,  or  diminished  by  the  deduction  of  the 
tax  in  the  other.  In  the  case  of  Colbron 
v.  Trovers  there  was  an  agreement  to  pay 
10/L  a  year  more  in  case  the  income  tax 
was  taken  off;  and  in  the  case  of  Davies 


V.  FittoHy  it  was  suggested  by  the  Lord 
Chancellor  in  Ireland,  that  an  agreement  to 
pay  100/.  a  year  rent^  and,  in  consideration 
of  the  tithe-rentcharge,  5L  a  year  more, 
would  be  a  good  agreement.  But  in  cases 
like  these  the  only  reference  to  income  tax 
is  by  possible  anticipation  or  guess  of  what 
the  income  tax  may  be — it  is  not  a  contract 
for  an  increase  of  rent,  to  vary  from  year  to 
year  at  the  rate  of  Id,  in  the  pound,  or 
9d,  in  the  pound,  or  Is.  in  the  pound,  or 
Is.  2d.  in  the  pound,  and  then  to  be  re- 
duced, but  merely  a  bargain  that  in  the 
event  of  an  income  tax  being  put  on,  so 
much  a  year  more  shall  be  paid. 

I  am  clearly  of  opinion  this  is  a  contract, 
and  nothing  but  a  contract,  for  payment 
of  an  annufd  sum,  without  allowing  income 
tax,  and  that  the  trusts  are  merely  in  aid 
of  the  contract ;  and  I  am  of  opinion  that 
the  jointress  must,  therefore,  pay  the  in- 
come tax.  I  shall  give  the  infants  and  the 
trustees  their  costs  of  this  application,  and 
make  them  costs  in  the  cause;  but  I  shall 
not  give  the  jointress  her  costs. 

The  case  was  afterwards  argued  on  the 
claim  made  to  succession  duty. 

The  Solicitor  Oeneral  and  Mr.  Hanson^ 
for  the  Commissioners  of  Inland  Revenue. 
— It  has  abready  been  decided  that  the 
estate  of  George  Bankes  was  derived  from 
his  elder  brother  William  John  Bankes  as 
predecessor,  he  being  tenant  in  taiL  It  has 
further  been  decided,  that  when  estates  are 
created  under  a  power  for  the  benefit  of 
one  not  within  the  16  &  17  Vict.  c.  51. 
s.  10,  the  estate  of  the  appointee  is  to  be 
read  as  if  it  was  inserted  in  the  instrument 
creating  the  power.  There  was,  however, 
a  distinction  between  the  two  annuities : 
the  one  was  limited  to  Mrs.  Bankes  in 
the  event  of  her  surviving  her  husband; 
the  other  was  limited  to  her  in  like 
manner  upon  the  failure  of  other  limit- 
ations. This  might  give  rise  to  a  question 
of  a  divided  predecessor  as  to  one  annuity, 
or  a  part  might  arise  out  of  the  estate  of 
William  John  Bankes,  and  the  other,  or  a 
part,  might  arise  out  of  the  estate  of  George 
Bankes :  it  might  also  in  one  case  give  a 
duty  of  \l.  per  cent  and  3^  per  cent  on 
the  other.  The  material  question  was,  how- 
ever, whether  there  was  any  distinction 
by  reason  of  the  jointure  being  created 
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on  marriage  ?  The  act  made  no  distinction 
between  settlements  for  value  and  settle- 
ments not  for  value.  Section  17.  alone  ap- 
plied to  contracts  for  value,  and  it  only 
related  to  parties  in  the  position  of  debtor 
and  creditor,  which  was  not  the  case  here. 
The  appointment  of  the  7th  of  June  1822 
fell  within  the  words  and  the  spirit  of  sec- 
tion 2 ;  it  was  a  disposition  which  created 
a  succession.  It  certainly  was  neither  a 
bond  nor  a  contract  for  value  in  money  or 
money's  worth,  or  for  the  payment  of  money 
or  money's  wortL 

A  jointure  was  a  charge  upon  land :  it 
was  farther  secured  by  an  interest  in  land ; 
and  as  soon  as  it  was  payable  it  became  a 
succession :  it  could  not  be  dealt  with  in 
one  form  as  land,  and  in  another  as  money. 
It  was  veiy  clear  that  section  17.  had  no 
reference  to  a  settlement  of  real  estate  or 
to  a  succession  in  real  estate :  it  related  only 
to  payment  of  money  upon  a  bond  or  con- 
tract. The  present  case  arose  upon  one  of 
a  series  of  uses :  it  was  a  succession,  and 
liable  to  the  duty. — 

The  Attorney  General  v.  Floyer,  9  H.L. 

Cas.  477;  8.C.  31  Law  J.  Rep.  (n.s.) 

Exch.  404. 
Lord  Brayhrooke  v.  the  Attorney  Gene- 
ral, 9H.L.  Cas.  150;  s.c  31  Law  J. 

Rep.  (n.s.)  ExcL  177. 
The  Attorney  General  v.   Telverton^  7 

Hurl.  &  N.  306 ;  s.  c.  30  Law  J.  Rep. 

(n.s.)  ExcL  333. 
Re  Jenkinsony  24:  Beav.  64;   s.  c.  26 

Law  J.  Rep.  (n.s.)  Chanc.  241. 
In  re  Ramsay y   30  Beav.  75;  s.  c.  30 

Law  J.  Rep.  (n.s.)  Chanc.  849. 
Pickard  v.    the  Attorney   General,    6 

Mee.  k  W.  348;  s.  c.  9  Law  J.  Rep. 

(N.a)  Exch.  329;  3  Mee.  AW.  552; 

7  Law  J.  Rep.  (n.s.)  Exch.  188. 
Lord  Henniker  v.  t^  Attorney  General^ 

8  Exch.  Rep.  257 ;  s.  c.  22  Law  J.  Rep. 
(n.s.)  Exch.  41 ;  7  Exch,  Rep.  331 ; 

21  Law  J.  Rep.  (n.s.)  Exch.  293. 
Sweeting  v.  Sweeting,  1  Drew.  331 ;  s.  c 

22  Law  J.  Rep.  (n.s.)  Chanc.  441. 
Mr,  Hobhouse  and  Mr,  Freeling. — This 

jointure  was  contracted  for  upon  marriage  : 
it  was  a  purchase  for  value  within  the 
meaning  of  section  17.  It  was  no  bounty 
arising  upon  a  devolution  of  law.  This  was 
an  exception  to  the  cases  enumerated  in 
section  7;  and  it  was  not  within  section  10, 


which  fixed  the  scale  for  raising  the  duties 
upon  the  principle  of  ''the  nearer  therelaticm- 
ship  the  lower  the  duty."  This  could  never 
apply  to  contracts  for  value :  if  no  benefit 
or  bounty  was  taken,  no  duty  could  arise. 
The  act  never  contemplated  a  predecessor 
in  any  case  of  contract;  if  it  did,  the  pur- 
chaser must  be  predecessor,  but  he  was  not 
liable  to  any  duty.  Marriage  alone,  and 
h  fortiori  marriage  with  a  release  of  dower, 
had  always  been  a  valuable  consideration. 
In  a  contract  it  would  support  a  covenant 
to  pay  or  a  bond  to  secure.  Before  any 
rate  of  duty  could  be  fixed,  it  was  necessary 
to  find  the  predecessor;  the  person  taking 
the  bounty  was  immaterial.  In  The  Attorney 
GenercU  v.  Floyer  there  was  clearly  a  suc- 
cession, and  the  only  question  was  as  to 
the  rate  of  duty.  In  the  present  case, 
however,  there  was  neither  a  succession 
nor  a  party  to  tax.  No  ambiguity  in  a 
fiscal  act  could  be  pressed  against  a  subject; 
it  was  passed  in  derogation  of  his  general 
right;  it  was  an  interference  with  his  pro- 
perty, and  he  was  entitled  not  only  to  the 
benefit  of  every  doubt,  but  also  to  the 
benefit  of  having  the  words  of  the  act  con- 
strued most  strictly  against  the  Crown. — 
The  Attorney  General  v.  Bakery  4  Hurl 

&  N.  19. 
Lord  Saltoun  v.  the  Lord  AdvocaUy  3 

Macq.  Scotch  App.  Cas.  659. 
OldfieldY,  Preston,  31  Law  J.  Rep.  (N.s.) 

Chanc.  256. 

Mr.  Selwyn  and  Mr.  Lovell,  for  the  tenant 
for  life. — ^Thecontract  madefor  Mrs.  Bankes 
was  an  immediate  purchase  of  a  deferred 
annuity.  The  consideration  was  good :  had 
it  been  secured  by  a  bond  or  covenant,  no 
pretence  could  have  been  raised  to  a  claim 
for  duty,  and  none  could  be  raised  because 
it  was  secured  on  real  estate.  Section  17. 
applied  equally  to  the  case  of  security  on 
real  estate  as  to  that  of  a  covenant  or  bond. 
The  cases  on  legacies  could  have  no  appli- 
cation to  the  present :  they  were  voluntary 
gifts,  and  were  so  considered. 

Mr.  Baggallay  and  Mr.  C.  Holly  for  the 
trustees. 

The  Solicitor  Gener(Uy  in  reply. 

The  Mastbe  of  the  Rolls  (May  23). — 
The  question  in  this  case,  which  arises  upon 
the  construction  of  the  Succession  Duty  Act, 
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and  relates  to  the  jointure  payable  to  Mra. 
Bankes,  is,  whether  succession  duty  is  or 
is  not  payable  on  that  jointure ) 

The  question,  in  my  opinion,  is  solely 
this:  whether  the  17th  section  implies. 
The  17th  section  is  in  these  words :  "No 
policy  of  insurance  on  the  life  of  any  per- 
son shall  create  the  relation  of  predecessor 
and  successor  between  the  insurers  and  the 
assured,  or  between  the  insurers  and  any 
assignee  of  the  assured ;  and  no  bond  or 
contract  made  by  any  person  bond  fide 
for  valuable  consideration  in  money  or 
money's  worth,  for  the  payment  of  money 
or  monesr's  worth  after  the  death  of  any 
other  person,  shall  create  the  relation  of 
predecessor  and  successor  between  the  per- 
son making  such  bond  or  contract  and  the 
person  to  or  with  whom  the  same  shall  be 
made;  but  any  disposition  or  devolution 
of  the  monies  payable  under  such  policy, 
bond  or  contract,  if  otherwise  such  as  in 
itself  to  create  a  succession  within  the 
provisions  of  this  act,  shall  be  deemed  to 
confer  a  succession.''  The  general  effect 
of  this  clause  is,  that  no  contract  for  value 
for  payment  of  money  after  the  death  of 
any  other  person  shall  create  the  relation 
of  predecessor  and  successor.  In  the  first 
place,  it  is  dear  here  that  this  is  a  contract 
for  value,  by  which  two  annuities  are  pay- 
able to  Mrs.  Bankes  in  the  event  of  her 
surviving  her  husband  and  her  father-in- 
law  and  her  brother-in-law.  Primd  facte 
this  would  appear  to  come  within  the 
clause.  This  is  not  an  annuity  created  and 
existing  prior  to  the  death  of  the  lady's 
husband.  It  is  an  annuity,  or  rather  two 
annuities,  which  spring  into  existence  im- 
mediately on  his  decease,  charged  on  the 
£unily  property  by  virtue  of  a  contract  for 
value  entered  into  by  her  on  her  marriage. 
I  think  it  is  impossible  to  say  that  it  does 
not  come  within  the  strict  words  of  this 
dause.  But  if  it  does  so,  still  it  is  argued 
that  it  does  not  fall  within  the  general 
scope  and  object  of  the  dause,  to  be 
gathered  from  the  whole  of  the  statute; 
and  reliance  is  placed  on  the  words,  "valu- 
able consideration  in  money  or  money's 
worth."  Against  this  it  is  justly  aigued 
that,  being  a  statute  which  imposes  a  bur- 
then on  tibe  subject,  it  must  be  construed 
liberally  towards  the  subject,  and  strictly 


towards  the  Crown,  as  is  hud  down  in  a 
series  of  cases,  of  which  it  is  only  necessary 
to  refer  to  the  following :  Williams  v,  Sangar 
(1),  Denn  d.  Manifold -v.  Diamond  (2),  and 
Brandling  v.  Barringtcn  (3).  It  is  argued, 
for  the  Crown,  that  this  is  not  the  spedes 
of  contract  contem^^ted  by  the  statute; 
for  that,  under  this  contract,  no  "money 
or  money's  worth "  was  paid,  nor  was  any 
person  liable  to  pay  any  money.  But,  in 
my  opinion,  this  nuUtes  no  difference.  The 
contract  would  not  have  been  more  com- 
pletdy  a  contract  for  value  if  the  fctther  of 
this  lady,  or  if  the  lady  herself,  had  paid 
10,000/.  expressly  in  consideration  of  her 
having  an  annuity  of  1,500/.  a  year  on 
the  death  of  her  husband.  Suppose,  in 
order  to  test  the  prindple,  no  marriage  at 
all  had  been  contemplated,  but  that  the 
lady  had  paid  10,000/.  to  Henry  Bankes 
and  his  two  sons,  in  consideration  of 
having  an  annuity  of  1,500/.  per  annum 
settled  on  her  for  her  life  after  the  death 
of  the  survivor  of  these  three  persons, 
could  it  have  been  ai^ed  for  a  moment 
that  this  17th  section  did  not  apply,  and 
that  it  was  not  intended  to  meet  such  a 
case?  I  am  of  opinion  that  such  a  conten- 
tion would  have  been  impossible.  Proceed, 
then,  one  step  further,  and  suppose  that  in 
addition  to  the  10,000/.  paid  by  the  lady, 
the  consideration  of  the  marriage  is  super- 
added, could  that  additional  viduable  con- 
sideration affect  the  construction  of  the  act 
or  defeat  the  application  of  this  section?  It 
is  obvious  that  it  could  have  no  such  effect 
Proceed  further  to  the  third  and  last  step, 
and  suppose  that  marriage  alone  and  not 
money,  is  the  sole  consideration  for  the 
purchase  of  this  annuity,  could  it  be  gravely 
argued  that  this  statute  intended  (for  the 
purpose  of  levying  succession  duty)  to 
create  so  fundamental  a  change  in  the  law 
of  this  country  as  to  enact  that  marriage  in 
some  cases,  at  least  in  this,  is  a  less  valu- 
able consideration  than  money,  or  that 
money  must  be  superadded  in  order  to  give 
it  its  full  force?  And  what  is  more,  that 
the  legislature  intended  to  do  this,  not  by 

(1)  10  East,  60. 

<2)  4B.&C.248;i.o.8LftwJ.Bep.  K.B.211; 
6  Dowl.  k  Ry.  112. 
(8)  6  B.  &  C.  467;  i.  o.  5  Law  J.  Rep.  K.B.  181. 
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express  words,  but  simply  by  inference  to 
be  founded  on  the  strict  interpretation  of 
the  words  "money  or  money's  worth",?  It 
is  impossible  to  foresee  the  extent  of  the 
evib  that  would  flow  from  such  a  construc- 
tion, that  "  money  and  money's  worth"  is 
not  to  include  the  consideration  of  mar- 
riage, contrary  to  all  principle,  and  contrary 
to  every  previous  decision  both  at  law  and 
in  equity;  and  this  on  a  statute  where  the 
words  "money  and  money's  worth"  are  to 
be  construed  most  liberally  for  the  subject 
But  the  argument  in  this  case  goes  much 
further;  for  her  dower,  freebench  and 
thirds  are  relinquished  by  the  lady  as  an 
additional  consideration.  Surely,  no  one 
can  argue  that  dower,  freebench  and  a 
widow's  right  to  one-third  of  the  personal 
estate  of  her  husband  on  intestacy  are  mat- 
ters not  worth  money. 

Many  cases  were  cited,  but  none  of  them 
have  a  very  material  bearing  on  this  subject. 
As  far  as  they  go  they  seem  indirectly  to 
oppose  the  contention  on  the  part  of  the 
Crown;  but,  in  truth,  as  far  as  I  have  been 
able  to  judge,  this  case  is  untouched  by  the 
decision  of  any  reported  case.  Whether 
that  arises  from  the  circumstance  that  the 
point  has  not  been  contested  before,  I  am 
unable  to  say;  but  I  must  on  the  present 
state  of  facts  express  my  unqualified  opin- 
ion that  the  words  of  the  clause  itself 
exactly  cover  this  case,  and  that  I  observe 
nothing  in  the  rest  of  the  statute  to  preju- 
dice or  affect  that  construction.  And,  even 
if  I  did,  I  should  rather  abide  by  the  obser- 
vations of  Lord  Tenterden  in  The  King  v. 
ike  Inhabitants  of  Barham  (4),  who  ob- 
serves, "  Our  decision  may  perhaps  in  this 
particular  case  operate  to  defeat  the  object 
of  the  statute;  but  it  is  better  to  abide  by 
this  consequence  than  to  put  upon  it  a 
construction  not  warranted  by  the  words 
of  the  act  in  order  to  give  effect  to  what 
we  may  suppose  to  have  been  the  intention 
of  the  legislature."  I  repeat,  however,  that 
I  see  nothing  in  this  act  to  require  the 
application  of  the  principle  so  l^d  down 
by  Lord  Tenterden.  My  opinion  is,  that 
no  succession  duty  is  payable  to  the  Crown 
under  the  statute  of  the  1 6  <&  17  Vict.  c.  61, 
in  respect  of  these  two  annuity  charges, 

(4)  8  B.  &  C.  99;  t.c  6  Law  J.  Bep*  M.C.  78. 


amounting  together  to  1,5002.  As  I  have 
decided  this  case  solely  on  the  effect  of  the 
17th  section,  I  have  thought  it  unneceasaiy 
to  express  any  opinion  on  the  construction 
of  the  other  clauses  on  which  much  argu- 
ment was  addressed  to  me.  It  is  sufficient 
for  me  to  express  my  opinion  that  the  17  th 
section  applies  in  express  terms,  and  that 
this  appears  to  be  confirmed  by  the  general 
scope  and  spirit  of  the  act. 

Generally,  costs  are  not  given  against 
the  Crown,  and  I  am  not  disposed  to  do  so 
in  this  case.  The  costs  of  all  parties,  except 
those  of  the  Commissioners  of  Inland  Reve- 
nue, must  be  paid  out  of  the  estate. 


Stuart.V.C.  1 

May  28.      }      »i^«Y  r.  abams. 

Practice — Injunctum^  Ex  parte — Office- 
copy  Affidavits. 

InjufuAion  obtained  ex  parte  dissolved^ 
with  costs,  it  appearing  that  when  the  order 
for  it  was  made  the  office-copy  of  the  affida- 
vits in  support  of  it  had  not  been  delivered 
out  of  the  office  of  the  clerk  of  records  and 
writs. 

Mr  Malins  moved  to  dissolve  an  injunc- 
tion which  had  been  obtained,  ex  parte,  on 
the  8th  of  May  1 863,  upon  the  ground  that 
when  the  order  for  the  injunction  was  made 
the  office-copy  of  the  affidavit  in  support  of 
it  had  not  been  delivered  out  of  the  office 
of  the  clerk  of  records  and  writs.  He  re- 
ferred to— 

Jackson  v.  Cassidy,  10  Sim.  326 ;  a  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  356. 
The  Attorney  General  v.  Lewis,  8  Bear. 
179. 
Mr,   Bacon  and  Mr,  Hardy,  for   tiie 
plaintiffs. 

Stuart,  Y.C.  said  that  the  authorities 
referred  to  were  conclusive  upon  the  point, 
and  made  an  order  dissolving  the  injunc- 
tion, with  costs. 
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[IK  THE  HOUSE  OF  LOBDa] 
1863.  f  CROBSLET  AKD  0THBB8  V. 

March  6,  13.  (  dixok. 

Patent — lAcence  to  Use — Estoppel. 

The  licenaee  under  a  patentee  is  estopped 
from  (Usputing  the  validity  of  the  patent 
during  the  continuance  of  the  licence. 

The  appellants  were  the  owners  of  patents 
for  the  vumvfaetwre  of  carpets.  The  respon- 
dent appUedfor  a  licence  to  use  the  patents^ 
and  it  was  agreed  that  certain  tnachineSy 
embodying  the  inventions  of  the  appellants^ 
^ould  be  prepared  under  their  superin- 
tendence^  the  respondent  paying  for  the  mor 
ehineSy  and  also  paying  certain  agreed  royal" 
ties  upon  the  carpets  manufactured  thereunth. 
This  agreewtent  was  acted  upon,  and  whilst 
being  acted  upon  the  respondent  obtained^ 
from  a  different  quarter y  other  machines^ 
which  also  embodied  the  appellants*  inven- 
tionSy  and  used  these  machines  (u  well  as 
those  supplied  by  the  appellants.  The  appel- 
lants filed  a  bill  in  Chancery  for  an  account 
of  royalties  in  respect  of  the  user  of  both  sets 
of  machines^  whereupon  the  respondent^  by 
way  of  defence  to  the  appellants^  claims  in 
respect  of  the  machines  not  obtained  from 
them^  disputed  the  validity  of  the  appellants* 
patents: — Held,  that  the  agreement  consti- 
tuted the  respondent  a  licensee  of  the  appel- 
larUSy  and  that,  so  long  as  he  thought  fit  to 
claim  the  benefit  of  the  agreement  in  respect 
of  the  machines  supplied  by  the  appellants^ 
he  w(u  estopped  from  denying  the  validity 
of  the  patentSy  and  must  pay  royalties  in 
respect  of  the  user  of  both  sets  of  machines. 

Held,  cUsOf  that  no  term  being  stipulated 
for  the  continuance  of  the  agreement,  the 
respondent  might,  if  he  chose,  decline  to  pay 
royalties  thereunder  altogether,  leaving  the 
appellants  to  their  remedy  for  infringement 
in  respect  of  the  use  of  any  of  the  machines, 

Hiia  was  an  appeal  from  an  order  of  the 
Lords  Justices  of  appeal  of  the  Court  of 
Chancery. 

The  appellants  were  carpet-manufacturers 
at  Halifax,  carrying  on  business  there  under 
the  style  of  "  John  Crossley  h  Sons,"  and 
the  respondent  was  a  carpet-manufacturer 
at  Kidderminster,  and  from  the  year  1852 
to  the  24th  of  June  1859  was  in  partner- 
ship with  a  Mr.  James  Shoolbred,  with 
whom  he  carried  on  business  under  the 
New  Sskiss,  82.— Chano. 


style  of  "Heniy  Jecks  Dixon  &  Co."  The 
appellants  had,  for  the  purposes  of  their 
btisiness,  become  the  owners  of  letters 
patent  for  inventions  applicable  to  the 
manufacture  of  carpets,  and  it  was  their 
custom  to  grant  licences  for  the  use  of  their 
inventions  to  other  manufSacturers  in  con- 
sideration of  the  payment  of  a  royalty  upon 
the  fabrics  made  under  such  licences,  and 
they  had  generally  supplied  to  their  licensees 
looms  embodying  their  latest  inventions, 
and  the  various  apparatus  used  therewith, 
as  their  licensees  required.  The  appellants 
did  not  manufacture  such  looms  themselves, 
but  they  employed  certain  firms  of  ma- 
chinists  at  Halifuc  to  make  the  looms 
required  by  their  licensees,  which  the  appel- 
lants supplied  to  the  latter  at  cost  price, 
not  loolang  for  profit  upon  the  looms,  but 
from  the  royalties  payable  under  their 
licences. 

About  the  month  of  March  1852,  the 
respondent's  then  firm  applied  to  the  appel* 
lants  for  the  terms  of  a  licence  to  use  their 
patent  inventions  for  making  carpets,  and 
various  communications  took  pbice  between 
the  appellants  and  the  respondent  upon 
the  subject  of  such  proposed  licence,  and 
it  was  ultimately  verbally  agreed,  that  the 
appellants  should  supply  the  respondents 
firm  with  such  looms  as  they  should  from 
time  to  time  require  from  the  appellants  for 
the  purpose  of  manufacturing  Brussels  and 
velvet  pile  carpets;  the  respondent  repaying 
to  the  appellants  the  price  of  such  looms. 
It  was  also  agreed  that  upon  the  pur- 
chase of  the  looms  the  respondent's  firm 
should  pay  to  the  appellants  royalties  upon 
the  carpets  manufactured  by  the  aid  of  such 
looms,  and  should  render  quarterly  accounts 
to  the  appellants  of  the  gcKKLs  manufactured 
by  means  of  the  same  looms. 

In  pursuance  of  the  said  agreement,  the 
appellants  at  various  times  in  the  years 
1854,  1855, 1857  and  1858,  supplied  the  re- 
spondent and  his  partner  with  looms  for  the 
manufacture  of  carpets,  and  they  paid  to 
the  appellants  the  prices  of  the  looms  and 
the  apparatus  supplied  therewith,  and  after 
the  dissolution  of  his  partnership,  which 
happened  in  1859,  the  respondent  used, 
and  up  to  the  time  of  tiie  filing  of  the 
appellants'  bill  in  1860,  was  stul  using 
forty-one  of  such  looms,  and  paying  royalties 
thereon. 
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In  the  year  1854,  oertam  engineers  and 
machinists  at  Manchester,  carrying  on  busi- 
ness under  the  name  of  "  Sharp,  Stewart  <fe 
Co.,"  who  manu&cture  looms  for  the  weav- 
ing of  carpets  and  other  pile  fabrics,  sent  to 
the  respondent's  firm  a  letter,  in  which  they 
stated  that  they  purposed  at  once  construct- 
ing a  loom  winch  should  produce  both 
quality  and  quantity  equal  to  those  then  used, 
with  ^e  latest  improvements,  and  that  they 
would  guarantee  the  users  of  it  against 
the  cost  of  any  action  for  infringement  of 
any  other  patent;  and  that  it  waa  their 
intention  to  offer  this  loom  to  carpet-manu- 
facturers on  advantageous  terms.  This 
letter  was  communicated  by  the  respon- 
dent's firm  to  the  appellants,  who  wrote  in 
reply  that  it  was  quite  out  of  the  question 
Messrs.  Sharp  <fe  Co.  being  able  to  work 
the  loom  witiiout  infringing  their  patents, 
and  that  any  one  putting  it  into  operation 
would  not  only  be  liable  for  royidty,  but 
profits  too. 

Some  further  communications  took  place 
between  the  respondent's  firm  and  the  ap- 
pellants upon  the  subject  of  the  said  Messrs. 
Sharp  &  Co.'s  looms,  the  appellants  repeat- 
ing that  the  loom  manu&ctured  by  Messrs. 
Sharp  &  Co.  was  a  direct  infringement  on 
their  patents.  The  respondent's  firm,  not- 
withstanding, between  January  1856  and 
December  1859,  purchased  from  Messrs. 
Sharp  &  Co.  eighteen  of  their  looms  and 
used  the  same. 

In  1859,  the  said  J.  Shoolbred  retired 
from  the  respondent's  firm,  and  the  respon- 
dent afterwadrds  carried  on,  and  at  the  time 
of  filing  the  i^pellants'  bill  was  carrying 
on  the  said  business,  and  had  manufactured 
and  was  then  manufacturing  carpets,  by 
means  both  of  the  looms  supplied  by  the 
appellants  and  of  the  looms  purchased  of 
Messrs.  Sharp  &  Co. 

The  respondent's  firm  for  a  time  included 
in  the  return  made  to  the  appellants  of  car- 
pets manufactured  by  means  of  the  appel- 
lants' inventions,  &e  carpets  manufiio- 
tured  by  means  of  the  looms  purchased  of 
Messrs.  Sharp  A  Co.,  without  making  any 
distinction  between  the  carpets  manu£EM>- 
tared  by  the  looms  supplied  by  the  appellants 
and  by  the  looms  supplied  by  Messrs. 
Sharp  &  Co. ;  but  having  ceased  to  make 
any  retans  of  carpets  mftde  with  the  looms 
siqyplied  by  Messrs.  Sharp  ds  Co.,  the  appel- 


hmts,  on  the  2Srd  of  August  1860,  filed 
their  bill  (whidi  was  afterwards  amended), 
againstthe  respondent,  prayinga  declaration 
that  the  looms  purchased  of  Messrs.  Sharp 
&  Co.,  and  used  by  the  respondent,  were 
constructed  according  to  or  upon  the  pnn- 
dple  of  the  appellants'  patent  inventions, 
or  some  or  one  of  them,  and  that  the  respon- 
dent was  bound^to  account  for  and  to  pay 
royalties  to  the  appellants  in  respect  of  aQ 
frkbiics  manufru^tnred  by  means  thereof  by 
his  said  late  firm  or  himself  according  to 
the  terms  of  the  licence  granted  to  the 
respondent's  late  firm,  and  for  an  account 
of  ^  carpets  and  other  fabrics  manufiu^tured 
by  the  respondent's  late  firm,  or  the  respon- 
dent, by  means  of  such  looms  and  of  the 
royalties  payable  in  respect  thereof;  <Mr,  if 
the  Court  should  be  dT  opinion  that  the 
licence  granted  by  the  appdlants  and  acted 
upon  by  the  respondent's  late  firm,  and  by 
the  respondent,  did  not  extend  to  the  looms 
purchased  of  the  said  Messrs.  Sharp  A  Ca, 
that  the  respondent  might  be  restrained  by 
ii^unction  from  manufacturing  any  faknics 
tiie  subject  of  the  appellants'  said  letters  pa- 
tent, or  any  or  either  of  them,  by  means  of 
the  looms,  and  from  infringing  the  i4>pel- 
lants'  patents,  or  any  or  either  of  them,  by 
means  of  the  said  looms  or  otherwise;  and 
for  an  account  and  payment  of  the  profits 
made  by  the  respondent's  late  firm  and  the 
respondent  in  respect  of  fabrics  manofac- 
turod  in  infringement  of  the  appdlants'  let- 
ters patent,  and  for  general  relief 

The  respondent,  by  his  answer,  denied 
that  the  agreement  as  to  the  use  of  the 
i^pellants' looms,  ccmstituted  him  alicensee, 
and  alleged  that  no  licence  had  been  granted, 
or  agreed  to  be  granted;  and  he  submitted 
whether  the  appellants'  letters  patent  were 
valid,  and  demed  that  he  had  done  or  agreed 
to  do  any  act  whereby  he  was  estopped 
from  questioning  the  validity  of  the  appel- 
lants'patents.  He  also  alleged  that  the  looms 
purchased  of  Messrs.  Sluup  k  Ca  did  not 
infringe  the  appellants'  alleged  invmtiona. 
He  frirther  submitted,  that  the  agreement 
under  which  he  purchased  and  made  uao 
of  the  looms  supplied  by  the  appellants, 
extended  to  all  carpets  manufa^ired  b^ 
means  of  looms  which  embodied  their  inven- 
tions so  fur  as  the  appdlants  were  entitled 
to  the  exclusive  use  or  api^cation  of  sodi 
inventions,  and  whether  such  looms  were 
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ooDstrneted  by  the  appellants  or  any  other 
person ;  and  that  no  sum  was  due  to  the 
i^pellants  for  royalties  in  respect  of  cai|[>etB 
mannfactored  by  means  of  the  looms  of 
Messrs.  Sharp  &  Co.,  ei^er  on  ^e  footing 
of  the  agreement,  or  for  profits  in  respect 
of  such  carpets. 

By  the  decree  of  Vice  Chancellor  Wood, 
dated  on  the  ISth  of  November  1861,  it 
was  dedazed  that  the  respondent  and  his 
late  partner,  anil  the  respondent  since  Uie 
termination  of  the  partnership,  became 
accountable  to  the  appellants  for  Uie  several 
royalties  agreed  to  be  paid  to  them  as  being  « 
royalties  due  in  respect  of  the  user  of  the 
several  inventions  secured,  or  purporting  to 
be  secured,  by  letters  patent,  to  which  the 
appellants  wwe  entitled,  and  which  were 
employed  in-the  construction  of  the  several 
machines  supplied  by  ihe  appellants  to  the 
respond^it  and  his  late  partner;  and  that 
the  respondent  and  his  Ute  partner  were 
not  entitled,  and  that  the  respondent  was 
not  entitled,  to  use  any  machine  in  the  con- 
struction of  which  the  same  inventions,  or 
any  of  them,  or  any  inventions  only  colour- 
ably  differing  therefrom,  should  have  been 
employed,  without  paying  the  same  royalty 
as  if  the  caipets  or  fieilmcs  manu&ctured 
by  such  user  had  been  manufactured  by  a 
machine  supplied  by  the  i^pellants,  and 
inquiries  were  directed  as  to— first,  which 
of  the  inventions  secured  or  purporting  to 
be  seeored  by  the  several  letters  patent 
to  which  the  appellants  were  entitled,  were 
employed  in  the  construction  of  the  several 
machines  supi^ed  by  the  appeDants  to  the 
respondent  and  his  late  partner;  secondly, 
whether  any,  and  which  of  such  last-men- 
tioned inventions,  or  any  inventions  only 
oolounibly  differing  Uierefrom,  had  been 
used  in  any  and  what  other  machines  used 
by  the  respond^it  and  his  late  partner,  or 
l^  the  respondent  himself  in  the  manufiio- 
turing  of  any  and  what  quantity  of  carpets 
or  oth^  fiibrics  in  respect  of  which  royalty 
would  be  payable  if  the  same  had  been 
manufactured  by  the  machines  supplied  by 
the  appellants;  and,  thirdly,  an  account 
was  directed  on  the  footing  of  the  above 
declamtions  of  all  monies  due  to  the  appel- 
lants in  respect  of  royalties  for  carpets  or 
other  &bric8  produced  by  the  respondent 
and  his  Ute  partner,  or  either  of  them. 
The  reepondent  appealed  from  this  order, 


and  the  Lords  Justices,  by  tiieir  order  dated 
the  22nd  of  February  1862,  directed  that 
the  appeal  should  stand  over,  with  liberty 
for  the  i^pellants,  within  two  months  from 
ihe  date  of  the  said  order,  to  bring  such 
action  or  actions  at  Uw  as  Uiey  should  be 
advised. 

From  this  ord^  of  the  Lords  Justices 
ihe  present  i^peal  was  brought 

£&r  Hugh  (Jomim  and  Jlfr.  OraeJauUli  for 
the  appellants,  contended  that  it  was  within 
ihe  jurisdiction  of  a  Court  of  equity  to 
decide  the  question  whether  the  respondent 
was  or  was  not  a  licensee  of  the  appellants, 
and  that  the  decision  of  the  Lords  Justices 
was  wrong.  That  the  evidence  was  con- 
clusive that  the  appellants  had  granted  and 
ihe  respondent  accepted  a  licence  to  use 
the  inventions,  ihe  subject  of  the  appellants 
patents ;  and  that  such  licence  was  not  deter- 
mined. That  the  looms  purchased  of  Messrs. 
Sharp  ic  Co.  were  infringements  of  the 
appdUants'  patents.  And  that  if  any  action 
was  proper  to  be  brought  by  the  appellants, 
it  ought  to  have  been  limited  to  the  trial  of 
ihe  &ct  of  the  identity  of  the  looms  sup- 
plied by  Mesors.  Sharp  &  Co.  with  those 
supplied  by  the  appellants.  They  further 
submitted  that  the  respondent,  being  a 
licensee  of  the  appellants,  was  estopped 
fr^mi  questioning  Uie  validity  of  Uieir  letters 
patent 

HoUy.  Oonder,  2Com.  B.  Rep.  N.S  22; 

a  c.  26  Law  J.  Rep.  (n.s.)  C.P.  138. 

Taylor  v.  Hare^  1  Boa  <fc  P.  N.R.  260. 

Lawea  v.  Purser,  6  K  <fe  B.  930 ;  s.  a 

26  Law  J.  Rep.  (n.s.)  Q.B.  25. 
NotoH  V.  Brooh,  7  Hurl  <fe  N.  499. 
Bmman  v.  Taylor,  2  Ad.  d^  K  278; 
a  c  4  Nev.  &  M.  264;  4  Law  J. 
Rep.  (N.a)  K.B.  58. 

Mr.  EoU  and  Mr.  W.  R  Fither,  for  the 
respondent,  contended  that  he  was  not  a 
licensee  from  the  appellants  ;  that  the 
agreement  was  simply  to  pay  for  certain 
looms  and  the  goods  manufiustnred  by  them. 
That  the  respondent  was  not  estopped 
from  denying  the  validity  of  the  appellants' 
patenta  That  the  looms  purchased  from 
Messra  Sharp  ii  Co.  were  not  infringements 
of  the  appellants'  patents;  and  that  the 
order  of  the  Lords  Justices  was  right  They 
referred  to 

Carpenter  v.  Buller,  8  Mee.  k  W.  209; 
a  c  10  Law  J.  Rep.  (n.s.)  Exch.  393. 
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The  appellants  were  not  called  on  for 
a  reply. 

The  LoBD  Chakcbllob. — My  Lords,  the 
case  presented  to  your  Lordships  by  the 
present  appeal  is  one  upon  which  I  think 
you  will  agree  with  me  that  no  reasonable 
doubt  can  be  entertained.   The  appellants 
are  the  owners  of  divers  patents  granted  for 
improvements  in  the  manuflEusture  of  carpets. 
The  respondent  is  a  carpet-manufEtcturer 
at  Kidderminster.    In  the  year  1854  the 
respondent  applied  to  the  appellants  for  the 
grant  of  a  licence  to  use  tiieir  inventions. 
It  was  ultimately  agreed  verbally  that  cer- 
tain machines  should  be  prepared  and  made 
imder  the  superintendence  of  the  appel- 
lants, embodying  their  inventions,  and  for 
which  the   respondent    should   pay,   and 
accordingly  forty-two  machines  were  manu- 
fEUitured  under  the  superintendence  of  the 
appellants  for  the  use  of  the  re^[>ondent 
llie  respondent  paid  for  those  machines, 
and  he  also  agreed  to  pay,  and  has  paid, 
and  is  now  paying  royalties  for  the  use  of 
the  inventions  embodied  in  those  machines. 
It  is  very  material  to  observe  that  the 
respondent  bought  the  machines  altogether. 
It  is  not  a  case,  therefore,  in  which  the 
appellants,  being  the  owners  of  machines, 
lured  them  out  to  the  respondent,  but  it  is 
a  case  in  which  the  respondent  according 
to  the  agreement  began  the  transaction  in 
question  by  purchasing  and  paying  for  the 
machines  that  were  prepared  for  him  under 
the  superintendence  of  the  appellants.   It 
consequently   follows    that    the    royalties 
which  have  been  regularly  paid  eo  nomine 
by  the  respondent  must  of  necessity  have 
been  paid  by  the  one  party  and  received  by 
the  odier  in  respect  of  the  right  to  use  the 
patent  inventions  that  were  embodied  in 
the  machines  so  supplied.   That  agreement 
subsists  at  the  present  moment,  and  the 
respondent  is  using  the  machines  which  he 
so  bought  and  is  recogniang  his  relation  as 
licensee  of  the  appdilants  by  paying  the 
appellants  the  royalty,  a  payment  that  can 
be  attributed  to  nothing  but  to  the  patent 
rights  in  respect  of  which  these  maichin^ 
have  been  constructed. 

Now,  the  first  contentiop  on  the  part  of 
the  respondent  is  this,  that  notwithstanding 
that  relation  continues,  he  is  at  liberty  to 
deny  the  title  of  the  appellants  to  the 


-ownership  of  the  inventions  for  the  use  of 
which  he  is  thus  paying  a  royalty.  We  aie 
all  yery  well  aware  thai  that  ib  a  proposi- 
tion inconsistent  with  the  law,  as  it  would 
be  equally  inconsistent  with  the  ordinuy 
reason  and  good  sense  of  mankind.  But 
then,  it  appears  that  the  respondent,  being 
at  liberty  in  point  of  fiict  under  the  agree- 
ment to  have  made  for  him   as  many 
machine  as  he  pleased  in  conformity  witk 
the  i^pellants'  patents  so  long  as  he  paid 
to  the  appellants  a  royalty  for  their  use^ 
has  obtained  from  a  different  quarter  other 
machines  which  are  apparently,  accordiiig 
to  the  evidence,  identical  in  oonstnictioB 
and  principle  with  the  machines  siq^ed 
to  him  by  the  appellants.   And  in  respect 
of  the  user  of  these  latter  machines,  it  is 
contended  on  the  part  of  the  raqpcmdent 
that  he  is  at  liberty  to  affirm  that  those 
machines  are  no  invasion  of  the  appdlant^ 
patent :  First,  because  he  denies  the  vali- 
dity of  the  patent :  and  secondly,  becauae 
he  affirms  that  the  machines  are  different 
in  construction  and  principle  from  the  mar 
chines  so  made  and  supplied  to  him  by  the 
appellants. 

Now,  assuming  that  the  second  set  of 
machines  are  identical  in  construction  witk 
the  first,  it  would  be  impossible  to  hold 
that  the  obligation^  not  to  deny  the  i^pel- 
lants'  patent  right,  would  not  extend  to  the 
second  set  of  machines  so  long  as  he  con- 
tinues to  use  the  first  set  of  machines, 
which  is  the  fact  at  present    That  is  equal^ 
a  question  of  law,  and  a  question  of  ordi- 
nary principle.  It  is  a  question  upon  whidi 
I  apprehend  your  Lordships  will  have  no 
doubt,  namely,  that  the  obHgation  to  recog- 
nize and  admit  the  validity  of  the  patent 
right  of  whidi  the  licensor  has  granted  the 
use  in  the  one  case,  extends  also  to  the 
other  set  of  machines,  assuming  them  to  be 
identical  in  point  of  constmction.  Now, 
upon  the  subject  of  the  identity  of  the  two 
sets  of  machines,  the  whole  of  the  evideQce 
which  has  been  adduced  in  the  cause  ib  in 
reality  in  fiivour  of  the  proposition  oi  the 
appellants.  But  that  is  a  point  upon  whidi 
it  is  unnecessary  for  your  Lordships  to 
come  to  any  condnsion,  because  tiiat  has 
been  made  the  subject  of  an  inquiry  in  the 
decree  of  the  Vice  Ghancell<»'.    llie  only 
question    of  fact,  therefore,   namdy,  the 
identity  of  the  two  sets  of  machineB^  is 
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made  the  sabjecfc  of  inquiry,  and  the  rest  of 
the  case  resolves  itself  into  a  mere  question 
of  lawy  whether  the  licensee  can  deny  the 
patent  right  of  the  licensor,  and  whether 
Uie  obligation  of  the  Ucensee  not  to  dispute 
that  right  must  not  extend  also  to  maclunes 
obtained  by  him  from  another  quarts 
which  are  constructed  in  violation  of  that 
patent  right. 

I  advert  to  this  in  the  outset  particu- 
larly with  reference  to  the  judgment  upon 
which  this  case  is  brought  by  way  of  ap- 
peal, because  if  that  question  of  law  is  a 
questicm  admitting  of  no  dispute,  and  if^ 
also,  there  be  no  doubt  or  uncertainty  with 
regard  to  the  facts  under  which  that  ques- 
tion of  law  arises  there  can  be  no  reason 
f[>r  the  alteration  of  the  decree  of  the  Vice 
Chancellor  by  sending  the  plaintil!s  (that  is, 
the  present  appellants)  at  large  into  a  Court 
of  law. 

I  think  that  there  must  have  been 
some  misapprehension  as  to  the  facts 
of  the  case,  when  it  was  before  the  Lords 
Justices,  because.  I  find  from  the  judgment 
of  those  learned  Judges,  that  one  of  them 
says  that  he  does  not  mean  to  give  any 
opinion  as  to  the  validity  or  the  invalidity 
of  the  appellants'  patent  rights — a  question, 
in  fact,  which  could  not  by  possibility  arise, 
and  which  the  learned  Judge  would  have 
seen  in  a  moment  could  not  arise  if  he  had 
been  aware  that  the  original  agreement  in 
respect  of  the  first  set  of  machines,  and 
in  respect  of  the  user  of  the  inventions  em- 
bodied tlierein,  was  still  in  actual  continu- 
ance, as  between  the  appellants  and  the 
respondent  And  I  find  the  other  learned 
Judge  speaking  of  the  plaintiffs  being  at 
liberty  to  bring  an  action  for  an  infringe- 
ment— an  observation  that  could  not  have 
been  made  if  the  learned  Judge  had  been 
aware  equally  of  the  same  fact,  because  it 
is  palpable  tiiat  so  long  as  the  agreement 
made  by  the  appellants  with  the  respondent, 
that  Uie  respondent  should  be  at  liberty  to 
use  the  inventions,  paying  certain  royalties, 
continued,  there  is  no  limit  to  the  extent  of 
tiie  respondent's  user,  and  it  would,  there- 
fore, have  been  impossible  for  the  appellants 
to  bring  an  action  for  an  infringement 
against  the  respondent  Thete  could  be 
no  infringement  pending  the  licence — the 
licence  continues;  and  the  extent  of  the 
remedy,  therefore,  can  only  be  that  which 


is  sou^t  by  this  biU,  namely,  an  account 
of  the  royalties  chumed  by  the  appellants 
in  respect  of  every  machine  used  by  the 
respondent,  whencesoever  derived,  which 
embodies  in  it  these  inventions  in  respect 
of  which  ihe  agreement  to  pay  royalty  was 
originally  made  between  the  appellants  and 
the  respondent,  and  is  now  subsisting  (1). 

Therefore,  the  law  being  cleariy  in  favour 
of  the  plaintiflGs  (the  present  appellants), 

(1)  The  judgment  of  the  Lordfl  Juttioet  wm  m 
follows : — 

Lord  Justice  Knight  Bruok.— In  this  caie 
qnertions  of  the  existence  of  a  Ucence,  and  the 
obanoter  and  extent  of  the  licence,  if  any,  (hmi 
the  plaintiffs  to  the  defendant,  have  been  treated^ 
and  probably  in  a  sound  exercise  of  discretion 
been  treated  by  the  learned  counsel  for  Uie  plaintiffii 
as  the  main,  though  not  the  only  questions  in  the 
suit.  Of  thoee  two  questions  the  latter,  namdy, 
as  to  the  character  and  extent  of  the  lioenoe,  if 
any,  appears  to  me  to  be  left  by  the  evidence  in  a 
state  of  much  obscurity,  and  I  am  unable  to  accede 
to  the  proposition  that  this  Court  on  the  pleadings 
and  testimony  befSrae  us,  ought  to  act  without  a 
judgment  at  law.  I  oonsider,  therefoie,  that  tiia 
decree  should  be  discharged,  without  prejudice  to 
any  question:  that  the  plaintiffs  should  be  at 
liberty  within  two  months  to  bring  sgainst  the 
defendant  such  action  as  th^  may  be  adrised, 
touching  the  matters,  or  alleged  matters,  in  the  bill 
mentioned,  or  any  part  of  them ;  that  if  such  an  action 
should  be  so  brought,  it  should  be  admitted  at  law 
to  have  been  brought  on  some  day  before  the  pre- 
sent, to  be  now  fixed;  that  this  caose  should  stand 
over,  with  liberty  toap|dy;  that  the  deposit  should^ 
for  the  present,  be  retamed  in  court,  uid  the  costs 
of  the  appeal  to  the  present  time  be  costs  in  Uie 
cause.  It  is  perhaps  unnecessary,  but  it  may  be 
right,  to  add,  that  I  have  not  meant,  and  do  not 
on  Uie  present  occasion  mean,  to  intimate  any 
opinion  as  to  the  validity  or  invalidity  of  any  of 
the  letters  patent  mentioned  in  the  pleadings. 

Lord  Justice  Turner. — This  is  a  bill  by 
patentees  in  the  alternative  for  an  account  of  the 
royalties,  or  the  profits  on  the  footing  of  an  in- 
finngement,  and  the  Vice  Chancellor  Sir  William 
Page  Wood,  has  given  a  decree  which  proceeds  on 
the  footing  of  royalties.  It  is  not  witiiout  much 
hesitation  that  I  ever  venture  to  differ  from  Sir 
William  Page  Wood's  ofnnion,  but  after  having 
given  this  case  very  careful  consideration,  I  find 
myself  unable  to  satisfy  my  mind  that  the  plaintiffs 
have  proved  a  case  entitling  them  to  such  decree; 
and  1  think  the  proper  course  now  to  be  taken 
would  be,  to  let  this  appeal  stand  over,  with  liberty 
to  the  plaintifb  to  bring  such  action  at  law  as 
they  may  be  advised.  They  may  either  proceed  for 
royalty,  or  they  may  proceed  on  the  infringement, 
or  they  may  proceed  on  both,  or  they  may  take 
whatever  oouxse  thev  like.  I  purposely  abstain 
from  skating  the  particular  reasons  which  have  led 
me  to  this  conclusion,  as  the  question  or  questions 
which  may  be  raised  at  law  might  be  prejudiced 
by  the  statement  of  my  reasons. 
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and  the  qnestdon  of  Uud  being  one  upon 
which  out  of  consideration  for  the  defendant, 
the  Vice  Chancellor  directed  an  inquiry,  I 
think  your  Lordships  will  concur  with  me 
in  thinking  that  the  judgment  of  the  Lords 
Justices  suspending  the  decree  of  the  Vice 
Chancellor,  and  sending  the  plaintiffs  at 
large  into  a  Court  of  law,  is  a  judgment 
which  is  wholly  inapplicable  to  the  facts  of 
the  case  when  they  are  properly  under- 
stood. 

I  have  hardly  anything  more  to  detain 
your  Lordships  upon,  except  the  observation 
that  I  think  that  a  greater  amount  of  accu- 
racy ought  to  have  been  introduced  into  the 
decree  in  one  particular,  although  it  was 
not  made  a  subject  of  complaint  by  the 
appellants.  You  will  observe  that  in  the 
decree  of  the  Vice  Chancellor,  there  is  a 
declaration  that  the  defendant  and  his  part- 
ner were  not  entitled,  "  and  that  defendant 
is  not  entitled  to  use  any  machine  in  the 
construction  of  which  the  same  inventions, 
or  any  of  them/  or  any  inventions  only 
colourably  dififering  therefrom,  shall  have 
been  employed  without  paying  the  same 
royalty,"  <Sec  The  whole  decree  is  of  course 
founded  upon  the  continuance  of  the  exist- 
ing relation  of  licensor  and  licensee;  for  it 
is  an  idle  distinction  which  is  attempted  to 
be  set  up  by  the  respondent  that  he  made  an 
agreement  and  did  not  take  a  licence.  In 
the  instruments  to  which  he  is  a  party, 
made  between  himself  and  those  persons 
who  are  defendants  in  the  action  at  law, 
namely.  Sharp,  Stewart  <fe  Co.,  he  describes 
this  very  agreement  as  being  a  licence;  but 
that  licence  being  the  foundation  of  the 
claim,  and  being  ^  course  determinable  by 
the  defendant  at  pleasure  if  he  chose  to  put 
an  end  to  that  licence,  it  follows  that  the 
present  appellants,  if  he  continues  to  use 
the  madunes,  must  treat  him  only  as  a 
person  infringing  their  patent  right;  and  I 
wotdd,  therefore,  submit  to  your  Lordships 
that  this  general  declaration,  which  is  im- 
limited  in  point  of  time  and  not  confined 
to  the  duration  of  the  licence,  ought  to  have 
been  qualified  by  the  introduction,  after  the 
words  that  the  defendant  is  not  entitled,  of 
some  such  words  as  these,  "  whilst  he  con- 
tinues to  use  the  machines  bought  of  the 
plaintiffs  under  the  agreement,  or  during 
the  continuance  of  the  agreement  between 
the  defendant  and  the  plaintifis."    That 


alteration  will,  I  think,  fimit  the  dedantioD 
under  that  decree  within  its  proper  confines; 
but  that  alteration  ought  not,  as  I  hmnbly 
submit  to  your  Lordships,  to  affect  the 
question  of  costs.  .Therefore  I  submit  to 
your  Lordships  that  the  order  of  the  Lords 
Justices  ought  to  be  discharged,  and  the 
petition  of  re-hearing  presented  to  the  Lords 
Justices  by  the  respondent  be  diamissed, 
with  costs. 

Lord  Chblmsfobd. — My  Lcnrds,  your 
Lordships  are  under  the  disadvantage  in 
this  case  of  not  knowing  exactly  the  reasons 
which  induced  the  Lords  Justices  to  come 
to  the  conclusion,  that  the  decree  of  the 
Vice  Chancellor  ought  to  be  suspended, 
with  liberty  to  the  plaintJAs  to  bring  sock 
action  as  they  might  be  advised;  but  of 
course  they  must  have  been  of  opinion  that 
the  case  was  not  ripe  for  such  a  decree  as 
theVice  Chancellor  hadpronounced.  Whetiier 
Uieir  Lordships  were  n^t  or  wrong  in  that 
conclusion  must  of  course  depend  upon 
what  was  the  nature  of  the  question  to  be 
determined  between  the  jMurties,  and  what 
was  the  evidence  before  the  Vice  Chancellor 
upon  the  hearing. 

Now  it  is  unneoeesaiy  to  consider  veiy 
closely  what  was  the  exact  character  of  the 
agreement  between  the  parties,  whether  it 
was,  as  the  appellants  allege,  a  grant  of  a 
licence,  or,  as  the  respondent  alleges,  an 
agreement  to  use  the  looms  to  be  supplied 
by  the  appellants,  and  the  patent  inventaons 
embodied  therein.  It  will  be  quite  sufficient 
to  take  the  admission  of  ^e  respondent  him- 
self as  found  in  paragraphs  14.  and  23.  of 
his  answer.  In  the  14th  paragraph  he  saya^ 
*^  I  have  since  carried  on  and  am  now  cany- 
ing  on  the  said  business,  and  have  manu- 
fiactured  and  am  now  manufacturing  carpets 
by  means  of  the  said  looms  supplieid  to  my 
said  late  firm  by  ^e  plaintifiBs  as  aforesaid, 
and  according  to  the  principles  of  their 
alleged  patent  inventions  so  fieur  as  their  said 
looms  embody  the  same,  and  also  by  means 
of  looms  purchased  by  my  said  late  firm 
and  by  myself  and  now  used  by  me,  ci  ths 
said  Meesra  Shaip,  Stewart  A  Co."  And 
in  the  2drd  paragraph  he  denies  that  he  is 
acting  under  such  licence,  and  he  says,  *'  I 
submit  thift  the  agreement  under  which 
I  purchased,  and  miJce  use  of  the  looms  so 
supplied  by  the  pkintif^  as  a£c»esaid,  ex- 
tends to  all  carpets  manufactuied  by  i 
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of  looms  which  embody  the  inventioiis  em- 
bodied in  the  pluiitii&'  said  looms,  so  far 
as  the  plahitifis  are  entitled  to  the  exclusive 
use  or  application  of  sach  inventions,  and 
whether  snch  looms  are  or  were  constmcted 
bj  the  plaintiffs  or  by  any  other  person  or 
persons." 

The  qnestion,  I  apprehend,  is  not  whe- 
ther the  resp<mdent  is  at  liberty  to  dispute 
the  ri^t  of  ihe  appellants  to  their  patent 
inventions,  but  whether  being  under  an 
agreement  to  pay  certain  royalties  for  goods 
manufiM^ored  by  ihe  appellants'  looms,  and 
any  other  looms  embodying  their  inven- 
tions, he  is,  while  that  agreement  is  sub- 
sisting, at  Hberty  to  use  tiiose  invention!? 
and  to  refuse  to  pay  the  royalties.  Now  I 
apprehend  that  he  cannot  do  so.  He  can- 
not act  onder  the  agreement,  and  at  the 
same  time  repudiate  it  He  may,  if  he 
pleases,  put  an  end  to  the  agreement,  and 
he  may  use  the  machines  which  he  has 
pordiased  from  the  i^pellants,  but  he 
must  do  80  at  his  peril;  he  must  do  so 
under  the  liability  to  be  treated  as  an 
infringer,  and  to  be  subject  to  an  action 
for  damages  tor  that  infringement.  That 
being  the  case,  I  apprehend  that  the  only 
question  whidb  is  in  dispute  between  the 
parties  is,  whether  the  machines  of  Sharp 
4  Co.,  which  are  used  by  the  respondent, 
are  identical  with  the  machines  which  em- 
body the  patent  inventions  of  the  appellants. 
Now  upcm  that  subject  the  evidence  is 
dear  and  conclusive,  and  it  consists  of  a 
very  few  steps.  It  appears  that  there  was 
a  Mr.  Talbot,  who  was  a  licensee  of  the 
aj^pellants'  inventions,  and  who  also  used 
Sharp  A  Co.'s  machine&  An  action  was 
brought  against  him  by  the  appellants  for 
royalties  in  respect  of  the  use  of  Sharp  is 
Ca's  machines.  That  action  was  refemd 
to  arbitration,  and  before  the  arbitrator  a 
model  was  produced,  which  was  proved  to 
be  an  exact  model  of  the  machines  of  Sharp 
k  Ca,  which  were  used  by  Mr.  Talbot,  the 
defendant  An  award  was  made  against 
Mr.  Talbot,  and  he  was  ordered  to  pay 
royalties  to  the  amount  of  between  900/. 
and  1,000/.  Upon  the  hearing  of  this  case 
before  the  Vice  Chancellor,  that  very  model 
which  had  been  produced  before  Uie  arbi- 
trator in  the  action  against  Mr.  Talbot,  was 
again  produced,  and  it  was  proved  that  it 
was  a  model  of  the  machines  of  Sharp  is 


Co.,  whidi  the  respondent  was  using ;  and 
there  was  scientific  evidence  given  to  shew 
that  those  machines  of  Sharp  k  Co.  were 
imitations  of  the  i^>pellants'  machines  in 
several  particulars.  Now,  to  this  evidence 
there  was  no  answer  whatever  given.  The 
respondent  stated  that  he  had  not  scientific 
knowledge  sufficient  to  say,  whether  Sharp 
k  Co.'s  machines  were  in  prindi^e,  and  in 
mode  of  operation  similar  to  the  appellants ; 
but  he  said  that  he  was  using  those  madiines 
of  Sharp  k  Ca  under  the  patent  of  a  person 
of  the  name  of  Weild.  WeUd  made  an 
affidavit  in  the  case,  but  he  merely  stated 
that  the  i^paratus  in  his  machines  in  one 
particular  did  not  resemble  the  appellants' 
patent  machines,  although  it  haid  been 
proved  that  in  four  or  five  different  parti- 
culars. Sharp  <fe  Co.'s  machines  were  similar 
to  those  of  the  appellants. 

But  in  addition  to  this,  I  think  it  becomes 
most  important  when  we  have  to  consider 
what  is  Uie  evidence  before  the  Vice  Chan- 
cellor, to  look  at  the  terms  of  those  licences 
that  were  granted  by  Sharp  k  Co.  to  the 
respondent,  because  Sharp  4  Co.  are  the 
real  defendants  in  this  case.  Now  in  those 
licences  of  Sharp  k  Co.  the  respondent  admits 
that  he  is  working  under  certain  patent 
inventions,  the  property  of  Messrs.  Crossley 
k  Co.,  and  he  agrees  to  pay  a  certain  royalty 
to  Sharp  k  Co.  for  the  use  of  their  macMnes, 
so  long  as  the  appellants  continue  to  have 
the  ri^t  under  their  patents,  and  it  is  also 
agreed  that  the  amount  of  that  royalty  shall 
be  diminished  to  the  extent  to  which  the 
appellants  from  time  to  time  may  diminish 
^e  royalty  payable  by  the  respondent  to 
them.  Now  can  it  be  doubted  for  one 
moment  that  here  was  ample  evidence,  evi- 
dence uncontradicted,  that  diere  was  an  exact 
similarity  between  the  machines  of  Sharp  k 
Co.  and  the  machines  of  the  appellants  ? 

Then  I  cannot  help  thinking  that  that 
which  was  stated  by  the  learned  counsel 
for  the  appellants  is  perfectly  correct.  That 
they  were  entitled  to  a  declaration  by  the 
Vice  Chancellor  that  there  was  this  perfect 
resemblance  between  the  madiines,  and 
that  an  account  mi^t  be  taken  upon  that 
footing  without  any  inquiry.  But  the  Vice 
Chanc^or,  although  he  admitted  that  the 
evidence  was  very  strong  if  not  conclusive, 
and  was  evidence  which  he  said  was  uncon- 
tradicted, yet  stated  that  he  thought  it 
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would  be  safer  to  direct  an  inquiry.  There- 
fore an  inquiry  was  directed.  But  it  is  an 
inquiry  which  the  respondent  certainly  has 
no  right  to  complain  of^  because  it  is  one 
entirely  for  his  benefit 

I  therefore  agree  in  the  opinion  which 
has  been  expressed  by  the  noble  and  learned 
Lord  on  the  woolsack  that  the  decree  of  tlie 
Lords  Justices  cannot  be  confirmed,  and 
that  the  decree  of  the  Vice  Chancellor  must 
be  affirmed  with  the  alteration  which  has 
been  suggested  by  the  noble  and  learned 
Lord. 

Lord  Kinosdown. — My  Lords,  I  quite 
agree  in  the  judgment  which  has  been 
proposed,  and  I  have  nothing  to  add  to  the 
observations  which  have  been  made. 

Order  appealed  from  reverted. 


r,  M.R  ) 

50,21;  V 

15.       j 


ELLICE  V,  ROUPELL, 


ROMILLY,  M.R 

March  20, 
April 

BUI  to  petpettiaie  Testimony  —  Dis- 
covery — Answer — Exceptions, 

On  a  bill  to  perpetuate  testimony,  as  in 
other  suitSj  the  plaintiff  is  entitled  to  suck 
discovery  only  as  is  material  to  the  relief 
asked  or  the  order  required,  and  as  the  only 
relief  which  can  he  prayed  is  the  perpetua- 
tion of  testimony,  and  as  the  answer  put  in 
by  the  defendant  cannot  be  used  against 
him  in  any  further  proceedings,  the  plain- 
tiff can  only  require  the  defendant  to  answer 
such  facts  as  will  entitle  the  plaintiff  to  fUe 
a  r^ication,  and  examine  witnesses  on  the 
issues  stated  in  the  bill. 

Consequently,  where  a  plaintiff  had  already 
obtained  from  a  defendant  an  answer  enti- 
tling him  to  proceed  to  examine  witnesses, 
exceptions  for  insufficiency  were  overruled 
with  costs, 

A  bill  to  perpetuate  testimony  cannot  be 
converted  into  a  bill  of  discovery. 

The  distinctions  between  bills  of  discovery 
proper,  bills  to  perpetuate  testimony,  and 
proceedings  to  obtain  the  examination  de 
bene  esse  of  a  single  witness  or  of  aged  or 
infirm  witnesses,  pointed  out  and  explained. 

A  bill  was  filed  to  perpetuate  the  tes- 
timony of  witnesses  to  prove  the  execution 
of  a  deed,  which  the  defendants  alleged  to 
have  been  forged.  The  plaintiffs  amended 
the  bill  before  they  served  the  defendants 


with  interrogatories.  The  defendants  put 
in  a  full  answer  to  the  bill ;  the  plaintifb 
then  re-amended  the  bill,  and  served  the 
defendants  with  other  interrogatories.  One 
of  the  defendants  put  in  a  plea,  stating  that 
the  case  could  be  immediately  made  the 
subject  of  judicial  investigation,  and  that 
the  plaintifib  had  actually  filed  a  bill  for 
relief  in  the  same  matter  in  another  branch 
of  the  court  This  plea,  upon  aigument, 
was  directed  to  stand  for  an  answer,  with 
liberty  for  the  plaintiffs  to  except  ( 1 ).  The 
plaintiffs  filed  exceptions  for  insufficiency, 
which  now  came  on  for  argument 

Mr,  Bolt,  Mr,  Hobhouse  and  Mr,  Cotton, 
for  the  pkintiffs,  in  support  of  the  excep- 
timis. — ^The  plaintiff  have  interrogated  the 
defendants,  and  they  are  entitled  to  an 
answer  to  the  amended  biU.  Discovery 
was  absolutely  necessary  in  aid  of  the  exa- 
mination ;  without  it,  the  points  in  issae 
could  not  be  understood.  It  was  most 
desirable  to  have  in  detail  a  statement  of 
what  transpired  between  the  parties.  It 
was  from  the  answers  alcme  that  the  diepnte 
between  the  parties  could  be  ascertained. 
A  defendant,  when  he  answers  the  bill, 
must  answer  fully.  This  applied  both  to 
the  original  and  amended  biU.  In  suits  to 
perpetuate  testimony,  a  defendant  could 
not  admit  the  right  to  examine,  and  by  that 
means  avoid  giving  answers  to  the  inter- 
rogatories. A  bill  to  perpetuate  testimony 
is  also,  of  necessity,  to  some  extent  a  1»U 
of  discovery.  If  a  bill  was  filed  for  dis- 
covery and  relief  the  defendant,  by  con- 
senting to  the  relief  could  not  avoid  the 
discovery;  for  instance,  in  the  case  of  a 
suit  for  an  account,  the  defendant  could  not 
submit  to  account  uid  avoid  the  disoovoy, 
or,  in  a  case  of  partnership,  admit  the 
partnership,  and  refuse  the  account  of  the 
dealings  and  transactions.  The  defendant's 
answers  and  admissions  mi^t  be  of  the 
greatest  consequence  at  a  future  time. 
Under  the  old  practice,  the  bill  must  pny 
leave  to  examine  witnesses  thereto,  to  the 
end  that  their  testimony  might  be  preserved 
and  perpetuated,  and  process  of  sidfpoena  to 
the  parties  interested  to  shew  cause,  if  they 
could,  to  the  contrary ;  and  upon  an  affi* 
davit  of  the  probability  of  the  testimony 
being  lost,  an  order  was  made  for  their  eza- 

(1)  Ante,  p.  563. 
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miiiatioii  de  bene  ene.  Upon  a  bill  to  per> 
petuAte  the  testlmonj  of  the  witnesses  to  a 
bond  in  the  plaintiffs'  possession  charged 
to  be  nsuiious,  the  defendant  demurred,  on 
the  ground  that  the  bill  sought  to  subject 
liim  to  a  penalty ;  but  the  Court  said  that 
the  plaintiff  sought  to  establish  a  plain  &ct, 
the  consequence  of  which  was  another  con- 
sideration ;  it  therefore  overruled  the  de- 
murrer and  enforced  the  discovery,  and  left 
him  to  iNX>tect  himself  by  his  answer  firom 
making  any  disclosure  of  the  usury  charged 
-^The  Earl  of  Suffolk  v.  Green  (2)— which 
would  have  been  useless  if  the  suit  could  not 
have  been  made  available  for  the  purposes 
of  discovery,  which  was  incidental  to  reliel 
The  defendants  had  already  answered  the 
oiiginal  bill;  the  amended  bill  raised  no 
new  issues,  and  they  could  not  refuse  to 
answer  it 

£nighi  v.  Knight,  4  Madd.  1. 

BartUU  v.  Hawker,  cited  4  Madd,  9. 

King  v.  Allen,  Ibid  247. 

An^  V.  Angell,  1  Sim.  A  S.  83. 

Beaoan  v.  Carpenter,  1 1  Sim.  22. 

Thorpe  v.  Macauley,  5  Madd  218. 

The  Earl  of  Belfast  v.  Chichester,  2  Jac. 
<fe  W.  439. 

The  Citiuns  of  London  v.  Levy,  8  Ves. 
399. 

CardaU  v.  Watkins,  5  Madd  18. 

Cresset  Y.  Mitton,  1  Ves.  jun.  449 ;  s,c. 
3  Bro.  C.C.  481. 

Mitford^s  Pleadings,  53,  54,  4th  ed 

Moodalay  v.  Morton,  2  Dick.  652;  s.  c. 
1  Bra  C.C.  469. 

Lord  Dursley  v.  Fitzhardinge  Berkeley, 
6  Ves.  251. 

Mr.  Selwyn  and  Mr.  Swanston,  for  Sarah 
BoupelL — The  defendants  by  answering 
the  bill  had  done  all  that  was  necessaiy; 
all  the  issues  raised  had  been  answered; 
the  object  of  the  suit  was  attained  The  bill 
oould  not  be  amended  and  no  supplemental 
bill  could  be  filed,  neither  could  any  fur- 
ther answer  be  required  A  bill  to  perpetuate 
testimony  could  pray  no  other  relief  than 
the  examination  of  witnesses  and  perpetu- 
ation of  testimony.  It  was  an  original  bill ; 
bat  it  was  wholly  distinct  fixmi  a  bill  of 
diacoveiy.  The  answer  was  only  material 
as   a  step  towards  filing  the  replication. 

(2)  1  Atk.  450. 


Whether  the  answer  was  fuU  or  not,  an 
order  would  be  made  to  examine  the  wit- 
nesses; the  suit  was  then  at  an  end,  as 
it  was  the  only  relief  that  could  be  given; 
the  defendants  were  then  entitled  to  the 
costs,  and  by  the  old  practice  the  evidence 
remained  sealed  up  until  it  was  wanted, 
unless  the  parties  consented  to  the  publi- 
cation. It  was  a  mistake  to  suppose  that 
the  plaintiffs  could  amend  the  bill  or  that 
they  could  require  a  further  answer.  The 
exceptions  therefore  ought  to  be  disal- 
lowed— 

Lord  Dursley  v.  Fitzhardinge  Berkeley^ 
6  Ves.  251,  263. 

ScoU  V.  Mackintosh,  1  Ves.  &  B.  504. 

Agar  v.  the  Regents  Caned  Company, 
G.  Coop.  C.C.  212. 

Hirst  V.  Peirse,  4  Price,  339. 

Wyates  Prac,  Reg,  31,  74. 

Mr,  Cotton,  in  reply,  said  that  the  plain- 
tiffs were  entitled  to  all  material  informa- 
tion which  went  to  the  relief  asked 

The  Master  of  the  Rolls. — ^The  plain- 
tiffs have  filed  this  bill  to  perpetuate  the 
testimony  of  the  due  execution  of  a  deed 
which  constitutes  the  title  to  the  property 
tmder  which  they  are  mortgagees  in  posses- 
sion. The  defendants  put  in  an  answer  to 
this  bill  as  amended,  answering  it  fully.  The 
plaintiffs  then  re-amended  their  bill,  asking 
for  an  answer  to  more  searching  interroga- 
tories. To  this  the  defendant  Mrs.  Roupell 
pleaded  that  the  plaintiffs  had  already  com- 
menced a  suit  in  equity  to  determine  the 
validity  of  that  deed,  and  that  consequently 
the  plaintiff  could  not  maintain  a  suit  to 
perpetuate  testimony.  That  plea  was  dis- 
allowed and  ordered  to  stand  for  an  answer, 
with  liberty  for  the  plaintiffs  to  except 
The  exceptions  having  been  filed  and 
argued,  the  defendants  contend  that  the 
plaintiffs  are  not  entitled  to  any  further  or 
better  answer  than  they  have  already  got. 
This  involves  the  consideration  of  matters 
which,  owing  to  the  recent  changes  in  the 
practice  and  procedure  of  the  Court,  have 
in  a  great  measure  become  obsolete.  The 
first  question  is,  whether  this  is  a  bill  of 
discovery  in  the  proper  and  technical  sense 
of  that  word)  I  speak  of  the  technical 
sense  of  the  word  ^*  discovery,"  because,  as 
Lord  Bedesdale  observes  in  his  work  on 
ih 
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Pleading,  "  Every  bill  is  in  reality  a  bill  of 
diacovery,  but  the  species  of  bill  usually 
distinguished  by  that  title  is  a  bill  of  dis- 
covery of  facts  resting  in  the  knowledge  of 
the  defendant,  or  of  deeds  or  writings  or 
other  things  in  his  custody  or  power,  and 
seeking  no  relief  in  consequence  of  the  dis- 
covery, though  it  may  pray  the  stay  of 
proceedings  at  law  till  the  discovery  shall 
be  made"  {Miif.  PI  63,  4th  edit).  Is  this, 
then,  a  bill  of  discovery  in  that  technical 
sense,  as  distinguished  from  other  bills  f 
I  thiiik  it  is  not.  A  bill  of  discovery 
proper  is  in  aid  of  the  jurisdiction  of 
some  other  Court  to  enable  the  plaintiff  to 
prosecute  or  defend  such  proceedings,  and 
it  usually,  if  not  necessarily,  states  the 
existence  of  such  proceedings  as  the  title 
of  the  plMutiff  to  insist  on  discovery;  that 
is  not  done  in  the  present  case.  A  Hll  to 
perpetuate  testimony  is  treated  by  Lord 
Redesdale  as  a  species  of  bill  separate  and 
distinct  from  a  bill  of  discovery,  properly 
so  called.  Lord  Redesdale  in  the  same  work 
says  (p.  51,  4th  edit.),  "Original  bills,  not 
praying  relief^  have  been  already  mentioned 
to  be  of  two  kinds :  first,  bills  to  perpetuate 
the  testimony  of  witnesses ;  and,  secondly, 
bills  of  discovery,"  by  which  latter  words  bills 
t)f  discovery  properly  so  called  are  obviously 
meant  Lord  Eldon  confirms  this  view  in 
LordDur»leyv,  Fitzhardinffe  Berkeley,  where 
he  says  that  a  bill  to  perpetuate  testimony 
calls  for  no  discovery  from  the  defendant 
but  merely  prays  to  perpetuate  that  testi- 
mony, which  might  be  had  at  that  time,  if 
the  circumstances  called  for  it.  Whether 
the  two  bills  can  be  united  together  and 
pray  the  perpetuation  of  testimony,  as  to 
one  matter,  which  cannot  be  the  subject  of 
legal  proceedings,  and  also  discovery  as  to 
another  matter,  which  is  the  subject  of  l^al 
proceedings  I  express  no  opinion.  It  is 
not  necessary  to  decide  that,  as  such  union 
does  not  occur  in  the  present  bill,  in  whidi 
it  is  one  and  the  same  subject-matter, 
respecting  which  it  is  sought  to  prfpetuate 
testimony,  and  to  obtain  discovery;  and  as 
no  relief  is  prayed  in  the  bill,  the  disco- 
very, if  at  all,  must  be  in  aid  of  the  juris- 
diction of  some  Court  other  than  the  Court 
of  Chancery,  to  further  the  prosecution  of 
8on\e  proceeding  existing  or  possibly  im- 
pending in  that  Court.  K  this  be  so,  and  if 
the  subject  be  the  same  respecting  which 


both  discovery  and  the  perpetuation  of  tea- 
limony  is  sought^  then  the  bill  is  defective, 
so  far  as  it  asks  for  the  perpetuatioD  of 
testimony:  whidi  cannot  be  afforded,  if 
the  matter  is  ripe  f^  decision  in  any  Court, 
and  the  evidence  coidd  be  given  there. 
The  result  is,  t^t^  as  collateral  to  the  per- 
petuation of  testimony,  the  discov^y  in  the 
proper  sense  of  the  term  would  be  wrong, 
and  that  this  is  in  truth  a  bill  to  perpe- 
tuate testimony  and  nothing  else;  and  it 
cannot  be  converted  at  the  option  of  the 
plaintiff  into  a  bill  of  discovery  such  as 
Lord  Redesdale  defined. 

The  case  of  The  Earl  o/SufolkY.  Ortm 
is  not  opposed  to  the  views  of  Lord  Eldon 
and  Lonl  Redesdale.  The  bill  in  that  case 
was  not  properly  one  to  p^petnate  testi- 
mony ;  it  was  a  bill  of  discovery  in  aid  of 
proceedings  relating  to  i^bond  then  in  forces 
with  a  prayer  to  be  at  liberty  to  examine 
de  bene  esse  a  witness  ytho  was  alleged  to 
be  very  old  and  infirm.  There  is  no  doubt 
but  thskt  a  bill  of  discovery  may  ask  for  the 
examination  of  a  single  witness  on  ^om 
the  whole  case  or  defence  depends;  and 
may,  in  so  doing,  ask  to  perpetm^  Ms 
testimony;  and  also,  in  like  manner,  for 
a  conmussion  to  examine  witnesses  abifoad; 
but  it  is  essential  to  distinguish  between 
a  bill  to  perpetuate  testimony,  properly  so 
caUed,  and  one  of  discovery,  in  wluch — as 
in  a  bill  for  relief  in  this  Court — an  order 
may  be  obtained  to  examine  a  witness  de 
bene  esse,  and  thus  to  perpetuate  the  testi- 
mony of  that  particular  witness.  In  both 
cases,  it  is  true,  witnesses  are  or  may  be 
examined  de  bene  eue^  but  in  a  ImU  to  per- 
petuate testimony,  it  is  because  the  matter 
cannot  be  tried  in  this  or  in  any  other 
Court.  In  a  bill  of  discovery  pr(^)er,  ihe 
witness  is  also  examined  in  like  manner, 
but  this  is  lest  he  should  happen  to  die 
before  the  time  comes  for  giving  his  evi- 
dence in  court,  and  this  is  in  aid  of  some 
Court  other  than  the  Court  of  Gumcery 
where  proceedings  are  pending  or  about  to 
be  instituted.  But  in  a  suit  to  perpetuate 
testimony,  properly  so  called — as  in  the 
case  of  Lord  Dursley  v.  Fibshardinge  and 
the  present — the  existence  of  such  a  suit 
in  another  Court  would  be  a  good  ground 
of  demurrer  or  plea.  Again,  in  an  ordinary 
suit  in  this  Court,  an  order  may  be  obtained 
to  examine  an  aged  and  infirm  witness  de 
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bene  etsfy  lest  his  evidence  ahoold  be  lost  at 
the  hearing;  but  such  a  proceeding  is  quite 
distinct  from  a  bill  to  perpetuate  testimony, 
where  the  evidence  is  or  ought  to  be  sealed 
up  till  the  time  arrives  when,  if  the  de(K)s- 
ing  witness  is  dead,  the  evidence  may  be 
used.  Hence,  the  case  of  The  Earl  of  Suf- 
folic  V.  Grem  does  not  decide  anything  in  the 
present  plaintiff's  favour,  and  on  searching 
the  record  in  that  case  it  appears  that  no 
further  answer  was  put  in. 

I  have  requested  the  gentlemen  of 
the  Record  and  Writ  Office  to  assist 
me  by  examining  the  records  of  the 
court  I  gave  them  a  Hst  of  twenty-eight 
cases  relating  to  the  perpetuation  of  tes- 
timony, which  are  in  the  books.  In  all 
these  the  records  have  been  examined,  and 
in  one  only  of  them,  viz.,  Brandlyn  v. 
Ord  (3),  a  further  answer  was  put  in,  but 
that  does  not  appear  to  have  been  brought 
to  the  attention  of  the  Court,  and  I  cannot 
consider  that  as  governing  this  case,  but  I 
mention  it  as  favourable  to  the  plaintiffs, 
as  far  as  it  goes. 

Considering  this  case  therefore  as  belong- 
ing to  the  class  of  bills  to  perpetuate  testi- 
mony properly  so  called,  and  not  to  that  of 
bills  of  discovery,  I  have  to  determine  whe- 
ther in  that  view  the  plaintiff  can  insist  on 
the  interrogatories  being  answered.  A  bill  to 
perpetuate  testimony  is,  to  a  certain  extent, 
a  Idll  of  discovery,  but  it  is  only  so  to  the 
extent  of  enabling  the  plaintiff  to  obtain 
the  relief  asked  by  the  bill,  viz.,  the  exa- 
mination of  witnesses  as  to  Uie  matters  and 
issues  stated  in  the  bill — Scott  v.  Maddtir 
io§hf  Agar  v.  the  Regents  Canal  Company, 
Hirwt  V.  Pierte.  If  this  were  not  so  the 
plaintiffs  might  in  such  a  suit  go  into  all 
the  past  life  of  the  persons  examined.  What 
is  it,  then,  that  t^e  plaintiff  in  a  bill  to 
perpetuate  testimony  requires?  It  is  this, 
and  only  this,  that  the  defendant  should 
admit  his  title  to  examine  such  witnesses 
as  he  should  Uiink  fit  on  the  various  matters 
and  issues  stated  on  the  bilL  Beyond  this 
the  inquiry  is  idle  and  fruitless.  The  answer 
of  the  defendant  cannot  be  used  against 
him  in  any  future  proceeding,  and  if  the 
bill  were  brought  to  a  hearing  it  would  be 
dismissed,  with  costs.  That  is  established 
in  HaU  v.   Hoddesdxm  (4),   WeWy  v.  the 

(8)  1  Atk.  571. 
<4)  2  P.  Wmt.  162. 


Duke  ofRuOamd  (5)  and  Anon.  (6).  It  is 
true  that  such  dismissal  does  not  pre- 
judice the  evidence  already  given;  but  all 
this  shews  that  in  this  case,  as  soon  as  the 
first  answer  was  put  on  the  file,  the  plain- 
tiff, on  filing  a  replication,  had  full  power 
to  examine  what  witnesses  they  pleased  on 
the  issues  raised  in  their  bilL  Unless  the 
plaintiffis  were  confined  to  the  case  made 
by  the  bill,  the  Court  could  not  tell  where 
to  stop  the  plaintiff  in  his  examination  of 
the  defendant  on  interrogatories.  Every- 
thing except  the  admission  or  denial  of  the 
plaintiff's  right  to  examine  witnesses  was 
equally  immaterial  It  is  said  that  by  the 
modem  practice  the  pfurties  themselves  can 
be  examined,  and  that  this  is  a  mode  of 
examining  the  defendant ;  but  the  answer 
is  obvious.  The  proper  mode  of  examining 
the  defendant  is  the  same  as  that  of  exa- 
mining all  other  witnesses,  and  as  it  is  only 
by  so  examining  them  that  the  depositions 
can  be  made  evidence  at  a  future  period,  so 
it  is  only  by  examining  the  defendant  in  like 
manner  that  his  evidence  can  be  perpetuated 
in  common  with  that  of  other  witnesses.  On 
the  fullest  consideration  of  this  case,  I  am 
of  opinion  that  it  would  be  contrary  to  the 
principles  of  pleading  if  I  permitted  the 
plaintiffs  to  convert  a  bill  which  is,  properly 
speaking,  a  bill  to  perpetuate  testimony 
into  a  bill  of  discovery  in  the  technical  sense. 
The  discovery  sought  by  these  interroga- 
tories is  not  material  to  the  only  relief  that 
the  plaintiffs  can  obtain  in  this  suit,  viz., 
the  examination  of  witnesses  and  the  per- 
petuation of  their  testimony.  The  circum- 
stance that  a  full  answer  has  not  been  put 
in  to  them  is,  therefore,  immaterial,  and  the 
exceptions  must  be  disallowed,  with  costs. 


SCHOLEFIELD  V.  BED- 
FEBN. 


KlNDEESLET,V.C. 

Feb.  24,  25. 

Annuities  to  Executors — Tenant  for  Life 
and  Remainderman  as  to  First  Yearns  In- 
come— Apportionment  of  Proceeds  of  Sale 
of  Stock  sold  with  the  Current  Dividend, 

A  testator  leaving  large  property,  real 
and  personal,  gave,  by  his  will,  elaborate 
directions  as  to  realisation,  and  gave  to 

(6)  2  Bro.  P.O.  89. 
(6)  2  Vat.  Ma.  497. 
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his  executors  and  trustees  400/^  a  year  eack 
for  five  years  after  his  decease,  which  he 
called  "  annuities  or  allowances,**  a  sufficient 
sum  to  be  set  apart  for  that  purpose.  He 
then  directed  a  general  conversion  of  all  his 
personalty  not  specifically  given,  and  invest- 
ment in  government  funds  or  upon  mortgage, 
to  he  divided  into  thirteen  parts,  which  parts 
he  gave  to  persons  therein  named  for  life, 
with  remainder  to  their  children.  And  the 
testator  gave  power  to  his  trustees  to  retain 
any  part  of  his  property  in  the  same  form 
as  at  his  decease,  and  directed  the  income  of 
the  part  retained  to  be  applied  in  the  same 
manner  as  the  income  of  the  proceeds  of  sale: 
— Held,  that  the  gifts  to  the  executors  were 
to  he  regarded  as  annuities  payable  out  of 
income:  Also  thai  the  tenants  for  life  were 
entitled  to  the  actual  income  accruing  due 
during  the  first  year  after  the  testator's  de- 
cectse  on  property  remaining  unconverted 

Where  stocks  are  sold  between  dividend 
days,  the  Court  udll  not  apportion  the  pro- 
ceeds of  sale,  so  as  to  give  a  teruint  for  life 
the  value  of  the  current  dividend  included  in 
the  sale  monies.  And  the  rule  is  the  same 
though  the  sub;'ect-matter  sold  may  consist  of 
debentures  or  securities  carrying  interest  de 
die  in  diem, 

Semble — The  practice  of  the  Court  in  de- 
clining to  recognize  the  equity  to  an  appor- 
tionment is  governed  by  considerations  of 
convenience  and  saving  of  expense. 

This  was  an  administration  suit. 

Thomas  Cotterill,  the  testator  in  the 
cause,  made  his  will,  bearing  date  the  12th 
of  April  1856,  and  thereby  devised  all  his 
real  estate  and  varions  chattels,  therein 
particularly  mentioned,  to  his  sister.  The 
testator  then  gave  and  bequeathed  to  Wil- 
liam Scholefield  (the  plaintiff)  and  Thomas 
Samuel  Girdler,  whom  he  appointed  thereby 
bis  executors,  and  whom  he  designated  as 
his  '^  general  trustees,"  all  his  English  and 
foreign  stocks,  shares  and  securities,  of 
or  to  which  he  should  be  possessed  or 
entitled  at  the  time  of  his  decease,  and 
which  were  not  in  his  said  will  specifically 
bequeathed  to  his  sister,  upon  trust  to 
convert  the  same  in  such  manner  as  they 
should  think  expedient,  and  out  of  the 
monies  to  arise  by  such  conversion  and 
his  ready  money,  to  pay  his  just  debts, 
funeral  and  testamentary  expepses  and  the 


legacies  thereinafter  bequeathed  by  that  his 
will ;  which  said  legacies  he  thereby  directed 
should  be  paid  as  soon  after  hu  decease 
as  his  general  tmstees  should  think  pro- 
per;   and  also  upon  further  trust  to  set 
apart  a  sufficient  sum  for  providing  the 
annuities  or  allowances  given  to  his  execu- 
tors.    The  testator  then  gave  to  each  of 
his  said  executors  and  general  trustees  the 
sum  of  400^  during  the  term  of  five  years 
after  his  decease  in  consideration  of  the 
very   great  time  and   attention   required 
from  them  in  the  discharge  of  their  duties, 
^^  which  vrill  be  much  more  during  that 
period  than   afterwards'';  and  if  during 
that  period  either  of  them   should  from 
any  cause  cease  to  be  a  trustee,  such  allow- 
ances and  annuities  to  cease;  and  he  thereby 
gave  such  and  the  same  yearly  sum  whidi 
such  trustee  so  ceasing  to  be  a  trustee  as 
aforesaid  would  have  received  to  his  suc- 
cessor, for  the  remainder  of  the  said  period 
of  five  years  or  so  much  thereof  as  he  may 
act  as  trustee.   The  testator  then  directed 
that  monies  to  arise  by  conversion  of  his 
estate,  when  so  realized,  should  be  invested 
in  government  stocks  or  funds,  to  be  placed 
in  the  names  of  the  said  William  Schole- 
field, Thomas  Samuel  Girdler  and  William 
Redfem  (the  defendant),  whom  he  desig- 
nated as  his  special  trustees,  or  upon  mort- 
gage, upon  trust  to  divide  all  his  peisonal 
estate  and  effects  into  thirteen  parts,  each 
of  which   he  gave  to  a  different  person 
named  for  life,  with  remainders  over  to 
their  children,  with  gifts  to  his  nephews 
(other  than  Joshua  Scholefield),  and  to  his 
nieces   and   grand-nieces.     The  will  then 
contained  powers  to  the  trustees  of  advanc- 
ing portions  of  shares  at  their  discretion, 
and  to  grant  leases  of  the  premises  and 
hereditaments  which  might  be  purchased 
with  the  monies  to  arise  by  the  conversion 
of  his  property  into  money,  with  discre- 
tionary powers  to  discharge  his  debts,  by 
way  of  payment  or  composition,  as  they 
might  see  fit,  and  to  wind  up  and  settle  his 
accounts,  with  the  usual  power  to  appoint 
new  trustees.     The  testator  made  seven 
codicils  to  his  will     By  the  first  he  urged 
his  trustees  to  proceed  with  caution  and 
care  in  the  realization  of  his  estate,  and 
not  to  proceed  to  realize  it  until  or  unless 
the  best  resulto  could  be  obtained,  it  being 
otherwise  easy  to  foresee  tbftt  a  gieat  dimi« 
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nution  of  the  value  might  follow  of  the 
property  thus  committed  to  their  steward- 
ship. The  other  codicils  contained  various 
directions  upon  which  no  question  turned, 
except  that  other  trustees  were  appointed, 
and  the  division  which  had  hitherto  been 
made  into  thirteen  parts  was  now  made 
into  twelve  parts.  The  testator  died  on 
the  12th  of  August  1860,  and  left  very 
large  property  of  upwards  of  one  million 
and  a  half  sterling  in  value,  consisting  of 
English  and  foreign  securities  and  of  real 
and  personal  estate  and-  effects.  On  the 
12th  of  September  1860  the  will  was  proved, 
but  as  it  was  found  to  involve  several 
doubtful  questions,  and  the  trustees  experi- 
enced great  difficulties  in  the  management 
of  the  estate,  eventually,  in  July  1861,  this 
bill  was  filed,  and  the  usual  administration 
decree  made  shortly  afterwards.  Under 
that  decree  no  less  a  sum  than  800,000^ 
had  been  distributed  to  the  parties  entitled, 
and  the  greater  part  of  the  rest  of  the  tea- 
tator^s  property  had  been  realized,  and  the 
chief  clerk  had  made  his  certificate  finding 
these  ficicts,  and  the  cause  now  came  on 
upon  that  certificate  upon  further  considera- 
tion. 

Mr,  Baily  and  Mr,  Speed  appeared  for  the 
pbuntiffis,  the  trustees. — There  were  four 
questions  to  be  determined.  First,  whether 
the  sums  of  400/.  given  to  each  of  Uie  execu- 
tors for  ^^e  years,  were  to  be  considered  as 
l^iacies  and  payable  out  of  corpus,  or  as  an- 
nuities and  payable  out  of  income?  Secondly, 
how  the  income  of  the  estate  accruing  during 
the  first  year  after  the  testator's  decease,  was 
to  be  dealt  with  as  between  those  entitled  for 
life  and  those  having  only  estates  in  remain- 
der t  Thirdly,  whetiber  the  tenants  for  life 
were  entitled  to  any  portion  of  the  proceeds 
of  sale  of  stock  and  shares  sold  by  reason  of 
tiie  same  being  sold  with  the  current  divi- 
dend! And  lastly,  whether  any  such  appor^ 
tionment  ought  to  be  made  as  respects 
proceeds  of  sale  of  property  yielding  in- 
come de  die  in  diem  such  as  debentures  and 
mortgages) 

Mr,  Osborne  and  Mr.  Sarganty  for  the 
tenants  for  life. 

Mr,  Shapter  and  Mr,  Osier,  for  parties 
entitled  in  remainder. 

Mr.  Olasie,  Mr,  Hohhowe,  Mr,  Waller 
and  Mr,  Brikmoe,  for  legatees. 

Mr,  Olaste  was  heard  in  reply. 
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Chanc.   21 1 :    overruling    1 1  Beav. 
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Chana73. 

KiNDERSLBY,  V.C. — In  this  suit,  which 
now  comes  on  upon  farther  consideration, 
certain  questions  have  arisen,  which  may 
be  divided  under  four  heads.  The  first  is 
a  question  upon  the  construction  of  the 
will  of  the  testator,  whether  certain  annual 
sums  which  are  given  by  him  to  his  exe- 
cutors and  trustees  are  to  be  considered  as 
annuities  payable  out  of  the  income  of 
the  property,  or  are  to  be  considered  as  so 
many  legacies  of  gross  sums  postponed  in 
payment  from  time  to  time,  and  payable 
out  of  corpus.  It  appears  to  me,  upon 
looking  carefully  at  the  will,  that  they  must 
be  considered,  as,  in  fact,  the  testator  has 
described  them,  to  be  annuities.  The  tes- 
tator seems  to  have  been  a  gentleman  of 
very  large  estate,  particularly  of  personal 
estate,  consisting  of  foreign  investments, 
and  property  of  a  kind  requiring  great 
care,  and  perhaps  no  inconsiderable  amount 
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of  time  and  business  habits  in  order  to 
realize  them  successfully.  Having  appointed, 
in  the  first  instance,  two  persons,  Messrs. 
Scholefield  and  Girdler,  to  whom  he  after- 
wards added  another,  his  executors,  and 
what  he  calls  his  general  trustees,  and 
after  giving  to  his  sister  certain  real  estate, 
and  also  giving  her  certain  specific  chattels, 
he  proceeds,  in  the  third  paragraph  of 
his  will,  to  give  and  bequeath  all  his  per- 
sonal estate  and  effects  (not  specifically 
bequeathed  to  his  sister)  to  trustees,  upon 
trust  to  convert,  and  out  of  his  ready  money 
and  the  proceeds  of  the  conversion,  to  pay 
his  just  debts,  funeral  and  testamentary 
expenses,  and  the  legadeB  thereinafter 
bequeathed,  and  which  legacies  were  to  be 
paid  as  soon  after  his  decease  as  his  general 
trustees  should  think  proper,  and  also  upon 
trust  to  set  apart  a  sufficient  sum  for 
providing  the  annuities  or  allowances 
bequeathed  to  his  executors.  Now,  of  course, 
it  will  not  follow  from  the  testator^s  calling 
the  gift  in  question  an  annuity,  and  not 
calling  it  a  legacy,  that  that  would  neces- 
sarily and  conclusively  decide  that  it  was 
to  be  so  considered;  but  still  we  have,  thus 
fEtr,  the  testator  saying,  ^'My  first  trust 
is  to  pay  debts  and  fimeral  expenses,  and 
the  legacies;*'  he  speaks  of  legacies  there- 
inafter given,  which  legacies,  he  says, 
are  to  be  paid  as  soon  after  his  decease 
as  the  executors  and  trustees  shall  think 
fit,  and  then  also  to  pay  what  he  de- 
scribes as  annuities,  that  is,  to  set  apart 
a  sufficient  sum  for  providing  the  annui- 
ties or  allowances  bequeaUied  to  his 
executors ;  therefore  so  far  at  least  as  the 
testator  thought  of  the  application  of  the 
words,  he  considered  that  he  was  applying 
the  term  'legacies"  to  those  sums  whi<£ 
were  to  be  paid  immediately  or  as  soon  as 
convenient  after  his  death  in  gross  sums; 
he  was  distinguishing  Uiem  from  the  gift 
in  question  to  the  executors,  which  he 
speaks  of  as  something  besides  the  lega- 
cies, and  which  he  calls  ^'  annuities  or 
idlowances.''  Then  immediately  follows 
the  gift  of  those  annuities  or  allowances. 
"  I  give,"  he  says,  "  to  each  of  my  said 
executors  and  general  trustees  the  sum  of 
400/.  a  year  during  the  term  of  five  years 
alter  my  decease."  K  we  stop  there  for  a 
moment,  we  shall  find  that  he  does  not,  in 
that  paflsage,  use  the  term  "annuities";  but 


if  there  was  nothingmore  than  that,  it  is  quite 
clear  that  a  sum  of  400/.  given  to  a  peiaon 
during  a  certain  pmod,  whether  it  be  the 
indefinite  period  of  his  life  or  whether  it 
be  a  period  of  some  years,  long  or  short, 
is  equally  an  annuity.  Then  the  will 
goes  on:  "In  consideration  of  the  very 
great  time  and  attention  which  will  be 
required  from  them  in  the  discharge  of 
their  duties,  which  will  be  much  more 
during  that  period"  (that  is,  during  the  five 
years  from  the  testator's  death)  "  thin  afte^ 
wards ;"  and  he  adds,  "if  during  that  period 
either  of  them  shall  from  any  cause  cease 
to  be  a  trustee,  the  allowance  or  annuity 
shall  cease;  and  I  give  the  same  yearly 
sum  he  would  have  received  to  his  succes- 
sor for  the  remainder  of  the  said  t^m  of 
five  years,  or  so  much  thereof  as  he  may 
act  as  a  trustee."  Now,  it  appears  to 
me,  I  confess,  quite  impossible  upon  that 
gift  to  regard  ihe  gift  as  a  gift  of  any- 
thing but  an  aimuity.  It  is  suggested 
and  argued,  no  doubt  very  naturally  snd 
strongly,  that  what  the  testator  was  doing 
was  remunerating  his  trustees  for  their 
trouble;  no  doubt  he  was,  and  of  course 
he  might  remunerate  his  trustees  for  their 
trouble  by  an  aimuity  either  for  their  lives 
or  for  a  t^nporary  period,  or  during  so 
much  of  the  temporary  period  as  they 
might  respectively  act  There  is  nothing 
to  prevent  that  being  made  the  subject  ci 
remuneration;  and  it  appears  to  me  that 
to  treat  it  as  a  legacy  woidd  be  introducing 
for  what  is  natural  and  simple  thai  which 
is  purely  artificial  and  complex,  for  it  most 
be  that  each  trustee  is  to  luve  five  legacies 
of  400/.  each,  the  first  legacy  payable  at 
the  end  of  a  year,  the  second  payable  at  the 
end  of  the  second  year,  and  so  on,  that  is 
a  very  artificial  condition  of  things,  very 
uimatural,  and  not  at  all  that  which  accords 
with  the  testator^s  intention.  He  has  him* 
self  told  us,  as  I  have  observed,  "  I  do  nui 
call  these  gifts  to  the  executors  and  trus- 
tees legacies,  I  call  Uiem  annuities."  Then 
why  is  the  Court,  for  no  reason  that  I  can 
see,  to  introduce  a  complex  idea  of  thm 
being  so  many  different  legadeef  Why  Lb  it 
to  be  introduced  in  this  case  and  not  in 
any  other  case  of  a  gift  of  an  annuity  fay 
will!  I  really  see  no  reason.  I  fed  no 
hesitation  in  coming  to  the  oondusioii 
that  these  gifts  are  anrniilAns  in  the  piopa 
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I  of  the  temiy  in  distmciioti  fix>m  lega^ 
des  of  gtoflB  sums. 

The  next  question  will  also  torn  upon 
the  constraction  of  die  will,  and  it  is  this : 
the  testator  having  directed  that  his  assets 
shall  be  realised  and  invested  in  government 
ftmds   or   mortgages,    inasmn^   as  with 
regard  to  what  we  may  call  a  moiety  of  his 
property,  he  has  given  it  to  certain  persons 
as  tenants  for  life,  with  limitations  over 
to  their  children,  and  to  others  after  them, 
a  question   arises    between    the   tenants 
for  life  and  those  entitled  in  remainder  or 
reversion  as  to  what  is  to  be  done  with  the 
income  during  the  first  year,  or  during  the 
period  which  elapses  between  the  death  of 
the  testator  and  ike  realization  and  invest- 
ment of  the  assets,  to  answw  those  gifts. 
It  is  a  question  which  has  been  the  subject 
ci  much  discussion,  has  been  invc^ved  in 
much  difficulty,  and  upon  which  there  are 
no*  less  than  four  distinct  views,  each  sup- 
pOTted  by  one  or  more  Judges  of  the  fint 
eminence.     The  difficulty  is  in  knowing  in 
wh«t  way  the  property  is  to  be  dealt  with. 
Sappoae  the  simple  case  of  a  testator  giving 
his  residuary  property  to  A.  for  life,  and 
after  A.'s  death  to  his  diildren ;  what  is  to 
be  done  upon  the  death  of  the  testator, 
supposing  the  property  is  to  be  invested  in 
consols,  and  it  ttJces  a  year,  or  it  may  be 
two  or  three  years,  to  realize ;  at  all  events, 
what  income  is  the  tenant  for  life  to  have 
during  the  first  year  or  until  realization! 
One  view  has  been  l^t  he  shall  have  no 
income  at  alL     Now  of  all  the  four  views, 
that  is  the  very  last  I  should  ever  think  of 
arriving  at.     Take  the  common  case  of  a 
man,  who  has  a  wife  and  children,  dkpoeing 
of  his  property ;  he  leaves  it  to  his  wife  for 
life,  and  alter  her  death  to  his  children ;  is 
it  to  be  conceived  that  he  had  the  least  idea 
Hiat  for  the  first  twelve  months  after  his 
deaUi  his  wife  is  to  have  no  income  at  alii 
Tliat  is  a  conclusion  I  should  never  arrive 
at     Ano&er  suggestion  has  been,  l^t  he 
should  have  the  whole  of  the  income.  Primd 
faeiey    that    is    reasonable    enough ;    but 
supposing  part  of  the  testator's  property 
consists  of  assets  of  a  nature  wearing  out^ 
as  leaseholds  for  terms  of  years  or  Long 
Annuities,  you  would  be  actually  giving  to 
the  tenant  for  life  the  whole  corpus;  and 
therefore  that  difficulty  presents  itself  in  a 
eoBstmction  which  would  otherwise  be  not 


unreasonable.  If  the  thing  were  >w  titf^^m) 
I  confess  I  should  be  much  disposed  to  adopt 
tMs  view :  that  with  regard  to  all  property 
which  is  of  a  permanent  character, — ^for 
example,  bonds,  monies  in  the  fiinds^  mort^ 
gages,  dbc, — of  those  the  tenant  for  lifb 
should  have  the  income  during  the  first 
year,  and  as  to  property  which  is  of  a  ter^ 
minable  character,  that  should  be  realized, 
as  in  the  case  of  residuary  estates  given  to 
a  tenant  for  life,  with  remainder  over,  and 
not  intended  to  be  specifically  given  to 
the  tenant  for  lifb.  Another  conclusion, 
frequent  in  modem  times,  has  been  that 
adopted  by  Lord  L3mdhur8t  in  DifM$  v* 
3eoU  (1),  and  followed  in  several  cases; 
namely,  to  ascertain  as  well  as  you  can  what 
was  the  value  of  all  tlfo  testator's  property 
on  the  day  twelve  monliis  after  his  death) 
tmd  then  to  give  \he  tenant  for  life  during 
the  first  year  the  income  of  Uiat;  in  other 
words,  if  the  direction  was  to  invest  in  a 
given  stock,  in  the  3/.  per  cents.  fc»r  exam^ 
pie,  you  have  to  inquire  how  m«ch  31,  per 
cents,  the  property  would  have  bought,  and 
tiien  to  give  the  tenant  for  life  an  inccmie 
for  the  first  year,  equal  to  the  dividend 
which  would  accrue  thereon.  And  if  no 
particular  investment  is  directed,  then  yon 
take  the  account^  and  give  him  4/1  per  cent 
The  principal  objection  to  that  course 
appears  to  me  to  be  the  difficulty  of  it  In 
t&e  first  place,  the  tenant  for  life  wants  his 
income  in  the  first  year,  and  may  be  in  dif- 
ficulty whilst  you  wait  to  ascertain  the  valtte 
of  the  property ;  besides  which  it  is  a  very 
difficult  thing,  two,  three,  four  or  ten  years 
afterwards,  to  say  what  was  the  value  on  a 
given  day,  and  it  must  be  a  rou^  conclusion 
that  is  arrived  at  There  is,  however,  an 
abstract  justice  in  it ;  and  I  think  if  I  were 
to  decide  upon  the  authorities,  I  should  be 
much  disposed  to  adopt  that  view,  because 
I  think  it  has  received  the  most  approbation 
of  late  years.  But  it  appears  to  me  l^t  I 
am  relieved  from  the  necessity  of  deciding 
the  question,  because  I  think  the  testator 
himself  has  decided  for  the  parties.  As  I 
have  said,  his  property  consisted  of  funds 
of  a  particular  character.  North  and  Soutll 
American  and  various  other  frmds,  which 
he  was  quite  aware  would  require  great 
skOl,  judgment,  patience  and  time  in  reaH- 

(I)  4  Rmto.  195. 
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zation.  It  might  be  expedient  to  retain 
some  portions  of  the  securities  in  specie^ 
not  only  temporarily,  but  permanently,  and 
the  testator  wished  the  trustees  to  have 
that  power.  He  says  :  "  And  the  income 
of  the  part  so  retained  shall,  until  it  shall 
be  sold,  be  applied  as  herein  directed  of  the 
proceeds  of  the  sale  thereof";  but  this  is  a 
mere  inaccuracy  of  expression,  for  "the 
proceeds  of  the  sale  thereof"  would  be 
invested  in  stock,  and  it  would  only  be 
the  income  of  those  investments  which  the 
tenant  for  life  would  have  if  that  were  the 
construction.  Taking  together  the  direction 
to  allot  to  his  nephews,  other  than  Joshua 
Scholefield,  and  to  retain  for  Joshua  Schole- 
field  and  his  nieces  or  grand-nieces,  the 
meaning  of  the  testator  in  the  whole  of  this 
clause  was  not  to  alter  the  effect  of  what 
he  had  before  done  for  the  tenants  for  life,* 
but  simply  to  give  such  discretion  and 
powers  as  should  effect  the  most  successful 
realization  of  his  property.  The  testator 
has  said,  in  effect,  whatever  remains  uncon- 
verted, the  tenaQts  for  life  are  to  have  the 
income  of;  and  therefore  I  consider  that 
the  tenants  for  life  of  these  respective 
twelfths  are  to  have  the  income  of  the  pro- 
perty in  specicj  except  as  to  such  parts  as 
were  converted  and  invested. 

Then  there  is  another  question  of  a  pecu- 
liar kind,  and  one  whidi  is  novel  to  me. 
The  testator  has  directed  the  sale  and  con- 
version of  his  securities,  and  the  investment 
of  the  proceeds  in  funds  of  a  certain  descrip- 
tion, that  is,  in  government  funds  and 
mortgages.  Take  a  security,  say  American 
stock  of  any  kind,  bearing  interest  or  divi- 
dends payable  at.  any  given  time,  in  January 
and  July ;  if  you  sell  it  at  any  other  time 
than  precisely  the  period  at  wMch  the  divi- 
dend has  just  accrued  payable,  and  there  is 
therefore  no  dividend  running  upon  it^  only 
a  dividend  commencing  to  run,  of  course 
the  money  you  get  for  tiie  sale  is  so  much 
more  in  proportion  to  the  tipie  which  has 
elapsed  between  the  last  dividend  day  and 
the  next  dividend  day;  and  if  you  are  very 
near  the  next  dividend  day,  you  can  get  so 
much  more  for  your  stock  than  if  you  sell 
it  ex,  div,y  that  is,  without  the  dividend. 
Therefore,  the  price  you  get  is  compounded 
partly  and  chiefly  of  the  value  of  the  stock 
itself,  independently  of  any  dividend  or 
portion  of  dividend,  and  partly  of  the  value 


of  that  pcnrtion  of  the  dividend  which  may 
be  considered  to  be  apportioned  to  the 
period  which  has  elapsed  since  the  last 
dividend  day.    Then,  it  is  said,  why  should 
not    the   tenant  for  life  have  thati    It 
is  rather  remarkable  that  in  the  thousands 
of   cases  of   administration  of  estates  in 
modem  times,  where  similar  directions  have 
been  given,  we  have  never  been  in  the 
habit  of  regarding,  or  of  thinking  of  admi- 
nistering, any  such  equity.  When  you  con- 
sider it  a  littie  further,  it  is  obvious  that  if 
the  tenant  for  life  is  to  have  something  out 
of  the  purchase-money  when  you  come  to 
invest  that  money,  unless  you  invest  it  on 
the  very  day  on  which  there  is  no  dividend 
you  are  doing  exactly  the  same  thing  the 
other  way;  and  therefore  you  ought  to  take 
from  the  tenant  for  life  something  of  his 
next  dividend  and  add  that  to  the  capital, 
in  order  to  make  the  thing  equal;  because 
it  is  clear  if  there  is  an  equity  one  way  there 
is  an  equity  the  other  way.     It  is  obvious 
that  the  reason  why  such  an  equity  on  either 
side  has  never  been  administered  habitually 
by  this  Court  is,  that  you  can  hardly  con- 
ceive a  more  serious  and  grievous  burthen 
imposed  upon  people's  estates  than  having 
in  every  case  such  a  complicated  investigar 
tion  as  all  that  would  lead  to.    The  gain  to 
one  party  or  the  loss  to  the  other  would  be 
far  more  than  compensated  by  a  tenth  part 
of  the  expense  which  might  be  incurred  in 
a  complex  and  difficult  case  in  ascertaining 
it  all;  and  for  that  reason,  no  doubt,  the 
thing  has  never  been  done.     I  will  not  be 
the  first  to  introduce  a  practice  which,  I 
believe,  would  be  a  terrible  scourge  upon 
persons  interested  in  a  testator's  estate. 
But  I  must  advert  to  this,  that  a  case  has 
been  cited  of  Lord  Londeshoroughy,  Somer- 
ville^  in  which  something  of  this  sort  of 
equity,  no  doubt,  was  administered;  but 
when  I  look  at  that  case,  I  find  that  it  was 
decided  evidently  on  special  circumstances. 
A  very  large  sum  of  consols  was,  for  the 
convenience  of  a  purchase,  to  be  sold  just 
before  the  transfer-books  closed,  and  the 
rents  would  only  be  received  in  part  by  the 
purchaser.    Putting  these  things  together, 
the  Master  of  the  Bolls  said  that  the  tenant 
for  life  ought  not  to  be  deprived  of  that 
dividend     That  would  not  justify  me  in 
saying  that  I  should  introduce  a  practice 
which  I  conceive  to  be  very  objectioaable, 
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therefore,  I  do  not  think  that  any  snch 
equity  ought  to  be  administered. 

Then,  it  was  suggested  that,  though  this 
may  be  very  just  and  true  with  regard  to  pro- 
perty which  is  in  the  nature  of  stock,  where 
the  income  consists  of  so  many  half-yearly 
payments  payable  at  the  end  of  each  succes- 
sive half-year,  it  is  not  properly  applicable 
to  the  case  where  the  investment  is  in  pro- 
perty which  is  yielding  interest  de  die  in 
diem;  for  example,  debentures,  bonds,  mort- 
gages and  property  of  that  sort.  I  may  say, 
with  regard  to  that  case,  that  the  new  prac- 
tice suggested  has  never  been  applied;  and 
it  appears  to  me  if  I  were  to  apply  it  in  that 
case,  I  must  apply  it  conversely  with  regard 
to  purchasers;  and  therefore  all  I  can  do  is, 
to  adhere  to  tiie  old  practice,  and  say  there 
is  no  such  equity  as  that  contended  for  on 
the  part  of  the  tenants  for  life. 


STtTABT,V.C.  ) 

April  30.     / 


BULL  V.  WITHEY. 


Practice — Feme  Covert — Order  to  An- 
swer McparcUely — Attachment, 

Where  a  married  woman  had  upon  her 
oum  application  obtained  an  order  to  ansioer 
teparately  from  her  husband^  and  made 
default  in  anstoering^  an  attachment  was 
iuued  against  her. 

This  was  a  motion,  ex  parte,  for  an  order 
for  an  attachment  against  Mrs.  Withey, 
who,  upon  her  own  application,  had,  on  the 
20th  of  March  1863,  obtained  an  order  to 
answer  separately  and  apart  firom  her  hus- 
•  band.  Mrs.  Withey  had  not  put  in  her 
answer  although  her  time  for  doing  so  had 
expired. 

Mr.  W.  W.  Cooper,  in  support  of  the 
motion,  referred  to — 

Taylor  y.  Taylw,  12  Beav.  271  ;  s.c. 

19  Law  J.  Rep.  (n.s.)  Chanc.  304. 
H€yine  v.  Patrick,  30  Ibid.  405  ;  s.  c.  31 
Law  J.  Rep.  (n.s.)  Chanc.  424 :  see 
8eton  on  Decrees,  1256. 

Stuaet,  V.C.,  on  the  authority  of  the 
cases  cited,  made  the  order. 


KiKDBKSLEY 

Feb.  20. 
May  25 


EY,  V.C.J 

^  21;      \  . 
25.  ( 


In  re  the  britirh  pko- 

VIDKNT  OPE  AND 
FIBE  ASSURANCE 
SOCIETY,  re  ORPEN. 


New  SxRixs,  32.'-Ghaho. 


Joint- Stock  Companies  Act,  7  dh  S  Vict 
cAlO.ssA  3, 54. — Transfer  after  Call  made, 
but  before  Time  of  Payment — Effect  of  Non- 
Rettim  of  Transfer — Costs  of  Appearance 
of  CreditOTf^  Representative. 

The  Uth  section  of  the  7  <fe  8  Vict  c,  110. 
prohibits  the  transfer  of  his  shares  by  a  share- 
holder only  if  he  shall  not  have  paid  the 
full  amount  payable  as  well  as  due,  in  respect 
of  every  share  held  by  him.  Therefore,  in  a 
case  governed  by  that  act,  non-payment  of 
a  call  made  before,  but  not  payable  until 
after,  the  execution  of  a  transfer,  forms  no 
objection  to  the  validity  of  the  transfer. 

The  nonreturn  of  a  transfer  to  the  Regis- 
trar of  Joint-Stock  Companies,  under  7  i&  8 
Vict.  c.  110.  *.  13,  though  leaving  the  trans- 
ferror liahU  for  the  debts  of  the  company  as 
between  himself  and  the  creditors  of  the  com- 
pany, does  not  leave  him  so  liable  as  between 
himself  and  the  other  shareholders;  and,  con- 
sequently, the  omission  to  m>ake  such  return 
affords  no  ground  for  placing  him  on  the 
list  of  contributories. 

The  creditoTif  representcUive  has  a  right 
to  appear  on  a  contributory  sumnums  under 
a  vnnding-up,  and  have  his  costs. 

This  case  came  on  upon  an  adjourned 
sxmunons  from  chambers  upon  the  question 
whether  Daniel  Orpen  was  liable  to  be  con- 
tinued on  the  list  of  contributories  in  the 
winding  up  of  this  company.  The  facts 
were  these:  Previously  to  May  1857  Daniel 
Orpen  was  appointed  agent  for  the  company 
for  the  county  of  Oxford,  and  as  such  was 
required  to  take  200  shares,  upon  which 
he  paid  a  deposit  of  It  per  share.  In  that 
month  the  directors  became  dissatisfied  with 
him,  on  the  ground  of  inefficiency  in  his 
office  of  procuring  insurances,  <fec.,  and  were 
desirous  of  getting  rid  of  him.  He,  on  the 
other  hand,  having  a  like  desire  to  retire, 
and  also  to  sell  Ms  shares,  applied  to  Mr. 
Sheridan,  who  was  the  managing  director 
of  the  company,  to  dispose  of  his  shares 
and  take  the  agency  off  his  hands,  and  a 
correspondence  ensued  between  them,  re- 
sulting in  an  offer  from  Mr.  Sheridan  to  give 
him  (Orpen)  50^.  for  his  shares;  and  on 
4M 
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the  30th  of  May,  Orpen,  by  appointment, 
met  Mr.  ShericUui  at  the  company's  office 
in  Chatham  Place,  where  he  executed  a 
transfer  to  Mr.  Sheridan  of  the  200  shares, 
by  the  usual  printed  form  filled  up,  and 
received  a  cheque  from  Mr.  Sheridan  on 
his  (Sheridan's)  private  bankers  for  the 
money.  On  the  21st  of  May  1857  (that  is, 
before  the  above  transfer)  a  call  of  10*.  per 
share  was  made,  payable  on  the  30th  of 
June,  which  was  not  paid,  and  Orpen's  name 
was  never  returned,  as  having  transferred 
his  shares,  to  the  Joint-Stock  Companies* 
Registry  Offica  Nothing  further  occurred, 
as  regarded  Orpen,  imtil  March  1861,  when 
the  society  was  ordered  to  be  wound  up 
on  the  usual  petition,  and  the  official 
manager  placed  Orpen's  name  on  the  list 
of  contributories,  of  which  when  he  had 
notice  he  contended  that,  having  transferred 
his  shares  to  Sheridan,  he  was  not  liable ; 
but  the  deed  of  transfer,  when  produced, 
was  found  to  contain  in  two  places  the 
interlineation,  after  the  words  "John 
Sheridan,"  of  the  words  "on  behalf  of 
the  British  Provident  Society,"  so  as  to 
make  it  appear  that  the  transfer  was  to 
Sheridan  as  agent  for  the  company  merely. 
Orpen  then  made  an  affidavit,  swearing 
that  these  interlineations  were  not  in  the 
deed  of  transfer  when  he  executed  it ;  and 
upon  that  question  the  chief  clerk  caused 
Mr.  Sheridan  and  Mr.  Knight,  a  clerk  who 
was  a  witness  to  and  had  attested  the  transfer, 
to  attend  in  his  Honour's  chambers  and  be 
examined  vivd  voce;  and  the  result  was,  that 
the  chief  clerk  considered  that  the  inter- 
lineations were  in  the  deed  of  transfer  when 
it  was  executed,  and  retained  Orpen's  name 
upon  the  list,  on  the  ground  that  the  trans- 
fer to  the  company  was  not  valid  under  the 
157th  clause  of  the  articles  of  association, 
which  provided  that  although  the  directors 
might  purchase  shares  under  the  156th  sec- 
tion, yet  they  could  not  do  so,  unless  it  was 
sanctioned  by  a  general  meeting,  which  was 
not  done  in  this  case.  Orpen,  not  being 
satisfied  with  the  decision  of  the  chief 
clerk,  requested  to  have  the  opinion  of  his 
Honour  upon  the  point,  and  the  summons 
was  adjourned  for  hearing  before  the  Vice 
Chancellor.  When  the  stmimons  came  on  -to 
be  argued,  as  it  appeared  to  the  Vice  Chan- 
cellor that  the  whole  turned  upon  the  fact 
whether  the  interlineations  were  made  at 


the  time  the  transfer  was  executed  or  not, 
and  as  the  credibility  of  the  witnesses  on 
either  side  was  in  question,  and  as  a  similar 
interlineation  appeared  also  in  the  books  of 
the  society,  his  Honour,  under  the  powers 
vested  in  him  by  the  recent  statute,  sum- 
moned a  jury  upon  the  issue  whether 
the  interlineations  were  made  at  the 
time  the  transfer  was  executed.  The  jury 
was  summoned,  and  after  hearing  the 
evidence  of  Mr.  Sheridan,  Mr.  Knight,  Mr. 
Orpen  and  other  persons,  found  that  the 
interlineations  were  not  in  the  deed  of 
transfer  when  it  was  executed,  and  his 
Honour  expressed  his  entire  concurrence  in 
the  finding.  The  official  manager,  however, 
considered  that  there  were  other  grounds 
upon  which  Mr.  Orpen's  name  should  be 
continued  on  the  list,  and  the  summons 
was  now  argued  upon  those  grounds. 

Mr,  Karslake  appeared  for  the  official 
manager. — ^There  were  two  grounds  upon 
which  Mr.  Orpen's  name  ought  to  be  re- 
tained upon  the  list :  first,  that  a  call  having 
been  made,  he  was  disabled  from  transferring 
his  shares  until  he  had  paid  that  call,  under 
the  7  &  8  Vict.  c.  110.  s.54 ;  and,  next,  that 
he  was  not  returned  to  the  Joint-Stock  Com- 
panies' Registry  Office,  under  the  13th  sec- 
tion. The  sections  referred  to  were  as  fol- 
lows: the  54th  section  enacted  (inter  alia), 
"  that  if  at  the  time  of  such  transfer,  the 
shareholder  shall  not  have  paid  the  full 
amount  due  and  payable  to  the  company 
on  every  share  held  by  him,  then  he  shall  not 
be  entitled  to  transfer  any  share,  unless  there 
be  a  provision  to  the  contrary  in  the  deed 
of  settlement"  The  13th  was,  "That  until 
the  return  of  the  transfer,  or  other  fact  or 
event  whereby  a  person  becomes  the  holder 
of  any  shares,  be  made,  it  shall  not  be  lawful 
for  such  company,  its  directors  or  officers,  to 
pay  to  any  such  person  any  part  of  the  profits 
of  the  concern,  nor  for  any  such  person  to 
sue  for  or  recover  such  profits,  or  in  any- 
wise to  act  as  a  shareholder;  and  that  until 
the  return  of  the  transfer  of  any  share  shall 
have  been  made  the  person  whose  share 
shall  have  been  thereby  transferred,  shall, 
so  far  as  respects  his  liability  to  the  debts 
of  the  company  and  reimbursement  thereof, 
be  deemed  to  continue  a  shareholder  of 
such  company" — North  American  Colonial 
Association  of  Ireland  v.  Bentley  (1). 
(1)  19  Law  J.  Rep.  (k.s.)  Q.B.  427. 
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Re  Pkoenix  Life  Assurance  Companyy 
ex  parte  HatUm,  31  Law  J.  Rep.  (n.s.) 
Chanc.  340. 
/•*  re  the    Vale  of  Neath  and  South 
Wales  Brewery  Jomt-Stock  Company ^ 
ex  parte  Morgan,  1  Mac.  k  G.  225; 
8.C.  1  HaU<fe  Tw.  320;  18  Law  J. 
Rep.  (n.8.)  Chanc.  265. 
In  re  MaryUhon/e  JoirU-Stock  Banking 
Company,  Stanhopes  case,  3  De  CJex 
&  Sm.   198;  s.  c.   19  Law  J.  Rep. 
(n.8.)  Chanc  389. 
Mr,  Shebbeare,  for  the  creditors'  repre- 
sentative, supported  the  argument  of  the 
official  manager. 

Mr.  Day  and  Mr.  Phear,  for  Mr.  Orpen, 
contended  that  he  was  not  liable.  The  call 
was  not  payable  till  after  the  transfer,  and 
that  was  sufficient;  and,  moreover,  there 
had  been  clear  acquiescence. 

Mr.  Karslake  was  heard  in  reply. 

KiNDBBSLBY,  V.C.  (May  25.) — The  ques- 
tion in  this  case  is,  whether  Daniel  Orpen 
ought  to  be  continued  on  the  list  of  con- 
tribntories  of  this  society,  which  is  being 
wound  up.  It  appears  that  Daniel  Orpen 
was  at  one  time  the  holder  of  200  shares; 
he  had  been  appointed  agent  of  the  society 
for  the  county  of  Oxford,  residing  at  Thame, 
and  it  seems  to  have  b^n  a  condition  that 
he  should  be  a  holder  of  shares,  and 
accordingly  he  held  200  shares,  and  1/. 
deposit  was  paid  upon  those  shares.  In 
May  1867,  the  directors  of  the  company 
were  dissatisfied  with  the  efficiency  of 
Orpen  as  an  agent,  and  desired  to  get  rid 
of  him;  and  he  also  wished  to  determine 
his  agency  and  get  rid  of  his  shares,  and 
applied  to  Mr.  Sheridan,  who  was  the 
managing  director,  to  relieve  him  from  the 
shares  and  agency,  and  some  considerable 
negotiation  took  place  and  some  contro- 
versy, which  ultimately  ended  in  Sheridan 
s^^teeing  to  give  Orpen  50/.  for  his  200 
shares;  and  on  the  30th  of  May  1867, 
Orpen  executed  a  deed  or  instrument  of 
transfer  to  Sheridan.  In  March  1861,  an 
order  for  the  winding  up  of  the  company 
was  made,  and  the  official  manager  in  the 
usual  way  settled  his  list,  including  therein 
the  name  of  Orpen.  Orpen  insisted  that 
his  name  ought  not  to  be  upon  the  list  of 
eontributories,  and  that  he  had  transferred 
his  shares.  On  producing  the  deed  of  trans- 


fer, it  appeared  that  there  were  two  inter- 
lineations, by  means  of  which  the  transfer 
purported  to  be  to  Sheridan,  **on  behalf 
of  the  company."   Orpen  insisted  that  these 
interlineations  were  not  in  the  deed  at  the 
time  of  its  execution,  and  made  an  affidavit 
stating  precisely  to  the  same  effect    Sheri- 
dan, the  managing  director,  and  Knight,  a 
clerk  of  the  company,  were  examined  vivA 
voce  before  the  chief  clerk;  and,  on  their 
testimony,  the  chief  clerk  thought  that  the 
interlineations  were  in  the  instrument  at 
the  time  of  its  execution,  and  that,  there- 
fore, Orpen*s  name  must  be  retained  upon 
the  list,  because  the  transfer  to  Sheridan 
was  not  valid  as  a  transfer  to  the  company. 
Orpen  desiring  to  have  the  decision  of  the 
Judge  himself,  the  matter  was  adjourned 
into  court ;  and  it  appeared  to  me  that  the 
whole  question  turned  upon  the  credibility 
of  the  evidence,  the  interlineations  not  only 
existing  in  the  instrument  of  transfer  itself, 
but  there  being  other  corresponding  inter- 
lineations in  the  books  of  the  company,  and 
I  thought  therefore  that  the  proper  course 
was  to  have  the  question  decided  by  a  jury ; 
and  accordingly,  there  being  two  Issues,  be- 
cause there  were  two  interlineations,  the 
question  was,  whether  the  interlineations 
were  in  the  instrument  when  it  was  exe- 
cuted by  Orpen.     Those  issues  were  tried 
before  me  by  a  jury,  and  the  jury  came  to 
a  conclusion  in  favour  of  Orpen;  in  other 
words,  their  opinion  clearly  was  that  the 
interlineations  had  been  made  subsequently 
to   the  execution  of   the  instrument  by 
Orpen ;  and,  I  must  say,  the  verdict  of  the 
jury  appeared  to  me  to  be  a  just  and  proper 
one,  and  that  no  twelve  men  of  honesty 
and  integrity  could,  upon  such  evidence^ 
have  come  to  any  other  conclusion.  When 
the  matter  came  on  to  be  disposed  of  on 
this  verdict,  it  was  represented  by  counsel  for 
the  official  manager  that  there  were  other 
groimds  for  continuing  Orpen 's  name  on  the 
list,  even  supposing  the  interlineations  were 
not  in  the  instrument  of  transfer  at  the 
time  of  its  execution ;  and  I  own  that  it  took 
me  by  surprise,  because  I  thought  that  the 
whole  question  turned  upon  the  validity  of 
the  act  of  transfer,  but  I  could  not  hold 
that  the  official  manager  was  precluded  from 
bringing  forward  other  grounds;  although 
if  they  had  been  brought  forward  in  the 
first  instance,  it  is  obvious  that  it  would 
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have  been  the  most  coDvenient  course  to 
discuss  them  first,  and  thus,  perhaps,  save 
the  expense  of  the  trial;  but  it  signifies 
nothing;  for  the  matter  has  been  argued 
on  the  other  grounds :  and  on  the  points 
now  raised  I  am  to  give  my  decision. 

The  grounds  upon  which  it  is  contended 
that  Orpen's  name  should  be  continued  on 
the  list  of  contributories,  are  two:  first, 
that  shortly  before  the  date  of  the  transfer, 
a  call  was  made  on  the  shareholders,  and 
that  uptil  that  call  was  paid,  Orpen 
was  disabled  by  the  terms*  of  the  54th  sec- 
tion of  the  7  &  8  Vict  c,  110,  from  trans- 
ferring his  shares.  The  facts  on  which  this 
contention  rests  are  these:  on  the  21st  of 
May  1857,  a  call  was  made,  that  is,  before 
there  had  been  any  transfer,  and  the  call 
so  made,  was  made  payable  upon  and  not 
until  the  30th  of  June,  and  in  the  interval 
between  the  date  of  the  call  and  the  day 
when  it  was  made  payable,  namely,  on  the 
30th  of  May  1857,  the  transfer  took  place 
and  was  executed.  So  that  the  transfer 
being  made  between  the  date  of  the  call 
and  the  30th  of  June,  the  question  is, 
whether,  on  the  construction  of  that  sec- 
tion, the  transfer  is  valid.  The  54th  section, 
after  giving  a  general  right  to  shareholders 
to  transfer  their  shares  and  describing  the 
form  of  transfer,  and  directing  that  every 
transfer  should  be  entered  by  the  directors 
in  the  books  of  the  company  called  the 
"  Registry  of  Transfers,"  contains  the  fol- 
lowing proviso :  "  Provided  always,  that  if 
at  the  time  of  such  transfer  a  shareholder 
shall  not  have  paid  the  fuU  amount  due 
and  payable  to  the  comjiany  on  every  share 
held  by  him,  he  shall  not  be  entitled  to 
transfer  any  shares,  unless  there  shall  be 
a  provision  to  the  contrary  in  the  deed  of 
settlement."  Now,  whatever  construction 
ought  to  be  put  on  the  words  *'  due  and 
payable,"  one  thing  appears  to  me  to  be 
clear,  namely,  that  the  time  to  which  the 
clause  refers  is  the  time  of  transfer — ^the  ' 
time  of  executing  the  deed  of  transfer, — and 
this  is  not  merely  matter  of  inference,  but  by 
the  express  words  of  the  statute,  ''if  at  the 
time  of  such  transfer  a  shareholder  shall  not 
have  paid  the  full  amount,  then,"  <fec  The 
legislature  clearly  intended  to  point  to  the 
state  of  things  existing  at  the  time  of  the  exe- 
cution of  the  transfer ;  the  intention  was,  that 
in  order  to  enable  a  shareholder  to  make  a 


valid  transfer,  he  must  before  he  executes 
the  deed  of  transfer,  have  actUaUy  paid  the 
fall  amount  due  and  payable,  not  merely 
on  the  shares  about  to  be  transferred,  hut 
on  every  other  share  held  by  him;  and 
whatever  meaning  is  to  be  attributed  to  the 
words  "  due  and  payable,"  it  appears  to  me 
beyond  all  doubt,  that  the  amount  which 
the  shareholder  must  have  paid  to  the 
company  in  order  to  enable  him  to  make  a 
valid  transfer,  is  the  amount  due  at  that 
time  and  up  to  that  time.     If  anything  is 
then  due  and  payable,  he  must  pay  it  before 
the  transfer,  otiierwise    it  is   invalid;  if 
nothing  is  due  and  payable,  the  transfer  is 
valid.   It  is  obvious  that  if  ^e  words  "  due 
and  payable"  are  held  to  mean  not  only 
then  due  up  to  that  time,  but  at  any  time, 
that  is,  at  any  subsequent  time,  that  would 
render  it  impossible  for  a  shareholder  to 
make  any  transfer,   because   they  would 
embrace  any  future  call ;  and  it  is  therefore 
clear  that  the  time  referred  to  is  the  time 
of  the  execution    of  the  instrument  of 
transfer. 

What  is  meant,  then,  by  the  words  "  due 
and  payable")  What  is  their  natural  and 
primary  meaning,  irrespective  of  thecontextt 
The  words  are  not  due  or  .payable,  but  due 
and  payable,  that  is,  not  only  due  but  also 
payable.  Now,  if  a  man  is  under  a  present 
obligation  to  pay  a  sum  of  money  at  a  future 
day,  it  would  be  certainly  using  inaccunte 
language  to  say  '*the  amount  now  due  and 
payable."  Take  the  caae  of  a*  promissory 
note  dated  yesterday,  but  payable  six 
months  hence,  would  it  be  proper  to  say 
that  such  note  was  due  and  payable.  I  am 
assuming  that  it  is  now  due :  is  it  now 
payable?  Most  assuredly  it  is  not,  it  is  not 
payable  till  a  future  day,  that  is,  it  is  **debir 
turn  in  profsentt  solvendum  in  fuitiro,  and 
that  is  not  merely  the  popular  but  the 
strictly  legal  phraseology.  If^  therefore, 
that  is  the  natural  and  primaiy  meaning  of 
the  words  "due  and  payable,"  irrespecdve 
of  the  context,  let  us  see  what  light  is 
thrown  upon  them  by  the  context,  because 
it  may  compel  a  different  meaning  to  be 
put  on  the  words,  "if  at  the  time  of  such 
transfer  the  shareholder  shall  not  have  paid 
the  full  amount  due  and  payable."  "If  he 
shall  not  have  paid,"  clearly  refers  to  some 
amount  of  money  which  the  shareholder 
ought  to  have  actually  paid,  the  l^ifibture 
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providing  for  the  case  of  a  shareholder 
desiring  to  make  a  transfer  being  in  default 
for  not  having  made  some  payment  to  the 
company  which  at  that  time  he  ought  to 
have  made,  and  the  intention  was,  in  such 
a  case,  to  withhold  the  right  to  transfer  if 
he  had  not  paid  the  full  amount  which  at 
that  time  he  ought  to  have  actually  paid  ; 
so  that,  it  appears  to  me  according  to  the 
natural  and  primary  meaning  of  the  words 
'Mue  and  payable,''  having  regard  to  the 
context,  it  is  clear  that  the  intention  of  the 
legislature  was,  that  where  you  are  making 
a  transfer,  if  at  the  time  of  the  transfer  a 
single  shilling  is  due  and  payable,  you 
cannot  transfer.  I  may  here  observe  on 
the  contrast  between  the  wording  of  this 
proviso  and  that  used  in  the  16th  section 
of  the  Companies  Clauses  Consolidation 
Act,  (8  &  9  Vict  c.  16.)  which  was  passed 
in  the  following  year,  after  the  act  upon 
which  this  question  turns,  one  being  passed 
in  1844  and  the  other  in  1845,  diat  is 
the  Companies  Clauses  Consolidation  Act, 
which  contains  this  16th  section.  The  lan- 
guage is,  that  "no  shareholder  shall  be 
entitled  to  transfer  any  shares  after  any  call 
shall  have  been  made  in  respect  of  those 
shares,  until  he  shall  have  paid  such  call, 
nor  until  he  shall  have  paid  all  calls  for 
the  time  being  due  on  any  share  held  by 
him."  The  words  here  is  "due,"  and  not 
"due  and  payable,"  and  he  is  not  to 
transfer  "after  call  shall  have  been  made." 
Now,  this  language  is  very  different  from 
that  of  the  54th  section  of  the  act  of  1844; 
and  if  the  Companies  Clauses  Consolida- 
tion Act  of  1846  applies  to  this  company, 
then,  beyond  all  doubt,  Mr.  Orpen's 
transfer  is  invalid,  because  at  the  time  of 
the  transfer  a  call  had  been  made;  and 
although  it  was  not  payable,  the  call  must 
under  this  section  be  paid  before  transfer, 
although  the  day  of  payment  had  not 
arrived.  But  that  act  does  not  apply  to  ^ 
this  company.  The  companies  to  which 
it  applies  are  defined  by  the  Ist  section,  by 
which  it  is  enacted  that  "  it  shall  apply  to 
any  company  incorporated  by  any  act  sub- 
sequent to  this  act,"  and  this  company  is 
incorporated  under  the  act  of  1844.  I 
refer,  however,  to  this  16th  section  for  the 
purposes  of  pointing  out  how  different  is 
the  language  used,  and  how  different  the 
intention,  from  those  of  the  54th  section  of 


the  earlier  act  K  the  language  of  the 
proviso  of  the  54th  section  of  tiie  act  of 
1844  expressed  an  object  which  it  was 
intended  to  carry  into  effect  by  the  16th 
section  of  the  subsequent  act  of  1845,  why 
did  the  legislature  frame  a  clause  entirely 
different  that  did  not  preserve  the  same 
language?  Simply  because  the  54th  section 
did  not  express  and  enact  that  which  they 
meant  to  enact  by  the  act  of  1845.  The 
section  in  the  act  of  1844  means  one  thing, 
and  the  16th  section  in  the  act  of  1845 
means  another.  I  have  endeavoured  to 
discover  whether  there  are  any  cases  on  the 
construction  of  these  sections;  but  I  have 
not  been  able  to  find  any,  and  I  assume 
that  counsel  could  not,  otherwise  they 
would  have  been  brought  forward,  and 
therefore  it  may  be  taken  for  granted 
that  there  are  not  any  such.  I  may,  how- 
ever, mention  that  I  have  found  a  case 
of  The  Aylesbury  Railway  Company  v. 
Mount  (1),  which  turned  upon  a  different 
act  of  parliament,  the  6  Will  4.  c.  xxxvii. 
(local  and  personal),  the  question  in  which 
was,  not  whether  ^e  transfer  was  valid  or 
invalid, — the  case  in  fact  did  not  touch  that 
question, — ^but  whether,  assuming  the  trans- 
fer to  be  valid,  the  shareholder  who  made 
the  transfer  by  virtue  of  a  peculiar  clause 
of  the  act,  still  remained  liable  for  a  call 
made  before  the  transfer  was  executed. 
That  case  is  somewhat  similar  to  the  present 
on  the  question  of  the  time,  but  the  question 
did  not  arise  upon  the  act  which  I  have  to 
consider,  but  upon  a  totally  different  one 
and  on  a  totally  different  clause,  and  not 
as  to  the  validity  of  the  transfer,  which  was 
immaterial,  but  whether  the  call  was  valid. 
The  only  other  case  I  have  been  able  to 
find  was  decided  in  the  Court  of  Queen's 
Bench,  and  that  is  The  North  American 
Colonial  Associatiofi  of  Ireland  v.  Bentley^ 
and  in  that  case  the  question  was,  not 
whether  the  transfer  was  valid  or  not,  but 
whether  the  transferor  remained  liable  for 
a  call  made  before  the  transfer  was  exe- 
cuted, and  that  case  turned  upon  the  con- 
struction of  another  local  and  personal  act 
with  very  different  clauses  from  those  now 
in  question.  That  act  is  the  5&6  Vict, 
c.  xcvi.  s.  16,  which  enacts  "  that  no  share- 


(1)  4  Man.  &  G.  651;  8.c.  U  Law  J.  Bep.  (n.s.) 
C.P.  258. 
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holder  shall  be  entitled  to  transfer  any 
shares  until  he  shall  pay  all  calls  for  the 
time  being  due  on  every  share  held  by  him,'' 
not  '*  due  and  payable,''  and  there  are  other 
clauses  which  are  not  material  to  the  present 
question;  but  upon  the  whole,  the  Court 
came  to  the  conclusion,  that  the  transferor 
and  shareholder  remained  liable  to  a  call 
made  previous  to  the  transfer,  although  the 
day  of  payment  had  not  arrived.  Mr.  Jus- 
tice Patteson,  in  giving  judgment,  said  that 
the  meaning  of  the  words  ^'  all  calls  for  the 
time  being  due"  was  the  same  as  that  which 
we  find  in  the  Companies  Clauses  Consoli- 
dation Act,  ''shall  not  transfer  shares 
when  any  call  is  due,"  In  the  absence, 
therefore,  of  any  direct  authorities  on  the 
point,  and  reasoning  on  the  language  and 
construction  of  the  act,  it  appears  to  me 
that  the  transfer  by  Mr.  Orpen  to  Mr. 
Sheridan  was  not  invalid  by  reason  that  at 
the  time  of  the  transfer  a  call  had  been  made 
which  was  not  payable  until  afterwards. 

The  other  ground  upon  which  it  has 
been  contended  that  Mr.  Orpen  was  not 
entitled  to  have  his  name  taken  off  the  list 
was,  that  it  had  not  been  returned  to  the 
Office  of  Registry  of  Joint-Stock  Companies, 
as  it  ought  to  have  been,  so  that  Mr.  Orpen's 
name  remained  on  the  list  of  shareholders 
of  the  company.  As  a  matter  of  fact,  that 
was  so,  and  the  question  is,  what  is  the 
effect  of  itf  and  that  depends  on  the  13th 
section  of  the  7  <fe  8  Vict  c.  110,  and  I  may 
refer  for  a  moment  shortly  to  the  two 
preceding  sections.  By  the  1 1th  section  the 
directors  of  the  company  are  required  twice 
in  every  year,  that  is,  in  the  months  of 
January  and  July,  to  make  a  return  to  the 
Office  of  Registry,  of  all  persons  who  since 
the  last  half-year  have  become  shareholders 
"  othertmse  than  by  transfer,"  that  is,  lega- 
tees, &c. ;  and  the  12th  section  provides  that 
any  party  to  a  transfer  may  require  the 
directors,  without  waiting  for  the  next  half- 
year,  to  return,  and  upon  proof  of  the 
transfer  and  request,  a  party  may  himself 
make  a  return  which  is  to  be  duly  regis- 
tered, as  if  it  had  been  made  by  the 
directors.  Now  comes  the  13th  section, 
which  enacts,  ''that  until  the  return 
of  the  transfer  or  other  fact  or  event 
whereby  a  person  becomes  the  holder  of 
shares  be  made,  it  shall  not  be  lawful  for 
such  company,  its  directors  or  officers,  to 


pay  to  any  such  person  any  part  of  the 
profits  of  the  concern,  nor  for  any  such 
person  to  sue  for,  or  recover  any  part  of 
such  profits,  or  in  anywise  to  act  as  a 
shareholder;  and  that  until  the  return  of 
the  transfer  of  any  share  shall  have  been 
made  the  person  whose  share  shall  have 
been  thereby  transferred  shall,  so  far  as 
respects  his  liability  to  the  debts  and 
engagements  of  the  company,  and  the  reim- 
bursement of  any  loss  he  may  incur  thereby, 
be  deemed  to  continue  a  shareholder  of 
such  company."  It  was  contended  that  by 
virtue  of  this  clause,  a  transfer  of  shares 
until  a  return  had  been  made  was  invaUd, 
and  that  until  such  transfer  was  returned 
it  did  not  operate  as  a  transfer.  Now, 
I  cannot  say  that  I  see  an3rthing  in  this 
clause  to  that  effect.  If  that  was  the 
intention  of  the  legislature,  why  was  it 
not  expressed  in  plain  terms?  Why  this 
circumlocution?  Why  not  have  said  that 
no  transfer  of  shares  shall  have  any  ope- 
ration until  it  has  been  returned  to  ike 
Office  of  Registry,  and  add  something 
to  the  effect  that  notwithstanding  such 
transfer  the  person  purporting  to  transfer 
should,  untU  a  return  of  the  transfer 
to  such  office,  continue  to  all  intents 
and  purposes  to  be  a  shareholder,"  in 
respect  of  such  shares  of  which  such  transfer 
shidl  have  been  made?  Why  not  have  done 
this,  instead  of  using  what  I  may  really 
call  a  complicated  circumlocution?  8o 
hr  finom  this  clause  having  declared  that 
the  omission  to  make  a  return  of  the  trans- 
fer of  the  shares  should  render  it  void,  it 
appears  to  me  to  be  just  the  contraiy.  The 
clause  speaks  of  an  omission  to  make  a 
return  of  the  transfer  "  or  other  fiuA  or 
event  whereby  a  person  becomes  the  holder 
of  shares";  not  only  therefore  does  it  apply 
to  a  transfer,  but  any  "other  fact  or  event," 
thereby  importing  that  the  transfer,  though 
^  not  retumeii,  is  one  of  the  events  whereby 
a  person  becomes  a  shareholder,  that  i^ 
putting  it  upon  the  footing  of  the  case  of 
a  legatee,  <fec.  Further  the  language  of  the 
13th  section  in  the  case  of  a  tninsfer  is, 
as  to  the  transferee,  not  that  he  shall  not 
thereby  become  a  shareholder,  but  that  he 
shall  not  be  entitled  to  participate  in  the 
profits  and  to  act  as  a  shareholder ;  and  as 
to  the  transferor,  not  that  he  shall  continue 
a  shareholder,  but  be  deemed  to  be  a  share- 
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holder,  not  for  all  purposes,  but  only  for 
certain  limited  purposes,  namely,  so  far  as 
r^;ards  his  liability  to  the  debts  and  en- 
gagements of  the  company,  in  which  case 
he  would  have  a  right  to  be  reimbursed  for 
costs  incurred  in  consequence ;  that  is,  he 
is  to  continue  liable  to  the  creditor  of  the 
company,  as  if  he  was  still  a  shareholder, 
and  if  he  pays  debts  may  recover  them 
hack  fix)m  the  company ;  but  though  he  is 
still  to  continue  liable  to  the  debts,  he  is 
not  liable  to  contribute  with  the  other 
shareholders  to  the  payment  of  those  debts; 
that  is,  a  creditor  may  compel  him  indivi- 
dually to  pay,  but  he  is  not  liable  to  the 
other  shareholders.  It  is  to  be  remembered 
that  by  the  terms  of  the  Winding-up  Acts 
a  contributory  is  not  defined  to  be  a  person 
liable  to  pay  the  debts  of  a  company,  but 
liable  to  contribute  to  the  payment  of  ^ose 
debts  with  the  other  shareholders.  For 
these  reasons,  I  am  of  opinion  that  with 
respect  to  the  second  ground,  the  transfer 
from  Mr.  Open  to  Mr.  Sheridan  was  not 
invalid  ;  and  the  result  will  be,  that  Mr. 
Orpen's  name  must  be  struck  out  of  the  list 
of  the  contributories  in  the  winding  up  of 
this  company,  and  he  must  have  all  his 
costs  paid  out  of  the  estate.  With  regard 
to  the  official  manager,  he  has  only  been 
doing  his  duty ;  he  had  no  reason  to  mistrust 
the  representations  of  Mr.  Sheridan,  but 
it  has  turned  out  that  the  jury  did  not 
believe  him,  and  I  must  say  I  think  very 
justly.  The  official  manager  therefore  must 
have  his  costs  also  out  of  the  estate. 

Mr,  Shehbeare  then  asked  for  the  costs 
of  the  appearance  of  the  creditors*  repre- 
sentative upon  this  summons. 

KiNDEBSLET,  V.C. — Why  is  the  appear- 
ance of  the  creditors'  representative  neces- 
sary? 

Mr.  Shebbmre, — It  has  now  been  settled 
that  the  creditors'  representative  is  entitled 
to  appear  upon  these  summonses.  There 
are  a  number  of  cases  in  which  it  has  been 
so  decided,  but  the  most  recent  is  that  of 
Be  Era  Assurance  Society  (  WiUiamis  case) 
(2),  in  which  Lord  Justice  Turner  went  into 
the  question,  and  so  laid  it  down. 

(2)  2  Jo.  &  H.  400;  B.O.  SiO  Law  J.  Rep.  (N.s.) 
Ouuic.  137. 


KiKDERSLET,  V.C. — ^K  that  is  the  case 
of  course  he  must  have  his  costs. 
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RAHAM  V,  WICKHAM. 


Debtor  and  Creditor — Specialty  Debt — 
Covenant  in  Marriage  Settlement  to  bequeath 
— Appotntment  in  wtis/action, 

James  Wy  by  the  settlement  made  on  the 
marriage  of  his  son  Charles,  covenant^  taith 
trustees  to  bequeath  by  his  vnll  to  his  son,  if 
livingy  or  to  his  then  intended  vfife  if  he  were 
dead,  a  legacy  or  sum  of  not  less  than  2,500/. 
to  be  held  upon  the  trusts  of  the  marriage 
settlement.  By  his  toillj  James  TF,  after 
reciting  a  power  of  appointment  he  had  over 
a  sum  of  10,000/.  comprised  in  his  own 
marriage  settlement  in  favour  of  his  children^ 
(which  sum,  in  default  of  appointmenty  was 
settled  upon  the  children  in  equal  shares)^ 
appoint^  to  Charles  2,500/.  in  full  discharge 
of  his  (the  testator's)  covenant  for  payment 
or  bequest  of  that  sum  contained  in  the  settle- 
ment : — Held,  first,  that  the  appointment 
made  by  the  testator  in  exercise  of  the  power 
contained  in  his  own  settlement  could  not 
operate  as  a  satisfaction  of  the  personal  lia- 
bility created  by  his  covenant;  and,  secondly, 
that  the  covenant  did  not  merely  confer  a 
right  to  receive  a  legacy  of  the  amount  named 
after  payment  of  simple  contract  debts,  but 
created  a  specialty  debt  in  favour  of  those 
claiming  under  the  settlement. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  Rolls  dismissing  a  sum- 
mons to  vary  his  chief  clerk's  certificate. 
The  appeal  was  that  of  Mr.  Rawlings,  a 
simple  contract  creditor,  who  had  proved 
his  debt  in  a  suit  of  Rawlings  v.  WicJcham 
(1),  instituted  by  him  for  the  administra- 
tion of  the  real  and  personal  estate  of  James 
Wickham.  The  material  facts  and  the  ques- 
tions arising  upon  them  are  so  fully  stated 
by  Lord  Justice  Turner  in  his  judgment^ 
that  a  statement  of  them  here  would  be 
superfluous. 


(1)  28  Law  J.  Bep.(N.8.)  Chanc.  188;  8.c  8De 
Gex&J.  304;  1  Giff.  535. 
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Mr,  RoU,  Mr.  J.  H.  Palmer  and  Mr. 
Welford  supported  the  appeal 

The  Solicitor  General  and  Mr,  G.  L, 
Russell  opposed,  on  behalf  of  Mr.  Charles 
and  Mr.  John  Wickham. 

Mr,  Selwyn  and  Mr,  SuHxmton,  for  the 
plaintiff  in  Graham  v.  Wickham,  who  was 
a  creditor  of  Mr.  James  Wickham,  the  tes- 
tator. 

Mr.  BoU  was  heard  in  reply. 
The  following  were  the  authorities  re- 
ferred to— 

Logan  v.  Wienholt,  1    CL  <fe  F.  610; 

S.C  TBligh,  N.S.  1. 
Fortescfue  v.  Hennah,  19  Ves.  67. 
Bailey  v.  Lloyd,  6  Russ.  330;  s.a  7 

Law  J.  Rep.  Chanc.  98. 
Eyre  v.  Monro,  3  Kay  <fe  J.  305;  8.C. 

26  Law  J.  Rep.  (n.s.)  Chana  757. 
Eccles  V.  Cheyne,  2  Kay  &  J.  676. 
Carver  v.  Bowles,  2  Russ.  <&  M.  301 ; 

8.C.  9  Law  J.  Rep.  Chanc.  19. 
Blacket  y.  Lamh,  14  Beav.  482;  s.  c. 

21  Law  J.  Rep.  (n.s.)  Ghana  46. 
Griffiths  V.   Gale,    12  Sim.  327,  354; 
8.  a   13  Law  J.  Rep.  (k.s.)  Chanc 


Lord  Justice  Tueneb  (June  27). — This 
is  an  appeal  in  a  suit  instituted  by  a  cre- 
ditor of  James  Wickham  the  elder,  against 
his  executors,  James  Wickham  (who  is  since 
dead),  John  Wickham  and  Charles  Wick- 
ham, and  other  parties,  for  the  administra- 
tion of  his  estate.  The  appeal  is  brought 
by  one  of  the  simple  contract  creditors  of 
the  testator  who  has  come  in  under  the 
decree,  and  it  complains  of  an  order  made 
by  the  Master  of  the  Rolls  upon  a  motion 
to  vary  the  chief  clerk's  certificate,  and 
upon  llie  hearing  of  the  cause  upon  further 
consideration.  By  this  order  his  Honour, 
as  respects  the  motion,  refused  to  vary  the 
certificate  in  so  far  as  it  found  each  of 
the  defendants  John  Wickham  and  Charles 
Wickham  to  be  specialty  creditors  of  the 
testator's  estate  for  a  sum  of  2,500/. ;  but 
varied  the  certificate  by  striking  out  so 
much  thereof  as  charged  the  defendants 
John  Wickham  and  Charles  Wickham  with 
the  sum  of  250/.  received  by  them  from 
the  trustees  of  the  testator's  marriage  set- 
tlement, and  so  much  thereof  as  found  the 
defendant  John  Wickham  to  be  indebted 
to  the  testator's  estate  in  the  sum  of  531/. 


I9s,  Id,,  the  defendant  Charles  Wickham  to 
be  so  indebted  in  the  sum  of  137/.  is,  Sd., 
and  the  estate  of  the  late  defendant  James 
Wickham  to  be  also  so  indebted  in  the  sum 
of  1,440/.  Os,  Sd, ;  and,  so  feu-  as  respects 
the  further  consideration,  his  Honour  gave 
directions  for  the  distribution  of  the  assets 
in  confonnity  with  what  he  had  decided 
upon  the  motions.     Questions  as  to  the 
rights    and  liabilities  of  the'  defendants 
John  Wickham  and  Charles  Wickham  in 
respect  of  the  sums  of  2,500/L  and  250/., 
and  as  to  their  liabilities  and  the  liability 
of  the  estate  of  the  late  defendant  James 
Wickham  in  respect  of  the  several  other 
sums,  arise  under  wholly  different  circum- 
stances. As  to  the  two  sums  of  2,500/.,  it 
appears    that  James  Wickham  the  elder, 
under  the  settlement  made  upon  his  mar- 
riage in  the  year  1818,  had  a  power  of 
appointment  amongst  his  children  over  a 
sum  of  4,000/.,   increased  afterwards  by 
other  additions  of  the  settled  property  to 
the  sum  of  9,500/.,  to  which  James  Wick- 
ham the  elder  himself  had  added  a  further 
sum  of  500/.,  so  that  upon  the  whole  there 
was  a  power  of  appointment  over  a  sum  of 
10,000/.;  and,  in  default  of  appointment, 
that  sum  was  to  go  equally  amongst  the 
children,   according  to  the  provisions  of 
the  settlement  made  upon   the  marriage. 
I  take  those  facts  from  the  deeds  which  I 
desired  to  be  furnished  with,  in  order  that 
I  might  see  how  they  stood,  for  I  could 
not  make  out  firom  the  documents  before 
me,  although  there  is  no  doubt  of  the  fact, 
that  the  Imiitation  in  default  of  appoint- 
ment was  amongst  the  children  equally.  In 
that  state  of  circumstances,  upon  the  mar- 
riage of  Charles  Wickham   in   the  year 
1851,  a  settlement  was  made  by  which  the 
lady's  property  was  entirely  brought  into 
settlement,  and  the  father,  James  Wickham 
the  elder,  joined  in  the  settlement  and 
entered  into  a  covenant,  which  it  is  neces- 
sary to  state.  After  reciting,  **  in  considera- 
tion of  the  natural  love  and  affection  which 
he  had  for  Charles  Wickham,  his  son,  and 
in  consideration  of  the  marriage,  he  had 
consented  to  make  provision  on  behalf  of 
Charles  Wickham  and  the  intended  wife, 
by  allowing  Charles  Wickham  during  Ms 
life,  and  upon  his  decease  by  allowing  the 
wife,  should  she  survive  him,  an  annuity  of 
150^;  and  he  had  also  consented  and  agreed 
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with  the  trastees  of  the  settlement  that  he 
would,  in  and  by  his  last  will  and  testament, 
give  and  bequeath  unto  and  in  fjEtvour  of 
his  son  Charles  Wickham,  or  his  wife  in 
case  Charles  Wickham  should  then  have 
departed  this  life,  the  sum  of  2,500/.  ster- 
ling money,  and  ihal  the  sum  of  2,5002. 
and  any  additional  legacy  or  sum  or  sums 
of  money  which  he  should  give  and  be- 
queath to  Charles  Wickham,  should  be  so 
given  and  bequeathed  to  Charles  Wickham, 
subject  to  and  upon  and  for  the  trusts, 
intents  and  purposes,  with,  under  and  sub- 
ject to  the  powers,  provisoes,  declarations 
and  agreements  therein  declared  and  con- 
tained of  and  concerning  the  present  trust 
fund  f  it  was  witnessed,  and  in  considera- 
tion of  the  marriage  he  covenanted  with  the 
trustees  of  the  settlement,  first,  for  pa3rment 
of  150/.  a  year,  and,  secondly,  that  he  the 
said  James  Wickham  should  and  would,  in 
and  by  his  last  will  and  testament,  give  and 
bequeath  unto  and  in  &vour  of  Charles 
Wickham^  and  in  case  the  said  Charles 
Wickham  should  have  departed  this  life  at 
the  time  of  the  decease  of  the  said  James 
Wickham  leaving  the  said  Clara  de  Havil- 
land  Dobree  him  surviving,  then  unto  or  in 
favour  of  or  for  or  in  trust  for  the  said  Clara 
de  Havilland  Dobree,  a  legacy  or  sum  of 
money  not  less  than  the  sum  of  2,500/., 
and  iliat  the  said  sum  of  2,500/.,  and  any 
additional  or  further  legacy,  or  sum  or  sums 
of  money  which  he  the  said  James  Wick- 
ham should  give  and  bequeath  to  the  said 
Charles  Wickham  or  the  said  Clara  de 
Havilland  Dobree,  should  be  given  and 
bequeathed  to  the  said  Charles  Wickham, 
or  unto  or  in  trust  for  the  said  Clara 
de  Havilland  Dobree,  subject  to,  upon 
and  for  the  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to 
Uie  powers,  provisoes,  declarations  and 
agreements  hereinbefore  declared  and  con- 
tained of  and  concerning  the  present 
trust  fund  in  favour  of  the  said  Charles 
Wickham  and  Clara  de  Havilland  Do- 
bree, and  the  issue  of  their  said  intended 
marriage,  save  and  except  that  the  said 
Clara  de  Havilland  Dobree  should  have  no 
separate  and  exclusive  estate  therein,  nor 
should  she  have  power  to  bring  any  portion 
of  the  same  into  settlement  in  case  of  her 
second  or  subsequent  marriage ;  but,  never- 
theless, she  should  have  only  a  life-interest 
Hxw  Suns,  32.— CiLuio. 


absolute  in  the  same  in  the  event  of  her 
surviving  the  said  Charles  Wickham.  Then, 
upon  the  marriage  of  John  Wickham  imme- 
diately following,  in  the  year  1852,  another 
settlement  was  made  by  the  testator,  re- 
citing the  settlement  upon  Ids  own  marriage, 
and  the  additional  sums  which  had  been 
provided  by  that  settlement ;  and  the  tes- 
tator covenanted  for  himself,  his  heirs, 
executors  and  administrators,  with  the  trus- 
tees of  the  settlement  in  manner  following : 
that  in  case  the  intended  marriage  should 
take  effect,  the  executors  or  administrators 
of  James  Wickham,  the  testator,  should 
and  would  within  the  period  of  six  months 
after  his  decease  pay  or  cause  to  be  paid  to 
the  trustees  of  the  settlement  the  full  sum 
of  2,500/.  sterling,  with  interest  from  the 
time  of  payment  at  4/.  per  cent.,  and  from 
his  decease,  that  the  trustees  should  stand 
possessed  of  the  said  2,500/.  and  the  inter- 
est thereof  when  the  same  should  be  paid 
under  the  covenant  aforesaid,  upon  and  for 
the  trusts  declared  of  and  concerning  the 
same ;  and  then  the  trusts  are  declared  for 
the  benefit  of  the  husband  and  wife  and 
the  issue  of  the  marriage.  Those  settle- 
ments having  been  made  by  the  testator 
upon  the  marriages  of  the  two  sons,  the 
testator,  by  his  will,  recited  the  powers  con- 
tained in  the  settlement  made  upon  his  own 
marriage,  and  the  additions  which  had 
been  made  to  that  fiind ;  and  he  appointed 
the  several  sums  of  2,000/.  and  2,000/. 
mentioned  in  the  indenture  of  settlement, 
and  those  sums  which  had  been  added  to 
them,  making  altogether  10,000/.,  should 
'^finom  and  immediately  after  his  decease 
go,  remain  and  be  as  after  mentioned ;  that 
is  to  say,  as  to  the  sum  of  2,500/.  sterling, 
part  of  the  five  several  sums  hereinbefore 
mentioned  and  settled  as  aforesaid,  unto 
and  for  the  absolute  use  and  benefit  of 
my  said  son,  James  Wickham ;  as  to  the 
sum  of  2,500/.,  other  part  of  the  said 
several  sums,  unto  and  for  the  use  of 
my  said  son  John  Wickham,  in  full  dis- 
charge of  my  covenant  for  payment  or 
bequest  of  the  said  sum  contained  in  the 
indenture  of  settlement  made  on  the  mar 
riage  of  my  said  son  John  with  his  present 
wife ;  as  to  the  sum  of  2,500/.,  other  part 
of  the  said  several  sums,  unto  and  for  the 
use  of  my  son  Charles  Wickham,  in  fuU 
discharge  of  my  cov^iant  for  payment  or 
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bequest  of  that  sum  contained  in  the  inden- 
ture of  settlement  made  on  the  marriage 
of  my  said  son  Charles  Wickham  with  his 
present  wife."  And  then,  by  his  will,  he 
appointed  David  Cockerton  (who,  I  believe, 
has  not  proved  the  will),  and  his  sons  James, 
John  and  Charles,  to  be  the  executors  of 
his  wilL  The  testator  died  soon  after  the 
date  of  the  will,  namely,  in  October  1855. 
His  will  was  proved  by  his  three  sons. 
Some  short  time  after  his  death  the  two 
sums  of  2,500/.  appointed  by  the  will  were 
paid  over  by  the  trustees  of  the  testator's 
marriage  settlement,  with  the  consent  of 
John  Wickham  and  Charles  Wickham  re- 
spectively, to  the  trustees  of  their  respec- 
tive marriage  settlements,  and  long  subse- 
quently, by  deed  dated,  I  think,  in  1861, 
tiie  trustees  of  the  marriage  settlement 
assigned  to  the  sons  the  benefit  of  the 
covenants  which  had  been  entered  into 
with  the  trustees  by  the  settlor  in  the  mar- 
riage settlement  These  are  the  circum- 
stances under  which  the  question  has  arisen 
whether  the  defendants  John  Wickham  and 
Charles  Wickham  are  entitled  to  stand  as 
specialty  creditors  upon  the  estate  of  the 
t^tator  for  these  sums  of  2,500^  The 
covenants  contained  in  the  settlements  on 
the  marriages  of  the  defendants  Charles 
Wickham  and  John  Wickham  are,  it  is  to 
be  observed,  different.  In  the  former  settle- 
ment the  covenant  i^  that  the  testator  will 
give  and  bequeath  the  sum  of  2,500/.;  and 
in  the  latter  settlement  it  is,  that  the 
trustees,  executors  and  administrators  will 
within  a  limited  time  after  his  death  pay 
that  sum  of  2,500/.  mentioned  in*  that 
settlement.  The  claim  upon  the  former  of 
those  covenants  seems  to  me  open  to  more 
difficulty  than  the  claim  upon  the  latter 
of  them,  and  I  shall  therefore  first  deal  with 
the  case  depending  upon  the  former  cove- 
nant, contained  in  the  settlement  of  Charles 
Wickham,  that  the  testator  will  give  and 
bequeath  to  him  the  2,500/. 

It  was  argued  for  the  appellant,  first, 
that  this  covenant  was  satisfied  by  the 
appointment  made  by  the  will;  secondly, 
that  if  it  was  not  satisfied  by  the  ap- 
pointment, the  defendant  Charles  Wickham 
having  assented  to  the  2,500/.  being  paid 
to  the  trustees  of  his  settlement,  could  not 
afterwards  claim  that  sum  against  the  tes- 
tator's  estate;  and,  thirdly,   failing   both 


these  points,  that  this  sum  of  2,500/.  ought 
to  be  considered  to  be  payable  only  out  of 
such  assets  as  would  be  properly  applicable 
to  the  payment  of  legacies — in  effect,  that 
it  ought  to  be  postponed  to  simple  contract 
debts. 

As  to  the  first  of  these  points,  the 
question  as  to  whether  the  covenant  is 
satisfied  by  the  appointment,  two  positions 
were  advanced  in  argument  on  the  part  of 
the  appellant.  First,  that  the  covenant 
being  simply  to  give  and  bequeath,  the 
covenant  was  satisfied  by  the  gift  and  be- 
quest being  made  without  r^ard  to  the 
question  whether  there  were  or  not  assets 
to  satisfy  the  gift  or  bequest;  and  assuming 
it  to  be  necessary,  in  order  to  satisfy  that 
covenant,  that  tiiere  should  be  assets  to 
answer  it,  there  were  in  this  case  such 
assets,  for  that  it  was  competent  to  the 
testator  to  subject  the  fund  over  which  he 
had  the  power  of  appointment  to  the  pay- 
ment of  the  sum  which  he  had  covenanted 
to  give  and  bequeath.  Now  it  cannot,  I 
think,  be  doubted  that  the  object  and  pur- 
pose of  this  covenant  were  to  secure  the  sum 
of  2,500/.  to  be  held  upon  the  trusts  of  the 
settlement ;  and  this  being  the  purpose  of 
the  covenant,  it  is  of  course  the  duty  of  the 
Court  so  to  construe  it,  if  it  can  be  so  con- 
strued, as  to  give  effect  to  this  purpose.  In 
my  opinion  it  may  well  be  so  oonstrued. 
The  words  to  "give  and  bequeath"  at- 
tained in  this  covenant  are  not  free  from 
ambiguity.  They  may  mean  to  give  and 
bequeath  in  point  of  form,  or  to  give  and 
bequeath  in  point  of  substance ;  and,  look- 
ing to  the  purpose  of  this  covenant,  there 
can,  I  think,  be  no  reasonable  doubt  that 
the  latter  and  not  the  former  meanii^ 
ought  to  be  attached  to  the  words.  In  my 
opinion,  therefore,  this  covenant  could  not 
be  satisfied  unless  there  were  assets  sufi- 
cient  to  answer  the  sum  covenanted  to  be 
given  and  bequeathed.  I  am  of  opinion, 
also,  that  it  was  not  competent  to  l^e  tes- 
tator to  subject  the  fund,  over  which  he 
had  the  power  of  appointment,  to  the  pay- 
ment of  the  sum  which  he  had  covenanted 
to  give  and  bequeath.  This  fund  was  not 
the  property  oi  the  testator.  It  bdonged 
to  his  children,  and  he  had  no  more  than  a 
power  of  distributing  it  among  tl^fn.  To 
hold  that  he  could  satisfy  the  oovenant  by 
an  appointment  of  any  part  of  this  fvnd 
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would  be  to  hold  that  he  could  pay  his  own 
debt  out  of  his  children's  property.  That  it 
was  not  intended  that  the  fund  subject  to 
the  power  of  appointment  should  be  re- 
sorted to  for  the  payment  of  this  sum  of 
2,500/L  is,  I  think,  evident.  Had  it  been 
80  intended,  the  power,  if  not  at  once 
exercised,  would,  at  all  events,  have  been 
recited  or  referred  to.  The  case  of  Bailey 
V.  Lloyd,  so  much  relied  upon,  on  the  part 
of  the  appellant,  in  the  argument  on  this 
part  of  the  case,  does  not  seem  to  me  to 
assist  the  appellant's  contention.  What  was 
said  by  Sir  John  Leach  in  that  case  may 
weD  have  meant,  and,  as  I  think,  really 
meant,  no  more  than  this,  that  so  much  of 
the  fund,  subject  to  the  power,  as  would 
satisfy  the  covenant  in  the  daughter's  set- 
tiement,  so  far  as  it  applied  to  that  fond, 
mi^t  well  be  appointed  to  her.  The  first 
point,  therefore,  on  which  the  appellant 
relied  against  the  defendant  Charles  Wick- 
ham's  claim  to  stand  as  a  specialty  creditor 
for  this  sum  of  2, 500 A  cannot,  as  it  seems 
to  me,  be  maintained. 

As  to  the  second  point,  the  cases 
cited  in  the  argument  shew  that  the  defen- 
dant Charles  Wickham  became  absolutely 
entitled  to  the  2,500/.  under  the  appoint- 
ment There  was  no  contract,  no  liability 
on  his  part  to  prevent  this  sum  from  being 
applied  to  the  satisfaction  of  the  covenant. 
Either  he  knew  or  he  did  not  know  that  he 
was  absolutely  entitled  to  this  sum.  If  he 
did  not  know  it,  he  cannot  be  held  bound 
by  his  assent  to  the  application  of  the 
money ;  and  if  he  did  know  it,  he  would 
still,  as  I  apprehend,  be  entitled  to  be 
repaid  the  money  out  of  the  testator's 
estate,  unless  he  made  the  payment  with 
intent  to  discharge  that  estate.  The  trustees 
to  whom  the  payment  was  made  would,  by 
virtue  of  the  payment,  become  trustees  for 
him,  and  would  be  entitled  to  maintain  an 
action  or  suit  against  the  testator's  estate  as 
such  trustees.  In  this  view  of  the  case,  the 
question  would  be,  whether  the  payment 
was  made  with  intent  to  discharge  the 
estate,  and  in  my  opinion  the  evidence  fails 
to  shew  that  it  was  made  with  any  such 
intent.  ^ 

As  to  the  third  point,  it  is 'sufficient 
to  say  that  to  decide  it  in  favour  of  the 
appellant  would  be  to  hold  that  the  covenant 
created  no  debt :  a  position  which  cannot 


of  course  be  maintained,  and  which,  as  it 
seems  to  me,  would  be  in  direct  contradic- 
tion to  the  authorities.  For  these  reasons, 
my  opinion  is  that  the  appellant's  case  fails 
as  to  the  2,500/.  for  which  the  defendant 
Charles  Wickham  has  been  admitted  to  be 
a  creditor,  and  certainly  it  does  not  the  less 
fail  as  to  the  defendant  John  Wickham's 
2,500/.  Then,  as  to  the  next  sum  in  ques- 
tion, the  260/.,  I  see  no  pretence  for  charging 
the  defendants  with  this  sum.  It  is  clear 
that  the  sum  of  500/.  of  which  it  formed 
part,  had  been  added  by  the  testator,  long 
before  his  death,  to  the  trust  fund  held 
under  his  marriage  settlement,  and  formed 
part  of  that  trust  fund.  The  testator's  estate, 
therefore,  had  no  right  to  or  interest  in  the 
capital  of  the  fond.  As  to  the  other  sums, 
the  debts  due  from  the  testator's  sons  which 
were  paid  by  him,  I  think  it  clear  upon  the 
evidence  that  the  testator  made  these  pay- 
ments by  way  of  advancement  or  gift  to  his 
sons.  In  my  opinion,  therefore,  this  appeal 
is  wholly  groundless,  and  ought  to  be  dis- 
missed ;  but  my  learned  Brother  being  of 
opinion  that  there  should  be  no  costs  of  the 
appeal,  it  will  be  dismissed  without  costs. 

Lord  Justice  Knight  Bruce. — I  agree 
that  the  appeal  fails. 

An  order  was  then  made  that  the  appeal 
be  dismissed;  no  costs  against  any  party; 
the  deposit  to  be  returned ;  the  pliuntiff  to 
have  his  costs  out  of  the  estate. 


ILLY,  M.R  ) 
t>.  11,  12;  y 
arch  17.      ) 
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DOWNSS  V.  JENNINGS. 


Settlement — Feme  Sole — Pending  Mar- 
riage— Marital  Right, 

Fy  a  widow,  who  was  entitled  to  an  an- 
nuity determinable  in  the  event  of  her  re- 
marriage in  the  lifetime  of  E,  B,  to  avoid 
the  forfeiture  of  her  annuity,  consented  to 
live  with  D,  as  his  wife,  under  a  promise 
of  marriage.  In  1857,  E,  B.  died,  and 
upon  her  death  differences  arose,  owing  to 
which  F,  and  D.  lived  separate  for  about 
two  years,  though  D.  occasionally  visited  F. 
While  living  separate,  F.  m^ade  a  settlement 
of  property  to  which  she  had  become  ab- 
solutely entitled  for  the  benefit  of  herself, 
her  putative  daughter,  and  a  daughter  by  a 
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first  marriage  and  her  children^  and  other 
members  of  her  family.  About  seven  toeeks 
afterwards  D.  married  her,  knowing  of  her 
property y  and  vnthoiU  having  been  informed 
of  the  settlement.  Upon  bill  filed  by  D, — 
Held,  that  the  settlemeni  must  be  regarded 
as  a  fraud  upon  his  marital  rights,  and  it 
was  set  aside. 

A  delay  of  two  years  and  a  half  from  the 
time  of  discovery  of  the  settlement  to  the 
filing  of  his  bill,  held,  not  sufficient  to  de- 
prive D.  of  his  right  to  relief  there  being  no 
suggestion  that  evidence  had  been  lost  in  con- 
sequence of  the  delay. 

Hunt  V.  Matthews  (1)  doubted. 

This  bill  was  filed,  by  Samuel  Downes, 
on  the  10th  of  January  1862,  asking  that 
a  settlement,  dated  the  22nd  of  March 
1859,  made  by  his  wife  about  seven  weeks 
before  their  marriage,  might  be  declared  to 
be  a  fraud  upon  his  marital  rights,  and 
asking  that  it  might  be  deliv^ed  up  and 
canceUed. 

The  bill  was  originally  filed  against  James 
Beckett  Jennings  and  John  Wheatley,  the 
trustees  of  the  settlement,  and  Fanny 
Downes,  the  wife  of  tbe  plaintiff;  but  it 
was  afterwards  amended,  and  all  the  parties 
claiming  under  the  settlement  were  added 
as  parties  to  the  suit. 

It  appeared  that  Thomas  Bygrave,  by 
his  will,  dated  the  5th  of  June  1849,  gave 
an  annuity  of  70/.  a  year  to  the  plaintiff's 
wife,  then  Fanny  Marshall,  the  widow 
of  his  adopted  son,  John  William  Marshall, 
for  her  separate  use  for  life,  for  the  main- 
tenance of  herself  and  her  daughter  Kezia 
Sarah  Marshall,  during  such  time  as  they 
should  live  together ;  and  he  declared  that 
if  Fanny  Marshall  married  again  during 
the  life  of  Elizabeth  Bygrave,  the  testator's 
widow,  the  annuity  should  be  reduced  to 
60/.  per  annum,  and  that  10/.  per  annum, 
part  thereof,  should  be  paid  to  Fanny 
Marshall,  and  the  other  50/.  to  Kezia  S. 
Marshall,  during  the  remainder  of  the  life 
of  the  testator's  widow ;  and  he  gave  his 
residuary  estate  equally  between  Fanny 
Marshall,  Thomas  Marshall  and  Kezia  S. 
Marshall. 

The  testator  died  in  May  1852,  leaving 
his  wife  surviving. 

(1)  1  Vera.  408, 


The  plaintiff  and  Fanny  ManhaQ  had 
formed  an  acquaintance  before  the  death 
of  Mrs.  Bygrave,  and  were  desirous  to  in- 
termarry; but  to  avoid  forfeiting  the 
annuity,  they  mutually  consented  to  post- 
pone the  ceremony  of  marriage,  and  to 
live  together  as  husband  and  wife,  and  the 
result  of  their  intercourse  was  the  birth  of 
a  child  named  Jane  Marshall 

Mrs.  Bygrave,  the  testator's  widow,  died 
the  26th  of  October  1857. 

Fanny  Marshall,  in  June  1858,  with  the 
knowledge  of  the  plaintiff,  invested  a  por- 
tion of  her  share  of  the  residuary  estate  of 
the  testator  in  the  purchase  of  a  messuage 
and  premises,  being  No.  41,  Bloomsbuiy 
Square,  which  was  held  for  lie  residue  of 
a  term  of  eighty  years  from  Lady-day  1855, 
at  a  ground-rent  of  14/.  per  annum.  These 
premises  were  underlet  at  an  improved  rent 
of  120/.  a  year,  leaving  a  net  rent  of  106^ 
a  year. 

The  contract  of  marriage  was  not  carried 
out  immediately  after  the  death  of  Mrs. 
Bygrave,  in  consequence  of  some  differences 
which  arose  between  the  plaintiff  and  Fanny 
Marshall,  owing  to  the  intervention  of  her 
friends;  and  from  1857  to  1859  they  lived 
separate,  though  they  were  each  in  the 
habit  of  visiting  the  other.  Ultimately, 
however,  a  day  was  fixed,  and  on  the  8th 
of  May  1859  they  were  married. 

Kezia  Sarah  Marshall  had  intermarried 
with  James  Beckett  Jennings  in  Febroary 
1857,  and  after  the  purchase  of  the  house 
in  Bloomsbury  Square  he  received  the  rents, 
and  continued  to  do  so  up  to  the  24th  of 
June  1859. 

The  plaintiff,  between  November  1859 
and  January  1860,  for  the  first  time,  be- 
came aware  that  his  wife,  while  2kfeme  soUy 
had  executed  an  indenture,  dated  the  22nd 
of  March  1859,  by  which  she  had  assigned 
the  messuage  in  Bloomsbury  Square  to  the 
defendants  J.  B.  Jennings  and  John  Wheat- 
ley,  her  brother-in-law,  upon  trust,  after 
payment  of  the  ground-rent  and  the  repairs, 
to  pay  the  improved  rent  to  Mrs.  Downes 
for  her  life,  for  her  separate  use,  without 
power  of  anticipation,  and,  upon  her  death, 
to  pay  20/.  per  annum,  part  thereof,  to  the 
mother  of  Mrs.  Downes  for  her  life,  and 
50/.  per  annum,  other  part  thweof,  to  Jane 
Marshall,  who  also,  upon  the  decease  of  the 
mother  of  Mrs.  Downes,  was  to  receive  the 
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annuity  of  20L  ;  and  upon  Jane  Marshall 
attaining  twen^-one,  or  on  her  marriage, 
the  trasteea  were  to  transfer  the  whole  of 
the  property  to  her,  subject,  in  the  event 
of  her  marriage,  to  a  power  to  appoint  the 
same  by  will  to  such  person  as  she  might 
think  fit,  and  subject  l^ereto  upon  trust  for 
the  eldest  son  of  K.  S.  Jennings  at  twenty- 
one,  with  power  to  apply  the  rents  for  his 
maintenance,  notwithstanding  his  father 
might  be  competent  to  maintain  him  ;  and 
in  case  such  son  should  die  under  twenty- 
one,  then  in  trust  for  the  children  of  K.  S. 
Jennings  equally,  at  their  respective  ages 
of  twenty-one  years,  with  a  like  power  to 
apply  the  rents  for  their  maintenance 
during  their  minorities,  whether  their  father 
was  able  to  maintain  them  or  not ;  and  in 
default  of  any  such  children  taking  vested 
interests,  then  in  trust  for  K.  S.  Jennings, 
if  then  living,  absolutely;  but  if  dead,  then 
upon  trust  to  sell  and  divide  the  produce 
equally  between  the  seven  brothers  of  Mrs. 
Downes. 

The  plaintiff  alleged,  that  when  the  settle- 
ment was  executed  a  marriage  was  con- 
templated between  himself  and  his  present 
wife;  that  it  was  pending  such  contract, 
and  in  contemplation  of  such  marriage, 
that  the  settlement  was  executed ;  and  that 
it  was  unknown  to  him  until  after  the 
marriage. 

The  evidence  was  conflicting;  but  the 
defendants  alleged  that  there  was  no  exist- 
ing contract  for  marriage  when  the  settle- 
ment was  executed ;  that  if  there  had  been 
such  an  agreement  previously  it  had  been 
broken  off;  and  that  the  plaintiff  and 
Fanny  Marshall  had  been  living  separate 
for  a  considerable  time;  they  fdso  stated 
that  the  plaintiff  had  said  before  his  mar- 
riage that  he  knew  his  wife  had  settled  her 
property  upon  herself  and  her  daughter, 
and  that  he  had  acquiesced,  but  the  plain- 
tiff denied  this. 

The  case  was  brought  on  upon  a  motion 
for  a  decree. 

Mr,  Selwyn  and  Mr,  Elderton,  for  the 
plaintiff. — The  settlement  was  made  by 
the  intended  wife,  pending  a  clear  existing 
contract  of  marriage,  without  the  know- 
ledge of  the  intended  husband :  it  was, 
therefore,  a  fraud  on  the  husband's  marital 
lights,  and  ought  to  be  set  aside ;  and  as 
the  plaintiff  and  his  wife  had  informed  the 


defendants  that  they  did  not  object  to  the 
Court  making  a  settlement  of  the  property, 
it  was  submitted  that  the  defendants  ought 
to  pay  the  costs. 

Carleton  v.  the  Earl  of  Dwsety  2  Vem. 

17. 
The  Countess  of  Strathmore  v.  Botoes, 
2  Bro.  C.C.  345;  s.c.  1  Ves.  jun.  22; 
2  Cox,  28. 
England  v.  Downs,  2  Beav.  522;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  313. 
Goddard  v.  StwWy  1  Russ.  485. 
Tai/lor  V.  Pugh,  1  Hare,  608;  s.  c.  12 
Law  J.  Rep.  (n.s.)  Chanc.  73. 
Mr,   Baggallay  and  Mr,   Nugent,   for 
Mrs.  Downes. 

Mr.  Lloyd  and  Mr,  Shehheare,  for  the 
defendants  claiming  an  interest  in  the  pro- 
perty.— When  the  settlement  was  executed 
no  treaty  of  marriage  was  existing — it  had 
been  broken  off  It  was,  therefore,  no 
fraud  on  the  marital  rights  of  a  husband, 
as  the  contract  and  tibe  marriage  were 
subsequent.  If  the  husband  was  ignorant 
of  the  deed,  he  must  satisfy  thie  Court  that 
he  was  misled  before  it  could  be  assumed 
that  any  fraud  upon  his  marital  rights  was 
intended.  The  delay  in  filing  this  bill  for 
two  years  and  a  half  after  he  knew  of  the 
deed  must  prevent  the  husband  from  set- 
ting it  aside. 

St.  George  v.  Wake,  1  MyL  &  K.  610. 
DeMannevUle  v.  Crompton,  1  Vee.  &  B. 
354. 
Mr,  Elderton,  in  reply. 

The  Masteb  of  the  Rolls. — Three 
questions  have  been  raised  in  this  case: 
the  first  is  a  question  of  fact,  whether  the 
settlement  was  executed  in  contemplation 
of  marriage;  the  second  is  a  question  of 
law,  whether  it  was  a  fraud  on  the  marital 
right  of  the  husband;  and  the  third, 
whether,  if  the  first  two  questions  are 
answered  in  the  affirmative,  the  hus- 
band's delay  in  instituting  this  suit  has 
deprived  him  of  his  right  to  relief.  The 
first  question  depends  on  three  points: 
whether  the  plaintiff  and  his  present  wife 
were  engaged  to  be  married  previously  to 
the  time  when  the  settlement  was  executed; 
whether  such  engagement  was  subsisting 
at  the  time  of  its  execution;  and  whether, 
if  so,  the  contemplated  marriage  took  place 
within  a  short  time  afterwards.    Upon  the 
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evidence  it  was  clear  that  in  1852  the 
plaintiff  and  his  present  wife  were  engaged 
to  be  married,  and  that  they  continued  to 
live  together  as  husband  and  wife  until 

1857,  when  they  separated.  The  plaintiff 
then  visited  her  occasionally.    In  October 

1858,  Mrs.  Downes  was  living  alone,  and 
she  continued  to  do  so  until  the  end  of 
that  year.  The  evidence  shewed  that  the 
engagement  was  not  broken  off,  and  that 
Mrs.  Downes  was  aware  at  the  time  when 
the  settlement  was  executed  that  she  could 
require  the  plaintiff  to  fulfil  his  engage- 
ment to  make  her  his  wife.  In  truth,  there 
was  no  reason  why  the  settlement  should 
be  executed,  unless  it  was  her  approaching 
marriage  with  the  plaintiff.  It  was,  how- 
ever, executed  at  the  instigation  of  her 
friends.  •  Was  it,  then,  a  fraud  upon  the 
marital  rights  of  the  husband  ?  Clearly  it 
was,  and  it  could  not  be  permitted  to  have 
any  force  against  him.  Hunt  v.  Matthews 
went  further  than  any  other  case  on 
this  subject  in  support  of  the  settlement 
against  the  husband;  it  was  difficult  to 
reconcile  it  with  the  principles  laid  down 
in  Strathmore  v.  Bowes,  In  Hunt  v.  Mai- 
thewsy  however,  the  Court  sustained  a  settle- 
ment made  by  a  widow  after  a  treaty  for 
a  second  marriage  had  commenced.  The 
settlement  was  made  in  favour  of  her  chil- 
dren by  a  first  marriage.  Here  the  case  is 
not  so  favourable.  The  settlement  by  Mrs. 
Downes  on  her  putative  daughter  could 
not  be  supported  against  the  husband 
without  his  consent;  and  in  addition, 
considering  the  value  of  the  property,  a 
great  advantage  was  given  to  Mr.  Jennings, 
as  it  made  one-third  of  the  income  payable 
to  him  on  a  certain  event  for  the  main- 
tenance of  his  children,  whether  he  was 
able  to  maintain  them  or  not.  Ultimate 
benefits  were  also  given  to  the  brothers 
of  Mrs.  Downes.  The  settlement  also 
omitted  to  give  Mrs.  Downes  any  control 
over  the  property  either  by  deed  or  will 
Two  witnesses  certainly  stated  that  the 
plaintiff  told  them  that  he  knew  of  the 
settlement  before  the  marriage.  The  hus- 
band, however,  positively  denied  such 
knowledge,  and  no  person  was  brought 
forward  to  say  that  he  gave  the  plaintiff 
any  information  as  to  the  settlement  before 
the  marriage.  It  must,  therefore,  be  ccm- 
sidered  as  established  that  the  plaintiff  was 


wholly  ignorant  that  the  .settlement  had 
been  executed  until  after  the  celebration  (^ 
the  marriage.  The  engagement  also  having 
been  established,  it  was  impossible  on  the 
evidence  to  say  Uiat  it  had  ever  been  broken 
off,  or  that  the  plaintiff,  when  he  became 
her  husband,  did  not  bdieve  that  the  pro- 
perty of  the  wife  would  assist  him  to  sup- 
port her,  or  that  both  the  plaintiff  and  his 
intended  wife,  when  the  settlement  was 
executed,  did  not  contemplate  a  speedy 
realization  of  their  engagement  I  must, 
therefore,  hold,  that  the  settlement  was  a 
fraud  upon  the  marital  ri^t  of  the  hus- 
band, and  that  it  must  be  set  aside.  Does 
the  delay,  then,  in  the  institution  of  the 
suit,  operate  as  a  bar  to  the  plaintiff's 
claim?  After  he  was  aware  of  the  settlement, 
two  years  and  a  half  elapsed  before  this  bill 
was  filed;  but  I  do  not  think  that  it  ought 
to  deprive  the  plaintiff  of  the  relief  he  a^ 
It  had  not  been  suggested  that  any  evidence 
had,  in  consequence,  been  lost,  and  in  such 
a  case  it  would  be  pressing  the  matter  too 
iaii  to  say  that  it  was  fatal  to  the  plaintiff's 
right  to  relief,  since  the  lapse  of  time  had  in 
no  way  altered  the  position  of  the  parties. 
The  result  of  the  whole  case,  therefore,  is, 
that  the  plaintiff  is  entitled  to  the  relief  asked 
for  by  the  bill;  and  since  the  husband  uid 
wife  both  desire  that  the  property  should 
be  settled,  I  will  declare  the  trusts  of  the 
settlement,  and  make  it  a  part  of  the 
decree.  The  defendants  must  pay  the  costs 
of  the  suit 


KIITG  V,  BELLORD. 


Wood,  V.C. 
July  1,  8. 

Specific  Performance — Infant  Trustee— 
Disability. 

A  discretionary  trust  for  sale  cannot  fat 
may  a  power  simply  collateral  J  be  exercised 
by  an  infant, 

R.  devised  real  estate  to  trustees,  one 
of  whom  ufos  an  infant,  upon  trust  for  sale 
as  they  should  think  expedient,  ITie  trustees 
sold  to  K,  who,  upon  disputes  arising,  filed 
a  bill  for  specific  performance :  —  Held, 
thai  the  contract  could  not  be  enforced. 

This  was  a  suit  by  a  purchaser  against 
vendors  for  specific  performance  of  a  con- 
tract for  the  sale  of  certain  lands. 
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John  Roche,  by  his  will,  devised  certain 
lands  unto  and  to  the  use  of  James  Bellord, 
James  Bellord  the  younger  and  James  Ab- 
bott and  their  heirs,  upon  trust  that  they, 
or  other  the  trustee  or  trustees  of  that  his 
will,  should,  when  it  should  seem  to  them 
or  Mm  expedient  or  necessary  so  to  do,  sell 
and  dispose  of  the  said  lands,  either  toge- 
ther or  in  lots,  and  by  public  auction  or 
by  private  contract,  and  generally,  in  such 
manner  as  they  or  he  should  think  fit ; 
and  the  will  contained  the  usual  trustee's 
receipt  claus&  In  August  1862  the  lands 
were  accordingly  put  up  for  sale  by  public 
auction,  and  John  King,  the  plaintiif  in 
this  suit^  became  the  purchaser,  signing  a 
memorandum  and  paying  a  deposit 

An  abstract  of  the  title  of  the  trustees 
was  duly  delivered;  and  in  answer  to  cer- 
tain requisitions  made  on  behalf  of  the 
plaintiff,  the  trustees  replied  that  J.  Bellord 
the  younger  was  a  minor  between  seventeen 
and  eighteen  years  of  age.  Some  corre- 
spondence then  took  place  between  the 
solicitors  of  the  parties,  and,  eventually, 
the  trustees  rescinded  the  contract  under 
one  of  the  conditions  of  sale.  J.  King, 
thereupon,  filed  a  bill  against  the  trustees, 
asking  that  the  contract  might  be  specifically 
performed. 

Mr,  Leigh  Pemherton  {Mr,  Rolt  with 
him),  for  the  plaintiff,  contended  that  an 
infant  might  exercise  a  power,  even  when 
coupled  with  an  interest — Sugden  on 
Powers,  8th  edit  177,  910.  It  must  be 
assumed  that  the  testator  knew  of  the  in- 
fancy of  one  of  the  trustees,  and,  therefore, 
intended  to  exclude  the  disability. 

Mr.  Giffard  and  Mr,  Eamadge,  for  the 
trustees,  submitted  that  the  old  authorities 
did  not  go  beyond  the  case  of  a  coUater^ 
power  (except,  perhaps,  in  the  case  of  an 
infant  jointurhig  his  wife),  and  the  exe- 
cution of  a  collateral  power  might  be  looked 
upon  as  an  act  emanating  finom  the  testator 
himself ;  but  this  was  not  the  case  where 
an  estate  was  vested  in  the  infant,  with  a 
power  attached. — 

Hearle  v.  Oreenhank,  3  Atk.  695,  710. 
Lewin  on  Trusts,  4th  edit  30. 
Would  the  Court  make  a  decree  for  specific 
performance,  when  it  could  not  compel  the 
infant   to  convey)    because  the  question 


must  be  decided  as  if  it  had  arisen  before 
the  Trustee  Acts  were  passed — 

In  re  Carpenter,  Kay,  418. 

In  re  Porter^s  Trust,  2  Jur.  N.S.  349. 

Wood,  V.C.  (July  8)  said  that  the  ques- 
tion before  him  was,  whether  this  was  such 
a  contract  as  a  Court  of  equity  would 
enforce.  There  was  a  great  difference  be- 
tween a  mere  power,  and  an  estate,  and  the 
distinction  was  one  that  had  always  been 
upheld.  Thus,  if  a  testator  directed  that  his 
estates  should  be  sold  by  A,  A,  although 
an  infant,  could  sell,  because  no  estate  was 
vested  in  him,  but  only  a  power.  The 
authorities  only  shewed  how  far  an  infant 
could  exerdse  a  power  ;  there  was  no 
authority  for  saying  that  an  infant  could 
convey  estates  vested  in  him  (except  in  the 
case  of  gavelkind  or  other  peculiar  tenure). 
The  nearest  approach  to  such  a  doctrine 
was  the  opinion  of  Mr.  Preston,  cited  with- 
out remark  by  Lord  St  Leonards  (Appendix 
to  Sugden  on  Powers,  p.  9 1 1),  that  an  infant 
might  execute  a  power  coupled  with  an 
interest,  if  his  infancy  was  dispensed  with, 
or  if,  from  the  nature  of  the  power,  it  was 
evident  that  it  was  in  the  contemplation  of 
the  author  of  the  power  that  it  should  be 
exercised  during  minority.  The  principle 
on  which  all  these  cases  had  been  decided 
was,  that  the  infant,  the  donee  of  the  power, 
acted  as  the  agent  of  the  donor,  and  was 
in  fact,  a  mere  conduit-pipe,  and  the  law 
looked  upon  him  from  whom  the  authority 
was  derived,  and  not  upon  the  weakness  of 
the  person  exercising  it  As  Bridgman,  C.J. 
remarked  in  Grange  v.  Tivingiy),  "  If  he 
who  was  owner  of  the  estate  had  no  dis- 
ability upon  him,  he  might  make  use  of  any 
hand,  how  weak  soever,  to  reach  out  that 
estate.'^  These  cases  were  very  different 
from  the  present  A  testator  could  not 
enable  an  infant  to  do  that  which  the  law 
did  not  permit  him  to  do.  The  case  was  too 
clear  for  argument,  that  a  contract  entered 
into  by  an  infant  for  the  sale  of  an  estate 
vested  in  that  infant,  could  not  be  enforced 
in  this  Court.  The  bUl,  therefore,  must  be 
dismissed. 


(1)  Bridg.  116. 
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KODERSLEY,  V.C. 

AprU?2%0;      >  oossip  t;.  wbight. 
May  2. 

Mortgagor  and  Mortgagee — Sale  vnth 
Right  of  Ee-emption — Practice — Leave  to 
amend — Dismissed  unthout  Prejudice, 

There  is  no  rule  in  equity  which  disables 
a  mjorigagee  from  purchasing  or  cLccepting 
a  release  of  the  equity  of  redemption  of 
the  m^ortgagor ;  and  the  circumstance  that 
the  jmrdiase  is  m/sde  subject  to  a  right  of 
re-emption  by  the  moi'tgagor  within  a 
given  time  makes  no  difference  in  this 
respect. 

Hie  oumer  of  a  large  estate,  mostly  moor- 
land, in  the  vicinity  of  an  old  and  dry  river, 
for  the  purpose  of  dry-warping  the  moor- 
land, borroioed  various  sums  on  mortgage, 
and  ultimately  conveyed  tfie  estate  to  the 
mxyrtgagee  for  42,000/.,  and  by  a  corUenipo- 
raneous  agreement,  a  right  ofre-emption  was 
reserved  if  exercised  ufithin  six  years,  on 
repayment  of  the  purchase-money,  together 
vnth  all  expenses  and  monies  laid  out 
on  the  property.  The  six  years  were,  by  con- 
sent of  the  mortgagee,  extended  for  three 
years  longer,  arid  propositions  made  for 
carrying  out  the  warping  by  means  of  a 
company  having  failed,  the  mortgagor,  not- 
withstanding the  expiration  of  the  nine  years, 
claimed  a  right  to  redeem,  and  filed  a  bill, 
alleging  that  the  transaction  was  in  fact 
meant  to  be  a  mortgage  and  not  a  purchase. 
At  the  bar  the  transaction  was  also  impeached 
on  the  grounds,  that  as  a  general  proposition 
a  mortgagee  could  not  purchase  of  his  mort- 
gagor, and  that  the  42,000/.  uku  grossly 
under  the  value,  advantage  being  taken  of 
the  morigagoT^s  necessitous  circumstances : — 
Held,  that  the  relation  of  mortgagor  and 
mortgagee  formed  no  objection  to  the  pur- 
chase; and  the  Court  having  arrived  at  the 
conclusion  that  the  atlegations  as  to  the 
intention  of  the  parties  and  undematue  were 
not  sustained,  the  bill  vkis  dismissed  unth 
costs. 

Where  a  substantial  point  is  taken  at  the 
bar  upon  the  evidence,  but  is  not  sufficiently 
raised  by  the  pleadings,  the  Court  may  either 
give  leave  to  amend  or  dismiss  the  bill  with- 
out prejudice;  but  the  practice  of  allowing  a 


cause  to  stand  over  for  amendment  should  be 
very  sparingly  resorted  to,  arid  only  upon 
special  grounds. 

This  bill,  which  was  filed  on  the  16th  of 
March  1861,  amended  on  the  8th  of  Feb- 
ruary 1862,  and  re-amended  on  the  29th  of 
October  1862,  prayed  a  declaration  that 
certain  indentures  dated  the  28th  and  29th 
of  May  1844,  ought  to  stand  as  a  security 
only  for  such  amount,  if  any,  as  the  defen- 
dants Charles  Wright  and  Robert  Wright 
could  prove  to  be  justly  due  thereon  and  for 
an  account  and  reconveyance  of  the  premises 
comprised  in  the  deeds.  The  bill  stated 
a  mortgage  dated  the  13th  of  October  1838, 
between  William  Thorpe  of  the  first  part, 
Henry  Broomhead,  the  younger,  of  the 
second  part,  the  plainti£f  John  Hatfield 
Gk)ssip  and  Frances  his  wife  of  the  third 
part,  and  Robert  Wright  of  the  fourth  part, 
whereby  the  plaintiff  executed  a  mortgage 
in  fee  to  Robert  Wright  of  certain  moors  in 
Yorkshire,  called  "  Hatfield  Moors,"  and  of 
a  copyhold  cottage  and  premises  in  Lin- 
colnfiure,  to  secure  15,000^  and  interest  By 
a  contemporaneous  agreement^  reciting  that 
the  15,000/.  was  borrowed  to  enable  the 
plaintiff  to  complete  the  purchase  of  Hat- 
field Moors,  and  pay  off  incumbrances  and 
improve  the  lands  by  warping  or  laying 
alluvion,  either  dry  or  wet,  on  the  land, 
from  the  old  and  dry  river  Idle  in  the 
immediate  neighboiirhood,  and  cultivating 
the  lands;  and  that  Charles  Wright  had 
agreed  previously  to  advance  10,000/.  and 
had  advanced  8,652/.  of  that  sum,  and  held 
certain  deeds  and  documents  as  security, 
it  was  agreed  that  he  should  be  repaid 
and  deliver  them  up  to  Robert  Wright,  the 
difference  to  be  hud  out  in  warping  and 
cultivating  the  lands  at  the  plaintiff's  discre- 
tion. And  the  agreement  contained  various 
other  special  stipulations  respecting  the 
warping  and  improvements.  Subsequently, 
the  pliuntiff  executed  various  other  mort- 
gages to  the  defendant  Robert  Wright 
The  bill,  after  stating  various  matters 
relating  to  the  warping  operations,  aU^;ed 
that  in  1842,  Robert  Wright  frequently 
proposed  to  purchase  the  equity  of  re- 
demption for  6,000/.,  which  the  plain- 
tiff declined.  The  bill  then  stated  that 
Robert  Wright    declared  that   he  would 
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enter  as  mortgagee  in  possession,  and  would 
advance  no  more  money  unless  the  works 
were  more  economically  executed;  that  the 
plaintiff  at  last  with  great  reluctance  exe- 
cuted a  conveyance,  dated  the  29th  of  May 
1844,  of  all  the  freehold  and  copyhold 
lands  and  hereditaments  comprised  in  the 
several  indentures  for  39,370/.,  having,  by 
an  assignment  dated  the  day  previously, 
assigned  his  personal  estate,  engines,  chat- 
tels and  warping  plant  for  2,630/.  A 
memorandum  of  agreement  was  executed 
on  the  same  29th  of  May  1844,  between 
Robert  Wright  of  the  one  part  and  the 
plaintiff  of  the  other  part,  reciting  the 
indentures  of  even  date,  and  that  the  aggre- 
gate monies  amounted  to  42,000/.,  and 
other  monies  for  expenses  were  due  from 
the  plaintiff  to  the  defendant :  And  reciting 
that  upwards  of  3,000  acres  of  the  moor 
land  remained  uncultivated,  but  capable  of 
being  greatly  improved  and  made  into  land 
for  agricultural  and  other  jAirposes  by 
covering  the  same  with  warp  to  be  obtained 
from  the  old  River  Idle,  or  otherwise  till- 
ing and  cultivating  the  same:  And  also 
reciting  that  on  the  treaty  for  the  purchase 
of  the  freehold  and  copyhold  hereditaments 
and  steam-engines  and  personal  estate,  it 
was  agreed  ^t  Robert  Wright  might,  if 
he  thought  proper,  improve  Uie  same,  and 
whether  he  did  so  or  not,  the  plaintiff 
should  have  a  right  of  pre-emption  of  the 
said  freehold  hereditaments  comprised  in 
the  said  indenture  of  even  date  therewith 
and  personal  estate  and  effects  from  the  said 
Robert  Wright  at  any  time  within  six  years, 
on  payment  of  the  sum  of  42,000/.  with  in- 
terest at  51.  per  cent,  and  also  the  expense  of 
the  indentures  of  assignment  and  appoint- 
ment and  release  thereinbefore  recited,  and 
of  that  agreement  and  the  admission  to 
the  copyholds,  and  also  all  monies  which 
Robert  Wright  might,  subsequently  to  the 
date  of  this  said  indenture,  expend  on  the 
warping  or  cultivating  the  said  estates,  with 
interest  at  51.  per  cent.  :  It  was  witnessed 
that  in  pursuance  of  the  premises,  Robert 
Wright  agreed  with  the  plaintiff  that  in 
case  the  plaintiff,  his  heirs,  executors, 
administrators  or  assigns,  should  at  any 
time  within  six  years  from  the  date  agree 
to  re-purchase  the  same,  and  tender  and 
pay  to  Robert  Wright,  his  executors,  ad- 
ministrators or  assigns,  the  sum  of  42,000/. 
New  SsBiis,  32.— Cbako. 


with  interest  at  51.  per  cent,  and  the  ex- 
penses of  the  indenture  of  release  and  as- 
signment, covenant  to  surrender,  and  surren- 
der thereinbefore  recited,  and  of  that  or 
any  other  agreement,  and  any  monies  which 
Robert  Wright  might  thereafter  spend  in 
warping,  tilling  or  cultivating,  making 
hedges  and  ditches  and  improving  the  said 
estates,  and  in  borrowing  on  mortgage,  and 
in  that  case  making  out  the  title  to  the 
property  mortgaged,  or  in  building  farm 
houses,  homesteads,  <fec.,  or  making  roads,  or 
employing  contractors,  engineers  or  work- 
men, or  purchasing  engine-gear,  railroads 
or  plant  (describing  it)  to  be  used  in  warp- 
ing and  improving  the  estate,  and  his 
(Robert  Wright's)  own  reasonable  personal 
expenses  in  journeys  and  loss  of  time,  &c  or 
in  trying  experiments  or  in  any  other  matter, 
cause  or  thing  whatsoever  relating  to  the 
same  moors  and  estates,  with  interest  at  51. 
per  cent  from  the  time  of  laying  out  to 
the  time  of  re-purchasing  the  same  by  the 
plaintiff,  then  he,  the  said  Robert  Wright, 
his  executors,  administrators  and  assigns, 
should  and  would  at  the  costs,  chai^ges  and 
expenses  of  the  plaintiff,  his  heirs,  executors, 
administrators  and  assigns,  release,  convey, 
and  assign  the  said  freehold  and  copyhold 
hereditaments  and  premises  and  personal 
estate  and  effects  unto  the  plaintiff,  hia 
heirs,  executors,  administrators  or  assigns, 
or  as  he  or  they  should  direct  or  appoint. 
And  it  was  further  agreed  that  if  such 
re-purchase  was  made  by  the  plaintiff  on 
the  terms  therein  contained  and  the  pur- 
chase-money tendered  and  paid  as  aforesaid, 
then  he  should  be  entitled  to  all  the  im- 
provements made  to  the  said  estates,  and 
all  the  engines,  roads,  goods,  cattle  and 
chattels  then  in  use,  and  in  and  upon  the 
said  hereditaments  and  premises,  and,  in 
case  any  be  sold,  to  have  credit  for  the 
net  amount  which  might,  at  any  sale,  be 
realized  as  well  as  to  any  rents  or  other 
monies  the  said  Robert  Wright  might  then 
have  received.  The  agreement  abo  contained 
the  following  clause :  "  Provided  further, 
and  it  is  clearly  and  well  understood  by 
and  between  the  said  parties  hereto,  that, 
for  anything  herein  contained  to  the  con- 
trary he  the  said  Robert  Wright  shall 
not  in  any  respect  be  prejudiced,  hindered 
or  molested  in  the  enjoyment,  cultiva- 
tion, improvement  and  managing  of  the 
40 
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said  estate,  and  in  having  and  receiving 
the  produce  and  rents  and  profits  thereof 
in  the  same  manner  as  if  this  agreement 
or  power  to  re-purchase  on  the  terms 
herein  contained  had  not  been  made,  the 
object  of  the  parties  being  to  give  to  the 
said  John  Hatfield  (Jossip  the  preference 
of  repurchasing  within  the  period  aforesaid; 
but  that  the  said  Robert  Wright  in  the 
mean  time,  and  at  all  times,  shall  peaceably 
have,  hold,  occupy,  possess  and  enjoy  the 
same  freehold  and  copyhold  pstates,  and  here- 
ditaments and  premises,  and  personal  estate, 
as  his  own  absolute  estates  under  the  said 
recited  indentures,  and  according  to  the 
uses,  ends,  intents  and  purposes  therein 
contained,  and  the  true  intent,  meaning 
and  effect  thereof,  as  and  for  his  own  free- 
hold estates  of  inheritance  in  fee  simple  in 
possession  and  copyhold  estates  of  inherit- 
ance, and  the  said  personal  estate  as  and 
for  his  own  absolutely.'*  The  defendant 
Robert  Wright  took  possession  shortly  after 
the  execution  of  the  deeds  of  1 844.  The  six 
years  expired  in  1850,  and  the  term  was 
extended  by  the  defendant  R.  Wright  from 
time  to  time  until  the  1st  of  January  1853. 
In  November  1858  Robert  Wright  conveyed 
his  interest  in  the  estate  to  his  brother, 
Charles  Wright,  whether  for  value,  or  if  so, 
for  what  amount,  did  not  appear. 

The  bill  stated  the  foregoing  and  other 
facts  in  detail,  the  fact  of  the  conveyance 
to  Charles  Wright  being  introduced  by 
amendment,  and  relief  being  also  prayed 
against  him.  The  bill  alleged  that  the  mort- 
gages were  not  extinguished  by  the  deeds 
of  May  1844,  and  that  Henry  Broomhead 
the  elder  was  the  only  solicitor  concerned 
in  preparing  these  indentures ;  but  this,  by 
amendment,  was  altered  to  "was the  solicitor 
mostly  concerned";  and  in  the  22nd  para- 
graph was  this  allegation  :  "  The  plaintiff, 
when  he  executed  the  said  indentures  of 
the  28th  and  29th  of  May  1844,  had  no 
intention  to  assign  thereby  to  the  defendant 
his  equity  of  redemption  in  the  lands, 
hereditaments  and  premises  therein  com- 
prised, nor  did  the  defendant  Robert  Wright 
ever  pretend  that  the  plaintiff  had  done 
so  previously  to  the  institution  of  the  suit 
of  Wilmer  v.  Wright  (which  was  a  suit  re- 
lating to  certain  trust  monies  secured  on 
the  Hatfield  Moor  estate),  for  it  was  well  un- 
derstood between  the  plaintiff  and  the  defen- 


dant Robert  Wright  that  the  indentores  of 
the  28th  and  29th  of  May  1844  were  only 
intended  as  a  further  security  for  the  monies 
advanced  or  to  be  advanced  or  borrowed 
by  the  defendant  Robert  Wright,  for  the 
purposes  herein  stated,  as  appears  by  the 
several  matters  herein  mentioned.**  The  bill 
stated  that  the  plaintiff  had  valid  reasons  for 
believing  that  Robert  Wright  had  stiU  an  in- 
terest in  the  estate;  and  that  the  plaintiff 
was  ignorant  what  interest  Charles  Wright 
took  in  the  said  estate,  but  charged  that,  at  all 
events,  he  took  it  with  notice  that  Robert 
Wright  was  mortgagee  only  of  the  said  estate; 
that  Henry  Broomhead  the  elder,  throughout 
the  various  transactions,  acted  as  the  solicitor 
of  Robert  Wright,  and  died  in  1857;  that 
Robert  Wright  and  Charles  Wright  had  re- 
ceived large  sums,  by  rents  and  otherwise, 
on  account  of  the  Hatfield  Moor  estate,  and 
ought  to  account,  the  plaintiff  being  ready 
and  willing  to  redeem  the  said  mortgage,  and 
to  do  all  tnat  ought  to  be  done  on  his  part. 
The  defendant  RobertWrightbyhis  answer 
positively  denied  that  the  proposal  for  the 
transaction  of  1844  came  from  him;  and 
swore  that  he  intended  there  should  be  a 
sale,  and  he  had  no  doubt  the  plaintiff  ao 
understood  the  transaction.  —  It  also  ap- 
peared that  from  time  to  time  accounts 
were  made  up,  and  signed  by  the  plaintiff. 

Mr.  Jewel  and  Mr,  Jemmett,  for  the 
plaintiff,  contended,  first,  that  the  trans- 
action of  1844  constituted  a  redeemable 
security,  and  not  a  purchase;  secondly,  that 
the  plaintiff  had  no  sufficient  professional 
assistance,  no  draft  of  the  deed  ever  having 
been  sent  to  him;  thirdly,  that  a  mortgagor 
could  not  sell  to  his  mortgagee;  and, 
fourthly,  that  the  sale  was  at  a  gross  under- 
value, the  defendant  taking  advantage  of 
the  plaintiff's  distressed  circumstances.  If 
the  Court  should,  however,  consider  that  the 
plaintiff's  case  failed  on  the  first  three 
grounds,  and  that  the  bill  did  not  suffi- 
ciently raise  the  questions  of  undenralne 
and  distress,  it  would  give  leave  to  amend, 
or  dismiss  it  without  prejudice. 

Mr.  Goren,  for  Susannah  Augusta  Gossip 
(to  whom  the  plaintiff  had  executed  a  mort- 
gage for  6,000/.  in  1844),  supported  the 
pla^*ntiff*s  contention. 

Mr.  Baily  and  Mr.  Hobhovse  appeared 
for  C'harles  Wright,  and  argued  that  the 
transaction    of   May    1844   was    what    it 
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appeared  to  be,  viz.,  a  purchase  with  a  right 
of  re-pnrchase  within  six  years ;  that  the 
time  had  been  extended  by  the  fovour  of 
the  defendant,  who  then  became  absolute 
owner  of  the  property.  Moreover,  the  ac- 
counts rendered  and  signed  by  the  pUintiff 
were  settled  accounts,  and  conclusively 
bound  him  without  more.  There  was  no 
surprise  upon  the  plaintiff,  who  was  well 
advised  by  Mr.  Baxter,  as  appeared  by  the 
correspondence,  and  Robert  Wright  had 
given  the  fiill  value  for  the  estate.  All 
the  statements  as  to  value  wore  merely 
hypothetical  With  regard  to  the  contention 
that  no  purchase  could  take  place,  as  be- 
tween mortgagor  and  mortgagee,  there  was 
no  such  general  rule;  indeed,  it  was  the 
other  way,  but  dependent  always  upon  the 
exception  that  if  there  was  unfairness  or 
advantage  taken,  the  Court  would  upset 
the  transaction,  as  it  would  in  any  case.  In 
this  case  everthing  was  perfectly  fair,  and 
the  plaintiff  had  every  opportunity  of  con- 
sidering what  he  was  doing.  This  was  not 
a  case  for  indulgence,  and  upon  that  ground 
alone  could  any  of  the  contentions  be  sup- 
ported. The  rule  laid  down  by  Lord  Justice 
Turner  in  Lord  Damley  v.  the  Loncbfi, 
Chatham  and  Dover  Railway  Company  (!) 
only  applied  to  cases  where  amending  the 
bill  might  take  place  with  reference  to 
matters  which  might  fairly,  at  the  hearing, 
be  made  subjects  of  amendments,  but  not 
in  a  ease  like  the  present,  where  every 
possible  contention  had  been  brought  for- 
ward. 

Mr.  Anderson,  for  Robert  Wright,  was 
not  heard. 

Mr,  Rasehy  for  Frances  Gossip,  the  plain- 
tifTs  wife,  took  no  part  in  the  argument,  and 
asked  for  the  dismissal  of  the  bill,  with 
costs,  as  against  her. 

Mr.  Jessel  was  heard  in  reply. 
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KiNDERSLEY,  V.C.  (May  2.) — The  object 
of  the  plaintiff  in  this  suit  is  to  have  it 
declared  that  a  certain  transaction  which 
took  place  between  him  and  the  defendant 
Robert  Wright,  and  which  purported  to  be, 
and  was  in  form,  a  conveyance  by  the  plain- 
tiff to  Wright  of  certain  premises  absolutely, 
by  way  of  sale,  should  be  treated  as  a  con- 
veyance by  way  of  security  only,  so  as  to 
entitle  him  to  redeem — [His  Honour  re- 
ferred to  the  instruments  in  question]. — 
The  purchase-money  agreed  upon  for  the 
purchase  of  the  real  estate  and  the  purchase- 
money  for  the  chattels,  put  together,  made 
42,000/.  Contemporaneously  with  the  deeds 
an  agreement  was  executed  between  the 
parties,  reciting  the  deeds — [His  Honour 
stated  the  agreement].  —  The  plaintiff  is 
here  allowed  to  have  a  right  of  pre-emption ; 
it  does  not  mean  that  if  the  property  is 
ever  sold,  he  is  to  have  the  first  right  of 
purchase,  but  it  is  an  erroneous  word  for 
re-emption ;  he  was  to  have  a  right  of  re- 
emption  or  re-purchase.  Then  he  was  to 
pay,  if  he  re-firchased,  42,000/.,  with  in- 
terest at  5/.  per  cent,  and  whatever  monies 
Wright  had  received,  in  case  thejre  was  a 
re-purchase,  he  (Wright)  was  to  account  for; 
and,  on  the  other  hand,  the  plaintiff  was  to 
pay  him  all  the  expenses  which  he  had  been 
at,  and  the  purchase-money  which  Wright 
might  have  advanced.  Those  deeds  and 
that  memorandum  of  agreement  having 
been  executed  by  the  parties,  Mr.  Gossip 
was  allowed,  with  monies  advanced  to  him 
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from  time  to  time  by  Mr.  Wright,  to  con- 
tinue the  warping,  which  was  carried  on,  but 
to  a  very  limited  extent,  only  31  Oacres  out  of 
3, 000  having  been  warped.  The  matter  went 
on  until  the  six  years  expired  on  the  29th  of 
May  1850.  Mr.  Gossip  did  not  re-purchase 
or  propose  to  re-purchase  the  premises,  except 
that  there  were  suggestions  as  to  finding 
somebody  to  buy  the  right  of  re-purchase, 
and  in  1858  Mr.  Wright,  treating  and  con- 
sidering himself  as  the  absolute  owner, 
conveyed  the  estate  to  his  brother,  Charles 
Wright ;  he  either  gave  or  sold  it  to  him ; 
however,  it  became,  in  1858,  his  property, 
and  the  relief  sought  is  against  Charles 
Wright,  and  it  is  now  admitted  at  the  bar 
that  as  regards  Robert  Wright  there  is,  in 
fact,  no  relief  asked  against  him,  and  that 
the  bill  as  against  him  must  be  dismissed, 
with  costs. 

The  plaintiff  then  files  this  bill,  con- 
tending, first,  that  although  the  instruments 
of  conveyance  of  1844  are,  on  the  face 
of  them,  absolute  conveyances,  that,  in 
fact,  the  intention  of  the  parties,  not  of 
himself  only,  but  the  intention  of  Robert 
Wright  also,  was,  that  these  instruments 
should  operate  only  by  way  of  security  for 
monies  already  advanced  and  to  be  advanced, 
and,  in  connexion  with  that,  it  is  suggested 
that  the  plaintiff  had  not,  in  fact,  sufficient 
professional  assistance. 

The  second  point  upon  which  the  plain- 
tiff contends,  or  rather  it  has  been  con- 
tended for  him,  that  the  Court  will  treat 
this  as  a  redeemable  security,  and  not  as 
a  conveyance  out  and  out  by  way  of 
sale  with  a  proviso  for  the  right  of  re- 
purchase, is  this :  that  even  supposing 
the  intention  of  the  parties  was  that  it 
should  be  an  absolute  sale  and  not  a  re- 
deemable security,  such  intention  is  one 
which  this  Court  will  not  allow  to  be  car- 
ried out;  that  it  is  againsfthe  law  of  this 
Court  for  the  parties  to  enter  into  such  a 
transaction,  and  that  if  they  do  the  parties 
making  the  conveyance  may  come  at  any 
time  within  which  a  mortgagee  might  come 
and  redeem  the  estate. 

It  has  further  been  contended,  at  the  bar, 
by  the  counsel  for  the  plaintiff^  that  there 
are  cfrcumstances  attending  the  matter 
sufficient  to  induce  the  Court  to  give  the 
plaintiff  the  relief  which  he  asks.    One  is 


that  the .  purchase  was^  made  at  a  gross 
undervalue ;  and  the  second  is,  that  advan- 
tage was  taken  of  the  distress  and  pecuniary 
circumstances  of  the  plaintiff,  that  is  in- 
sisted upon  at  the  bar. 

Now  let  me  consider  these  grounds 
seriatim.  First,  as  to  the  question  of  &ct, 
whether  it  was  the  intention  of  the  parties 
that  the  transaction  should  be  what  it 
purports  to  be,  a  conveyance  by  way  of 
sale  out  and  out,  with  a  right  of  re-pur- 
chase within  the  six  years,  or  a  security, 
and  redeemable  therefore  by  the  party  who 
gave  it  It  is  not  contended  that  the  instru- 
ments are  not,  in  fact,  in  themselves  intended 
to  be  in  every  sense  an  absolute  convey- 
ance out  and  out.  It  is  not  incidentally 
here  and  there,  but  in  almost  every  passage 
of  the  instruments  it  is  clear  that  the  matter 
is  treated  as  a  purchase  by  Wright,  and  by 
Gk>ssip  as  a  sale  out  and  out,  uid  that 
Qossip  (not  under  the  deed  but  under  the 
agreement)  retained  nothing  more  than  a 
right  of  re-purchase;  and  this  is  so  plain 
on  the  face  of  the  instruments,  that  not 
only  a  professional,  but  a  non-professional 
man  of  common  sense  and  business  could 
not  glance  his  eye  over  them,  without  seeing 
that  it  was  a  sale  and  not  a  security.  And 
this  strikes  me,  every  one  of  the  five  mort- 
gage-deeds contained,  as  a  mortgage  deed 
would  do,  a  covenant  to  pay  the  money, 
but  there  is  none  such  here,  and  that  alone, 
to  a  professional  man,  would  mark  the 
transaction ;  besides  which  there  are  indica- 
tions on  the  face  that  it  was  intended  to  be 
a  sale  out  and  out  Indeed,  the  plaintiff 
says  by  his  bill  he  knew  the  transaction 
was  on  the  face  of  it  to  be  a  sale, 
but  he  was  told  not  to  mind  that,  that 
it  would  still  be  only  a  security.  [His 
Honour  then  proceeded  to  consider  in 
detail  the  evidence  as  to  the  intention  of 
the  parties,  and  concluded  as  follows.] 
Now  I  have  gone  through  the  evidence 
on  the  question  of  intention ;  and  I  have 
not  the  slightest  hesitation' in  coming  to  the 
conclusion  that  the  intention  was,  a  con- 
veyance by  way  of  sale  out  and  out>  accom- 
panied by  a  special  condition  or  right  of 
re-emption,  provided  the  right  was  exei^ 
cised  within  six  years  from  the  date  of  the 
transaction. 

The  next  point  I  have  to  consider  is 
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a  question  of  law.  '  It  has  been  contended, 
that  even  if  the  intention  was  that  which 
the  defendant  asserts,  and  which  I  have 
decided  it  to  have  been,  that  it  is  an 
intention  contrary  to  the  law  of  this  Court, 
which  this  Court  will  not  sustain,  and  will 
not  allow  to  be  carried  out  A  great  num- 
ber of  cases  have  been  cited  on  one  side 
and  on  the  other  on  this  question.  It  was  at 
first  insisted  to  this  extent,  that  if  there  be 
a  mortgagor  and  mortgagee,  they  cannot 
by  any  subsequent  transaction  convert  that 
mortgage  relation  into  the  relation  of 
vendor  and  purchaser.  In  other  words,  it 
would  come  to  this:  that  a  mortgagor 
cannot  by  possibility  enter  into  any  arrange- 
ment, however  fiiir,  for  the  sale  and  con- 
veyance of  his  equity  of  redemption  to  his 
mortgagee.  That  was  a  proposition  some- 
what strong,  and  utterly  unsupported  by 
the  cases  cited.  Such  transactions  are  con- 
stantly occurring  and  constantly  upheld  by 
the  Court,  and  to  that  extent,  at  least,  there 
is  no  foundation  for  that  contention.  But 
that  was  somewhat  modified  afterwards, 
and  it  was  contended  to  this  extent :  that, 
assuming  you  can,  as  between  mortgagor 
and  mortgagee,  have  an  absolute  sale  by 
the  mortgagor  to  the  mortgagee  of  the 
equity  of  r^emption,  that  cannot  be  ac- 
comp>anied  by  a  right  of  re-purchase  on  the 
part  of  the  mortgagor,  that  is,  the  vendor ; 
and  that  that  is  a  transaction  which  this 
Court  will  not  support  Now,  I  have 
considered  the  several  cases  which  have 
been  cited,  and  it  appears  to  me  that  this, 
at  all  events,  is  clearly  established,  and 
was  established  at  a  time  when  there 
existed  (what  can  hardly  be  said  now,  prac- 
tically, to  exist)  a  class  of  persons  called 
money-flcriveners,  who  were  always  dealing 
between  borrowers  and  lenders  in  these 
transactions,  and  who  were  always  invent- 
ing contrivances  to  the  prejudice  of  the 
borrowers,  and  in  favour  of  the  lenders,  for 
whom  they  were  acting  in  the  transaction ; 
and  the  Court  set  itself  against  all  those  con- 
trivances :  (I  am  {^peaking  now  of  a  century 
and  a  half  or  more  ago).  The  Court  then  deter- 
mined this :  that  if  the  transaction  between 
the  parties,  whatever  be  its  form,  whatever 
the  language  in  which  it  is  couched,  or  the 
machinery  which  was  to  carry  it  into  effect, 
designed  a  loan  of  money  and  security  for 


that  loan,  or  a  debt  existing  and  a  secu- 
rity for  that  debt ;  if  that  were  the  design 
of  the  parties,  the  transaction  must  be 
redeemable  like  any  mortgage,  even  al- 
though it  be  expressed  otherwise.  In  other 
words,  in  that  which  is  to  be  a  mortgage 
transaction,  that  is,  a  security,  the  Court 
will  not  allow  the  right  of  redemption  to 
be  crippled  and  hampered  by  any  arrange- 
ment between  the  parties  at  the  time. 
That  is  well  established  as  a  general  rule. 
I  need  not  say,  like  any  oUier  general 
rule,  that  even  that  broad  rule  is  liable  to 
some  exceptions.  For  example,  there  are 
one  or  two  cases  of  this  sort:  one  where 
the  object  of  the  transaction  was  not  merely 
a  loan  of  money,  but  one  party  meant 
to  benefit  the  other.  It  was  a  sort  of  settle- 
ment between  relations ;  and  then  the  Court, 
although  it  did  cripple  the  right  of  redemp- 
tion, upheld  the  transaction.  However, 
there  is  no  doubt  that  the  broad  rule  is 
this:  the  Court  will  not  allow  the  right 
of  redemption  in  any  way  to  be  hampered 
or  crippled  in  that  which  the  parties  in- 
tended to  be  a  security,  either  by  any 
contemporaneous  instrument  with  the  deed 
in  question,  or  by  anything  which  this 
Court  would  regard  as  a  simultaneous  ar- 
rangement or  part  of  the  sanjne  transaction. 
That  the  Court  will  allow  the  parties  by  a 
subsequent  arrangement  to  enter  into  a 
transaction  by  which  the  mortgagor  sells 
or  releases,  or  conveys  or  gives  up  (call  it 
what  you  will)  his  equity  of  redemption, 
and  makes  the  estate  out  and  out  the  estate 
of  the  mortgagee,  is  clear ;  and  the  only  ques- 
tion now  remaining  is  this :  it  being  clear  that 
it  may  be  done  simplidtery  can  it  be  done, 
coupling  with  it  still  not  a  right  of  redemp- 
tion, but  a  right  of  re-emption  in  whatever 
terms  and  within  a  given  fixed  time?  Now 
there  is  not  one  single  case  cited  in  which 
it  has  been  decided  that  that  cannot  be 
done,  or  that  there  is  anything  illegal  in  it 
Is  there  anything  in  the  nature  of  the  trans- 
action which  shews  it  cannot  be  donel 
That  it  is  a  transaction  which  this  Court 
will  look  at  with  the  utmost  jealousy  and 
care  and  scrutiny  is  unquestionable,  but  is 
there  anything  in  the  nature  of  it  illegal? 
Are  there  not  authorities  which  shew  that 
this  Court  will  regard  it  as  legal ;  that  is, 
if  after  jealous  investigation  and  scrutiny 
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the  Court  finds  the  transaction  was  so  in- 
tended, and  that  there  is  nothing  what- 
ever in  the  objections  brought  forward  by 
the  conveying  party  to  shew  that  the  trans- 
action was  not  fair  and  right  and  reason- 
able, and  what  it  ought  to  have  been,  the 
Court  will  uphold  it  ? 

Now,  without  going  through  the  nume- 
rous cases,  I  will  only  refer,  first,  to  a 
case  in  the  House  of  Lords  of  Ensujorth 
V.  Griffiths,  In  Mr.  T(»raliu*s  edition,  the 
marginal  note  is  this :  "  The  mortgagor  of 
an  estate  releases  the  equity  of  redemp- 
tion to  the  mortgagee"  (so  that  here  was 
the  relation  existing  at  the  time  of  mort- 
gagor and  mortgagee)  "  for  a  valuable 
consideration,  the  mortgagee  at  the  same 
time  gives  the  mortgagor  a  note,  that  if  he 
should  within  a  year  pay  a  certain  sum" 
(being  the  original  mortgage-money)  "  and 
the  consideration  for  the  release  of  the 
equity,  he"  (the  mortgagee)  "would  sell  and 
convey  to  him  the  premises."  Now,  here  is* 
a  distinct  case,  precisely  in  point,  the  mort- 
gagor and  mortgagee  entering  into  a  subse- 
quent arrangement  by  which  the  mortgagor 
releases  his  equity  of  redemption  to  the 
mortgagee,  and  the  mortgagee  gives,  not  a 
right  of  redemption  but  a  special  right  of 
re-purchase  within  a  given  time  and  upon 
certain  terms.  Of  course,  in  that  case  there 
was  a  great  deal  of  argument  on  this  sub- 
ject, that  it  was  in  fact  crippling  the  right  of 
redemption;  that  it  was  a  device  to  escape 
the  old  rule,  and  so  on.  But  it  was  held  'Hhat 
this  was  an  original  agreement  between  the 
parties,  and  did  not  operate  as  a  defeasance 
of  the  release,  or  raise  any  new  equity  to 
the  mortgagor;  and  that,  the  money  not 
being  paid,  the  party  was  not  entitled  to 
any  relief."  That  was  upon  appeal  from  the 
Court  of  Exchequer.  Now,  it  has  been 
suggested  that  that  case  was  decided  on 
other  grounds.  Of  course,  in  all  these  cases, 
in  Brown's  Parliamentary  CaseSj  we  have 
not  the  opinions  of  the  noble  and  learned 
Lords  who  decided  the  various  cases,  but 
we  have  the  marginal  notes,  which,  although 
perhaps  they  are  not  implicitly  in  all  cases  to 
be  reUed  on,  generally  represent  feirly  the 
ground  of  decision,  and  the  ground  of  deci- 
sion is  not  stated  to  be  any  other  than  this : 
that  it  was  not  part  of  the  same  transac- 
tion, the  mortgage,  but  that  it  was  a  sepa- 


rate transaction  and  one  which  might  be 
upheld.  There  is  another  case  of  Sevier  v. 
Oreenway,  decided  by  Sir  William  Qrant^ 
and  this  is  the  case  of  a  dictum,  but 
still  a  dictum  of  Sir  William  Qrant  is 
that  which  I  think  any  Judge  would 
consider  a  very  safe  guide  to  follow. 
**  There  was  a  mortgage  for  a  term  of  1,000 
years  to  secure  80/.,  which  by  assignment 
became  vested  in  the  defendant  Greenway," 
so  that  the  plaintiff  was  the  mortgagor  and 
Greenway  was  the  mortgagee,  that  is  to 
say,  whether  they  were  original  mortgagor 
and  mortgagee  is  immaterial,  but  they 
stood  in  the  relation  of  mortgagor  and 
mortgagee.  '*A  conveyance  was  made  in 
November  1799,  reciting  the  mortgage  and 
assignment"  (of  the  mortgage),  "and  that 
the  defendant  Greenway"  (that  is,  tiie  mort- 
gagee) "had  lent  to  the  plaintiff  then  entitled 
to  the  equity  of  redemption  the  further  sum 
of  50/.,  and  had  contracted  to  purchase  the 
property  in  mortgage  at  150/.,  out  of  which 
the  defendant  was  to  retain  the  80/.  and 
50/.,  and  decUring  that  the  plaintiff"  (that 
is,  the  mortgagor)  "granted  and  released  the 
premises  to  the  defendants  Greenway  and 
Marchant,  their  heirs  and  assigns,  to  the 
use  of  Marchant  during  the  life  of  Green- 
way, in  trust  for  Greenway,  with  remainder 
to  Greenway  and  his  heirs,  subject  to  a 
proviso,  that  if  the  plaintiff  should  within 
two  years  be  minded  to  re-purchase  the 
premises  and  should  pay  Greenway  150iL 
with  lawful  interest,  then  the  defendants 
should  re-convey  the  premises."  Here  is  a 
case  expressly  in  point,  a  mortgagor  and 
mortgagee,  and  then,  by  a  subsequent  trans- 
action, an  agreement  for  conveyance,  they 
agree  to  convey  the  equity  of  redemption 
to  the  mortgagee,  but  with  a  condition,  that 
within  a  fixed  time,  upon  certain  terms,  the 
mortgagor  should  have  a  right  of  re-purchase. 
There  were  other  circumstances  in  the  case  (m 
which  Sir  William  Grant  decided  that  in 
point  of  fact  the  parties  intended  a  mort- 
gage, and  must  be  treated  as  having  meant 
a  mortgage ;  but  the  judgment  of  the  Master 
of  the  Rolls  states  it  thus:  "If  this  had 
rested  on  the  conveyance  of  November 
1799,  possession  being  taken"  (that  is,  of 
course,  by  the  purchasers),  "  I  do  not  see 
why  it  should  be  considered  otherwise  than 
as  a  sale."   Then  he  goes  on  to  .shew  that 
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there  were  circiuTistances  by  which  the 
parties  clearly  afterwards  treated  it  as  a 
mortgage;  but  he  says,  if  it  stood  on  the 
transaction  which  took  place  first  of  all, 
that  is,  on  the  mortgage,  and  then  on  the 
conveyance  of  the  equity  of  redemption 
with  a  right  of  re-purchase,  he  saw  no 
reason  why  the  Court  should  consider  it 
otherwise  than  as  a  sale.  But  these  cases, 
as  well  as  several  other  cases  to  which  I 
need  not  refer,  are  cited  by  Lord  Cottenham 
in  WUlicmis  v.  Ouv»,  and  there  the  ques- 
tion was  of  this  sort:  there  was  a  convey- 
ance as  npon  an  absolute  sale,  accompanied 
by  a  contemporaneous  agreement  for  re- 
conveyance npon  payment,  on  a  day  certain, 
of  the  piurchase-money  with  interest  and  of 
the  expenses  of  the  conveyance  which  had 
been  paid  by  the  purchaser;  and  upon  a 
bill  for  redemption  brought  after  the  day 
certain  had  passed,  this  was  held  to  have 
been  a  sale  with  a  proviso  for  re-purchase 
and  not  a  mortgage.  Now,  that  case  was 
not  a  transaction  between  mortgagor  and 
mortgagee,  and  therefore  I  am  referring  to 
it  onty  for  this — that  Lord  Cottenham,  in 
considering  the  various  cases  of  actual  con- 
veyance or  the  right  of  re-purchase,  men- 
tions, among  other  cases,  those  of  Ensworth 
V.  driffiihs  and  Sevier  v.  Qreenway,  and 
treats  them  both  as  having  been  decided 
on  the  footing  that  the  transactions  were 
transactions  which  the  Court  would  uphold 
as  being  absolute  conveyances,  subject  only 
to  a  subsequent  right  of  re-purchase  on 
certain  terms  and  at  a  certain  time.  He 
treats  them  so,  and  cites  them  accordingly, 
an*d  he  cites  various  other  cases. 

Then,  with  those  authorities  and  under 
those  circumstances,  upon  what  ground 
could  I  take  upon  myself  to  decide  that 
such  a  transaction  is  impossible?  This 
I  hold,  as  I  have  said  before,  and  I 
repeat  it  again,  because  it  cannot  be  too 
strongly  borne  in  mind,  that  if  a  party 
who  has  made  the  conveyances  challenges 
the  transaction  as  a  sale  out  and  out,  and 
insists  upon  it  that  it  was  a  mortgage  trans- 
action intended  as  a  security;  and  that  the 
form  was  merely  a  device  to  cover  the  real 
intention  of  the  parties,  or  for  the  purpose 
of  giving  an  advantage  to  the  mortgagee  as 
against  the  mortgagor,  or  getting  him  within 
his  power;  upon  whatever  grounds  the  party 
who  made  the  conveyance  may  afterwards 


challenge  the  thing,  this  Court  will  look 
with  the  utmost  nicety  and  care  and  suspi- 
cion, even  a  jealousy,  into  every  one  of  those 
grounds  brought  forward  by  the  party  who 
complains  of  the  transaction,  to  see  whether 
upon  any  one  of  those  grounds  there  was 
anything  on  which  the  Court  should  say  that 
the  transaction  ought  not  to  prevail.  But, 
if,  after  looking  into  all  those  grounds,  the 
Court  finds  there  is  nothing  of  the  kind,  it 
will  uphold  the  transaction,  and  therefore  I 
see  no  more  reason  for  setting  aside  this 
transaction  and  treating  it  as  a  mere  mort- 
gage than  setting  aside  any  other  bond  fide 
purchase. 

Now,  let  us  see  what  are  the  grounds 
that  are  brought  forward.  As  I  have 
said,  the  grounds  which  the  plaintiff  has 
brought  forward  in  this  bill  are  those  which 
I  have  already  dealt  with  in  considering 
what  was  the  nature  of  the  transaction, 
and  not  as  evidence  to  shew  what  the  inten- 
tion of  the  parties  was.  The  allegation,  on 
the  i>art  of  the  plaintiff,  utterly  unsup- 
ported, contradicted  by  every  circumstance 
in  tha  case,  is,  that  the  intention  of  the 
parties  was  a  redeemable  seciuity  within  a 
certain  time;  and  connected  with  that,  2^ 
I  have  already  said,  is  the  question  whether 
he  had  sufficient  legal  advice.  In  his  original 
bill  he  said  that  Mr.  Broomhead  was  the 
only  solicitor  concerned  in  the  transaction, 
but  when  he  foimd  certain  passages  in  the 
defendants'  answer  he  corrected  that  by 
amendment,  and  struck  out  the  word  "only" 
and  said  that  Mr.  Broomhead  was  the  soli- 
citor mostly  concerned  in  the  transaction ; 
in  fact,  tacitly  admitting,  that  although 
Mr.  Broomhead,  as  the  purchaser's  soli- 
citor, prepared  the  conveyance,  his  own 
solicitor,  Mr.  Baxter,  was,  in  fact,  advising 
him,  and  that  he  acted  under  his  advice. 

But,  besides  those  grounds  which  the 
plaintiff  put  forward  in  his  bill  at  the  bar, 
his  counsel  have  attempted  to  adduce  other 
grounds  of  this  nature.  It  is  contended 
that  there  are  circumstances  affecting  the 
transaction,  such  as  that  it  was  not  a  fair 
one  or  such  as  the  Court  would  up- 
hold. It  is  said  that  the  purchase  was 
made  at  a  gross  undervalue,  and  also 
that  advantage  was  taken  of  the  plaintiff's 
pecuniary  difficulties,  that  he  was  in  such 
a  state  of  embarrassment  that  he  was  not  a 
free  agent   These  grounds  are  not  put  for- 
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ward  in  the  bill.  The  only  thing  I  can  find 
at  all  appproaching  to  anything  about  value 
is,  not  that  the  42,000/L  was  less  than  the 
value  at  the  time;  but  there  is  mention 
in  the  course  of  the  bill  of  a  valuation  or 
survey  made  by  Mr.  Dean,  a  surveyor,  in 
1858,  stating  that  it  was  a  fine  estate,  that 
there  were  so  many  acres  of  inclosed  land, 
so  many  acres  warped  and  so  many  acres 
un warped,  and  that  it  was  capable  of  being 
warped,  and  that,  if  warped,  it  would  be 
very  much  improved,  and  so  on ;  and  stating 
that,  if  all  this  warping  were  done  at  such 
a  price  as  it  was  hoped  it  would  be  done 
for,  the  whole  estate  would  be  worth,  after 
it  was  all  warped,  some  200,000/.  That 
valuation  or  estimate  is  mentioned  in  the 
bill,  at  the  same  time  there  is  no  suggestion 
that  the  purchase-money  was  not,  at  the 
time,  a  fair  and  reasonable  price  to  be  paid 
for  the  fee-simple  of  the  pn)perty ;  still  less 
is  there  any  allusion  to  the  circumstance 
that  the  plaintiflf  was  in  such  pecuniary 
embarrassment  and  difficulties  that  he  was 
not  a  free  agent;  but  it  is  brought  forward 
at  the  bar  founded  upon  what  is  attempted 
to  be  collected  from  the  evidence.  With 
regard  to  the  plaintiflf's  embarrassed  circum- 
stances, there  is  no  doubt  about  the  &ct, 
but  he  does  not  think  it  worth  while,  either 
by  amendment  or  in  any  other  way,  to  state  : 
^*  I  was  in  such  embarrassed  circumstances, 
so  overwhelmed  with  debt,  that  I  was  not  a 
free  agent,  my  poverty  was  taken  advantage 
of,  and  I  was  obliged  to  submit  to  every- 
thing that  was  put  before  me,"  There  is 
nothing  of  the  kind.  The  defendant,  in  the 
course  of  his  narrative  in  the  answer,  says, 
"  the  plaintiflf  was  overwhelmed  with  debt" 
Upon  that  there  is  no  amendment,  and 
therefore  I  must  consider  that  the  plaintifiT 
has  not  thought  it  at  all  a  ground;  but  his 
counsel,  of  course,  very  properly,  leaving  no 
stone  unturned,  have  now  suggested,  with- 
out any  evidence,  that  that  is  a  ground  to 
which  the  Court  will  look. 

But  it  is  contended,  that  where  the  Court 
sees  there  is  a  point  raised  by  the  evidence, 
which  is  not  sufficiently  raised  by  the  bill, 
it  will  take  one  or  other  of  two  courses, 
either  at  the  hearing  allow  the  bill  to  be 
amended  and  the  cause  to  come  on  again ; 
and  after  that  amendment  the  new  issue  to 
be  gone  into,  and  evidence  to  be  gone  into 
on  both  sides,   and,   in   fact,   the  whole 


question  re-opened;  or  if  the  Court  will  not 
do  that,  it  will,  at  all  events,  if  it  dismisses 
the  bill  as  not  being  capable  of  being  sup- 
ported on  the  grounds  which  are  adduced : 
if  the  case  is  capable  of  being  supported 
on  other  grounds,  it  will  accompany  that 
dismissal  with  a  declaration  that  it  Ib  to  be 
a  dismissal  without  prejudice  to  any  other 
bill  which  the  plaintiff  may  think  fit  to 
file  upon  the  subject.  Now  that  the  Court 
has  jurisdiction  at  the  hearing  to  direct  the 
cause  to  stand  over  for  the  purpose  of 
amendment,  and  for  the  purpose  of  amend- 
ment not  merely  by  adding  parties,  is  a 
proposition  which,  I  apprehend,  I  cannot 
hold  to  be  otherwise  than  established  by 
the  cases ;  but  even  the  cases  which  estab- 
lish it  shew  that  it  is  only  to  be  used  with 
the  most  sparing  care,  and  only  where  there 
are  special  reasons  which  make  it  just  and 
right  it  should  be  so  dealt  with.  Lord  Cot- 
tenham,  no  mean  judge  of  cases  of  practice 
and  pleading,  was  very  averse  to  it  At  the 
same  time,  I  admit  it  has  been  done,  though 
I  confess  I  should  be  veiy  slow  to  do  it  in 
any  case.  At  the  same  time,  I  should  not 
feel  myself  justified  in  refusing  to  do  it, 
where  justice  could  not  be  properly  done 
without  it;  for  example,  there  might  be 
a  question  depending  on  the  Statute  of 
Limitations,  and  if  you  do  not  allow  the  bill 
to  stand  over,  but  leave  the  plaintiff  to  file  a 
new  bill,  the  new  bill  would  not  be  wiUiin 
the  Statute  of  Limitations.  I  mention  that 
as  a  case  in  which  justice  might  require, 
contrary  to  the  general  rule,  that  the  Court 
should  allow  the  bill  to  stand  over,  with 
leave  to  amend  to  raise  new  points.  The 
question  was  raised  before  the  Lords  Jus- 
tices in  Lord  DarnUy  v.  tfie  L/md^n,  Ckai- 
ham  and  Dover  Railway  Company,  in 
which  Lord  Justice  Turner  suggested  this, 
that  no  rule  could  be  laid  down ;  but  perhaps 
this  would  be  the  course  to  take,  that  if  the 
matter  as  to  which  amendment  was  required 
was  raised  by  the  bill,  but  not  so  raised  as 
it  ought  to  be,  then  the  Court  might  allow 
it  to  be  raised  by  amendment,  if  it  be  not 
so  raised ;  or  if  it  be  not  connected  with  an 
issue  which  is  raised  by  the  biU,  then  if 
the  Court  allows  it  at  all,  that  is,  if  it  sees 
that  the  evidence  is  so  strong  that  the 
Court  would  consider  the  point  thus  raised 
by  the  evidence  ought  in  some  way  to 
be  allowed  to  be  taken  advantage  of  by 
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the  plaintiff,  then  it  may,  in  dismissing  the 
bill,  accompany  its  dismissal  with  a  direc- 
tion that  it  shoald  be  without  prejudice. 
Of  course,  I  need  not  say  that  if  I  saw 
reason  to  adopt  either  of  these  courses,  I 
should  feel  myself  justified  in  adopting  that 
suggestion.  The  question  then  is,  whether 
I  ought  now  to  allow,  upon  the  evidence, 
an  amendment,  or  whether  I  ought,  in  dis- 
missing the  bill,  to  do  so  without  prejudice. 
[The  Vice  Chancellor  then  proceeded  to 
examine  at  considerable  length  the  evidence 
as  to  value,  and  shewed  that  it  rested  on 
a  very  slender  foundation,  and  then  con- 
tinued thus]  —  That  the  bill  should  be 
dismissed  I  have  no  doubt  It  is  said 
that  I  ought  not  to  allow  it  to  be 
amended.  It  is  not  filed  till  eight  years 
after  the  period  to  which  the  right  of  re- 
purchase was  extended  by  the  concession 
and  fiivoor  of  Mr.  Wright  The  plaintiff 
waits  for  eight  years,  and  files  his  bill 
when  the  principal  witness,  Mr.  Broom- 
head,  is  dead.  Shall  I  allow  him  to  amend 
his  bill  by  introducing  an  issue  which  he 
never  thought  of  himself,  but  which  his 
counsel  at  the  bar,  with  great  ingenuity, 
skill  and  ability  have  brought  forward, 
for  the  purpose  of  allowing  him  to  bring 
forward  something  upon  the  question  of 
value  or  anything  else,  that  he  was  a 
poor  man,  and  so  forth?  Ought  I  to  allow 
him  to  do  sot  Clearly  not  If  ever  I  do 
allow  it,  I  am  sure  it  must  be  in  a  case 
vmy  different  from  this.  Then,  in  dismiss- 
ing the  bill,  ought  I  to  do  so  without  pre- 
judice to  the  right  to  file  another  bill?  If 
I  did,  it  would  be  without  prejudice  to 
filing  another  bill  within  a  very  limited 
time;  but  I  think  I  ought  not  to  do  it,  and 
for  this  reason:  the  evidence  upon  which 
it  is  said  I  ought  to  do  it  is  evidence  which 
it  i^pears  to  me,  so  feur  from  being  conclu- 
sive to  prove  the  value  in  1844,  rests  upon 
no  solid  foundation,  and  will  not  bear  the 
test  of  that  degree  of  investigation  which 
we  are  able  to  pick  up  from  the  facts  before 
us,  iht  defendant  not  having  the  least 
notion  that  he  should  bring  forward  evi- 
dence of  value.  Under  these  circumstances, 
it  i^pears  to  me  that  the  bill  must  be 
disnussed  with  costs. 


Kiw  Sbmxeb,  32.— Ciuifo. 


LoBDs  Jusnois.  \ 

March  20:     {  *  , 

A  ril  17  •      f  '**  *"*  pollard's  trusts. 

May  21,  29.    j 

Will  —  Construction  —  Devise  to  Trus^ 
tees, 

E,  P,  by  her  willy  dated  in  1789,  devised 
to  A,  and  B,  and  their  heirs,  certain  real 
estate,  to  hold  to  them,  their  heirs  and  assigns^ 
to  the  use  of  8,  L,  (her  grandson)  for  life, 
with  remainder  to  the  use  of  A,  and  B,  and 
their  heirs  during  the  life  of  3.  L.  to  pre^ 
serve  contingent  remainders,  with  remainder 
to  the  use  of  the  children  of  8.  L,  but  if 
he  should  die  without  leaving  such  issue  to 
the  use  of  C  D,  L,  (another  grandson)  for 
life,  with  remainder  to  the  use  of  A.  and  B. 
and  their  heirs  during  the  life  ofC.D,L, 
to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  children  of 
C,  D,  L,  but  if  he  should  die  without  leaving 
such  issue  to  the  use  of  her  granddaughters, 
their  heirs  and  assigns  for  ever,  as  tenants 
in  common  and  not  as  joint  tenants.  The 
testatrix  died  in  \1^\,  lecwing her  tv)o  grand- 
sons, bachelors,  surviving,  Subsequently  they 
both  married,  and  died,  both  leaving  chil- 
dren .-—Held,  that  the  children  of  8,  L. 
took  estates  for  Ufe  only;  that  no  interests 
were  effectually  given  to  C,  D,  L,  or  his  chil- 
dren or  to  the  granddaughters  of  the  testcUrix, 
and  that,  subject  to  the  life  estates  to  8,  L. 
and  his  children,  the  inheritance  devolved 
as  under  an  intestacy  to  the  heir-at-law  of 
the  testatrix. 

The  circumstance  that  the  whole  fee  simple 
is  (under  a  will  made  before  1838^  devised 
to  trustees,  cannot  be  relied  upon  as  a  ground 
for  enlarging  a  subsequent  gift  under  the 
will  to  cestuis  que  trust,  in  a  case  where  the 
will  contains  an  ulterior  though  contingent 
gift  to  other  cestuis  que  trust  of  the  whole 
beneficial  fee. 

This  was  the  petition  of  the  widow  and 
administratrix  of  Samuel  Lewin  the  younger, 
praying  for  transfer  to  her  of  one-fifth  of 
certain  stock  arising  from  the  investment 
of  monies  paid  into  Court  under  the  Lands 
Ch&uses  Act;  and  the  principal  question 
upon  which  the  right  of  the  petitioner 
depended  was,  whetiier,  accordii^  to  the 
true  construction  of  the  will  of  Elizabeth 
Pollard,  the  children  of  Samuel  Lewin  her 
4P 
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grandson  (named  in  her  will)  took  as  joint 
tenants  in  fee  simple  certain  real  estate 
thereby  devised. 

The  facts  out  of  which  the  petition  arose 
were  as  follows. 

Elizabeth  Pollard,  widow,  by  her  will, 
dated  the  16th  of  October  1789,  made  the 
following  devises:  "And  as  to  the  estates 
wherewith  it  hath  pleased  Qod  to  bless  me, 
first,  I  give  and  devise  mito  my  daughter, 
Mary  Miller  Lewin  and  Richard  James, 
Esq.,  and  their  heirs,  all  those  my  manors, 
Ac.,**  —  [here  followed  a  description  of 
▼arious  hereditaments  situate  in  the  county 
of  Kent,  of  gavelkind  tenure,] — "to  hold 
the  same  unto  the  said  Maiy  Miller  Lewin 
and  Richard  James,  their  heirs  and  assigns, 
to  the  uses.  Sic  following,  that  is  to  say, 
to  the  use  of  my  grandson  Samuel  Lewin 
for  his  life,  he  keeping  the  same  in  good 
repair,  and  doing  or  committing  no  manner 
of  waste  or  spoil  thereupon ;  and  from  and 
after  the  determination  of  that  estate,  to  the 
use,  benefit  and  behoof  of  the  said  Mary 
Miller  Lewin  and  Richard  James  and  their 
heirs  for  and  during  the  natural  life  of 
the  said  Samuel  Lewin,  in  trust  to  preserve 
the  contingent  uses  and  remainders  there- 
inafter limited  with  respect  to  the  said 
hereditaments  from  being  defeated  and 
destroyed,  and  for  that  purpose  to  make 
entries  and  bring  actions  and  do  other  legal 
acts  as  the  case  may  require  for  the  pre- 
servation thereof^  neverdieless  to  permit 
and  suffer  the  said  Samuel  Lewin  during 
his  natural  life  to  receive  the  rents,  issues 
and  profits  of  all  and  singular  the  said 
hereditaments  and  premises  to  and  for  his 
and  their  own  use  and  benefit ;  and  from 
and  immediately  after  the  decease  of  the 
said  Samuel  Lewin  to  the  use  of  all  and 
every  the  child  and  children,  if  more  than 
one,  of  his  body  lawfully  begotten,  or  to 
be  b^otten,  but  if  he  should  die  without 
leaving  such  issue,  then  to  the  use  and 
behoof  of  my  grandson  Charles  Devereuz 
Lewin  for  his  life,  he  likewise  keeping  the 
said  premises  in  good  repair,  and  doing  or 
committing  no  manner  of  waste  or  spoil 
thereupon ;  and  from  and  after  the  termina- 
tion of  that  estate,  to  the  use  of  the  same 
trustees  and  their  heirs,  during,  drc.,  in  trust 
to  preserve  the  contingent  uses,  Ac. ;  and 
from  and  immediately  after  the  decease  of 
the  said  Charles  Devereuz  Lewin,  to  the 


use  of  all  and  every  the  child  and  duldreo 
(if  more  than  one)  of  his  body  lawfully 
b^otten,  or  to  be  begotten.  But  if  he 
should  die  without  leaving  such  issue,  then 
to  the  use  and  behoof  of  my  three  grand- 
daughters, namely,  Elizabeth,  Henrietta  and 
Sophia  Jane,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common  and  not  as 
joint-tenants." 

Then  followed  a  devise  of  other  gavel- 
kind estates  in  the  same  language,  except 
that  Charles  Devereux  Lewin  and  his 
children  were  to  take  before  Samuel  Lewin 
and  his  children. 

There  was  no  residuary  or  other  devise 
of  real  estate. 

The  testatrix  died  in  the  year  1791,  and 
she  left  the  said  Mary  Miller  Lewin  her 
sole  heiress,  and  she,  in  the  year  1798, 
also  died  intestate,  leaving  her  two  sons, 
viz.,  the  said  Samuel  Lewin  and  Charles 
Devereux  Lewin,  her  heirs  in  gavelkind, 
and  her  three  daughters,  Elizabeth,  Hen- 
rietta and  Sophia  Jane,  mentioned  in  the 
will,  her  surviving,  these  being  her  five 
only  children. 

Samuel  Lewin,  the  grandson,  wis  a 
bachelor  at  the  death  of  the  testatrix  in 
1791,  but  in  the  year  1796  he  married  and 
had  issue  several  children,  namely,  Samuel 
Lewin  the  younger,  who  died  in  the  year 
1846,  Alexander  Percival  Lewin  and  James 
Davies  Lewin ;  and  four  daughters,  namely, 
Elizabeth  (who  intermarried  with  Richard 
MacLachlan  and  died  in  1825),  Mary,  the 
wife  of  Thomas  Theakstone  Woodhouse, 
a  respondent  together  with  her  husband, 
Sophia  (who  intermarried  with  Heniy 
Wilding,  and  died  in  1831),  and  Hannah, 
the  wife  of  Samuel  Evans,  also  a  respon- 
dent, together  with  her  husband. 

Samuel  Lewin,  the  grandson  of  the  tes- 
tatrix, died  in  1840,  leaving  his  three  sons 
surviving  him,  who  were  his  heirs  in  gavdl- 
kind ;  his  two  daughters,  Mrs.  Woodhouse 
and  Mrs.  Evans,  also  survived  him. 

Charles  Devereux  Lewin,  the  other 
grandson  of  the  testatrix,  also  married  and 
had  issue  nine  children,  all  of  whom  were 
bom  after  the  death  of  the  testatrix;  of 
these  three  were  sons,  namely,  Charles 
Lewin,  a  respondent,  Samuel  Lewin,  de- 
ceased, and  Henry  Richard  Lewin,  also  de- 
ceased ;  he  had  also  six  daughters,  namely, 
Mary,  the  wife  of  Capt  Andrew  King, 
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Harriet  Lewin,  deceased,  Sophia,  widow 
of  James  Stuart,  deceased,  a  respondent, 
and  Elizabeth,  the  wife  of  Geoise  Grant, 
Anne  Sarah,  the  wife  of  J.  M.  Maynard, 
and  Lucy,  the  wife  of  D.  B.  Gordon  Grant, 
who,  together  with  their  husbands,  were 
also  respondents. 

CSiarles  Deverenx  Lewin,  died  in  1837 
intestate  as  to  real  estates,  and  left  his 
three  sons  already  named  his  heirs  in 
gavelkind.  Of  these  Charles  Lewin  was  a 
respondent  to  the  petition;  Samuel  died 
intestate  and  unmarried  in  1839 ;  and 
Henry  Percival  Lewin  died  in  1846, 
having  by  his  will  devised  his  real  estates 
upon  certain  trusts. 

The  three  granddaughters  of  the  testa- 
trix, namely,  Elizabeth,  Henrietta  and 
Sophia  Jane,  had  all  married  and  died, 
leaving  issue. 

On  l^e  death  of  Samuel  Lewin,  the  grand- 
son, his  five  surviving  children  already 
named  entered  into  possession  of  the  estates 
devised  to  him. 

In  1836  Samuel  Lewin  the  younger  and 
Alexander  Percival  Lewin  executed  a  mort- 
gage of  their  respective  shares  to  one  Zao- 
chiieus  Hunter,  to  secure  600/.,  and  it  was 
alleged  by  the  petition  that  they  thereby 
severed  their  joint  tenancy  in  the  lands 
devised  by  the  wilL  The  advance  was  after^ 
wards  repaid,  but  no  reconveyance  was 
ever  executed,  and  the  l^al  estate  was 
still  outstanding  in  the  heir  of  Zaccluenfl 
Hunter. 

Hie  South-Eastem  Railway  Company 
purchased  part  of  the  land  devised  to 
Samuel  Lewin  the  grandson  uid  his  chil- 
dren for  the  sum  of  564/.,  and  paid  the 
money  into  court,  which  was  invested  in 
the  purchase  of  597/.  lOs.  2<L  consols,  and 
under  an  order  made  in  1842  by  the  late 
Vice  Chancellor  of  England  the  dividends 
were  ordered  to  be  paid  in  equal  fifths  to 
the  five  then  surviving  children  of  Samuel 
Lewin  the  grandson  during  their  respective 
lives. 

Samuel  Lewin  the  younger,  the  son  of 
Samud  Lewin,  the  gra^idson  of  the  testa- 
tarix,  died  as  before  mentioned  on  the  21st 
of  June  1846  intestate,  and  from  the  time 
of  his  decease,  his  one  fifth  of  dividends 
had  been  retained  in  Court  He  left  the  peti- 
tioner Sarah  Lewin,  his  widow,  who  took 
out  letters  of  administration  to  his  estate,  and 


treating  her  late  husband  and  his  brothers 
and  sisters  who  survived  Samuel  Lewin  the 
grandson  as  having  become  joint  tenants  in 
fee,  and  the  joint  tenancy  as  having  been 
severed  and  the  stock  in  court  as  being 
personal  estate,  presented  her  petition  for 
the  purposes  aforesaid. 

Mr.  O,  M.  Oiffard  and  Mr,  Osborne 
Morgan  supported  the  petition,  explaining 
that  it  belonged  originally  to  the  Court  <^ 
Vice  ChanceUor  Kind^ey,  but  that  his 
Honour  had  declined  to  hear  it  on  the 
ground  that  while  at  the  bar  he  had  been 
called  on  to  advise  on  the  will  of  Mrs. 
Pollard,  and  had  recommended  that  it 
should  be  set  down  for  hearing,  with  their 
Lordships'  permission,  before  the  Lords 
Justicea  The  learned  counsel  argued,  firsts 
that  under  the  will,  notwithstanding  the 
absence  of  words  of  limitation  in  the  gift 
to  the  children  of  S.  Lewin  the  grandson, 
there  was  a  disposition  of  the  whole  fee, 
and  supported  that  view  by  citing  the 
cases  of  Robinson  v.  Qrey  (1),  Knight 
V.  Sdby  (2)  and  Challenger  v.  Sheppard 
(3) ;  secondly,  that  an  intention,  clearly 
and  manifestly  expressed,  to  give  the  fuU 
^^joyment  of  the  whole  property  to  a  cestui 
que  trust,  coupled  with  the  devise  of  the  fee 
simple  to  trustees,  amounted  to  a  gift  of  the 
fee  simple,  as  appeared  from  the  cases  of 
Moore  v.  Cleghorn{^)  and  Hutchiruon  v. 
Stephens  (5);  thirdly,  that  where,  as  here, 
the  word  "  estate''  was  used  in  the  devise^ 
the  Court  would  hold  that  an  intention  is 
shewn  to  give  the  fee  simple,  as  in  Small 
V.  Allen  (6^  and  Robinson  v.  Orey  (7) ;  and 
fourthly,  that  a  contingent  devise  over,  fol- 
lowing upon  an  indefinite  devise,  operates  to 
enlarge  a  devise  into  a  gift  of  the  fee  simple, 
as  shewn  by  Mr.  Jarman  in  his  work  upon 
Wills  (8),  and  decided  in  Marshall  v. 
Hill  (9),  Moone  v.  Heaseman  (10),  Pure- 

(1)  9  East,  1. 

(2)  3  Man.  &0.  92;  i.  o.  10  Law  J.  Bep.  (n.s.) 
C.P.  263;  SSo.  N.R.  409. 

(3)  8  Term  Rep.  597. 

(4)  10  Beav.  423;  b.o.  16  Law  J.  Bep.  (n.s.) 
Chano.  469:  affirmed  17  Ibid.  400. 

(5)  1  Keen,  240,  659 ;  b.  o.  6  Law  J.  Bep.  (N.s.) 
Chanc.  296 ;  2  MyL  ft  Cr.  452. 

(6)  8  Term  Bep.  147,  497. 

(7)  Ubi  raprk. 

(8)  2  Jarman  on  Wills,  2nd  edit.  p.  22$. 

(9)  2  M.  &  S.  608. 
<10)  Wilhe,  142. 
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/oy  V.  Rogers  (11)  and  Potvdl  an  Devises^ 
p.  399. 

Mr,  WoUUnholme,  for  the  daughters  of 
Samuel  Lewin,  the  grandson,  argued  that 
the  period  at  which  tie  words  "  die  without 
leaving  such  issue"  must  be  ascertained 
must  be  the  death  of  the  tenant  for  life, 
and  that  *'  such  issue"  could,  in  this  case, 
mean  only  "children" — Ryan  v.  Cowley 
(12),  Carter  v.  BenUdl  (13),  Howard  v. 
Howard  (14);  and  that  there  was  no 
ground  in  the  present  case  for  any  impli- 
cation of  the  creation  of  an  estate  tail — 
Ibbetson  v.  Beckwith  (16),  Tarbuck  v.  Tar- 
buck  (16), 

Mr,  Shapter  and  Mr,  Speedy  for  Alex- 
ander Percival  Lewin  and  James  Davies 
Lewin,  the  surviving  sons  of  Samuel  Lewin, 
the  grandson  of  the  testatrix,  and  the  heirs 
in  gavelkind  of  that  lady,  contended  that, 
subject  to  the  life  estates  given  by  the  will, 
there  was  an  intestacy,  and  the  fee  simple 
passed  to  the  heirs  in  gavelkind  of  Mrs. 
Pollard.  Upon  the  question  of  enlarging  an 
indefinite  devise  into  a  fee  simple  where  suc- 
cessive estates  are  given,  they  cited  Bridger 
V.  Ramsey(l7)y  Fostery,  Lord Romney(lS\ 
Hay  V.  Lord  Coventry  (19)^  Doe  d,  Briddon 
V.  Page  (20),  Brown  v.  White  (21);  and 
argued  that  the  fee  simple  could  not  pass, 
as  suggested  by  Mr.  Jarman  (22)  in  the 
cases  referred  to  by  him,  citing  Andrew  v. 
Southome  (23),  Frogmorton  v.  Holyday(24), 

Upon  the  question  of  implying  a  fee 
simple  from  the  gift  of  a  fee  simple  to  the 
trustees,  they  cited— 

Faterson  v.  Mills,  14  Jur.  Rep.  126; 
8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc.  449. 

They  also  referred  to  Doe  d.  Comherbach 
V.  Ferryn  (25),  as  deciding  that  the  words 

(11)  1  Saand.  888,  note. 

(12)  LI.  kG.t,  Sugd.  10. 

(18)  2  B«kv.  661;  ■.<).  d  Law  J.  Kep.  (n.s.) 
Cbanc.  803. 

(14)  21  Beav.  550. 

(15)  Ca.  t.  Talb.  157. 

(16)  4  Law  J.  Rep.  (n.s.)  Chanc.  129. 

(17)  10  Haw,  820. 

(18)  11  East,  594. 

(19)  8  Term  Eep.  88. 

(20)  11  East,  608,  note. 

(21)  7  Ir.  Exch.  Rep.  478. 

(22)  2  JannanonWill8,2ndedit.p.228;  8rd  edit, 
p.  251.  ^ 

(28)  5  Term  Rep.  292. 

(24)  1  W.  Black.  585. 

(25)  8  Tern  Rep.  484. 


^'such  issue**  must  be  held  to  mean  "such 
children." 

They  also  referred  to 

Vick  V.  Swster,  3  EL  A  B.  219;  s.  c  23 

Law  J.  Rep.  (n.s.)  Q.B.  212. 
Boufes  V.  BlackeU,  Cowp.  235. 
Mr,  F,  Harrison,  for  Charles  Lewin,  one 
of  the  sons  of  Chailes  Devereux  Lewin,  for 
an  intestacy,  cited  Rendall  v.  Tuchin  (26). 
Mr,  F,  O,  Haynes  appeared  for  the  sons 
of  two  of  the  granddaughters  of  the  testa- 
trix. 

Mr,  Osborne  Morgan,  in  reply. 

Lord  Justicb  Knight  Bruob  (May  29). 
— ^In  dealing  with  the  will  before  us  under 
the  present  petition,  it  must  be  recollected 
that  the  testatrix  died  during  the  last  cen- 
tury; that  she  was  survived  by  her  two 
grandsons,  Samuel  Lewin  and  Charles 
Devereux  Lewin,  devisees  mentioned  in  it; 
that  both  those  gentlemen  are  dead ;  that 
there  are  sons  and  daughters  of  each  of 
them  at  present  living,  and  that  it  is,  as  I 
understand,  admitted  that  not  any  child 
of  Samuel  or  of  Charles  Devereux  Lewin 
was  in  existence  when  the  will  was  made, 
or  at  the  death  of  the  testatrix.  We  have 
to  construe  only  the  first  devise  in  the  will; 
that  comprising  the  manor  of  Hawkewell, 
with  other  manors  and  hereditaments, 
though  of  course  we  have  for  that  purpoet 
read  and  considered  the  whole  of  the  in- 
strument, including  the  trusts  declared  of 
the  stock  legacies.  The  first  question  is, 
whether  the  testatrix  has  used  the  word 
"child,"  or  the  word  "children"  as,  in 
legal  phrase,  a  word  of  purchase  or  a  word 
of  limitation;  and  I  think  that  she  has 
used  it  neither  as  a  word  of  limitation,  nor 
as  meaning  offspring  otherwise  than  in  the 
first  degree  merely,  and  I  say  this,  though 
still  of  opinion  that  the  case  of  Lord  Tyrone 
V.  Lord  Waterford  (27),  decided  by  Lord 
Campbell  and  ourselves,  was  correctly 
decided.  The  will  there  was  a  very  differ- 
ent instrument  from  the  will  here.  It  has, 
however,  been  contended  that  the  present 
will  gave  to  the  children  of  the  devisee 
Samuel  Lewin  an  estate  of  inheritance  by 
the  words  "  to  the  use  of  all  and  eveiy  of 

(26)  6  Taunt  410. 

(27)  1  DeGex,  F.  &  J.  618 ;  •.c  29  Law  J.  Rep. 
(N.s.)  Ohane.  868. 
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ihe  diild  and  children,  if  more  than  one, 
of  his  body,  hiwfdlly  begotten,  or  to  be 
begotten,"  and  for  that  purpose  the  word 
'^estates''  occuiring  at  the  outset  of  the 
instrument,  and  the  phrase  ''and  their  heirs'' 
occulting  repeatedly,  and  the  phrase  "  their 
heirs  and  assigns,"  where  it  first  occurs, 
were  particularly  relied  on.  But  it  is  not 
to  be  forgotten  that  the  will  has  also,  in 
the  deyise  under  consideration,  the  words 
*'  but  if  he  shall  die  without  leaving  such 
issue  "  twice,  and  that  the  devise  concludes 
thus :  ''  to  the  use  and  behoof  of  my  three 
granddaughters,  namely,  Elizabeth,  Hen- 
rietta and  Sophia  Jane,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common  and 
not  as  joint-tenants."  Nor  must  we  lose 
si^t  of  what  the  testatrix,  if  she  thought 
on  the  matter,  must  have  deemed  a  possible 
event,  namely,  that  her  grandson  Samuel 
Lewin,  or  her  grandson  Charles  Devereuz 
Lewin,  or  both  of  them,  might  die  leaving 
grandchildren,  but  not  leaving  any  son  or 
daughter.  If  I  had  been  able  to  discover  on 
the  face  of  this  will  an  intenticm  to  give  by 
It  an  estate  of  inheritance  to  either  of  the 
grandsons,  or  any  children  or  child  or  issue 
oi  either  of  them  in  the  devised  manors,  I 
should,  probably,  or  certainly,  have  been 
for  giving  effect  to  that  intention;  but, 
wLeUier  laying  or  not  laying  stress  on  the 
phrase  ''contingent  uses  and  remainders," 
I  £nd  myself  unable  to  discover  on  the  fEice 
of  the  instrument  any  such  intention.  Pos- 
sibly, had  the  devise  of  the  manors  ended 
with  the  gift  to  the  children  of  the  grand- 
son' Samuel  Lewin,  I  might,  by  reason  of 
previous  expressions,  have  thought  the  fee 
meant  to  be  given  to  them,  but  the  subse- 
quent dispositions  cannot  be  disregarded. 
The  document  is  altogether  one  of  those 
which  can,  I  think,  o^y  receive  a  literal 
interpretation,  there  being,  in  my  judgment, 
no  safe  guide  to  any  other.  Accordingly,  I 
construe  the  word  "  leaving  "  literally,  and 
I  treat  as  effective  the  word  "such"  in 
the  passage  "  but  if  he  shaU  die  without 
leaving  such  issue."  The  dispositions  of  the 
will  literally  construed  may  be,  in  part  at 
least,  unusual ;  may  seem,  in  part  at  least, 
eccentric.  Testatrixes,  however,  and  testators, 
not  only  have  a  right  to  make  such  dispo- 
sitions, but,  as  has  been  frequently  said, 
have  sometimes  reasons,  not  stated,  for  pro- 
visions seemingly  capricious  and  strange. 
The  result^  according  to  my  view  of  Uie 


matter,  is,  that  in  the  events  whidi  have 
happened  not  any  interest  in  the  testatrix's 
manors  has  been  effectually  given  by  the 
will  to  her  grandson  Charles  Devereux 
Lewin,  or  to  his  children  or  any  of  them, 
or  to  the  testatrix's  three  granddaughters 
mentioned  by  name  at  the  close  of  the 
devise  of  the  manors,  or  to  any  of  them ; 
that  is  to  say,  that  as  to  the  manors,  the 
gifts  to  all  those  persons  have,  by  reason  of 
children  of  the  grandson  Samuel  Lewin 
having  survived  him,  wholly  failed.  And 
I  think  that  the  beneficial  inheritance  in 
the  manors  descended  from  the  testatrix  on 
her  daughter  Maiy  Miller  Lewin,  now 
deceased,  whom  I  understand  to  have  been 
her  sole  heiress  at  common  law  and  in 
gavelkind,  but  so  descended,  of  course, 
subject  to  the  life-estates  in  them  given  by 
the  will  to  the  testatrix's  grandson  Samud 
Lewin,  and  to  his  children  respectively, 
some  of  whom  being  yet  alive,  it  will,  in 
my  opinion,  be  upon  the  decease  of  the 
survivor  of  them,  and  not  sooner,  that  those 
in  whom  may  be  vested  the  rights  of  the 
heiress  will  be  entitled  to  daun  through 
her  a  beneficial  interest  in  possession  in  the 
manors. 

LoBD  Justice  Tubneb.  —  This  is  a 
petition  by  the  personal  representative  of 
Samuel  Lewin,  jun.,  for  the  payment  to 
her  of  one-fifth  part  of  a  fund  in  court, 
which  has  arisen  from  monies  paid  in.  by 
the  South-Eastem  Railway  Company  under 
the  provisions  of  their  acts,  as  the  purchase- 
money  of  some  lands  in  Kent  of  gavelkind 
tenure,  taken  by  them  for  the  purposes  of 
their  railway. — [After  having  stated  the 
facts,  his  Lordship  proceeded] — No  objec- 
tion was  taken  to  this  petition  at  the  bar, 
upon  the  ground  that  this  share,  if  at  all 
belonging  to  the  estate  of  Samuel  Lewin  the 
younger,  might  belong  to  his  real  and  not 
to  his  personal  representative ;  but  all  parties 
were,  as  I  understand,  desirous  of  having 
our  opinion  whether  Samuel  Lewin  the 
younger  was  absolutely  entitled  to  this  share. 
In  order,  therefore,  to  save  the  parties  any 
further  expense,  I  assume,  for  the  purposes 
of  this  petition,  that  the  share,  if  it  be- 
longs at  all  to  the  estate  of  Samuel  Lewin 
the  younger,  belongs  to  the  petitioner 
as  his  personal  representative.  The  peti- 
tioner, in  order  to  maintain  her  claim,  must 
establish  that  the  children  of  Samuel  Lewin, 
the  grandson,  took  estates  in  fee  under  the 
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limitation  in  their  £eivonr  contained  in  the 
wilL  It  is  clear  that  this  limitation,  stand- 
ing by  itself^  could  not  give  estates  in  fee 
to  these  children,  and  it  was  not  contended 
at  the  bar  that  it  could ;  but  it  was  insisted, 
on  the  part  of  the  petitioner,  that  the  chil- 
dren ought  to  be  held  to  have  taken  in  fee 
either  by  reason  of  the  devise  to  the  trustees 
and  their  heirs,  coupled  with  the  use  of  the 
word  "  estates,"  in  the  introductory  part  of 
the  will,  or  by  reason  of  the  devise  over  in 
the  event  of  Samuel  Lewin,  the  grandson, 
leaving  no  ** such  issue";  and  several  cases 
(but  more  especially  Knight  v.  Selby  and 
Moore  v.  CUghjorriy  as  to  the  first  point, 
and  Robinson  v.  Orey  and  Hutchinson  v. 
Stephens  as  to  the  second  point),  were  relied 
on  in  support  of  the  petitioner's  contention. 
I  am  of  opinion,  however,  that  this  case  is 
not  governed  by  the  cases  referred  to,  and 
that,  upon  the  true  construction  of  this 
will,  the  children  of  Samuel  Lewin,  the 
grandson,  could  take  no  more  than  life- 
estates.  As  to  the  first  point,  I  think  the 
case  is  governed  by  the  authorities  which 
were  referred  to  on  the  part  of  the  respon- 
dents ;  but,  independently  of  those  autho- 
rities, I  think  that  the  children  of  Samuel 
Lewin,  the  grandson,  cannot  in  this  case  be 
held  to  have  taken  in  fee  by  reason  of  the 
devise  to  the  trustees  and  their  heirs ;  for 
although,  as  was  said  in  Knight  v.  Selby^ 
such  a  devise  to  trustees  may  even,  although 
the  trustees  take  no  estate  under  the  wHl, 
indicate  that  it  was  intended  to  give  the 
fee  to  the  persons  beneficially  interested, 
the  will  in  tJus  case  shews  that  the  trustees, 
so  far  as  they  took  at  all,  were  to  take  for 
the  benefit  not  merely  of  the  children  of 
Samuel  Lewin,  the  grandson,  but  of  tlie 
ulterior  devisees  also,  including  the  grand- 
daughters, to  whom  the  fee  is  given,  and 
the  circumstance  of  these  ulterior  limitations 
having  failed  by  subsequent  events  cannot 
alter  the  construction  of  the  will.  As  to  the 
other  point  relied  on  by  the  petitioner,  and 
the  authorities  cited  upon  it,  this  case 
cannot  be  said  to  be  governed  by  those 
authorities,  unless  they  can  be  considered 
to  establish  that,  in  every  case  where  there 
is  a  devise  of  land  without  words  of  limit- 
ation followed  by  a  devise  over,  the  first 
devisee  takes  in  fee.  The  authorities  can- 
not, in  my  opinion,  be  held  to  go,  nor  am 
I  prepared  to  go,  to  that  length.  I  think  that 
it  is  a  question  which  in  each  case  most 


depend  upon  the  intention,  to  be  collected 
from  the  will,  whether  the  first  devisee  is 
so  entitled  or  not;  and  I  think  that,  in 
order  so  to  entitle  the  first  devisee,  the 
intention  ought  to  be  clearly  manifested,  as 
he  cannot  be  so  entitled  without  giving 
to  the  words  of  the  will  a  different  effect 
from  that  which  the  law  attributes  to 
them.  In  this  case  I  can  see  nothing  which 
indicates  such  an  intention  beyond  the 
devise  over  upon  a  contingency  as  part 
of  a  continued  series  of  limitations,  and  I 
think  that  this  is  not  sufficient  to  manifest 
an  intention  to  give  the  fee  to  the  children 
of  Samuel  Lewin,  the  grandson.  In  my 
opinion,  therefore,  the  case  of  the  petitioner 
fails  upon  both  the  points  contended  for. 
It  was  not  contended  at  the  bar  that  Samuel 
Lewin,  the  grandson,  could  take  an  estate 
tail  under  the  limitations  M>f  this  will,  and 
after  looking  at  the  authorities  bearing  upon 
this  point,  I  think  the  better  opinion  is  tiiat 
he  could  not  I  agree,  therefore,  with  my 
learned  Brother  that  the  proper  order  to 
be  made  upon  this  petition  is  to  give  the 
petitioner  the  arrears  of  income  due  at  the 
death  of  Samuel  Lewin  the  younger,  and  to 
direct  the  income  from  that  time  to  be  paid 
to  the  four  surviving  children  of  Samuel 
Lewin,  the  grandson,  in  equal  shares  until 
further  order.  The  costs,  I  think,  should 
come  out  of  the  ci^itaL 


HAKSLIP  V.  KITTON. 


Stuabt,  V.C. 

March  20. 

LoBDS  JusncBs. 

May  7. 

Practice — Production  of  Documents, 

Where  an  answer  had  been  put  in  If  a 
defendant  to  an  interrogatory  as  to  docu- 
ments j  and  it  had  not  been  excepted  to,  one 
of  the  Vice  Chanceliors  decided  that  after 
decree  the  Court  would  not  make  an  order 
for  an  affidamt  by  the  defendcmt  as  to  docu- 
ments^ unless  a  special  case  Ufere  made  out; 
but  the  Lords  Justices,  on  etppealj  held 
that  the  defendant,  notwithstanding  he  had 
ansufered  and  the  answer  had  b«n  taken 
as  sufficient,  must  file  the  usucU  affidavit  as 
to  documents. 

This  was  a  motion  on  behalf  of  the 
plaintiff  that  an  order  made  in  this  cause, 
and  dated  the   10th  of  Februaiy  1865, 
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might  be  discharged,  and  that  the  defen- 
dants Kitton  and  Ayliff  might  be  ordered 
to  file  an  affidavit  stating  whether  they  or 
either  of  them  had  or  had  had  in  their  or 
either  of  their  possession  or  power  any  and 
what  documents  (other  than  those  mentioned 
in  their  respective  answers  filed  in  the 
cause)  relating  to  the  matters  in  question 
in  such  cause,  and  referred  to  in  an  order 
dated  the  6th  of  November  1862,  and  par- 
ticularly any  diaries  or  memorandum-books 
from  and  inclusive  of  the  year  1852  to  the 
16th  of  April  1859,  and  that  they  might 
be  ordered  to  produce  the  same. 

The  bill  was  filed  originally  against 
Kitton,  for  establishing  a  partnership,  and 
for  a  partnership  account ;  and  also,  if  the 
Court  should  think  fit,  for  a  dissolution  of 
the  partnership. 

By  his  answer,  filed  on  the  24th  of  July 

1860,  the  defendant  Kitton  said  that  he 
had,  in  the  schedule  thereto,  set  forth  aU 
the  documents  in  his  possession  relating  to 
the  matters  in  question  in  the  cause.  The 
second  part  of  the  schedule  was  as  follows : 
"  Diary  for  the  year  1855,  the  like  for  the 
year  1856,  the  like  for  the  year  1857,  the 
like  for  the  year  1858." 

On  the  2nd  of  November  1860  the 
plaintiff  obtained  an  order  to  inspect  the 
above  documents  and  some  others  men- 
tioned in  the  first  schedule  to  the  defen- 
dant's answer. 

The  bill  was  afterwards  amended  by 
making  two  other  persons,  Capam  and 
AylifE^  defendanta 

The  defendant  Kitton  in  his  answer  to 
the  amended  bill,  filed  on  the  13th  of  April 

1861,  said  that  he  had  in  his  former  answer 
set  forth  the  whole  of  the  documents  in  his 

.  possession  or  power  relating  to  the  matters 
in  question  in  this  cause. 

The  defendant  Ayliff  in  a  schedule  to  his 
answer  set  forth  two  letters,  both  addressed 
to  the  plaintiff,  and  said  that,  save  as  afore- 
said, he  had  not  in  his  possession  or  power 
any  documents  relating  to  the  matters  in 
question  in  the  cause. 

The  cause  came  on  for  hearing  in  May 

1862,  and  on  the  2nd  of  June  following  a 
decree  was  made,  by  Vice  Chancellor  Stuart, 
to  the  effect  that  the  plaintiff  and  Kitton 
were  entitled  to  share  equally  in  all  profits 
derived  from  a  solicitor's  business  transacted 
by  them  for  a  certain  railway  company 
from  the  3rd  of  July  1852  to  the  2nd  of 


June  1862,  the  date  of  the  decree,  except 
that  as  to  all  conveyancing  business  trans- 
acted for  the  company  by  the  plaintiff  or 
any  of  the  defendants  since  May  1857,  the 
profits  of  such  conveyancing  business  from 
that  month  were  to  be  divided  into  equal 
third  parts,  of  which  one-third  equal  part 
was  to  belong  to  the  plaintiff,  another  to 
the  defendant  Kitton,  and  the  remaining 
one  equal  third  part  to  the  defendants 
Capam  and  Ayliff. 

Upon  appeal  the  Lord  Chancellor  varied 
the  decision  of  the  Vice  Chancellor  by  di- 
recting an  accoimt  of  profits  from  tj^e  3rd  of 
July  1852  down  to  the  16th  of  April  1859 
only,  and  not  subsequently. 

On  the  16th  of  February  1863  the  plain- 
tiff made  an  application  in  chambers  that 
the  defendants  Kitton  and  Ayliff  might  be 
ordered  to  file  the  common  affidavits  re- 
specting all  documents  in  their  possession 
relative  to  the  matters  in  the  suit,  and 
particularly  any  diaries  or  memorandum- 
books  from  the  beginning  of  1852  to  the 
16th  of  April  1859. 

That  application  was  refused,  and,  in 
consequence  of  such  refusal,  this  motion 
was  niade. 

Mr,  MalvM  and  Mr,  H,  F.  Shehbeare^ 
for  the  plaintiff,  in  support  of  the  motion. 
— The  decree  established  a  partnership  from 
the  3rd  of  July  1852,  and  it  was  necessary 
that  the  plaintiff  should  have  access  to  all 
the  documents  relating  to  the  partnership 
subsequent  to  that  period. 

[Stuart,  V.C. — ^Why  did  you  not  except 
to  the  sufficiency  of  the  defendant's  an- 
swer 1] 

Mr,  Matins, — Exceptions  were  unneces- 
sary, because  the  plaintiff  was  entitled  to 
have  in  chambers  the  production  he  now 
sought : 

Perry  v.  Turpiity  Kay,  App.  xlix. 
.  If  the  defendants  had  not  in  their  pos- 
session the  documents  now  asked  for,  they 
had  only  to  make  an  affidavit  to  that  effect ; 
but  if  they  had  such  documents  in  their 
possession  they  should  produce  them. 

They  also  referred  to — 
Richards  v.  Waihins,  6  Jur.  N.S.  168. 
Quin  V.  Ratcliff,  Ibid.  1327. 
Manhy  v.  Betncke,  8  De  Gex,  M.  &  G. 
470,  472  ;  8.  c  26  Law  J.  Kep.  (n.s.) 
Chanc.  20. 
Rumhold  v.  Forteath,  3  Kay  &  J.  748. 

By  order  42.  rule  4.  of  the  Consolidated 
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Oeneral  Orders  the  course  of  procedure  as 
to  the  production  of  documents  is  the 
same  after  decree  as  before  decree. 

Mr,  Bacon  and  Mr.  Bird,  for  the  defen- 
dants Kitton  and  Ayliff,  were  not  called 
upon. 

Stuart,  V.C.  said,  that  what  was  now 
asked  for  was  an  order  for  the  common 
affidavit  relative  to  documents.  It  was  con- 
trary to  the  practice  of  the  Court  to  grant 
such  an  order  after  decree,  when  an  answer 
had  been  put  in  to  an  interrogatory  as  to 
documents,  and  had  not  been  excepted  to ; 
and  he  thought  the  practice  ought  not  to 
be  unsettled.  It  was  now  contended  that 
this  order  was  to  be  had  as  a  matter  of 
course,  and  that  the  plaintiff  was  not  bound 
to  make  out  a  special  case.  Such  an  order 
as  that  now  asked  for  had  never  yet  been 
made  by  the  Court,  and  he  thought  it  ought 
never  to  be  made.  The  application  was,  in 
his  opinion,  misconceived,  and  it  must  be 
refused,  with  costs. 

From  the  above  decision,  and  from  the 
order  of  the  16th  of  February  last,  the 
plaintiff  appealed,  and  the  appeal  was  heard 
on  the  7th  of  May. 

Mr,  MalvM  and  Mr,  H,  F,  ShMearCy  in 
support  of  the  appeal,  referred  to 
M'Veagh  v.  GroaU,  ante,  p.  521. 
The  Rochdode  Canal  Company  v.  Ktnffy 
15  Beav.  11. 

Mr.  Bacon  and  Mr,  Bird,  for  the  defen- 
dants, opposed  the  motion,  on  the  ground 
that  the  defendants  had  in  their  answers 
already  fiilly  set  forth  all  documents  in  their 
possession,  and  could  do  no  more.  The 
Rochdale  Canal  Company  v.  King  had  no 
application,  as  in  that  case  there  had  not 
been  any  answer  at  all 

Mr,  Molina  was  heard  in  reply. 

LoBD  Justice  Knight  Bruce  said,  that 
in  his  opinion  the  defendants  must  make 
the  affidavit  required  of  them,  to  which, 
notvdthstanding  the  fact  that  answers  had 
been  filed,  he  thought  the  plaintiff  entitled. 

Lord  Justice  Turner  was  of  the  same 
opinion.  Both  the  orders  of  the  Court 
appealed  against  would  be  discharged,  and 
the  costs  of  all  parties  should  be  costs  in 
the  cause. 


{the  LONDON  ASSXTRANCE  V, 
the  LONDON  AND  WEST- 
MINSTER ASSURANCE  COR- 
PORATION (limited). 

Trade-Mark — "  London  Assurance  "— 
"  London  and  Westminster  Assurance  Cam- 
pany  (Limited),*^ 

Upon  a  motion  for  an  injunction  on 
behalf  of  the  corporation  called  "  The  London 
Assurance,^  to  restrain  "  The  London 
and  Westminster  Assurance  Corporation 
(Limited)  "  from  using  the  latter  title,  the 
Court  refus^  to  make  any  order. 

This  was  a  motion  on  behalf  of  the  cor- 
poration called  ^*  The  London  Assurance," 
to  restrain  the  defendants  from  using  the 
name  of  the  London  and  Westminster  As- 
surance Corporation  (Limited),  or  any 
name  resembling  that  of  the  plaintifb  or 
that  by  which  the  plaintiffs  were  generally 
known. 

The  plaintiffs  were  a  corporation,  estab- 
lished in  1720,  and  they  alleged  that  from 
the  time  of  their  incorporation  down  to  the 
present  time  they  had  used,  and  that  they 
now  continued  to  use  the  word  "  corpora- 
tion'' immediately  after  their  name  on  all 
policies,  bills,  advertisements,  letters  and 
other  documents. 

The  defendants  were  incorporated  under 
the  Companies'  Act,  1862,  25  k  26  Vict 
c.  89,  and  they  were  registered  under  the 
title  of  the  London  and  Westminster 
Assurance  Corporation  (Limited). 

Mr.  Bacon  and  Mr.  Howard  Elphinstone, 
in  support  of  the  motion,  argued  that  the 
name  or  style  of  the  defendants  so  nearly 
resembled  tiiat  of  the  plaiutiffii  that  it  was 
calculated  to  mislead  the  public,  and  to 
cause  the  defendants'  corporation  to  be 
taken  for  that  of  the  plaintiffs'. 

Mr.  Greene  and  Idr.  Surrage,  for  the 
defendants,  were  not  called  upon  by  the 
Court. 

The  Vice  Chancellor  said  that  he  did 
not  think  the  present  a  case  for  an  injunc- 
tion, and  declined  to  make  any  order  upon 
the  motion. 
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Stuart,  V.C. 
May  8. 

LOBDS  JUBTICfB& 

June  3; 
July  23. 


o'bbibn  v.  lewis. 


Solicitor  and  Client — Lien  of  Solicitor 
on  Costa  recovered  hy  him  for  Client  — 
Capture  of  Client  on  Co,  8a.  issued  on 
Judgment  for  Costs  of  Suit. 

A  solicitor  does  noty  hy  taking  the  body 
of  his  client  in  execution  on  a  judgment  ob- 
tained hy  him  at  law  for  his  costs  in  a  suit 
in  equity,  lose  his  lien  for  such  costs  upon 
the  costs  of  the  suit  ordered  to  he  paid  by 
the  opposite  party  to  his  client. 

This  suit  was  instituted  by  John  O'Brien 
against  James  Graham  Lewis  and  G^ige 
Coleman  Hamilton  Lewis,  attomies  and 
solicitors,  for  the  purpose  of  obtaining  the 
pajrment  to  the  plaintiff  of  a  sum  of  300/. 
alleged  to  have  been  retained  by  the  defen- 
dants, while  they  acted  professionally  for 
the  plaintiff,  out  of  monies  belonging  to 
him,  and  for  an  account  The  defence  was, 
that  the  sum  of  300L  had  been  retained  by 
the  defendants  by  the  plaintiff's  direction, 
and  was  a  present  to  them  from  him.  Upon 
the  hearing  of  the  cause  a  decree  was  made 
in  favour  of  the  plaintiff,  with  costs,  to  be 
paid  by  the  defendants  (1).  An  account  had 
been  taken,  and  it  resulted  in  a  balance  in 
&voar  of  the  defendants.  The  plaintiff's 
oostB  of  the  suit  had  been  taxed  at  218/. 
Zs.  Sd. 

Mr.  Charles  Lewis  and  his  son  Mr.  Ed- 
ward Tyrrell  Lewis  were  the  solicitors  in 
the  suit  for  the  pbdntiff  John  O'Brien,  but 
they  had  now  ceased  to  be  his  solicitors. 
Their  costs  in  respect  of  the  suit  and  of 
other  matters  had  been  certified  by  the 
Master  at  common  law  to  amount  to  292L 
ISs.  lid,  for  which  they  had  obtained 
judgment  against  the  plaintiff  O'Brien. 

G^  the  28th  of  April  Messrs.  C.  Lewis 
k  Son  arrested  the  plaintiff  on  a  co.  sa, 
issued  on  that  judgment,  and  he  was  now 
in  Maidstone  jaiL 

Messrs.  C.  Lewis  &  Son  now  presented 
a  petition,  praying  that  Messrs.  J.  G.  Lewis 
and  G.  C.  H.  Lewis,  the  defendants  in  the 

(1)  Vide  anU,  p.  569. 
New  Ssbus,  32.— Chang. 


suit,  might  be  ordered  to  pay  into  court 
the  sum  of  218^  3«.  8d,  the  amount  of  the 
plaintiff's  taxed  costs  of  the  suit. 

The  defendants  had  been  served  with 
notices  by  Messrs.  Charles  Lewis  &  Son, 
the  former  solicitors,  and  by  Mr.  Daniel 
Keane,  the  present  solicitor  of  the  plaintiff, 
not  to  pay  tiie  sum  of  218/.  3s.  Sd.  to  the 
plaintiff 

The  question  was,  whether  the  petitioners 
had,  by  taking  the  body  of  their  former 
client  upon  the  co.  «a.,  lost  the  lien  for 
their  costs  in  the  suit  of  GBrien  v.  Lewis, 
upon  the  costs  which  they  had  recovered 
therein  for  the  plaintiff  from  the  defendants. 
Mr.  Jessel,  for  the  petitioners. — The  costs 
which  had  been  directed  to  be  paid  by  the 
defendants  had  been  recovered  from  them 
by  the  skill  and  diligence  of  the  petitioners ; 
and  the  petitioners  were,  therefore,  entitled 
to  a  lien  on  them  for  their  costs  in  the 
suit.  Such  lien  was  not  lost  by  their  having 
taken  the  pbdntiff 's  body  in  execution — 
Lloyd  v.  Mason,  4  Hare,  132 ;  s.  c.  14 

Law  J.  Bep.  (n.s.)  Chanc.  257. 
Mr.   Greene    and    Mr.  Cotes,    for    the 
plaintiff,  O'Brien,  contended  that  a  solicitor's 
lien  for  his  costs  only  attached  where  there 
was  a  definite  fund  under  the  control  of  the 
Court;  and  that  if  the  petitioners  ever  had 
a  lien  upon  the  costs  recovered  by  them  for 
the  plaintiff^  their  haviijg  taken  his  body 
in  execution  was  a  satisfaction  of  their  debt 
and  extinguished  their  lien. 
They  referred  to— - 
Morgan  y.  CahiU,  3  Exch.  Rep.  612; 
s.  c.  18  Law  J.  Rep.  (n.s.)  Exch.  288. 
Jauralde  v.  Parker,  6  HurL  &  N.  431 ; 
s.  c.  30  Law  J.  Rep.  (n.s.)  Exch.  237. 
Lloyd  V.  ManseU,    1   BaQ  C.C.  130; 
s.  c.  22  Law  J.  Rep.  (n.s.)  Q.B.  110. 
Barker  v.  St.  Quintin,  12  Mee.  &  W. 
441, 461 ;  s.  c.  1  DowL  &  L.  P.C.  542; 
13  Law  J.  Rep.  (n.s.)  Exch.  144. 
Davies  v.  Bush,  Younge  Eq.  Exch.  358; 

and 
Id; 2  Viet.  c.  110.  «.  16. 
Mr.  Brooksbank,  for  the  defendants,  who 
were  mere  stakeholders,  claimed  the  right 
of  deducting  their  costs  of  this  application 
from  the  sum  they  had  to  pay  to  the  plain- 
tiff for  his  costs  of  the  suit 

Stuart,  V.C. — A  solicitor's  lien  is  a 
right  whidi  is  founded  upon  the  rules  of 
4Q 
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this  Court,  and  is  consiBtent  with  common 
sense.  The  petitioners,  having  by  their  skill 
and  exertion  obtained  a  decree  in  favour  of 
the  plaintiff,  thereby  acquired  a  li^i  for 
their  costs  upon  whatever  might  be  reco- 
vered from  the  defendants  under  that  decree. 
But  it  has  been  ai^ed  for  the  plaintiff  that 
the  petitioners,  by  taking  the  plaintiff's 
body  in  execution  for  their  costs  of  the  suit, 
have  abandoned  their  lien  and  that  it  is  con- 
sequently extinguished.  Such  a  doctrine,  if 
it  has  ever  been  admitted  at  law,  has  never 
been  held  in  this  court.  A  mortgagee,  for 
example,  does  not  lose  his  security  upon  the 
land  of  the  mortgagor  by  imprisoning  him 
upon  a  judgment  obtained  for  the  amount 
of  the  mortgage  debt.  I  am  not  aware  of 
any  decision  which  authorizes  the  position 
that  the  taking  of  the  pbuntiff's  body  upon 
the  writ  of  co.  sa.  has  satisfied  the  debt  due 
by  him  to  his  solicitors  for  his  costs  of  the 
suit,  or  deprived  them  of  their  lien  in  the 
fund  which  their  own  skill  and  diligence 
have  recovered.  There  must  be  an  order 
that  the  defendants,  after  deducting  10/.  for 
their  costs  relating  to  this  petition,  do  pay 
the  remainder  of  the  sum  of  218/.  Ss,  Sd, 
to  the  petitioners.  Against  the  plaintiff 
O'Brien  there  will  be  no  costs. 

From  this  decision  the  plaintiff  appealed, 
and  the  2^peal  was  heard  on  the  3rd  of 
June. 

Mr,  Greene  and  Mr,  Cotes,  supported  the 
appeal,  contending  that  there  was  no  lien 
on  the  part  of  Messrs.  Lewis  <&  Son  at  all; 
and,  secondly,  that  if  there  were,  it  was 
satisfied  and  lost  by  the  course  tiiey  had 
chosen  to  adopt.  They  had  the  choice  of 
pursuing  their  remedy  to  recover  the  costs 
in  the  Court  where  the  order  that  the  defen- 
dants should  pay  the  costs  was  made,  or 
they  might  go  to  law;  they  could  not  pursue 
both  remedies  for  the  same  subject-matter. 
They  had  chosen  a  Court  of  law,  and  had 
taken  the  body  of  their  debtor.  This  was 
an  abandonment  of  their  right  to  relief  in 
equity,  for  the  judgment  at  law  covered 
this  very  clainL  The  plaintiff's  conduct  in 
endeavouring  to  prevent  their  receipt  of  the 
costs  was  in  no  respect  blameable;  he  had 
at  first  wished  that  they  should  be  paid, 
but  his  capture  and  imprisonment  had 
greatly  annoyed  him,  and  now  he  wished 
diem  to  have  merely  their  strictest  rights. 


The  Vice  Chancellor's  order  was  mistaken, 
for  it  assumed  that  a  creditor  could  have  a 
right  against  the  chose  in  action  of  his 
debtor.  The  costs  were  payable  to  the 
plaintiff,  not  to  the  solicitors,  and  their 
right  against  what  was  a  mere  chose  in 
action  was  lost  by  what  had  taken  place. 
K  they  ever  had  a  right  at  law  and  in 
equity  both,  they  had  now  elected,  and 
must  abide  by  their  election.  After  issuing 
a  writ  of  capias  the  creditor  could  do  no- 
thing more  at  law,  for  it  was  the  highest 
remedy,  and  could  be  succeeded  by  no 
other.  On  the  effect  at  law  of  issuing  a 
capias  they  referred  to  the  fdlowing  autho- 
rities: 

3  BlacksUme^s  CammerUaries,  21st  edit 
p.  414. 

Foster  v.  Jackstm,  Hob.  52,  59. 

Bumabjfs  case,  1  Str.  653. 

Horn  V.  Homy  1  Amb.  79. 

Ex  parte  Christie^  1  Deac  k  C.  155 ; 
8.  c.  Mont  k  B.  352 ;  1  Law  J.  B^ 
(n.s.)  Bankr.  103. 

TayUrr  v.  Waters,  5  M.  &  S.  103. 

HoulcUtch  V.  CoUins,  5  Beav.  497; 
S.C  12  Law  J.  Rep.  (n.s.)  Chanc.  13. 

Morgan  v.  CubiU,  3  Exch.  Rep.  612; 
a  a  18  Law  J.  Rep.  (n.s.)  ExcL  288. 

Beard  v.  McCarthy,  9  DowL  P.a  136. 

Chilton  V.  Whiffin,  3  Wils.  13. 

Cowell  V.  Simpson,  16  Ves.  275. 

Chase  V.  Westnwre,  5  M.  &  a  180, 186. 

Batch  V.  Symes,  Turn.  <k  R  87. 
To  shew  that  in  such  a  case  as  the  pre- 
sent the  creditor  was  put  to  his  election, 
they  cited — 

Barker  Y.Smark,  3  Beav.  64. 

Boberts  v.  Ball,  3  Sm.  &  O,  168;  s.c 
24  Law  J.  Rep.  (n.s.)  Chanc  471. 
As  to  the  existence  of  a  lien  they  referred 

Cohen  V.  Cunningham,  8  Term  Rep.  123. 

Shaw  V.  Neale,  6  H.L.  Cas.  581;  ac 
27  Law  J.  Rep.  (n.s.)  Chana  444. 
And  a  lien,  where  it  existed,  might  be 
lost  by  conduct,  as  was  shewn  in  Shots  v. 
Neale,  If  a  creditor  takes  his  debtor  in 
execution,  he  cannot  proceed  under  the 
garnishee  clauses  of  the  Common  Law 
Procedure  Act,  1854 — JamralcU  v.  Parker. 
The  case  which  chiefly  influenced  the 
Vice  Chancellor  was  Lloyd  v.  Maso% 
which,  they  contended,  had  no  appli- 
cation  to    the    case  of  a  judgment  re- 
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ooTered  at  law,  but  only  to  a  contempt 
for  disobedience  to  an  order  of  the  Court ; 
and  the  respondents,  when  before  his 
Honour,  did  no  more  than  refer  to  dicta  of 
Vice  Chancellor  Wigram,  in  deciding  it,  at 
page  138:  ''If  the  execution  against  the 
person  of  a  debtor  was,  for  all  purposes,  a 
complete  satisfaction  of  the  crater's  de- 
mand, it  might  be  difficult  to  stop  short  of 
the  conclusion  that  a  mortgagor,  against 
whose  person  execution  had  issued  for  the 
mortgage  debt,  might,  when  in  prison, 
redeem  the  mortgage,  although  the  debt 
was  unpaid."  But  there  was  no  analogy 
between  the  case  of  one  with  a  pretended 
hesk  upon  a  mere  chose  in  action,  and  that 
of  a  mortgagee  who  had  certain  express  and 
defined  remedies,  idl  of  which  he  might 
pursue  simultaneously. 
They  also  referred  to — 

Vigers  v.  Aldrich,  4  Burr.  2482. 

Hokrofi  y.  Manby,  7  Man.  <k  G.  843 ; 
8.C.  8  Sc  N.S.  473;  2  DowL  k  L. 
P.C.  319;  13  Law  J.  Rep.  (w.a) 
C.P.  208. 

lAoyd  y.  Mansell,  ubi  supriL 
And  the 

SUU.  ldf2V%ct.c  110.*.  16. 
Mr.  Brooksbank,  for  the  defendants. — 
Messrs.  Lewis  &  Son  were  unable  to  pay 
the  costs,  willing  as  they  were  to  do  so, 
from  haying  been  served  with  notice,  by 
each  of  the  claimants,  not  to  pay  the  other 
of  them. 

Mr.  Bctcon  and  Mr,  Jesael^  for  the  re- 
qwndents,  Lewis  <k  Son,  argued  that  com- 
mon law  had  nothing  to  do  with  the  ques- 
tion, which  was  one  entirely  for  equity.  The 
argument  of  the  other  side  amounted  only 
to  this :  That  after  execution  on  k  ca,  scu 
nothing  more  could  be  done  at  common  law, 
for  the  debt  was  by  it  merged  in  the  judg- 
ment. The  act,  1  k  2  Vict  c.  110,  applied 
<mly  to  charges  oreated  by  that  act,  of  which 
this  was  not  one;  and  the  petitioner  had  no 
single  authmty  to  shew  that  a  person  hold- 
ing a  lien  could  not  make  it  available 
because  he  had  taken  his  debtor's  person 
in  execution.  There  was  no  case  eyen  at 
common  law  which  decided  that  a  solicitor 
had  no  lien  for  his  costs  because  he  had 
taken  his  debtor's  person.  lAoyd  y.  Mason 
was  conclusiye ;  it  was  a  direct  judgment 
upon  that  poinl^  and  displaced  all  the  peti- 
tkmer^s  arguments  upon  the  statute.     It 


upheld  such  a  lien  as  the  present,  to  which, 
in  fact,  the  case  of  a  mortgage  presented 
for  this  purpose  a  complete  analogy,  and  it 
established  the  doctrine,  that  an  equitable 
incumbrance  created  by  law  stood  on  the 
same  ground  as  an  equitable  incumbrance 
created  by  contract  of  the  parties.  The 
costs  ordered  to  be  paid  to  the  plaintiff 
were  not  his  property  until  his  solicitor's 
bill  was  paid.  Execution  by  capias  was 
not  payment ;  it  was  only  a  means  of  en- 
forcing payment : 

Bac  Abr.  tit.  'Execution,'  p.  395 
letter  D. 

Peacock  y.  Jeffery,  1  Taunt.  426. 

Simpson  y.  HanUy,  1  M.  &  S.  696. 

Thompaoti  y.  Parish^  5  Comu  B.  Rep. 
N.S.  685;  s.  c.  28  Law  J.  Rep.  (n.s.) 
C.P.  153. 

Barker  y.  St  Quintin,  ubi  supriL 
The  execution  could  not  extinguish  the 
debt:  the  pledge  remained,  the  debt  re- 
mained ;  but  the  remedies  at  law  against 
the  debtor  were  gona  But  whatever  might 
be  the  effect  of  the  capias  there,  the  remedy 
in  this  Court  against  the  property  which 
was  the  subject  of  the  lien  woiild  remain 
until  that  debt  was  actually  satisfied. 
They  also  cited 

Richards  y.  Platel,  Cr.  &  Ph.  79 ;  s.  c 
10  Law  J.  Rep.  ^n.s.)  Chanc.  375. 
Mr.  ChreenCy  in  reply. — It  is  not  con- 
tended that  the  debt  was,  in  every  sense, 
gone ;  but  that  the  remediies  outside  that 
which  the  creditor  had  elected  to  pursue 
were  gone. 

Lord  Justice  Knight  Bbuce  (July  23). 
— In  this  case  a  client  having  become  in- 
debted to  his  solicitor  upon  a  bill  of  costs, 
was  sued  at  law  for  the  amount  by  the 
solicitor,  who  recovered  judgment  in  the 
action,  and  issued  execution  upon  the  judg- 
ment, namely,  a  writ  of  capias  against  the 
client,  who  was  taken  under  the  writ  ac- 
cordingly. The  debt  remained  unsatisfied, 
unless  so  far  as  it  could  be  extinguished, 
or  satisfied,  by  the  judgment  and  execution. 
There  is  a  fund  payable  under  the  order  of 
the  Court,  but  now  in  the  hands  of  the 
defendants,  on  which  the  solicitor  claims 
against  the  client  a  right  of  lien,  the  ordi- 
nary solicitor's  lien  for  the  amoimt  of  the 
bilL  That  right  of  lien  the  solicitor  clearly 
has,  unless  he  has  lost  it  by  the  judgment 
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and  ezecutdon,  which  the  client  contends 
that  the  solicitor  has  done.  That  is  the 
question  now  for  decision,  and  upon  that 
I  think  the  solicitor  right  and  l3ie  client 
wrong.  The  execution  was  not  a  satisfiEkO- 
tion  of  the  debt,  at  least  in  any  such  sense. 
A  mortgagee,  we  know,  who  is  his  mort- 
gagor's creditor  for  the  mortgage  debt,  may 
sue  the  mortgagor  at  law  for  it,  may  re- 
cover judgment  in  the  action,  and  under 
the  judgment  take  the  mortgagor's  person 
in  execution  without  losing  the  benefit  of 
the  mortgage  security;  but  may  still  enforce 
that  security,  the  debt  remaining  unpaid. 
A  solicitor  does  not,  as  to  his  lien,  appear 
to  me  to  stand  in  a  worse  position,  and  the 
present  solicitor  has  a  right  of  lien  for  the 
costs  for  the  recovery  of  which  the  action, 
which  ended  in  the  execution  and  caption, 
was  brought,  and  the  lien  appears  to  me  to 
remain.  I  agree,  therefore,  with  the  Vice 
Chancellor  who  has  so  decided  in  the  present 
instance.  Perhaps  it  may  be  right  to  add 
to  the  order  a  direction  for  allowing  against 
the  judgment  what  has  been  or  shall  be 
obtained  by  means  of  the  lien. 

Lord  Justice  Turneb. — I  am  of  the 
same  opinion.  Two  points  were  relied  on 
on  the  part  of  the  appellant  in  support  of 
this  appeal :  first,  that  the  debt  due  from 
the  appellant  to  the  respondents  was  merged 
in  the  judgment ;  and  secondly,  that  it  was 
satisfied  by  the  appellant  having  been  taken 
in  execution  under  the  judgment ;  but,  as- 
suming the  debt  to  have  been  merged  in 
the  judgment,  the  collateral  security,  by 
virtue  of  the  lien,  would  nevertheless  subsist, 
according  to  the  case  of  Lloyd  v.  Masofiy 
and  as  to  the  debt  having  been  satisfied  by 
the  appellant  having  been  taken  in  execu- 
tion, I  think  it  clear,  on  the  authorities, 
that  the  debtor's  being  taken  in  execution 
does  not  extinguish  the  debt,  or  operate  as 
payment  of  it;  and  if  the  debt  be  not  ex- 
tinguished, and  the  lien  subsists,  the  order 
of  the  Vice  Chancellor  complained  of  by 
this  appeal  cannot  be  otherwise  than  right. 
I  had,  in  the  course  of  the  argument,  some 
doubt  on  this  part  of  the  case,  in  conse- 
quence of  what  was  said  in  Beard  v. 
M^Carthy^  but  this  doubt  has  been  wholly 
removed  by  the  case  of  Thompson  v.  Pariah, 
I  think  this  appeal  must  be  dismissed  with 
costs. 

After  discussion  as  to  the  costs  of  the 


appeal  incurred  by  the  defendants,  it  was 
arranged  that,  out  of  the  money  to  be  paid 
by  them  to  Messrs.  Lewis  k  Son,  they  should 
be  at  liberty  to  retain  TL  in  respect  of  those 
costs. 


EiNDERSLEY,  V.C.  )  RANDFIELD  V, 

June  2,  3.         /         randfield. 

Costs — Legatee  Attesting  Witness — WHU 
Acty  s.  15. 

Except  in  those  eases  where  a  general  oour 
version  of  real  and  personal  estate  is  directed 
so  as  to  form  a  mixed  fund,  the  whole  costs  of 
construing  the  will  of  a  testator ^  as  well  m 
reference  to  the  devises  of  real  estate  as  to 
the  bequests  of  personalty  therein  contained^ 
are  primarily  payable  out  of  the  personal 
estate  in  exoneration  of  the  reoL 

After  a  will  had  been  executed  and  suffir 
ciently  attested  by  two  witnesses^  a  devisee 
under  the  will  at  the  request  of  the  testator's 
unfe,  the  testator  intimating  that  it  was  wt- 
necessary  to  do  so,  but  not  objecting  otherwist, 
added  her  name  as  an  attesting  witness : — 
Held,  that  the  act  of  attestation  could  not  he 
disregarded  as  usdess  and  ineffectual,  and 
that  by  the  express  encutment  of  the  Wills 
Act  (section  \b.)  the  devisee  was  excluded 
from  taking  any  interest  under  the  will 

This  cause  came  on  upon  farther  con8ide^ 
ation.  The  bill  was  filed,  in  October  1856, 
by  Harriett  Reeve  Randfield  to  administer 
the  estate  of  William  Randfield,  who,  by 
his  will,  dated  the  18th  of  October  1837, 
and  executed  the  14th  of  February  1844, 
desired  all  his  just  debts,  funeral  expenses 
and  the  charges  of  proving  his  will,  and  the 
taking  up  of  his  copyhold  estates  might  be 
fully  paid  and  satisfied.  He  devised  all  his 
freehold  and  copyhold  estates  (describing 
them)  to  his  son  William  Cass  Randfield 
when  he  had  attained  twenty-one,  upon 
condition  that  his  (the  testator's)  widow, 
Ann  Randfield,  should  receive  an  annuity 
of  120/.  out  of  his  rents,  so  long  as  sIm 
remained  his  widow,  and  have  a  house  and 
furniture  rent-firee  during  her  life.  The  tes- 
tator then  gave  to  his  son  all  his  personal 
estate,  describing  it  as  all  his  stock  in  trade 
and  effects  of  whatever  description;  but 
should  the  hand  of  death  fall  on  his  widow, 
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Ann  Bandfield,  and  son,  William  Cass 
Bandfield,  and  he  (the  testator)  having  no 
other  children,  or  his  son  any  issue  lawl^j 
begotten,  his  will  was  then,  that  should  he 
leave  a  widow,  she  should  receive  50L 
annually  during  her  widowhood  out  of  his 
real  estate;  the  residue  then  to  be  equally 
divided  share  and  share  alike,  after  paying 
such  legacies  as  he  might  thereafter  name, 
the  division  of  property  to  be  between  his 
late  brother  Richard  Randfield's  surviving 
children  and  his  sister  Jessy  Warner's 
children,  his  sister  Bachel  Squirrell's  chil- 
dren, his  jiiece  Qrace  Beeston  and  his  niece 
S.  Stuart,  they  paying  all  his  son's  just 
debts,  funeral  expenses  and  demands,  or 
Ids  wife's  should  she  be  the  longest  liver. 
And  the  testator  appointed  his  wife  exe- 
cutrix, and  his  son  William  Cass  Randfield 
and  Isaac  Mills  executors  and  trustees,  &c. 
This  will  was  written  on  three  sides  of  a 
sheet  of  paper,  and  was  executed  and 
attested  at  the  foot  of  the  third  sheet 
thus:  Witness  my  hand  and  seal,  W. 
Randfield  (l.8.) — (Witness)  John  S.  Qroom 
and  James  S.  Harris.  Ilie  testator  was 
not  satisfied  with  the  form  of  attes- 
tation, and  requested  his  son  to  add 
the  following  at  the  top  of  the  fourth  side, 
namely,  "  Tins  last  will  and  testament  was 
signed  in  our  presence  and  in  the  presence 
of  each  other  by  him."  This  was  done, 
and  Oroom  and  Harris  signed  this  new 
attestation  clause.  The  testator's  widow 
then  suggested  that  Grace  Beeston,  who 
was  present,  should  add  her  name  to 
this  memorandum,  when  the  testator  said 
it  was  quite  unnecessary;  but  as  Mrs. 
Bandfield  still  urged  it,  Qrace  Beeston,  to 
oblige  her,  added  her  name.  The  testator 
died  on  the  29th  of  February  1844;  and 
his  will  was  proved  on  the  2nd  of  May  by 
his  widow  and  his  son  William  Cass  Rand- 
field,  who  attained  twenty-one,  and  died  on 
the  10th  of  September  1856  without  issue, 
having  by  his  will,  dated  the  3rd  of  Feb- 
ruary 1855,  devised  to  his  wife  (the  plaintiff) 
all  the  real  and  personal  estate  he  should 
die  possessed  of,  and  appointed  her  sole  exe- 
cutrix. The  bill  was  fUed  in  October  1856, 
against  the  testator's  (William  Randfield's) 
widow  and  the  parties  entitled  in  remainder 
under  his  will,  and  on  the  25th  of  July 
1857  his  Honour  decided  that  William 
Cass  Randfield  on  attaining  twenty -one 


became  absolutely  entitled  to  the  real 
and  personal  estate,  subject  to  the  annuity 
to  the  widow  and  her  life  interest;  and  the 
receiver  was  ordered  to  keep  down  the 
annuity,  pay  the  costs  of  the  defendants, 
when  taxed,  that  he  do  pass  his  accounts, 
and  for  a  sale  of  the  real  estate  if  the  per- 
sonalty should  be  insufficient,  with  liberty 
to  apply.  This  decree  was  appealed  against 
to  Lord  Cranworth,  who,  on  the  2nd  of 
December  1857,  after  reserving  his  judg- 
ment, decided  that  on  the  death  of  William 
Cass  Randfield  without  issue,  the  gift  over 
took  effect,  subject  to  the  interests  of  the 
widow  and  the  plaintiff  under  the  will;  and 
inquiries  were  directed  as  to  the  attestation 
of  the  will,  who  was  the  testator's  heir  at 
law,  and  as  to  the  parties  interested  in  the 
gift  over,  with  the  usual  accounts;  and  an 
inquiry  as  to  what  parts  of  William  Rand- 
field's estate  were  received  by  his  son. 
And  the  receiver  was  ordered  to  pass  his 
accounts,  and  his  Lordship  declared  that 
the  costs  as  between  solicitor  and  client 
of  all  parties  in  this  cause,  including  the 
appeal,  ought  to  be  paid  out  of  the  estate 
of  the  testator  William  Randfield;  and 
farther  consideration  was  acyoumed  to 
this  Court  The  case  was  then  appealed 
to  the  House  of  Lords  by  the  plaintiff,  and 
their  Lordships  decided  that  as  to  the 
personal  estate  William  Cass  Randfield  was 
absolutely  entitled,  but  as  to  the  real  estate, 
subject  to  an  executory  devise  over  in  the 
event  of  his  dying  without  issue.  The 
inquiries  and  accounts  directed  by  Lord 
Cranworth  were  then  proceeded  with  in  his 
Honour's  chambers,  and  were  more  than 
once  brought  before  the  Court  on  adjourned 
summons;  and  the  cause  now  came  on 
upon  further  consideration  on  the  certifi- 
cate of  the  Chief  Clerk  as  above. 

The  principal  questions  argued  were, 
first,  whether  the  costs  were  to  be  paid 
wholly  out  of  the  personal  estate,  or  to  be 
apportioned  between  the  real  and  personal 
estates ;  and  secondly,  whether  Grace 
Beeston  had  forfeited  her  interest  under 
the  gift  over,  by  adding  her  name  as  an 
attesting  witness. 

Upon  the  first  point,  the  following  cases 
were  cited,  viz. : 

Christian  v.  Foster ,  2  Ph.   161;   s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  119. 
Johnston  v.  Todd,  8  Beav.  489. 
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Pickford  v.  Brounty  2  Kay  k  J.  426 ; 

8.  c.  25  Law  J.  Rep.  (n.s.)  Chanc.  702. 
Ripley  v.  Moyny^  1  Keen,  578. 
Stringer  v.  Harper ^  26  Beav.  585;  8.C. 

28  Law  J.  Rep.  (n.s.)  Chanc.  643. 
Sanders  v.  Miller,  25  Beav.  154. 

Upon  the  second  point — 

Wigan  V.  Rowlandy    11  Hare,    157; 

8.  c.  23  Law  J.  Bep.  (n.s.)  Chanc.  69. 
Chimey  v.  Oumey,  3  Drew.  208 ;  s.  a 

24  Law  J.  Bep.  (n.s.)  Chanc.  656. 
Tempest  v.  Tempest,  2  Kay  <fe  J.  635. 

Mr,  Baily  and  Mr,  Shebbeare  appeared 
for  the  plaintiff. 

Mr,  Cole  and  Mr,  E,  E.  Kay,  for  Ann 
Randfield. 

Mr.  Glasse  and  Mr,  Dickinson,  for  the 
other  defendants. 

Mr,  Baily  was  heard,  in  reply. 

KiNBEBSLEY,  V.C. — ^All  tHs  litigation 
has  unfortunately  arisen  from  the  testator's 
attempt  to  make  his  own  will,  and  a  great 
deal  of  expense  has  been  incuired  from  the 
ambiguous  language  used  When  the  case 
came  before  me,  I  waa  of  opinion  that  Wil- 
liam Cass  Bandfield  was  absolutely  entitled 
to  the  testator's  real  and  personal  estate. 
Lord  Cran worth,  before  whom  the  case  was 
taken  on  appeal,  thought  that  he  was  not 
absolutely  entitled  to  either  realty  or  per- 
sonalty, but  took  the  property  subject  to 
an  executory  limitation  over,  in  the  event 
of  William  Cass  Bandfield  dying  without 
issue.  The  case  being  further  appealed  to 
the  House  of  Lords,  their  LorcUhips  con- 
sidered that  as  to  the  personal  estate  he 
was  absolutely  entitled,  but  as  to  the  realty 
subject  to  an  executory  devise  over,  and  so 
far  confirmed  Lord  Cranworth's  decision. 
William  Cass  Bandfield  died  without  issue, 
having  made  his  will  and  left  all  his  pro- 
perty to  his  widow  (the  plaintiff),  and 
appointed  her  executrix,  so  that  she  repre- 
sents every  interest,  except  that  of  legal 
personal  representative  of  the  original  tes- 
tator, Ann  Bandfield,  the  widow  represent- 
ing that  interest  There  is  nothing,  there- 
fore, to  find  faidt  wil^  in  the  filing  of  this 
bill,  which  prays  that  the  will  of  William 
Bandfield  may  be  established,  and  the  real 
and  personal  estate  administered,  and  the 
rights  and  interests  of  all  parties  ascertained 


by  the  Court,  and  all  necessary  accomits 
ta^en;  and  that  a  receiver  may  be  appointed, 
&c  llie  accounts  have  been  taken,  and  the 
cause  now  comes  on  upon  the  certificate  oi 
the  chief  clerk.  It  appears  to  me  that  the 
dedsion  of  the  House  of  Lords  does  not  touch 
my  decree,  except  as  to  the  real  estate,  by 
making  a  contrary  declaration,  but  leaving 
it  otherwise  as  far  as  relates  to  the  personal 
estate  untouched ;  nor  does  it  affect  Lord 
Cranworth's  dedsion,  as  to  any  other  po^ 
tion,  except  the  personal  estate,  and  assumes 
the  propriety  of  all  the  directions  which 
have  been  given,  and  the  cause  now  comes 
on  upon  ftirther  consideration.  Various  ques- 
tions, and  by  no  means  ordinary  ones,  arise, 
and  the  principal  one  is,  what  ought  to  be 
done  as  to  the  costs  of  the  suit  t  It  is  a  suit 
for  the  administration  of  real  and  personal 
estate,  and  for  the  determination  of  ques- 
tions upon  the  construction  of  a  will  with 
respect  to  both.  Now,  one  thing  is  obvious, 
that  so  far  as  it  is  merely  an  administration 
suit,  all  the  expenses  of  that  suit  must  come 
out  of  the  personal  estate  up  to  this  time^ 
so  fEur  as  relates  to  the  administration  in 
chambers  (not  as  to  the  question  of  right),  and 
qudcunque  viA,  whatever  may  be  the  right 
conclusion  as  to  the  apportionment  of  the 
costs,  it  appears  to  me  that  the  costs  of 
administration  must  come  out  of  the  per- 
sonal estate ;  but  the  questions  which  arose 
in  determining  the  right  of  the  parties, 
unfortunately  necessarily  occasioned  con* 
siderable  expense,  chiefly  caused  by  the 
difference  of  opinion  and  appeals  on  those 
questions,  otherwise  the  additional  costs 
would  have  been  trifling.  Then  comes 
the  question,  ''Ought  thosecosta,  or  any  po^ 
tion  of  them,  to  be  borne  by  the  real  estate, 
either  by  way  of  throwing  upon  it  any  costs 
specially  occasioned  by  questions  rekting 
to  it,  or  by  apportioning  them  according 
to  the  relative  values  of  the  real  and 
personal  estates;  or  ought  all  the  costs, 
including  the  costs  of  the  decisions  d 
questions  of  right,  to  come  out  of  the  per- 
sonal estate  t"  I  confess  if  the  matter  were 
res  integra^  and  in  the  absence  of  any  de- 
dsion, I  think  the  tendency  of  my  mind 
would  be  to  hold  that  inasmuch  as  the  real 
estate  goes  one  way  and  the  personal  estate 
another  way,  so  ffir  as  costs  have  been 
incurred  by  determining  the  ri|^  with 
respect  to  the  real  and  personal  estate^ 


Digitized  by 


Google 


MICHAELMAS  1862  to  MICHAELMAS  1863. 


YoL.  32.] 


those  costs  (not  being  corts  of  admin- 
istration) shonld  be  apportioned  between 
the  two  estates.  But  whatever  I  may 
think  d  prioTtj  I  cannot  do  that,  if  I 
find  that,  on  deliberate  consideration  and 
aignment,  the  matter  has  been  dedded  the 
other  way  by  other  Judges.  It  would  not 
be  light,  nor  for  the  interests  of  the  suitors 
that  there  be  any  vaciUation  or  difference 
of  opinion.  Where  two  Judges,  not  of  the 
appellate  Court,  but  of  courts  of  co-ordinate 
jurisdiction,  have  successively  concurred  in 
thinking  that  such  and  such  principle  ought 
to  govern  the  Courts,  I  ought  to  follow  it 
The  first  case  is  that  of  Pvckford  v.  Brown 
(1),  and  the  other  Stringer  y." Harper  (2) ; 
in  both  of  which  Wood,  V.C.  and  the 
Master  of  the  KoUs  held,  that  although 
where  a  testator  has  4irected  the  conver- 
sion of  his  real  and  personal  estates,  and 
thrown  the  proceeds  into  a  mixed  fund, 
there  should  be  an  apportionment  of  the 
costs  as  between  the  realty  and  per- 
sonalty, yet,  where  there  is  no  such  conver- 
sion and  mixing  of  personalty  and  realty 
directed  by  the  testator,  the  Court  does 
not  apportion  the  costs;  and  not  only  the 
costs  of  administration,  but  of  deciding  the 
lights  of  the  parties,  must  be  borne  by  the 
personal  estate,  in  the  same  way  as  simple 
contract  debts :  the  personal  estate  must 
first  bear  those  costs,  and  if  it  is  insufficient, 
then  the  real  estate.  Probably  no  clear  and 
simple  case  can  be  found  in  which,  there  not 
being  a  mixing  of  the  fund  by  conversion, 
the  Court  has  determined  that  there  should 
be  an  aj^rtionment  The  case  which  comes 
nearest  to  this  is  Sanders  v.  Miller  (3),  but 
Uiat  is  not  the  simple  case  of  a  mixed  fund 
being  apportioned,  and  therefore  in  this  state 
of  things  I  am  bound  and  must  hold  that  the 
costs  of  the  suit  must  come  out  of  the  per- 
sonal estate,  including  the  costs  of  the  appeals, 
as  being  merely  consequences  of  the  litiga- 
tion, and  in  case  there  is  a  deficiency  of 
the  personal  estate,  then  they  must  come  out 
of  Uie  real  estate. 

The    only   remaining  question  is  with 
r^ard  to    Qrace    Beeston.      The  matter 

(1)  2  Kay  It  J.  426 ;  s.c  25Law  J.  Bep.  (v.s.) 
Caume.  702. 

(2)  26  Beav.  685  ;  s.  o.  28  Law  J.  Bep.  (v.s.) 
Chaoo.  648. 

(8)  25  Bmt.  154. 
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stands  thus :  Grace  Beeston,  one  of  the 
parties  to  whom  a  gift  over  of  the  real 
estate  is  made  in  the  event  of  William  Cass 
Randfield  dying  without  issue  (which  has 
happened),  has,  with  two  other  persons, 
signed  her  name  to  a  memorandum  written 
on  the  paper  containing  the  will ;  and  it 
appears  IJiat,  the  will  occupying  three  pages, 
the  memorandum  was  on  the  fourtL  The 
will  concluded,  "Witness  my  hand,  Wil- 
liam Randfield."  The  witnesses  to  the  signa- 
ture of  the  testator  were  two  persons  named 
Groom  and  Harris ;  and  it  is  clear  that  that 
was  a  sufficient  attestation,  provided  that 
it  be  shewn  that  the  requisitions  •  of  the 
Wills  Act  were  observed,  it  being  unneces- 
saiy  that  there  shoiild  be  any  form  of 
attestation,  though  the  act  requires,  for  the 
validity  of  the  will,  that  it  should  be  exe- 
cuted in  manner  after  mentioned,  that  is, 
signed  at  the  foot  or  end  by  the  testator 
(which  was  done  here),  the  signature  made 
or  acknowledged  in  the  presence  of  two  or 
more  witnesses,  present  at  the  same  time 
(which  I  believe  was  the  case  here),  and 
such  witnesses  shall  attest  the  execution  in 
the  presence  of  the  testator  (which  was  the 
case  here) ;  and  if  there  was  nothing  more, 
it  is  clear  that  that  was  a  good  execution 
and  a  good  attestation.  But  it  appears  that 
the  testator,  when  he  had  thus  signed  and 
had  the  will  attested,  was  not  satisfied  with 
it,  and  desired  that  there  should  be  a  better 
attestation ;  and,  there  not  being  sufficient 
room  on  the  third  page,  this  additional 
form  of  attestation  was  placed  at  the  top 
or  beginning  of  the  fourth  page:  "This 
last  will  and  testament  was  signed  in  our 
presence,  and  in  the  presence  of  each  other 
by  him.  Witnesses  thereto,  John  Groom  and 
James  Harris."  And  so  it  stood  at  first;  and 
the  testator  rightly  considered  that  it  was 
good  in  law,  and  the  act  was  sufficient 
Whether  he  was  a  lawyer  or  not,  I  do  not 
know.  Before  he  caused  this  additional 
clause  to  be  written  and  signed  by  Groom 
and  Harris,  there  were  present  not  only 
Groom  and  Harris  and  the  testator  and  his 
wife,  but  Grace  Beeston,  who  was  a  niece 
of  the  testator.  And  the  testator^s  wife  was 
desirous  that  Grace  Beeston  should  add  her 
signature ;  but  the  testator  objected,  saying 
that  it  was  unnecessary,  not  on  the  ground 
that  Grace  Beeston  would  lose  what  she 
took  under  the  will,  but  that  two  witnesses 
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were  sufficient ;  the  widow  persisting,  how- 
ever, Grace  Beeston  pnt  her  name,  in  order 
to  oblige  and  comply  with  the  request  of  the 
testator's  wife,  llien  comes  the  question, 
is  this,  within  the  1 5th  section  of  the  Wills 
Act,  an  attestation  of  the  will  by  Grace 
Beeston  1  Now  I  must  give  to  the  words 
of  this  clause,  or  any  portion  of  it,  the 
ordinary  acceptation,  unless  the  context 
requires  a  different  construction.  "If  any 
person  shall  attest  the  execution  of  any 
will,  <fec.,  the  bequest,  <fec.,  given  shall  be 
void";  and  the  question  is,  did  Grace 
Beeston  attest  the  execution  of  this  .will  1 
I  apprehend  clearly  the  meaning  of  the 
words  is,  signing  his  or  her  name  as  a 
witness  to  the  execution,  to  the  clause  of 
attestation,  by  which  the  signature  of  the 
testator  is  attested ;  that  is  the  plain  and 
fjEtir  meaning.  Is  this,  therefore,  a  clause  of 
attestation  to  which  Grace  Beeston  signed 
her  name?  Clearly  it  is,  and  it  was  in- 
tended by  the  testator  to  be  so.  He  himself 
requested  it  to  be  written,  and  it  was  so 
written  at  his  desire,  and  Groom  and  Harris 
signed  it ;  and,  clearly,  they  signed  it  as  a 
clause  of  attestation ;  in  other  words,  in  the 
terms  of  the  15th  section  of  the  act,  "to 
attest  the  execution.*'  No  doubt  the  signa- 
ture of  the  testator  would  have  been  suffi- 
ciently attested,  and  the  will  would  have 
been  a  valid  will  if  the  matter  had  been 
left  there ;  but  Grace  Beeston  having  signed 
her  name  exactly  in  the  same  way  as  Groom 
and  Harris,  without  any  distinction,  can  I 
say  that  she  has  not  signed  a  clause  of 
attestation,  and  thereby  attested  the  execu- 
tion of  the  wiU?  I  feel  regret  in  being 
obliged  so  to  decide,  and  I  feel  the  great 
hardship  of  the  case ;  but  it  is  absolutely 
necessary  to  adhere  to  the  true  rules  of 
construction,  and  not  to  allow  any  con- 
sideration of  hardship  to  interfere  with 
them.  I  am  obliged,  therefore,  to  decide 
that  Grace  Beeston  is  excluded  from  taking 
any  benefit  under  the  will,  and  that  her 
interest,  whatever  it  is,  goes  to  the  testa- 
tor's heir-at-law. 


LoBDB  Jusncss. 
June  2. 


WALHBSLET  V.  FOXHALL. 


Practice — Re-hearing, 

A  suit  was  institttted  for  a  declaration  of 
right  as  to  the  interests  of  tenants  for  life 
in  the  share  of  a  deceased  co-tenant  for  life. 
The  decree  made  at  the  hearing  after  de- 
claring the  immediate  rights  of  the  tenants 
for  life  proceeded  to  declare  that  there 
were  cross-remainders  between  them.  The 
Lords  Jtistices^  although  the  usual  time  for 
re-hearing  had  elapsed,  ordered  a  re-hearing 
of  the  ccuCy  at  the  instance  of  children  of  a 
tenant  for  life  who  had  recently  died,  those 
children  being  prejudiced  by  the  declaration 
as  to  cross-remainders,  and  the  declaration 
being  unnecessary  for  the  determination  of 
the  question  originally  submitted  to  the 
Court, 

This  was  a  petition,  praying  that  the 
cause  of  Walmesley  v.  Foxhall  might  be 
re-heard.  The  time  of  re-hearing  had 
expired,  but  the  grounds  for  the  appticatioQ 
were  as  follows :  Edward  Foxhall,  the  tes- 
tator in  the  cause,  died  many  years  ago, 
having  left  the  whole  of  the  rents  of  his 
leasehold  estate  and  the  income  of  his  other 
personal  estate  to  his  six  children  for  their 
lives,  and  the  object  of  the  suit,  which 
was  instituted  on  the  death  of  one  of  the 
children,  Eleonora  Foxhall,  nnmarried,  and 
without  issue,  was  to  ascertain  the  rights  of 
her  surviving  brothers  and  sisters  in  her  share 
of  the  property.  The  Master  of  the  Bolls, 
on  the  11th  of  November  1854,  made  a 
decree,  declaring  that  "according  to  the 
true  construction  of  the  will  of  the  testator, 
Edward  Foxhall,  his  surviving  children 
were  entitled  to  the  whole  of  ^e  rents  of 
his  leasehold  estates  and  the  interest  and 
dividends  of  all  his  residuary  personal 
estate  since  the  death  of  his  daughter, 
Eleonora  Foxhall,  in  equal  shares,  for  their 
lives,  with  cross-remainders  between  them." 

A  son  of  the  testator  having  died  in 
1862,  leaving  children,  the  latter  presented 
a  petition  praying  that  the  cause  might  be 
re-heard,  notwithstanding  the  time  for  re- 
hearing had  expired. 

Mr,  Hobhouse  and  Mr,  Nalder,  in  sup- 
port of  the  petition,  contended  that  the 
Master  of  the  RoUs,  in  making  the  declara- 
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tion  contained  in  the  decree,  that  cross- 
remainders  existed  between  the  children  of 
the  testator  had  gone  beyond  what  was  the 
object  of  the  snit,  which  only  sought  a 
declaration  of  the  rights  of  the  children  as 
tenants  for  life,  and  by  so  doing  had  dealt 
unnecessarily  with  the  future  interests  of 
those  parties.  The  petitioners  felt  that  they 
were  damnified  by  that  declaration;  and 
their  father,  one  of  the  tenants  for  life, 
having  died  so  lately  as  at  the  end  of  1862, 
they  had  come  to  Uie  Court  at  the  earliest 
possible  tima  The  learned  counsel,  in  con- 
clusion, called  upon  the  Court  to  grant  the 
prayer  of  the  petition,  more  particularly 
because  at  the  hearing  there  were  no  parties 
before  the  Court  but  die  tenants  for  life. 

Mr,  BaggaUay,  Mr,  Selwyn,  Mr,  Rascky 
Mr,  W,  W,  Cooper  and  Mr,  Bagshawe 
appeared  for  the  respondents. 

LoBD  Justice  Knight  Bbitob.  —  We 
think  that  leave  ought  to  be  given,  and  we 
accordingly  give  it,  to  present  this  petition ; 
and  we  make  an  order  in  accordance  with 
its  prayer  on  the  ground  that  his  Honour 
the  Master  of  the  Rolls,  in  making  his 
declaration  as  to  cross-remainders,  has  gone 
further  than  the  case  before  him  required. 
The  costs,  both  here  and  at  the  RoIIb,  will 
be  dealt  with  when  the  cause  shall  be  re- 
heard. 


LoBDsJusnoss.  )    ,  .     _         .    , 

A  ril  17        \  I^r^  rvES  (a  Lunatic), 

^*  Stock"" —  '* Lunacy  Regulation  Act, 
1853,"  9,  140. 

The  stock  of  a  railway  company^  though 
transferable  only  try  deed  under  8  Vict, 
c  16.  «.  14,  is  included  in  the  description  of 
"  stock "  as  defined  lyy  the  Lunacy  Regula- 
tion Ad,  1863  (16  ^  17  Vict,  c,  70),  and  an 
order  may  therefore  he  made  under  the 
140^  section  of  the  latter  act  for  the  transfer 
into  the  name  of  the  Accountant  General  of 
stock  of  that  description  belonging  to  a 
lunaiie. 

In  this  case  the  Master  in  Lunacy,  by 
his  g^ieral  report,  dated  the  10th  of  De- 
cember 1862,  and  confirmed  by  fiat  of  the 
Lords  Justices  on  the  29th  of  January  1863, 
submitted  (amongst  other  things)  tiiat  the 
Hew  Skues,  32.— Chako. 


secretary  or  other  proper  officer  for  the 
time  being  of  the  London  and  North- 
western Railway  Company  should  be  at 
liberty  to  transfer  into  the  name  of  the 
Accountant  General  of  the  Court  of  Chan- 
cery, in  trust  in  the  lunacy,  6,187^  10*.  con- 
solidated stock  of  the  company,  standing  in 
the  books  of  the  company  in  the  name  of 
the  lunatic. 

In  pursuance  of  the  above  report,  appli- 
cation was  made  to  the  secretary  of  the 
London  and  North-Westem  Railway  Com- 
pany to  make  the  tranter;  but  he  declined 
to  do  so,  upon  the  ground  that  the  con- 
solidated stock  of  the  company  was  not 
transferable  merely  in  the  books  of  the 
company,  but  by  the  8  Vict  c  16.  s.  14. 
required  a  deed  for  its  transfer.  The  pre- 
sent petition  was  therefore  presented  by 
the  committee,  praying,  amongst  other 
things,  that  proper  directions  might  be 
given  for  effecting  the  transfer. 

The  140th  section  of  the  act,  16  <fe  17 
Vict  c  70,  is  as  follows :  "  Where  any 
stock  is  standing  in  the  name  of  or  is 
vested  in  a  lunatic  beneficially  entitled 
thereto,  or  is  standing  in  the  name  of  or 
vested  in  a  committee  of  the  estate  of  a 
lunatic,  in  trust  for  the  lunatic,  or  as  part 
of  his  property,  and  the  committee  dies 
intestate,  or  himself  becomes  lunatic,  or  is 
out  of  the  jurisdiction  of^  or  not  amenable 
to  the  process  of  the  Court  of  Chanceiy, 
or  it  is  uncertain  whether  the  committee 
be  living  or  dead,  or  he  neglects  or  refuses 
to  transfer  the  stock,  and  to  receive  and 
pay  over  the  dividends  thereof  to  a  new 
committee,  or  as  he  directs,  for  a  space 
of  fourteen  days  next  after  a  request  in 
writing  for  that  purpose  made  by  a  new 
committee,  then  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  may  order  some  fit 
person  to  transfer  the  stock  to  or  into  the 
name  of  a  new  committee,  or  into  the  name 
of  the  Accountant  Qeneral  of  the  Court  of 
Chancery,  or  otherwise,  and  also  to  receive 
and  pay  over  the  dividends  thereof,  or  such 
sum  or  sums  of  money,  in  such  manner  as 
the  Lord  Chancellor  intrusted  as  aforesaid 
may  order.''  And  the  142nd  section  enacts 
that,  "  Where  an  order  is  made  under  this 
act  for  the  transfer  of  stock,  the  person 
to  be  named  in  the  order  for  making  the 
transfer  shall  be  some  proper  officer  of  the 
company  or  society  in  whose  books  the 
4R 
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transfer  is  to  be  made/'  And  the  2nd 
section  (the  interpretation  clause)  thus  de- 
fin^  stock:  "And  the  word  'stock'  shall 
be  construed  to  comprehend  any  fiind, 
annuity  or  security,  transferable  in  books 
kept  by  any  company  or  society,  or  any 
money  payable  for  the  discharge  or  re- 
demption thereof,  or  any  share  or  interest 
therein. 

Mr.  WtckenSy  for  the  petition. 

Mr,  Davepy  for  the  heir-at-law  and  next- 
of-kin. 

Mr,  Speedy  for  the  company. 

Lord  Justice  Knight  Bruce. — The 
question  is  one  which  the  company  might 
fairly  raise,  but  in  my  opinion  the  balance 
of  convenience  appears  to  be  in  favour  of 
the  larger  interpretation  of  the  140th  sec- 
tion of  the  act  I,  therefore,  think  that  the 
secretary  of  the  company  should  be  directed 
to  make  the  transfer  according  to  our  former 
order. 

LoBD  Justice  Turner. — ^I  am  of  the 
same  opinion. 


KiNDERSLBY. 

May  2i 


,V.C.J 


'  THE  EARL  OP  SHREWS- 
BURY V.  THE  NORTH 
STAFFORDSHIRE  RAIL- 
WAY COMPANY. 

Demurrer  to  Part  of  the  Prayer  of  a 
Bill — Supplemental  Suit. 

Previously  to  obtaining  their  act  the 
projectors  of  a  railway  agreed  to  pay  to  a 
landowner  claiming  under  a  settlement 
20,000/.  over  and  above  the  value  of  the  land 
and  the  compensation  to  be  paid  for  sever- 
ance.  The  money  not  being  paid,  the  land- 
owner filed  a  bill  for  specific  performance, 
but  died  pendente  lite,  atid  a  person  who 
eame  into  possession  of  tlie  estates,  under  a 
remote  limitation  in  the  settlement  which 
the  prior  landowner  had  treated  <m  banrred, 
filed  another  bill,  in  substance  the  same  as 
the  form>er,  and  prayed  that,  "  if  necessary 
and  proper,  his  suit  might  be  taken  as 
supplemental  to  the  former  suit,"  The 
defendants  demurred  for  want  of  equity  to 
so  much  of  iJie  bill  a^  sought  to  make  the 
suit  supplemental,  —  Demurrer  oveiTuled, 
with  costs. 

This  case  came  on  upon  a  demurrer  for 
want  of  equity,  put  in  to  a  portion  only  of 


the  prayer  of  the  bill  The  bill  stated,  in 
substance,  that  in  the  year  1 845  a  railway 
was  projected,  to  be  called  "  The  Chumet 
Valley  Railway,''  and  that  part  of  the  line 
being  intended  to  pass  through  lands  which 
were  the  property  of  the  then  Earl  of 
Shrewsbury,  Mr.  Sharp,  on  behalf  of  the 
promoters  of  the  undertaking,  entered  into 
an  agreement,  dated  the  25th  of  February 
1845,  and  made  between  John  Earl  of 
Shrewsbury  of  the  one  part,  and  the  said 
Mr.  Sharp  of  the  other  part,  and  it  was 
thereby  agreed  that  a  sum  of  20,000/. 
should  be  paid  to  the  said  John  Ead 
of  Shrewsbury  by  the  pronM)ter8  of  the 
railway  over  and  above  the  amount  oi 
the  value  of  the  land  to  be  taken  and  the 
sum  to  be  paid  for  severance.  That  on 
the  20th  of  January  1848  another  agree- 
ment was  entered  into  with  reference  to 
the  mode  in  which  the  20,000/.  was  to 
be  paid,  and  three  acts  of  parliament  were 
obtained,  with  which  the  Lands  Clauses 
Consolidation  Act  was  incorporated,  by 
virtue  whereof  the  Chumet  Valley  Railway 
Company  became  amalgamated  with  and 
was  now  represented  by  ^e  defendants'  com- 
pany. That  certain  accommodation  works 
had  been  executed  by  the  said  company  on 
the  lands  in  question,  but  no  part  of  the 
20,000/.  had  ever  been  paid  under  the 
agreements  at  the  time  of  the  death  of 
John  Earl  of  Shrewsbury,  which  happened 
some  time  after.  The  bill  then  stated  that 
John  Earl  of  Shrewsbury  was  succeeded  by 
Earl  Bertram  Arthur,  who  was  then  an 
infant,  and  after  some  communications  had 
taken  place  on  his  behalf,  a  bill  was  filed 
by  him,  by  Mr.  John  Sadler  as  his  next 
Mend,  for  specific  performance  of  the  agree- 
ments. That  the  defendants  appeared  to 
and  answered  the  bill,  but  before  any  other 
proceedings  were  taken,  namely,  in  1856, 
Earl  Bertram  Arthur  also  died,  and  the 
suit  thereby  became  absolutely  abatecL 
The  present  plaintiff,  Heniy  John  Earl  of 
Shrewsbury,  alter  the  lapse  of  some  time 
and  with  considerable  difficulty,  succeeded 
in  establishing  his  title  to  the  earldom  and 
estates,  tracing  his  pedigree  back  as  far  as 
the  sixteenth  century,  and  filed  this  bill, 
which  was  substantially  the  same  as  the 
former  bill  filed  by  Earl  John,  and  into 
the  prayer  the  following  passage  was  intro- 
duced, viz.,  "  And  if  necessjuy  or  proper. 
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that  this  suit  may  be  taken  to  be  supple- 
mental to,  or  in  the  nature  of  a  suit  supple- 
mental to,  the  suit  of  Earl  Bertram  Arthur." 
The  defendants  put  in  a  demurrer  for  want 
of  equity  to  so  much  of  the  bill  as  sought 
to  have  the  suit  taken  as  supplemental  to, 
or  in  the  nature  of  a  suit  supplemental  to, 
the  suit  of  Earl  Bertram  Arthur,  and  to 
no  other  part  of  the  bill. 

The  Solicitor  General  (Sir  Rotmdell 
Palmer)^  Mr,  Glcuse  and  Mr,  Bovill  ap- 
peared for  the  defendants,  in  support  of 
the  demurrer,  and  contended  that  the  pre- 
sent plaintitf  not  claiming  under  the  late 
Earl,  but  in  point  of  fact  having  made  out 
his  title  from  a  long  antecedent  period, 
there  could  be  no  privity,  and  the  present 
suit  could  not  be  treated  as  supplemental 
to  the  former  one.  That  being  so,  and  the 
claim  for  the  20,000/.  being  a  simple  con- 
tract debt  only,  the  plaintiff's  draughtsman 
was  aware  of  that,  and  for  the  sole  pur- 
pose of  saving  the  Statute  of  Limitations 
from  running,  had  introduced  this  passage. 
The  whole  substance  of  the  bill  shewed'  that 
it  could  not  be  supplemental,  and  therefore 
the  demurrer  must  be  allowed. 

Mr,  Baiiy  and  Mr,  Wicketu  were  not 
called  upon. 

Kdtdebsley,  V.C. — I  am  of  opinion  that 
this  demurrer  must  be  overruled.  I  think 
it  is  an  experiment  of  a  somewhat  peculiar 
and  novel  kind,  but  neither  its  peculiarity 
nor  its  novelty  ought  to  influence  the  Court 
in  either  allowing  or  overruling  the  demurrer. 
I  can  hardly  conceive  a  more  inconvenient 
mode  of  raising  the  question,  from  which, 
it  appears  to  me,  not  the  least  benefit  can 
accrue  to  the  defendants. — [His  Honour 
referred  to  the  statements  in  the  bill.] — 
The  plaintiff,  upon  the  death  of  Earl  Ber- 
tram Arthur,  became  entitled,  by  succession, 
to  the  honours  and  estates,  and  therefore 
subject  to  any  question  which  might  arise, 
under  the  statute  of  limitations,  if  Earl 
Bertram  Arthur  had  any  title  to  relief  in 
the  suit  instituted  on  his  behalf,  the  present 
plaintiff  must  be  entitled  to  the  same 
relief  in  this  suit.  Without  inteuding  to 
express  any  opinion  upon  the  merits,  or 
the  claims  made  by  this  bill,  it  appears  to 
me  that,  whether  it  is  to  be  regarded  as  an 
original  bill,  or  an  original  bill  in  the  nature 
of  a  supplemental  bill,  if  Earl  Bertram 


Arthur  could  have  succeeded,  so  would 
the  present  plaintiff  be  entitled  to  succeed. 
In  ^e  prayer  of  this  bill  is  the  passage 
upon  which  the  question  mainly  turns,  and 
which  is  introduced  by  amendment  (which 
however  makes  no  difference),  and  it  is  now 
indeed  a  common  form,  although  it  was  not 
the  practice  when  I  was  at  the  bar.  It  is 
in  these  words :  "that  if  necessary  or  proper 
this  suit  may  be  taken  as  supplemental  to, 
or  in  the  nature  of  a  suit  supplemental  to, 
the  suit,"  &c.  referring  to  the  suit  of  Earl 
Bertram  Arthur.  That  is,  that  "  if  neces- 
sary or  proper"  a  suit  which  otherwise  was 
an  original  suit,  might  be  taken  as  supple- 
mental to  another  suit  designated.  I  con- 
fess I  have  often  asked  myself  the  meaning 
of  these  words,  which,  I  believe,  in  one  case 
were  actually  introduced  into  the  decree  it- 
self. It  is,  perhaps,  diflicult  to  say  in  what 
view  this  would  have  to  be  regarded,  sup- 
posing the  case  were  argued,  and  the  Court 
should  consider  that  the  suit  could  not  suc- 
ceed except  as  a  supplemental  suit.  But, 
however,  without  considering  that  question, 
this  passage  having  been  introduced,  to 
this  passage,  and  this  passage  only,  as 
part  of  the  prayer,  the  demurrer  is  put 
in  for  want  of  equity;  and  not  disputing 
the  right  of  the  phuntiff  to  file  such  a  bill 
as  an  original  biU,  it  is  contended  that  he 
has  no  right  to  do  it  in  the  shape  of  a  sup- 
plemental bill,  or  a  bill  in  the  nature  of  a 
supplemental  bill  It  appears  to  me,  even 
supposing  it  is  necessary  to  raise  the  ques- 
tion how  far  the  plaintiff  has  a  right  to  treat 
this  suit  as  supplemental  to  the  suit  of  Earl 
Bertram  Arthur,  it  is  quite  impossible  to 
go  into  that  question,  without  necessarily 
also  going  into  that  part  of  the  relief  asked 
which  is  not  covered  by  the  demuixer;  and 
also  going  into  the  nature  of  the  suit 
of  Earl  Bertram  Arthur.  It  is,  therefore, 
impossible  for  me  to  express  any  opinion 
(nor,  in  foct,  would  it  be  right  for  me  to 
do  so,)  as  to  whether  this  suit  should  be 
by  supplemental  bill,  or  by  supplemental 
bill  in  the  nature  of  an  original  bill,  or  not; 
or,  ih  fact,  to  give  any  opinion  on  any  other 
question  arising  on  this  demurrer ;  oi*  as  to 
the  prayer  which  it  purports  to  cover.  The 
demurrer  assumes,  and  I  will  also  assume, 
that  the  bill  seeks  to  make  the  present  suit 
supplemental  to  the  suit  of  Eari  Bertram 
Artliur ;  but  when  we  come  to  look  at  it,  it 
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does  not  do  so,  but  only  asks  that  *^  if  neces- 
saiy  or  proper  it  may  be  taken  to  be  sup- 
plemental," and,  therefore,  on  that  merely 
technical  ground  (and,  of  course,  all  demur- 
rers are  merely  technical),  I  am  of  opinion 
that  it  cannot  be  sustained.  But,  besides 
this,  I  think  it  must  be  overruled,  cdmply 
on  the  ground  that  sufficient  consideration 
cannot  be  given  to  the  demurrer  without 
going  into  tiiose  portions  of  the  bill  which 
it  does  not  cover.  The  demurrer  must  be 
overruled,  with  costs,  in  the  usual  way; 
without  prejudice,  however,  to  any  question 
to  be  raised  at  the  hearing.  The  effect  will 
be  that  the  defendants  will  be  precisely  in 
the  same  position  that  they  are  in  now. 


FABT,  V.C.  ^ 

ril  16,  17.  ( 
Ds  Justices.  C 
June  4.        ) 


Stuabt,  V.C. 
April 
Lords. 
June 


NOEL  V,  NOBL. 


Practice — Production  of  Documents. 

A  defendant^  in  compliance  with  an 
order,  made  the  usual  affidavit  as  to  docu- 
ments.  After  the  affidavit  had  been  filed,  he 
put  in  his  ansufer,  and  the  plaintiff  Jtaving 
from  the  contents  of  the  answer  made  out  a 
special  case  as  to  the  possession  by  the  de- 
fendant of  particular  documents,  the  Court 
ordered  the  defendant  to  make  a  further 
affidavit  stating  whether  he  had  those  docu- 
ments in  his  possession. 

On  the  15th  of  January  1863  an  order 
was  made  in  this  cause  for  the  defendant 
to  make  the  usual  affidavit  as  to  documents. 
On  the  16th  of  February  the  defendant 
accordingly  filed  an  affidavit  stating  that 
he  had  in  his  possession  or  power  the  docu* 
ments  mentioned  in  the  first  and  second 
parts  of  the  schedule  thereto  annexed,  but 
that  he  objected  to  produce  the  documents 
mentioned  in  the  second  part  of  such  sche- 
dule on  the  ground  of  their  being  privi- 
leged communications,  and  he  said  that, 
save  as  aforesaid,  he  had  not  in  his  posses- 
sion or  power  any  other  document  relating 
to  the  matters  in  question  in  the  cause. 

On  the  13th  of  March  1863  a  simimons 
on  behalf  of  the  plaintiff  was  taken  out  to 
consider  the  sufficiency  of  the  defendant's 
affidavit  of  the  16th  of  Februaiy,  and  in 


the  event  of  the  same  being  considered  in- 
sufficient, it  was  asked  that  the  defendant 
might  be  ordered  to  file  a  farther  more  fall 
and  more  sufficient  affidavit,  stating  whether 
he  had,  or  ever  had  had,  and  when  last,  in 
his  possession  or  power,  or  in  the  posses- 
sion or  power  of  his  solicitors  or  agents,  or 
solicitor  or  agent,  any  and  what  lettera, 
papers  or  writings  relating  to  the  purchase 
or  sale  of  the  public-house  in  the  bill  men- 
tioned, or  the  negotiations  and  arrange- 
ments for  such  purdiase  or  sale,  and  relat- 
ing to  the  lease  or  proposed  lease  by  the 
defendant  to  William  Winson  of  a  certain 
farm,  also  in  the  bill  mentioned,  or  to  the 
defendant's  intention,  wish  or  proposal  to 
grant  any  such*  lease,  including  all  letters, 
papers,  writings  and  documents  from  Mr. 
Sitnpson  in  the  bill  mentioned,  and  that 
the  defendant  might  be  ordered  to  produce 
the  same. 

That  summons  was  now  adjourned  into 
court  No  letters  or  documents  relating  to 
the  sale  of  the  public-house  or  the  lease  of 
the  farm  were  produced. 

The  plaintiff  did  not  interrogate  the 
defendant  as  to  documents. 

The  answer  was  filed  on  the  23rd  of 
February  1863,  and  had  not  been  ex* 
cepted  to. 

Mr,  Bacon  and  Mr.  O,  L.  Russell,  for 
the  plaintiff,  in  support  of  the  summons, 
relied  on  certain  statements  in  the  answer 
as  shewing  that  the  defendant  took  a  lease 
of  a  public-house  and  underlet  it  to  Winson, 
and  contended  that  the  plaintiff  was  entitled 
to  know  whether  there  were  any  written 
documents  as  to  that  transactioiL 

Mr,  Osborne  and  Mr,  Leonard  Field,  for 
the  defendant,  submitted,  that  he  should 
not  be  called  upon  to  make  a  further 
affidavit  This  was  a  vexatious  proceed- 
ing. 

They  referred  to— 
The  Rochdale  Canal  Company  v,  Kinff, 

15  Beav.  11. 
Manhy  v.  Bewicke,  8  De  Gex,  M.  A  0. 
470,  472 ;  8.  a  26  Law  J.  Rep.  (w.s.) 
Chanc.  20. 
Mertens  v.  Haigh,  1  Jo.  dc  H.  231 ; 
s.  0.  30  Law  J.  Rep.  (n.s.)  Chanc.  33. 

Stuakt,  V.C.  (April  17)  intimated  that 
the  former  affidavit  was  insufficient,  and 
said  that  the  order  must  be  that  the  defen- 
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dant  do  make  a  farther  affidavit  as  to  docu- 
ments relating  to  the  sale  of  the  public- 
house  and  the  lease  of  the  Duin,  within 
a  fortnight  from  the  service  of  the  order. 

Against  this  order  the  defendant  ap- 
pealed, and  the  appeal  was  heard  before 
the  Lords  Justices  on  the  4th  of  Juna 

Mr,  OBhome  and  Mr.  Leonard  Fields  for 
tiie  defendant,  in  support  of  his  appeal, 
dted 

The  Rockdale  Canal  Company  v.  King, 

ubi  supriL 
Manby  v.  Bewieke,  ubi  supriL 
Lamh  V.  Orton,  1  Drew.  414;  s.  c.  22 

Law  J.  Rep.  (n.s.)  Chanc.  713. 
Richards  v.  Watkins,  6  Jur.  N.a  168. 
Walker  v.  Kennedy,  26  Law  J.  Bep. 

(n.s.)  Chanc  397. 
SibbaldY.  Lowrie,  2  Kay  &  J.  277,  in 

note. 
Mertens  v.  Haigk,  ubi  supriL 
StatuU  15<lSr  16  Viet.  c.  86.  m.  18,  20. 
Mr.  Bcuxm  and  Mr.  G.  L.  Russell  (who 
appeared  with  The  Solicitor  General),  for 
the  plaintiffs. 

Mr.  Oshome  was  heard  in  reply. 

LoBD  Justice  Knight  Bbucb  (June  4) 
believed  that  his  learned  Brother  and  himself 
agreed  in  thinking  that  the  plaintiffis  ought 
not  to  be  put  to  an  amendment  of 
their  bill,  when  the  same  result  might  be 
obtained  by  directing  a  further  affidavit  to 
be  made  by  the  defendant  But  they  also 
thought  that  insufficiency  ought  not  to  be 
imputed  to  the  affidavit  which  the  de- 
fendant had  already  made,  and  in  that 
respect  the  Vice  Chancellor's  order  of 
the  17th  of  April  ought  to  be  varied. 
Their  Lordships  further  were  of  one 
opinion  that  no  improper  question  should 
be  answered  —  nothing,  in  fact,  which 
might  go  to  break  down  that  protec- 
tion to  which  professional  communications 
were  entitled.  And  if  it  should  appear 
necessary  that  such  protection  should  be 
stated  upon  the  order,  their  Lordships 
thought  that  it  should  be  so  stated. 

LoBD  Justice  Tubneb  quite  agreed  in 
this  view.  He  coiild  find  nothing  in  the 
statute  which  tied  the  Court  down  to  a 
single  affidavit  as  to  documents.  K  there 
appeitf^  to  be  a  case  of  reasonable  sus- 
pieion  that  there  were  additional  pr  other 


documents,  there  was  power  in  the  Court 
under  the  18th  section  of  the  statute  to 
order  the  party  to  make  a  further  affidavit, 
although  liie  earlier  affidavits  might  have 
sufficiently  complied  with  the  order  under 
which  it  was  made.  Upon  the  evidence 
now  before  the  Court  there  did  appear  to 
his  Lordship  sufficient  ground  for  a  further 
inquiry  as  to  documents  in  the  defendant's 
possession,  and  there  could  be  no  necessity 
to  compel  the  plaintiffs  to  amend  their  bill 
for  this  one  object.  The  plaintiff's  were 
entitled  to  establish  their  case  by  having 
a  full  production  of  documents,  leaving  the 
defendant  to  make  out  his  own  case  by 
counter  evidence;  nor  would  the  defendant 
be  in  any  worse  position  than  he  was  in 
before,  inasmuch  as  the  general  rule  gave 
him  power  to  protect  himself  from  mining 
any  improper  disclosure. 


Wood, 
June  20, 


.,V.C.    j 
20,  25.  \ 


PBTO  V.  THE  BRIGHTON, 
UCKJnELD  AND  TUN- 
BBIDOE  WELLS  BAIL- 
WAY  COMPANY. 

Injunction — Negative  Contract — Specific 
Performance. 

G.  H.  By  an  engineer,  received  a  written 
authority  from  the  directors  of  the  B,  U. 
and  T.  RaUvfay  Company  on  their  behalf 
to  enter  into  a  contract  for  the  construc- 
tion, by  P.  dp  B.  (railway  corUractorsJ, 
of  their  line  of  railway  for  215,000/., 
63,000/L  to  be  paid  in  debentures  and  the 
balance  in  shares  of  the  company.  G.  H.  B. 
negotiated  the  contract  with  P.  is  B, 
and  on  behalf  of  the  B,  U.  and  T.  Rail- 
way Company  signed  an  agreement.  In 
the  mean  time  the  directors  of  the  B,  U. 
and  T.  Company,  having  arranged  for  the 
sale  of  their  undertaking  to  the  L,  B.  and 
8.  C.  Railway  Company,  repudiated  the 
authority  given  toG.  H.  B.  On  a  bill,  filed 
by  the  contractors,  praying  specific  perform- 
ance, and  that  the  B,  U.  and  T.  Com- 
pany might  be  restrained  by  injunction  from 
parting  with  their  shares, — Held,  that  as 
the  Court  could  not  compel  P.  dp  B.  to  carry 
out  their  part  of  the  agreement,  it  would 
not  interfere  to  prevent  the  B,  U.  and 
T.  Company  from  parting  with  their 
shares. 

Where  a  contract  contains  an  express  nega-^ 
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live  covenant  and  complete  justice  can  be 
done  betioeen  the  parties^  the  Court  will 
grarU  an  injunction  to  restrain  breach  of 
the  nega>tive  covenant;  hut  the  Court  rarely 
interferes  where  there  is  no  distinct  negative 
stipulation^  biU  the  negative  obligation  is 
inferred  only  from  the  positive  contract. 

This  was  a  motion  for  an  injunction. 

Early  in  the  month  of  March  1862  the 
Brighton,  Uckfield  and  Tunbridge  Wells 
Railway  Company  applied  to  George  Hin- 
ton  Bovill,  an  engineer,  to  make  arrange- 
ments for  them  as  to  the  construction  of 
their  railway,  and  they  authorized  him  to 
enter  into  an  agreement  with  Messrs.  Peto 
&  Betts  to  construct  the  line  of  railway 
and  works  authorized  by  the  Brighton, 
Uckfield  and  Tunbridge  Wells  Railway 
Act,  1861,  in  accordance  with  the  several 
plans  and  sections  supplied  by  the  company 
to  Mr.  Bovill. 

On  the  2nd  of  February  1863  three  of 
the  directors  of  the  last-mentioned  company 
signed  and  sent  the  following  letter  to  Mr. 
Bovill: 

"  Dear  Sir, — We  hereby  authorize  you 
to  agree  with  Messrs.  Peto  <fe  Betts  on  our 
behalf  to  execute  the  works  of  our  railway 
in  accordance  with  the  several  plans  and 
sections  supplied  to  them  by  you  for  the 
sum  of  215,000/.,  payable  by  63,000/.  in 
debentures,  bearing  51,  per  cent  interest, 
and  the  balance  in  the  shares  of  the  com- 
pany taken  at  par,  the  payments  to  be  made 
in  the  usual  way  as  the  works  progress." 

The  negotiations  with  Messrs.  Peto  & 
Betts  were  continued,  and  Mr.  Bovill  had 
several  interviews  with  the  directors  and 
solicitor  of  the  company,  and  on  the  23rd 
of  February  1863  Mr.  Bovill,  on  behalf 
of  the  Uckfield  Railway  Company  and 
Messrs.  Peto  k  Betts  respectively,  signed 
an  agreement  as  follows  : 

"London,  23  Feb.  1863.  Agreed  with 
Messrs.  Peto  &  Betts  that  they  shall  make 
the  Tunbridge  Wells  and  Uckfield  Rail- 
way works  in  accordance  with  the  plans 
and  sections  supplied  to  them  for  the  sum 
of  215,000/.,  terms  of  payment  and  all 
other  conditions  as  stipulate  in  the  direc- 
tors' letter  of  authority." 

On  the  same  day  Mr.  Bovill  wrote  to  the 
directors  of  the  company  informing  them 
of  what  he  had  done,  and  attended  a  meet- 


ing of  the  directors,  where  the  contract 
was  discussed  and  the  matter  treated  as 
settled 

On  the  25th  of  February  1863  the  follow- 
ing letter  was  sent  by  the  secretary  of  the 
company  to  Mr.  Bovill : 

<<  Brighton,  Uckfield  k  Tunbridge  Wells  Raflwsj, 
41,  Parliament  Street,  &W. 
"February  25,  1863. 

"Dear  Sir, — I  am  desired  to  inform  you 
that  this  board  cannot  recognize  the  arrange- 
ment referred  to  in  your  letter  of  the  23rd 
instant  I  am  further  directed  to  express 
the  surprise  of  the  directors  that  you  should 
have  acted  upon  it  when  you  were  informed 
by  the  solicitor  of  the  company  (before  sub- 
mitting it  to  your  principals),  that  it  did 
not  embrace  the  terms  upon  which  an  ar- 
rangement could  be  carried  out." 

To  this  letter  Mr.  Bovill  sent  a  reply  on 
the  26th  of  February,  addressed  to  the 
directors  of  the  Tunbridge  Wells  and  Uck- 
field Railway.  Company,  stating  that  they 
were  his  principals,  that  they  had  employed 
him  professionally  to  negotiate  with  Messrs. 
Peto  &  Betts;  and  that  almost  day  by  day 
down  to  the  very  hour  of  closing  the  con- 
tract, the  directors  had  been  urging  him  to 
get  the  arrangement  concluded  with  Messrs. 
Peto  &  Betts,  that  the  solicitor  for  the 
company  had  generally  been  present  at  such 
interviews,  and  that  the  only  definite  in- 
structions given  were  contained  in  the 
authority  of  February  2nd  The  letter  con- 
cluded with  the  following  passage — 

"It  seems  pretty  clear  to  my  mind  Uuit 
the  real  cause  of  your  desire  to  repudiate 
the  contract  I  have  concluded  on  your  be- 
half may  be  traced  to  your  having  sold 
yourselves  (the  company)  to  the  Brighton 
Company;  it  would  certainly  have  been 
more  straightforward  if  you  had  so  stated 
(for  the  facts  must  come  out),  instead  of 
attempting  to  support  your  acts  by  imput- 
ing improper  conduct  to  me.  I  will  venture 
to  say  that  neither  of  the  gentlemen  I  have 
the  honour  to  address  would  in  his  indi- 
vidual capacity  have  so  acted.  I  wiU  of 
course  hand  a  copy  of  your  secretaiy's  letter 
to  Messrs.  Peto  &  Betts,  and  it  will  be  for 
them  to  act  in  the  matter  as  they  may  think 
proper." 

The  Brighton,  Uckfield  and  Tunbridge 
Wells  Railway  Company  were  at  this  time 
carrying  on  negotiations  for  the  sale  and 
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tnmsfer  of  their  intended  line  of  railway  to 
the  London,  Brighton  and  South  Coast 
Railway  Company,  and  for  absorbing  the 
Uckfield  Company  in  the  Brighton  Com- 
pany. 

llie  ci^ital  of  the  Uckfield  Company  com- 
asted  of  63,000/.  debentures  and  200,000/. 
shares.  Messrs.  Peto  k  Betts  were  under 
the  terms  of  the  contract  entitled  to  the 
whole  of  the  debentures  and  152,000/.  of 
the  share& 

A  bill  was  thereupon  filed  by  Messrs. 
Peto  k  Betts,  as  plaintiffs,  against  the 
Brighton,  Uckfield  and  Tunbridge  Wells 
Railway  Company:  the  directors  of  the 
Brighton,  Uckfield  and  Tunbridge  Wells 
Railway  Company,  and  two  of  the  directors 
of  the  London  Brighton  and  South  Coast 
Railway  Company,  setting  out  the  facts  as 
above,  and  charging  that  the  Uckfield  Com- 
pany threatened  and  intended  to  deal  with 
the  whole  of  their  debentures,  and  with 
upwards  of  three-fourths  of  their  shares,  and 
to  dispose  of  and  place  the  same  under  the 
control  of  the  Brighton  Company. 

The  biU  pray^  that  the  contract  of 
February  23,  1863,  might  be  declared 
Yalid,  and  that  the  Uckfield  and  Tun- 
bridge Wells  Company  and  the  directors 
thereof  might  be  decreed  specifically  to 
perform  the  same,  the  plaintiffs  being 
willing  to  perform  the  same  on  their 
part  That  the  Uckfield  and  Tunbridge 
Wells  Company  and  the  directors  thereof 
might  be  restrained  by  ii\junction  from 
causing  or  permitting  Uie  Brighton  Com- 
pany, or  any  person  or  persons  other 
than  and  except  the  plaintiffs,  to  construct 
Uie  line  of  railway  and  works  mentioned 
in  the  said  contract^  and  that  the  Uck- 
field Company  and  also  the  Brighton 
Company  might  be,  in  like  manner,  re- 
strained from  disposing  of  or  dealing  with 
the  2 15,000/.  shares  and  debentures  agreed 
to  be  applied  in  payment  for  the  construc- 
tion of  the  said  line  of  railway  under  the 
said  contract^  and  from  entering  into  any 
agreement  or  doing  or  causing  to  be  done 
any  act,  deed,  matter  or  thing  whereby  or 
by  means  whereof  the  said  line  of  railway 
might  be  constructed  otherwise  than  in 
accordance  with  the  said  contract,  or  where- 
by the  plaintiffs  might  be  prevented  or  hin- 
dered from  performing  and  having  the  full 
benefit  of  the  said  contract. 


Mr,  Giffard  and  Mr.  Druce,   for    the 
plaintiffs,  submitted  that  this  was  a  proper 
case  for  the  interference  of  a  Court  of 
equity ;  the  contract  was  to  pay  the  plain- 
tiffs in  shares,  not  in  money,  and  the  Court 
had  not  unfrequently  decreed  the  specific 
performance  of  contracts  for  the  sale   of 
shares.     K  the  company  had  parted  with 
their  shares,  they  had  done  so  after  enter- 
ing into  this  agreement,   and    with  full 
notice  of  the  contract   On  the  authority  of 
Lumley  v.  Wagner^  1  De  Gex,  M.  k  G. 
604;  s.  c.  5  De  Gkx  &  Sm.  485;  21 
Law  J.  Rep.  (n.s.)  Chanc  898,  and 
De  Mattes  v.  Gibson^  4  De  G^ex  k  J. 
276;  s.  c.  28  Law  J.  Rep.    (N.a) 
Clianc.  165,  498, 
the  plaintiffs  were  entitled  to  an  injunc- 
tion. 

Sir  H.  Cairns,  Mr,  Speed  and  Mr,  F. 
Waller^  for  the  Brighton,  Uckfield  and  Tun- 
bridge Wells  Company,  contended  that  the 
directors  had  no  power  to  enter  into  this 
contract ;  it  was,  ^erefore,  not  binding  on 
the  company — 

Kirk  V.  the  Bromley  Union,  2  PL  640. 
Jackson  v.  the  North  Wales  RaUtoay 
Company,  6  Rail  Cas.  112. 
This  was  not  a  case  in  which  the  Court 
would  grant  an  injunction,  because  there 
was  no  mutuality;  the  Court  could  not 
compel  the  plaint^s  to  carry  out  their  part 
of  the  agreement,  and  the  defendants  would 
have  no  remedy  for  their  loss  in  conse- 
quence of  the  necessary  depreciation  in  the 
value  of  the  shares  to  be  retained  by 
them. — 

The  South  Wales  Railway  Company  v. 
Wythes,  1  Kay  k  J.  186;  s.  c.  5  De 
Gex,  M.  k  G.  880;  24  Law  J.  Rep. 
(N.s.)  Chanc.  1,  87. 
Johnson  v.  the  Shrewslntry  and  Birming- 
ham Railtoay  Company,  3  De  Gex, 
M.  k  G.  914;  s.  c  22  Law  J.  Rep. 
(n.s.)  Chanc.  291. 
Heathcote  v.    the  North    Staffordshire 
Railway  Company,  2  Mac.  k  G.  100; 
s.  c.  20  Law  J.  Rep.   (n.s.)  Chanc 
82. 
The  terras  of  the  contract  were  too  uncer- 
tain to  be  enforced,  and  the  plans  supplied  by 
Bovill  were  only  such  as  were  used  for  par- 
liamentary purposes,  and  were  not  working 
plans.    Assuming  in  the  present  case  that 
the  company  were  the  plaintiffs,  the  Court 
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woTild  not  in  that  case  exercise  its  juris- 
diction.— 

Ogdm  V.  Fosatck,  ante,  73. 
Pickering  v.  the  Bishop  of  Ely,  2  You. 
k  C.  C.C.  249;  s.  c.  12  Law  J.  Rep. 
(n.s.)  Chanc.  271. 
Stocker  V.    Wedderbunif   3  Kay  &  J. 
393;  8,  c    26   Law  J.  Rep.    (N.a) 
Chanc.  713. 
Mr.  RoU  and  Mr.  J.  H.  Taylor^  for  the 
directors  of  theLondon,  Brighton  and  South 
Coast  Railway  Company. 
Mr.  Giffardf  in  reply. 

Wood,  V.C. — ^In  this  case  I  felt  great 
difficulty  at  the  first  opening  as  to  how  fax 
the  Court  would,  under  the  circumstances, 
interfere  to  restrain  the  Uckfield  Railway 
Company  from  dealing  with  their  shares, 
the  contract  being  that  they  engage  to  give 
those  shares,  through  the  medium  of  their 
accredited  agent,  to  Messrs.  Peto  &  Betts, 
in  consideration  of  the  performance  of  cer- 
tain works ;  the  engagement  on  the  part  of 
Messrs.  Peto  <fe  Betts  being,  that  in  con- 
sideration of  such  transfer  of  shares,  they 
would  complete  the  works  of  the  line  in, 
we  will  assiune,  the  ordinary  manner  in 
which  such  works  would  have  to  be  con- 
structed, and  as  if  under  an  ordinary  agree- 
ment for  a  contract  in  that  express  behalf. 
The  difficulty  that  occurred  to  me  was  this : 
that  if  I  in  effect  restrained  the  defendants 
from  parting  with  these  shares,  I  could  only 
do  so  upon  an  engagement  by  the  plaintiffs 
to  perform  on  their  part  the  whole  of  their 
agreement  It  is  a  necessary  ingredient  in 
every  case  of  this  description  that  the  plain- 
tiff ^ould  offer  to  perform  his  contract,  and 
that  that  offer  should  be  one  over  which 
this  Court  could  exercise  due  controL  In 
the  present  case  the  Court  has  no  means 
whatever  of  enforcing  that  offer ;  and  if  it  has 
no  hold  on  the  plaintiffis  by  which  that  offer 
could  be  carried  into  effect,  then,  on  the 
one  hand,  it  would  be  restraining  parties 
from  dealing  with  their  property,  which 
was  to  be  given  in  exchange  for  this  work 
to  be  done  by  the  plaintiffs ;  whilst,  on  the 
other  hand,  it  would  have  no  possible 
means  of  securing  to  them  the  benefit  of  the 
engagement  which  the  plaintiffs  were  ready 
to  enter  into  to  complete  their  part  of  the 
contract  At  the  same  time,  I  am  bound  to 
say,  that  this  case  struck  me  as  so  grossly 


exceeding  the  ordinary  cases  of  breach  of 
£uth  from  time  to  time  brought  before  the 
Court,  that  I  was  very  unwilling  to  part 
with  it  until  I  had  given  an  opportunity  to 
the  defendants  to  offer  any  explanation  of 
their  very  singular  conduct  I  think  there 
never  was  anything  more  clearly  established 
than  that,  in  this  case,  a  contract  has  been 
deliberately  entered  into,  and  as  deliberately 
broken  by  the  defendants,  because  it  was 
found  to  be  to  their  interest  to  do  so.  Mr. 
Bovill  is  furnished  with  an  instrument 
signed  by  three  directors,  appointing  him 
their  agent  to  enter  into  this  contract  I 
do  not  now  intend  to  go  into  the  question 
as  to  whether  or  not  that  was  witMn  the 
powers  of  the  directors.  So  £&r  as  regards 
the  bona  fides  of  the  transaction,  he  was 
clearly  authorized  by  three  directors,  on  the 
2nd  of  Februaiy,  to  enter  into  this  engage- 
ment on  their  behalf  The  defendants  now 
say  that  that  authority  was  revoked ;  that 
Mr.  Bovill  was  told  distinctly  before  he 
had  acted  on  the  authority,  namely,  on  the 
23rd  of  February,  that  the  authority  was 
revoked;  that  he  was  told  by  the  soli- 
citor of  the  company,  immediately  after 
the  authority  was  given,  and  at  inter- 
views which  took  place  two  or  three  days 
before  the  agreement  was  signed  on  behalf 
of  the  company,  that  then  and  in  future 
he  must  not  act  upon  the  authority,  and 
therefore  that  he  must  consider  the  whole 
matter  at  an  end.  But  there  is  this  fact, 
which  I  will  only  mention  and  not  com- 
ment upon :  the  solicitor  having  made  up 
his  mind  that  this  is  an  improper  contract 
for  the  company  to  enter  into,  nevertheless 
leaves  it  in  the  hands  of  Mr.  Bovill,  and, 
down  to  the  very  last,  has  conferences 
with  him  on  the  subject  of  this  very  con- 
tract, knowing  it  to  be  in  Bovill's  bauds. 

Then,  after  various  n^otiations,  there  Ib 
the  letter  of  the  25th  of  Februaiy.  Any- 
thing more  discreditable  to  the  company 
than  this  letter  can  hardly  be  conceived. 
They  had  employed  a  man  as  their  agent 
They  had  left  him  armed  with  an  agree- 
ment  which  they  wished  him  to  enter  inta 
Up  to  the  23rd  of  February  he  acts  upon 
it,  and  when  they  think  something  better 
can  be  got,  they  turn  round  on  their  agent 
and  talk  about  '*  submitting  to  his  princi- 
pals," trying  to  treat  Messrs.  Peto  &  Betts 
as  his  principals,  I  think  the  best  comment 
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on  that  is  made  by  Mr.  Bovill  in  his  reply, 
with  every  word  of  which  I  agree.  He  says, 
"  Yonr  desire  to  repudiate  the  contract  I 
have  concluded  on  your  behalf  with  Messrs. 
Peto  <fe  Betts  may  be  traced  to  your  having 
sold  yourselves  (the  company)  to  the  Brigh- 
ton Company;  it  would  certainly  have  been 
more  straightforward  if  you  had  so  stated 
(for  the  facts  must  come  out),  instead  of  at- 
tempting to  support  your  acts  by  imputing 
improper  conduct  to  me.  I  will  venture  to 
say  that  neither  of  the  gentlemen  I  have  the 
honour  to  address  would  in  his  individual 
capacity  have  so  acted.*'  And  I  quite  believe 
him ;  I  do  not  think  they  would.  There- 
fore I  have  every  possible  inducement  to 
afford  the  plaintifis  all  the  relief  that  can 
be  afforded  to  them  in  accordance  with  the 
principles  of  this  Court 

I  confess  notwithstanding,  I  feel  that 
the  difficulty  is  quite  insuperable  :  perhaps 
there  may  be  a  slight  cUfference  in  the 
case  of  a  direct  negative  contract,  because 
in  a  direct  negative  contract  you  may 
separate  the  negative  part  wholly  from  the 
rest,  and  say  that  part  the  Court  will  fasten 
upon,  and  that  part  it  will  effectuate,  as  in 
the  case  of  a  covenant  by  a  tenant  not  to 
cultivate  contrary  to  the  custom  of  the 
country.  The  Court  fixes  on  a  particular 
special  covenant,  and  it  says  that  covenant 
you  shall  be  held  to.  But  in  a  case  where 
the  special  contract  is  relied  upon  and  the 
n^ative  is  inferred  from  the  positive  contract, 
I  think  the  case  is  weaker  than  where  there 
is  a  distinctly  negative  contract,  standing  by 
itself ;  and  tiie  cases  of  De  MaUos  v.  G^^san 
and  Lumley  v.  Wagner  are,  so  far  as  I  am 
aware,  the  only  instances  in  which  the 
Court  has  exercised  such  a  jurisdiction.  In 
l/umley  v.  Wagner  an  actor  had  agreed  to 
perform  at  a  given  place.  He  had  not 
agreed  that  he  would  not  perform  else- 
where, and  I  dealt  with  it  as  I  best  could; 
he  agreed  to  perform  on  certain  days,  and 
I  restrained  him  during  the  hours  of  per- 
formance from  performing  elsewhere  on 
those  days.  In  Dt  MaUos  v.  Oibson  the 
case  perhaps  went  a  step  further.  There 
the  engagement  was  to  cany  certain  coal 
in  a  ship  for  the  plaintiff,  and  there  the 
question  was,  whether  the  defendant  was 
entitled  to  use  that  ship  in  a  manner 
which  absolutely  precluded  his  fdlfiUing 
his  engagement  I  thought  then  there  were 
Nbw  Saans,  22,—Cbamo, 


considerable  difficulties  in  the  way,  con- 
sidering that  ultimately  I  should  never  be 
able  to  force  him  to  perform  the  engagement 
by  keeping  the  ship  rotting  in  ihe  harbour, 
but  the  Lords  Justices  thought  that  the 
principle  of  IjumUy  v.  Wagner  could  be 
carried  fully  to  that  extent  In  that  case 
the  lady  could  not  be  allowed  to  use  her 
voice,  and  then  it  would  be  utterly  useless 
to  her ;  you  could  not  compel  her  to  sing. 
8o  in  i>e  Mattos  v.  Gtbsany  the  ship  would 
remain  utterly  useless  to  the  defendant 
That  is  the  principle  pressed  upon  me  here. 
I  am  here  asked  to  hold  back  these  shares, 
because  they  are  about  to  be  parted  with  (and 
I  think  they  are)  entirely  in  defiance  of  the 
arrangement  entered  into  with  the  present 
plaintiffs.  But  in  all  these  cases  the  Court 
must  do  justice  between  the  parties.  I  ap- 
prehend that  in  De  Mattos  v.  Oibson  it  was 
perfectly  clear  that  there  was  no  difficulty 
in  doing  justice.  The  plaintiff  had  nothing 
to  do  but  to  pay  for  the  coals.  In  LumUg 
V.  Wagner  there  might  be  some  difficulties 
to  contend  with,  but  not  very  grave  or 
serious  ones ;  it  is  palpable  that  Mr.  Lumley 
was  only  too  anxious  for  his  own  benefit  to 
have  the  engagement  performed  in  every  part, 
and  only  too  anxious  for  the  lady  to  sing. 
In  the  case  before  me  there  is  this  to  be 
said :  if  I  were  to  attempt  now  to  hold  these 
directors  to  the  contract  not  to  part  with 
their  shares,  it  must  be  on  the  faith  that 
the  plaintiffs  will  perform  their  engagement, 
and  that  I  can  compel  that  performance  if 
the  plaintiffs  should  be  minded  to  depart 
therefrom.  Now,  that  I  could  enforce  the 
performance  of  this  agreement,  even  if  it 
had  been,  as  I  will  assume  it  to  be,  in  the 
form  of  a  written  contract,  is,  of  course,  out 
of  the  question.  Not  only  do  the  authorities 
shew  that  it  cannot  be  done  by  the  order  of 
the  Court,  even  in  the  converse  case,  suppos- 
ing the  company  were  now  the  plaintiffis,  but, 
in  point  of  £act,  common  sense  shews  that 
the  thing  is  impossible,  and  that  supposing 
Peto  <fe  Betts  should  fail  in  the  performance 
of  this  contract,  I  could  not  give  the  defen- 
dants any  adequate  remedy.  It  has  been 
suggested,  and  very  justiy,  that  these  shares 
which  I  am  dealing  with  are  subject-matter 
of  such  a  character  that  it  is  no  consolation 
at  all  to  the  defendants  to  be  told  that  if, 
after  I  grant  the  injunction,  Peto  k  Betts 
should  Ml  to  fulfil  their  implied  or  positive 
48 
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ODga^ment  as  the  case  miglit  be,  then  the 
injunction  will  go  and  the  shares  will  be 
let  loose.  In  the  mean  time,  of  course,  they 
might  be  seriously  depreciated  in  value,  and 
the  contract  not  being  performed,  it  might 
be  utterly  impossible  to  give  any  remedy 
to  the  defend^ts.  I  think,  on  that  part  of 
the  case,  Ogden  v.  Fossick  is  a  very  import- 
ant authority.  K  the  plaintiffs,  being,  as 
they  unquestionably  would  have  to  be, 
under  an  undertaking  to  the  Court,  either 
expressed  or  implied,  to  perform  their  agree- 
ment, should  break  down  in  the  middle 
of  it  in  any  way  whatsoever,  I  could  not 
place  the  defendants  in  the  condition  in- 
tended by  both  parties  to  the  agreement 
The  defendants  could  not  get  back  their 
shares,  as  a  matter  of  the  same  value,  or 
anything  like  the  same  value,  as  at  the 
present  moment  I  feel  that  it  would  be 
quite  impossible  by  any  arrangement  I 
could  make  here  between  the  parties  so  to 
deal  with  the  case  as  to  do  justice  to  both 
sides ;  it  appears  to  me,  therefore,  that  this 
is  not  a  case  in  which  the  Court  ought  to 
interfere,  but  one  in  which  the  parties  must 
be  left  ultimately  to  their  remedy  at  law. 
Under  the  existing  circumstances  of  this 
case,  which  I  confess  surprise  me  not  a  little 
as  r^ards  the  proceedings  of  the  defen- 
dants, much  as  I  regret  it,  I  must  refuse 
this  motion  without  costs  as  to  the  Uckfield 
Company;  the  costs  of  the  Brighton  Com- 
pany will  be  costs  in  the  cause. 


Stuart,  V.C. 

^P^^^'l^-      >         STBRNKr.BKdC. 
Lords  Justices. 

June  10,  11. 

Mortgage  —  CovenarU  for  Pai/ment  of 
Mortgage- Money  by  Instalments — Breach— 
Proviso  for  immediate  Payment. 

Where  a  mortgage  to  secure  an  existing 
debt,  payable  by  instalments^  with  interest 
to  the  times  of  payment,  contained  a  proviso 
that,  in  the  event  of  the  debt  not  being  punc- 
tually paid  by  instalments  cu  specified  in 
the  deed,  the  full  amount  of  the  debt  should  im- 
mediately become  payable,  tlie  Lords  Justices, 
on  appeal  from  one  of  the  Vice  Chancellors, 
lield,  that  the  proviso  was  not  in  the  nature 


of  a  penalty,  and  refused  to  grant  relief  to 
the  mortgagor  against  it. 

The  bill  contained  allegations  to  the  fol- 
lowing effect : 

By  an  award  dated  the  1st  of  January 
1861  it  was  awarded,  that  there  was  due 
from  the  plaintiff  to  the  defendant  1,418^ 
I2s,  6d.,  which  was  directed  to  be  paid  in 
manner  following ;  that  is  to  say,  150^  on 
the  16th  of  February  1861,  150^1  on  the 
15th  of  May  1861,  and  the  residue  by 
three  equal  instalments  payable  respective^ 
at  twelve  months,  twenty-four  months  and 
thirty  months  from  the  date  of  the  award, 
with  interest  at  51.  per  cent  per  annum  on 
the  sum  of  1,418^.  I2s.  6d.,  or  on  so  much 
thereof  as  should  remain  due,  such  interest 
to  be  paid  at  the  same  time  with  the  respec- 
tive instalments.  It  was  further  awarded, 
that  the  plaintiff  should  pay  to  the  defen- 
dant the  sum  of  76/1  by  way  of  interest  on 
the  sum  of  1,418/1  I2s.  6d.,  from  the  date 
of  a  previous  award  down  to  the  date  of 
the  then  present  award;  and  it  was  also 
awarded,  that  in  the  event  of  the  pUdntifr 
making  default  in  payment  of  the  instal- 
ments, or  any  of  them,  or  of  any  part 
thereof,  he  siiould  forthwith,  after  sadi 
default,  execute  a  mortgage  to  the  dden- 
dant  of  certain  property,  for  securing  the 
payment  by  him  to  the  defendant  of  the 
sum  of  1,418/1  12^.  6^  and  interest,  and 
of  the  sum  of  76/.,  or  of  so  much  thereof 
respectively  as  should  then,  remain  due,  by 
equal  portions,  upon  such  of  the  before- 
mentioned  days  of  payment  as  should  then 
be  to  come. 

The  plaintiff  duly  paid  the  sum  of  75/. 
and  the  two  instalments  of  150/L  each ;  but 
he  made  default  in  payment  of  the  first 
instalment  of  the  residue,  amounting  to 
408/.  5s.  6d.  The  defendant  thereupon  took 
out  a  trader-debtor  summons  against  the 
plaintiff,  and,itfter  some  negotiation,  it  was 
agreed  that  the  sum  of  1,164/.  Os.  6d.,  then 
due  by  the  plaintiff  to  the  defendant,  should 
be  paid  by  such  instalments  as  were  speci- 
fied in  the  after-mentioned  indenture,  in- 
stead of  the  instalments  mentioned  in  the 
award.  When  the  deed,  which  was  pre- 
pared by  the  defendant's  solicitors,  was 
ready  for  execution  the  plaintiff  objected  to 
sign  it  in  the  form  in  which  it  was  drawn, 
because  the  sum  of  100/.  was  added  to  the 
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amooBt  of  the  debt  then  due  by  him,  he 
not  owing  to  the  defendant  any  such  sum 
above  the  amount  of  the  debt  before  men- 
tioned, and  all  costs  having  been  previously 
paid  by  him;  and,  further,  because  the 
deed  contained  a  proviso  that  in  case  do- 
&ult  should  be  made  in  payment  of  any 
one  of  the  instalments,  the  whole  of  the 
monies  thereby  secured,  and  then  unpaid, 
should  immediately  become  payable;  and 
also  a  covenant  by  the  plaintiff  in  case  of 
defiftult,  immediately  on  demand  to  pay 
tiie  whole  of  the  unpaid  monies,  witii 
interest 

The  defendant  admitted,  as  it  was  alleged, 
that  the  proviso  and  covenant,  and  also 
the  sum  of  100/.  had  been  inserted  without 
previous  arrangement,  but  he  contended 
tiuit  the  proviso  and  oov^iant  were  com- 
mon forms  in  all  similar  deeds,  and  that  he 
was  ttititled  to  the  sum  of  100/.  by  way  of 
bonus  for  entering  into  the  new  arrangement 
The  plaintiff^  however,  refused  to  execute 
the  deed,  all^^ing  that  it  would  put  him  at 
the  defendants  mercy. 

The  defendant  ihexk  stated,  as  the  plaintiff 
alleged,  that  if  the  plaintiff  would,  in  order 
to  prevent  further  delay,  execute  the  deed 
as  prepared  as  a  security  for  the  full  sum  of 
1,254^  0$.  6d,  and  interest,  the  proviso 
and  covenant  objected  to  by  the  plaintiff 
ahonld  not  be  at  any  time  enforced;  and 
that  the  deed  should  be  constructed  to 
operate  in  all  respects  as  if  it  did  not 
contain  any  such  proviso  or  covenant,  and 
ahoald  stand  as  a  security  for  the  payment 
of  the  money  thereby  secured  by  the  in- 
stalments therein  mentioned,  and  that  the 
defendant  should  not  be  at  liberty  in  case 
deficMilt  should  be  made  in  payment  of  any 
instalment  to  refuse  payment  of  the  whole 
amount  due :  and  as  a  recompense  for  the 
sum  of  100/.  which  had  been  added  as 
b^ore  mentioned,  it  was  agreed  that  the 
defendant  would  not  enforce  strict  perform- 
ance of  the  covenant  for  the  pajrment  of 
the  instalments,  but  would  give  the  plain- 
tiff ten  days'  grace  after  each  time  of  pay- 
ment 

The  plaintiff^  as  alleged,  after  some  hesi- 
tation, and  relying  on  ^e  assurances  of  his 
solicitor  that  ^e  defendant's  assurance  was 
perfectly  binding,  and  that  it  would  control 
the  deed,  at  length  executed  it 


The  mortgage-deed  bore  date  the  15th  of 
February  1862,  aodthesum  of  1,254/.  0*.  ScL 
was  thereby  made  payable  by  thirteen  in- 
stalments, the  last  of  which  was  to  be  paid 
on  the  15th  of  January  1864.  At  the  same 
time,  with  the  instalments,  it  was  provided 
that  the  plaintiff  should  pay  interest  on  the 
above  sum,  or  on  so  much  thereof  as  should 
from  time  to  time  remain  unpaid  The 
plaintiff  made  default  in  payment  of  the 
sum  of  200/.  which  was  to  have  been  paid 
upon  the  execution  of  the  deed,  and  the 
defendant  thereupon  brought  an  action 
against  him  for  the  whole  amount  thereby 
secured,  but  this  action  was  subsequently 
arranged  and  the  sum  of  200/.  paid 
De&ult  was  then  made  by  the  plaintiff 
in  payment  of  the  fourth  instalment  of  50/., 
which  became  due  on  the  15th  of  August 
1862,  and  the  defendant,  on  the  3rd  of 
September,  brought  an  action  against  the 
pl^tlff  for  the  whole  amount  then  due  and 
secured  by  the  deed  of  the  1 5th  of  February 
1862. 

Since  the  commencement  of  the  action 
the  fifth  instalment  had  become  due,  and, 
on  the.  15th  of  October  1862,  the  plaintiff's 
solicitor  made  a  formal  tender  to  the  defen- 
dant of  the  fourth  and  fifth  instalments  and 
interest,  but  such  tender  was  declined 

The  bill  prayed  for  a  declaration  that 
the  defendant  ought  to  make  good  the  re- 
presentations or  parol  agreement  made  or 
entered  into  by  him  to  or  with  the  plaintiff 
before  the  execution  of  the  deed,  that  he 
could  not  enforce  performance  of  the  pro- 
viso or  covenant  in  the  above  indenture  on 
default  being  made  in  payment  of  any 
instalment  at  the  time  mentioned  in  the 
indenture,  or  for  a  declaration  that  the 
proviso  and  covenants  were  inserted  by  way 
of  penalty  only,  and  that  in  case  the  Court 
should  declare  that  the  defendant  ought  to 
make  good  such  representations  or  parol 
agreement  for  an  injunction  to  restrain  the 
action  or  other  proceedings  at  law,  and  also 
in  case  the  Court  should  declare  that  the 
proviso  and  covenant  were  inserted  by  way 
of  penalty  only  for  a  similar  injunction. 

The  defendant  admitted  that  the  deed 
was  prepared  by  his  solicitor,  and  that  it 
was  not,  prior  to  its  execution  by  the  plain- 
tiff, submitted  to  the  plaintiff's  solicitor, 
but    he    said   that    that   took   place    by 
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arrangement     between    himself   and    the 
plainti£f. 

The  defendant  denied  that  there  was  any 
such  verbal  agreement  as  that  alleged  by 
the  plaintiff  with  respect  to  the  defendant 
not  requiring  payment  of  the  full  amount 
of  the  mortgage  debt,  in  the  event  of 
default  being  made  in  payment  of  any 
instalment 

Mr,  Bacon  and  Mr,  Langtoortky,  for  the 
plaintiff,  contended  that  the  verbal  agree- 
ment not  to  enforce  payment  of  the  whole 
amount  of  the  mortgage  debt  in  case  of 
default  in  payment  of  any  instalment,  was 
binding  upon  the  defendant  (1).  I^  how- 
ever, that  agreement  were  of  no  effect,  the 
proviso  and  covenant  were  in  the  nature  of 
a  penalty  for  non-payment  of  money  on  a 
certain  day;  against  which  penalty  this 
Court  would  relieve. 
They  referred  to 

Rose  V.  Bose^  Amb.  331. 

Bonafom  v.  R$fbot,  3  Burr.  137a 

Holies  V.  Wyse,  2  Vem.  289. 

AstUy  V.  Weldim,  2  Bos.  &  P.  347. 

Kemhle  v.  Farren,  6  Bing.  141 ;  s.  c  3 
Mo.  &  P.  426;  7  Law  J.  Rep.  C.P. 
258. 
Mr,  MalvM  and  Mr,  CtUdecotty  for  the 
defendant,  contended  that  the  alleged  ver- 
bal agreement  was  not  established  by  the  evi- 
dence, and  that  even  if  it  were,  it  could  not 
control  the  deed.  The  proviso  and  covenant 
were  not  in  the  nature  of  a  penalty,  but 
they  were  simply  an  arrangement  between 
a  creditor  and  his  debtor,  for  the  payment 
by  the  latter  of  the  debt  due  by  him.  The 
enlarged  time  which  the  plaintiff  had  given 
to  him  by  the  deed  of  the  15th  of  f'ebruary 
1862,  for  the  payment  of  his  debt,  formed 
a  sufficient  consideration  for  the  insertion 
of  the  new  provisions,  making  the  whole 
immediately  payable  in  case  the  instalments 
should  not  be  punctually  paid. 

Stuakt,  V.C. — In  this  case,  but  for  the 
stipulation  in  question,  which  is  said  not  to 
be  a  stipulation  in  the  nature  of  a  penalty, 
the  defendant  would  not  have  a  right  to 
enforce  present  payment  in  one  gross  sum 
of  the  whole  amount  due  to  him  from  the 
plaintiff.  The  plaintiff  was  bound  both  by 

(1)  Norton  V.  Wood,  1  Buss.  &  M.  178. 


the  award  and  the  contract  to  pay,  not  in 
one  gross  sum,  but  certain  sums  by  instal- 
ments. By  the  stipulation  in  question, — 
and  whether  it  be  called  a  pemdty  or  not, 
seems  to  me  of  little  importance, — ^it  was 
provided  that  in  default  of  punctual  pay- 
ment of  any  one  of  the  instalments,  the 
defendant  should  have  a  right  to  immediate 
payment,  in  one  gross  sum,  of  the  whole 
amount  then  due;  therefore,  by  that  stipu- 
lation, a  new  right — not  previously  existing 
— in  the  defendant,  was  secured  to  him. 
Reference  has  been  made  to  cases  where 
the  Court  has  had  to  consider  whether  tiie. 
stipulation  is,  in  effect,  a  penalty,  or  whe- 
ther it  is  to  be  construed  as  a  stipulation 
for  the  payment  of  a  gross  sum  by  way  of 
liquidated  damages.  No  question  of  that 
kind  occurs  here.  No  one  can  say  that  this 
is  a  stipulation  for  liquidated  dapiages ;  it 
is  a  stipulation  for  the  payment  of  a  cer- 
tain sum,  as  to  which  a  new  right  has 
arisen.  It  has  been  argued  that  the  ^ilaiged 
time  given  to  the  plaintiff  was  a  sufficient 
consideration  for  the  new  stipulation, 
but  it  is  enough  to  say  that  in  cases  of 
this  kind,  where  a  new  stipulation  is  intro- 
duced only  for  the  purpose  of  enforcing  the 
performance  of  an  existing  agreement,  the 
Court  is  not  in  the  habit  of  dealing  with 
that  new  stipulation  in  a  way  in  which 
it  would  not  deal  with  such  stipulation 
if  contained  in  the  original  contract  The 
agreement  was  for  the  payment  of  a  sum 
of  money  under  a  contract,  and  in  order 
to  make  that  contract  binding,  there  was 
introduced  another  stipulation  so  as  to 
bring  it  under  the  control  of  this  Court, 
which  always  exercises  its  discretionaiy 
power  of  moulding  or  dealing  with  stipular 
tions  of  this  kind  to  meet  the  justice  of  tiie 
case.  This  is  a  case  in  which,  in  my  opin- 
ion, the  plaintiff  has  shewn  that  he  is 
entitled  to  have  the  clause  in  question  dealt 
with  upon  the  footing  that  it  is  not  the 
substance  of  the  agreement,  but  something 
intended  to  assist  the  defendant  towards 
reaching  the  substance  of  the  agreement 
The  pliuntiff  is  entitied  to  a  decree;  but  it 
must  order  him  to  pay  by  instalments  upon 
the  days  intended.  In  case  he  does  not  do 
so,  there  will  be  liberty  to  apply;  and  in 
case  of  any  application  being  necessary,  the 
Court  will  give  the  defendant  the  benefit 
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of  having  the  stipulation  moulded  in  such 
a  way  as  sabetantial  justice  may  require. 
The  plaintiff  comes  for  an  indulgence  ;  he 
has  been  hardly  dealt  with,  and  although 
the  Court  will  not  deprive  parties  of  ti^e 
full  benefit  of  their  stipulation,  yet  it  will 
not  allow  them  to  be  rigidly  enforced. 
There  will  be  no  costs  on  either  side. 

The  order  was,  that  the  injunction  be 
continued ;  the  plaintiff  to  pay  the  instal- 
ments according  to  the  terms  of  the  deed ; 
and  if  he  should  make  def&ult,  the  defen- 
dant to  be  at  liberty  to  apply  at  chambers 
yto  issue  execution  on  the  judgment  No 
costs  on  either  side. 

From  this  order  the  defendant  appealed, 
and  the  appeal  was  heard  on  the  lOth  and 
II th  of  June,  the  same  counsel  appearing 
as  in  the  Court  below. 

For  the  appellant  (the  defendant)  the 
following  case  was  cited — Stanhope  v.  Mai^ 
ners  (2). 

While,  in  support  of  the  order,  besides 
the  authorities  cited  below,  the  following 
were  referred  to — 

Dcms  V.  ThtmoBy  1  Buss,  k  M.  506 ; 

ac.  1  Tam.  416. 
Slaman  v.  Walter,  1  Bro.  C.C.  418. 
Mr,  Bacon  was  heard  in  reply. 

LiORD  Justice  Knight  Bruce. — The 
deed,  dated  the  15th  of  February  1862,  was 
a  deed  executed  for  valuable  consideration 
by  the  defendants,  and  was,  both  at  law 
and  in  equity,  binding  upon  both  parties. 
It  has  been  said  on  the  part  of  the  plaintiff 
(the  respondent  in  this  Court)  that  there 
was  a  collateral  agreement,  made  contem- 
poraneously with  the  deed,  which  precluded 
the  defendant  in  equity  from  acting  upon 
a  part  of  the  provisions  of  the  deed  against 
the  plaintiff  Upon  that  point  there  is  a 
conflict  of  evidence,  it  is  true,  but  the  evi- 
dence on  the  part  of  the  defendant  prepon- 
derates so  strongly  that  it  is  impossible  for 
the  Court  to  hold  that  the  alleged  oral 
agreement  is  binding.  The  deed  dated  the 
15th  of  February  1862  shews  that  a  stated 
amount  of  debt  was  then  due  from  the 
plaintiff  to  the  defendant,  but  that  it  was 
only  payable  by  instalments  at  certain  fixed 
times ;    and  the  deed  provides  that  in  a 


certain  event  payment  of  the  debt,  which 
was  then  payable  only  at  future  periods, 
should  be  accelerated.  It  did  not  provide 
that  the  amount  should  be  increased,  but 
only  that  instead  of  being  a  debt  payable 
with  interest  up  to  a  longer  period  at  that 
more  distant  day,  it  sho^d  be  a  debt  pay- 
able with  interest  up  to  a  shorter  period  at 
that  nearer  period.  To  such  a  proviso  none 
of  the  principles  of  equitable  relief  against 
penalties  are  applicable,  and,  in  my  opinion, 
the  attempt  to  apply  that  rule  wholly 
fails  upon  every  principle  of  law  and  of 
equity. 

LoBD  Justice  Tubnee. — Upon  this  ap- 
peal two  points  have  been  raised  :  first,  as 
to  the  collateral  alleged  parol  agreement; 
and  secondly,  whether  part  of  the  deed  in 
question  is  in  the  nature  of  a  penalty 
against  which  the  Court  will  give  the 
debtor  relief)  As  to  the  allied  collateral 
agreement,  it  is  impossible,  on  considering 
the  evidence,  to  think  that  is  satisfactorily 
established,  and  its  existence  is  distinctly 
denied  by  the  defendant  As  to  the  second 
question,  that  of  the  penalty,  it  may  well 
be,  under  some  drcumstances,  that  an 
agreement  that  a  debt  not  presently  pay- 
able should,  in  a  certain  event,  be  made  so, 
might  be  tantamount  to  a  penalty;  but  in 
the  present  case,  the  proviso  complained  of 
was  clearly  not  intended  to  operate  as  a 
penalty,  as  its  object  was  not  only  to  secure 
payment,  but  also  to  secure  payment  in  a 
particular  manner.  The  recital  in  the  deed 
that  the  plaintiff  had  requested  the  defen- 
dant to  forbear  further  proceedings,  and 
give  him  further  time,  "which  he  had 
agreed  to  do  on  having  payment  of  the 
sum  of  1,254Z.  0#.  6ef.  secured  to  him  with 
interest  after  the  rate  aforesaid,  by  the 
instalments  and  in  manner  hereinafter  ap- 
pearing," plainly  shews  this;  and  it  is 
impossible  to  say  that  the  proviso  was  in- 
tended otherwise  than  as  part  of  the  security 
for  the  debt,  or  that  it  was  intended  to  b^ 
or  was  in  any  way  in  the  nature  of  a  penalty. 
The  bill  must  be  dismissed,  with  costs,  but 
there  will,  of  course,  be  no  costs  of  the 
appeaL 


(2)  2  Bden,  197. 
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,,       ,    ,  ?  I  HOWARD  V.  CHAFFER. 

March  11:         /^^^.^^  .  ^^„x^«^^r 

T  oo  I  HOWARD  V,  ROBINSON. 

June  22.  J 

Trust  for  raising  Legacies — Notice — Ap- 
propriation — Legacy  Receipt, 

A  testator  gave  all  his  real  estate  to  uses 
to  secure  an  annuity  to  his  ud/e^  and  subject 
thereto  to  the  use  of  trustees,  of  whom  his  son 
B.  was  one^  for  800  years,  and  subject  thereto 
he  gave  a  particular  house  to  his  son  71, 
and  devised  the  residue  of  his  real  estate  to 
T,  ^  B,  as  tenants  in  common  in  fee.  He 
then  declared  the  trusts  of  the  term  to  he 
to  secure  the  annuity  and  then  by  sale  or 
mortgage  to  raise  sufficient  for  the  paym^ewt 
of  so  much  of  his  debts,  funeral  and  testa* 
mentary  expenses  and  legacies  as  his  per- 
sonal  estate  not  specijically  bequeathed  should 
be  insufficient  to  pay.  He  cUso  gave  legacies  of 
1,500/L  each  to  his  two  daughters,  the  legacy 
of  the  second  being  to  the  trustees  of  the  term 
in  trust  for  her  and  her  children,  and  all  the 
residue  of  his  personal  estate  to  his  sons 
T.dsB.as  tenants  in  common,  and  appointed 
them  his  executors.  By  a  codicil  the  testator, 
gave  the  legacy  of  1,500/.  of  one  of  the 
daughters  who  had  died  subsequently  to  the 
date  of  his  wiU,  to  the  trustees  of  the  term  in 
trust  forr  her  only  child.  The  personal  estate 
was  amply  sufficient  for  payment  of  the  debts, 
funeral  and  testamentary  expenses  and  legor 
cies,  all  of  which  were  paid  by  T  d:  B., 
except  the  two  legacies  of  1,500/.,  upon 
which  they  paid  the  duty,  the  word  *^  received" 
being  struck  out  of  the  legacy  receipt  in  the 
usual  way,  cmd  the  vxyrds  ^^  retained  in 
trust"  left  standing.  The  surplus  of  the 
personal  estate  urns  used  by  T  d:  B.  for  their 
own  purposes,  and  they  mortgaged  the  real 
estate  to  various  persons  for  large  amounts, 
and  applied  the  mortgage  monies  in  carrying 
on  their  business.  The  child  of  the  deceased 
daughter  filed  a  bill  against  T.  ds  B.,  and 
subsequently  against  their  assignees  in  bank- 
ruptcy, and  the  various  mortgagees,  claiming 
on  his  oum  behalf  and  that  of  his  aunt  and  her 
children  to  have  the  legacies  raised : — Held, 
that,  notwithstanding  the  original  sufficiency 
of  the  personal  estate  at  the  time  of  the  testa- 
tor*s  death,  the  real  estate  was  well  charged 
with  the  legacies  of  1,500/.,  which,  as  they 
had  not  in  fact  been  paid  out  of  the  per- 
sonal estate,  must  be  raised  out  of  the  real 
estate. 


By  one  of  the  mortgage  transactioHS  re^ 
f  erred  to,  the  term  was  treated  as  subsisting, 
and  the  mortgage  money  was  paid  to  B,  at 
surviving  trustee  of  the  term  professedly,  but 
the  mortgagees  knew  that  /Atf  advance  was 
really  to  T.  ds  B.  for  their  private  pur- 
poses :  in  the  other  cases,  the  advances  were 
avotoedly  made  to  T.  <t  B,  and  the  money 
was  paid  to  them,  the  debts  and  legacies 
being  treated  as  satisfied,  but  the  mortgagees 
made  no  inquiry  as  to  this,  and  in  some 
cases  had  constructive  notice  that  the  legacies 
remained  unpaid :  —  Held,  that  all  the 
mortgagees  must  be  postjponed  to  the^ 
legatees. 

Held,  also,  that  the  payment  of  duty  cmd 
signature  of  the  legacy  receipt  was  no  evi- 
dence of  a  valid  appropriation  of  the  lega- 
cies by  T.  d:  B.  as  executors. 

This  bill  was  filed  by  John  Howard,  an 
infiuit,  by  his  next  friend,  to  establish  a 
charge  against  the  real  estate  of  his  grand- 
father, Richu^  Chaffer,  the  plaintiff  beug 
a  legatee  imder  the  will 

The  testator,  Richard  Chaffer,  had  thres 
sons  and  two  daughters:  the  sons  were 
Thomas  Chaffer,  Benjamin  Chaffer  and 
William  Chaffer;  and  the  daughters  Mrs. 
Howard  (the  mother  of  the  plaintiff)  and 
Mrs.  Temple. 

Richard  Chaffer  made  his  will,  dated  the 
27th  of  March  1843,  and  thereby  gave  all 
his  real  estates  to  uses  to  secure  an  annuity 
of  150/.  to  his  wife,  Sarah  Chaffer,  and 
subject  thereto  to  the  use  of  John  Vevere 
and  (his  son)  Benjamin  Chaffer,  their 
execut<n^  administrators  and  assigns,  for 
800  years  from  the  testator^s  decease,  upon 
the  trusts  after  declared;  and,  subject 
thereto,  he  gave  a  house  and  premises  in 
his  own  occupation  to  his  son  Thomas 
Chaffer  in  fee,  and  the  residue  of  his 
real  estates  to  the  use  of  his  two  sons, 
Thomas  Chaffer  and  Bei^amin  Chaffer 
equally  as  tenants  in  common.  The  trusts 
of  the  term  of  800  years  were,  first,  to 
secure  the  annuity  to  the  testator's  wife, 
Sarah  Chaffer,  with  a  residence  referred 
to,  and  then  upon  trust  by  sale  or  mort- 
gage to  levy  and  raise  money  sufficient 
for  the  payment  and  satis&ction  of  so 
much  and  such  part  of  the  testator's  debts, 
funeral,  testamentary  and  other  expenses, 
and  the  several  legacies  or  sums  of  money 
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by  that  his  will  or  any  codicil  given  or 
bequeathed  aa  his  personal  estate  and  effects 
not  specifically  beqaeathed  should  be  insuf- 
ficient to  pay  and  satisfy,  and  to  apply  the 
money  so  nused  in  payment  and  satisfac- 
tion of  such  debts,  funeral  and  testamentary 
expenses  and  legacies  accordingly.  And 
the  said  testator  declared  that  the  receipts 
of  the  trustees  of  the  term  of  800  years 
should  be  effectual  discharges  to  purchasers, 
mortgagees  and  others,  and  that  the  pmv 
chasers  and  mortgagees  were  not  to  be  bound 
to  inquire  whether  the  money  was  wanted, 
•  or  to  see  to  the  application  of  it,  or  to 
be  answerable  for  the  misapplication.  The 
testator  then  gave  certain  legacies,  pecu- 
niaiy  and  otherwise,  upon  which  no  ques- 
tion turned,  and,  inter  alia^  a  sum  of  1,500/. 
to  his  daughter  Ann,  the  wife  of  Richard 
Howard;  and  he  also  gave  1,500/.  to  John 
Yevera  and  Benjamin  Chaffers  (the  trustees 
of  the  term  of  800  years)  upon  trust,  that 
they  should  invest  the  said  sum  of  1,500/. 
and  pay  the  interest  to  his  daughter  Mar- 
garet, the  wife  of  Robert  Temple,  for  her 
life  for  her  separate  use,  without  power  of 
anticipation ;  and  after  her  decease  to  stand 
possessed  thereof  in  trust  for  all  and  every 
the  child  and  children  of  his  said  daughter 
Margaret  Temple,  as  therein  mentioned; 
and  in  default  of  such  children,  in  trust 
for  the  testator's  three  sons,  William, 
Thomas  and  Benjamin  Chaffer.  And  the 
said  testator  gave  all  the  residue  of  his 
personal  estate  and  effects  to  his  sons 
Thomas  Chaffer  and  Benjamin  Cliaffer 
equally  as  tenants  in  common,  and  ap- 
pointed the  said  Thomas  Chaffer  and  Ben- 
jamin Chaffer  his  executors.  Subsequently 
to  the  date  of  the  will  the  testator's  daugh- 
ter, Ann  Howard,  died,  leaving  one  child, 
the  plaintiff,  surviving;  and  the  testator, 
by  a  codicil  to  his  will  bearing  date  the 
11th  of  March  1844,  ledted  the  death  of 
his  said  daughter  Ann  Howard,  and  revoked 
the  legacy  given  to  her,  and  in  lieu  thereof 
gave  to  John  Vevers  and  Benjamin  Chaffer 
an  equal  sum  of  1,500/.,  which  he  directed 
to  be  raised  at  the  end  of  twelve  calendar 
months  next  after  his  decease,  upon  trust 
that  they  should  invest  the  said  sum  of 
1,500/.,  and  that  it  should  be  in  trust  for 
and  be  paid  or  transferred  to  John  Howard 
(the  plaintiff),  the  only  child  of  his  said 
daughter  Ann  Howard,  his   executors  or 


administrators,  upon  his  attaining  twenty- 
one  years,  and  that  the  interest,  dividends 
and  annual  produce  thereof  should  during 
the  suspense  of  vesting  be  applied  to  his 
maintenance  and  education;  and  then  if 
the  said  John  Howard  should  die  before 
attaining  twenty-one,  and  without  leaving 
lawful  issue,  the  said  testator  gave  the 
legacy,  or  sum  of  1,500/.,  to  his  three  sons, 
William,  Thomas  and  Benjamin  Chaffer. 

The  testator  died  on  the  25th  of  March 
1846,  and  his  will  and  codicil  were  duly 
proved  by  Thomas  and  Benjamin  Chaffs 
the  executors.  John  Vevers,  one  of  the  trus- 
tees of  the  term  of  800  years,  died  in  the 
testator's  lifetime,  leaving  Benjamin  Chaffer 
the  other  trustee  him  surviving.  The  testa- 
tor left  considerable  real  estates,  consisting 
of  different  portions,  viz.,  the  Town  House 
estate,  the  Church  Street  estate  at  Burnley, 
(fee.,  and  a  lai^e  personal  estate  amply  suffi- 
cient to  discharge  all  his  debts,  funeral  and 
testamentary  expenses  and  legacies,  and  the 
executors  Thomas  and  Benjamin  Chaffer 
got  in  such  personal  estate  and  thereout 
paid  all  the  debts  and  legacies  except  the 
two  legacies  of  1,500/.  given  as  above  to 
the  plaintiff  and  Ann  Temple;  and  there 
was  a  very  considerable  surplus  of  the 
personal  estate,  much  more  than  sufficient 
to  have  paid  those  two  l^acies,  neither 
of  which  was  ever  in  any  manner  set 
apart  or  any  money  appropriated  in  order 
to  answer  them.  In  1857  a  bill  was  filed 
by  the  plaintiff  against  the  executors  by  his 
next  friend  (the  suit  of  Howard  v.  Chaffer)^ 
the  object  being  to  compel  payment  of  his 
legacy,  which  it  sought  to  recover  as  against 
the  executors  out  of  the  testator's  personal 
estate,  raising  no  question  as  to  the  real 
estate.  On  the  11th  of  February  1858,  the 
common  decree  was  made.  Before  any  fur- 
ther effective  proceedings  were  taken  in  that 
suit,  Thomas  and  Benjamin  Chaffer  became 
bankrupt,  the  former  in  April  and  the  latter 
in  May  1858,  and  the  bill  in  this  suit(^ou?- 
ard  V.  Bobinson  (1)  was  filed  on  the  5th 
of  August  1858.  Withinafewyearsafterthe 
death  of  the  testator  Thomas  and  Benjamin 
Chaffer  mortgaged  his  real  estate  to  various 
persons,  and  this  suit  of  Uotoardv,  Mobinson 
was  instituted  against   them   as  well   as 


(1)  4  Drew.  522;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Chano.  670. 
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against  the  executors  the  bankrupts,  their 
assignees  and  the  Temple  family,  and  it 
appearing  that  Thomas  and  Benjamin  Chaffer 
had  spent  the  whole  of  the  personal  estate 
without  appropriating  these  legacies,  it 
prayed  that  such  legacies  might  be  declared 
to  be  a  charge  against  the  real  estate,  in 
priority  to  the  claims  of  the  mortgagees 
(defendants)  to  whom  the  various  portions 
had  been  mortgaged  by  Thomas  and  Benja- 
min Chaffer.  On  the  17th  of  July  1860,  the 
common  supplemental  decree  was  made,  the 
bill  of  Howard  v.  Robinson  being  supple- 
mental to  the  suit  of  Howards,  Chaffer^ 
directing  all  the  same  accounts  and  inquiries 
against  the  assignees  of  Thomas  and  Benja- 
min Chaffer  as  had  been  directed  against 
them  by  the  decree  of  the  11th  of  February 
1858,  without  prejudice  to  any  question. 
On  the  30th  of  June  1862,  the  chief  clerk 
made  his  certificate  and  found  in  substance 
that  the  personal  estate  possessed  by  Thomas 
and  Benjamin  Chaffer  as  executors  of  Rich- 
ard Ch£^er,  was  more  than  sufficient  by 
many  thousand  pounds  to  pay  all  the  debts 
and  legacies  and  funeral  and  testamentary 
expenses,  and  that  all  the  said  testator's 
debts,  except  two  mortgages  for  2,000/.,  had 
been  paid,  and  that  all  the  legacies  had  been 
paid  except  the  legacy  of  1,600/.  to  the 
plaintiff  and  the  legacy  of  1,500/.  to  Ann 
Temple  and  her  children.  That  what  was 
due  on  each  of  those  two  legacies,  was,  as  to 
the  former,  2,1 17/.  lis,  2d,  and  on  the  latter 
1,845/.  7«.  The  certificate  then  found  the 
particulars  of  the  various  mortgages  (here- 
inafter particularly  referred  to),  and  the 
cause  now  came  on  upon  further  considera- 
tion. 

The  mortgage  transactions  were  four  in 
number.  Respecting  the  first,  the  material 
facts  were  as  follows:  It  appeared  that 
Thomas  and  Benjamin  Chaffer  carried  on 
for  several  years  an  extensive  business  as 
stone-merchants,  architects  and  builders, 
in  partnership,  under  the  firm  of  Thomas 
&  Benjamin  Chafffer,  Thomas  being  resi- 
dent at  Liverpool  and  Benjamin  at  Burnley, 
and  they  kept  a  banking  account  with  the 
Craven  Bank  at  Burnley,  in  the  name 
of  the  firm,  and  no  other  account,  a  Mr. 
Stansfield  and  a  Mr.  Henry  Alcock  being 
two  of  the  partners ;  the  latter  was 
likewise  a  solicitor  in  partnership  with 
a  gentleman   named   Holmes,  under  the 


name  of  Alcock  &  Holmes,  at  Burnley. 
Thomas  and  Benjamin  Chaffer  having  con- 
siderably overdrawn  their  account,  and  Mr. 
Stansfield,  on  behalf  of  the  bank,  having 
pressed  them  to  reduce  the  balance  standing 
in  the  books  of  the  bank  against  them,  on 
the  2nd  of  May  1853,  Benjamin  Chaffer,  in 
the  name  of  the  firm,  wrote  to  John  Robin- 
son, the  first  defendant,  who  was  manager 
of  the  Skipton  branch  of  the  Craven  Bank, 
about  eighteen  miles  from  Burnley,  and  who 
was  also  a  partner  in  the  firm  constituting 
the  Craven  Bank  and  its  branches,  to  this 
effect :  "  Dear  Sir, — Mr.  Stansfield  is  urging 
me  to  reduce  our  account  at  the  bank,  which 
is  not  quite  practicable  at  present,  owing  to 
our  having  lately  spent  considerable  sums 
in  extending  and  better  developing  onr 
quarries,  <kc,  though  we  are  anxious  to  com- 
ply with  his  wishes,  and  the  purport  of  this 
letter  is  to  inquire  if  you  or  Messrs.  Birt- 
whistle  could  advance  us  another  1,000/.  on 
our  Town  House  estate  for  two  orthreeyeare, 
by  doing  which  you  will  oblige  yourobedient 
servants,  Thomas  &  Benjamin  Chaffer." 
It  appeared  that  the  testator  in  1840  mort- 
gaged the  Town  House  estate  to  a  Miss 
Tennant,  to  secure  2,000/.  (the  mortgage 
still  unpaid),  and  that  mortgage  had  be^ 
made  the  subject  of  the  marriage  settlement 
of  Mr.  and  Mrs.  John  Birtwhistle,  formerly 
Miss  AgnesTennant,  sister  of  the  mortgagee, 
who  had  died,  bequeathing  that  mortgage 
to  her,  Mr.  Robinson  and  a  Mr.  William 
Birtwhistle  being  the  trustees  of  that  settle- 
ment The  original  of  the  answer  to  the 
letter  of  the  2nd  of  May  1853  was  not 
produced,  but  the  copy  was  admitted,  and 
therein  Robinson  inquired  of  the  Messrs. 
Chaffer  about  the  estate  which  was  proposed 
to  be  given  in  mortgage.  In  reply  to  that 
inquiry,  Thomas  &  Benjamin  Chaffer  wrote 
a  letter  in  these  words:  "Dear  Sir, — In 
reply  to  your  favour  of  yesterday,  we  b^ 
to  inform  you  that  the  Town  House  estate 
is  one  of  the  best  farms  in  the  township  of 
Marsden;  the  land  is  well  managed  and 
buildings  in  good  repair,  at  a  rent  oi  125/. 
per  annum.  With  the  improvements,  &c, 
which  have  been  made,  the  present  value 
of  the  estate  is  4,200/.  There  are  no  liabil- 
ities upon  it  except  Messrs.  Birtwhistle's 
for  2,000/." 

On  the  16th  of  May  1853  Mr.  Robinson 
wrote  to  the  Messrs.  Chaffer  as  follows: 
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'*  Dear  Sirs, — ^We  can  command  1,000/.  on 
the  30th  of  June.  Mr.  Robert  Birtwhistle, 
who  is  a  competent  judge  of  an  estate,  will 
be  with  yon  on  Thursday  to  talk  over  the 
matter,  and  shall  bring  with  him  the  pre- 
▼ious  deed,  which,  if  he  is  satisfied,  he  can 
leaye  with  Mr.  Holmes,  solicitor,  to  prepare 
the  mortgage.  You  must  bear  in  mind  that 
the  interest  will  swallow  the  rents ;  and  we 
hope  you  will  not  object  to  give  a  bond  as 
a  collateral  security.'' 

On  the  same  day  Mr.  Robinson  wrote  to 
Mr.  Holmes  as  foUows  :  "  Dear  Sir, — I  and 
Mr.  "W.  Birtwhistle  are  trustees  under  the 
marriage  settlement  of  Mr.  and  Mrs.  Birt- 
whistle. We  hold  a  mortgage  upon  the 
estate  of  Messrs.  Chaffer,  at  Marsden,  for 
2,000/. ;  they  have  applied  for  another 
1,000/.  I  inclose  a  copy  of  my  letter  sent 
to  them  this  day.  Mr.  R.  Birtwhistle  will 
call  upon  you  on  Thursday,  and  hope  it  will 
be  convenient  for  you,  with  Messrs.  Chaffer, 
to  see  him  on  t^t  day.  As  trustees  I 
scarcely  know  whether  it  is  prudent  to  lend 
so  large  a  sum  of  money  upon  a  rental 
of  125/. ;  they  value  the  estate  at  4,200/. 
Oblige  me,  on  the  receipt  of  this,  by  your 
opinion  of  the  respectability  and  respon- 
sibility of  the  parties." 

On  the  17th  of  May  Mr.  Holmes  wrote 
in  answer :  "  Dear  Sir, — I  am  in  receipt  of 
your  letter  of  yesterday.  I  shall  be  glad  to 
see  Mr.  Robert  Birtwhistle  on  Thursday  next, 
on  which  day  I  shall  be  at  home.  I  have  a 
copy  of  the  mortgage-deed  to  Miss  Tennant ; 
but  I  shall  want  to  see  the  marriage  settle- 
ment of  Mr.  and  Mrs.  Birtwhistle,  or  a  copy 
of  it.  On  reference  to  the  papers  in  con- 
nexion with  the  mortgage  to  Miss  Tennant, 
I  find  the  late  Mr.  Richard  Chaffer,  the 
father  of  Thomas  and  Benjamin  Chaffer, 
purchased  the  estate  you  allude  to  for 
3,600/.  in  the  year  1840."  The  letter  then 
went  on  to  recommend  a  valuation  by  a 
person  named,  and  stated  that  the  Messrs. 
Chaffer,  the  present  owners,  were  very  respect- 
able men,  carrying  on  extensive  business, 
and  that  they  were  also  possessed  of  other 
real  property.  That  he  (Mr.  Holmes)  had 
spoken  to  Mr.  Stansfield  about  their  respon- 
sibility, and  his  opinion  was,  that  if  their 
afi^Edrs  were  wound  up  they  would  have  a 
considerable  surplus  of  assets.  A  meeting 
took  place.  Mr.  Robert  Birtwhistle  went 
over  to  consider  the  sufficiency  of  the  secu- 
Nkw  Skbies,  32.— Chamc. 


rity,  and  was  satisfied  with  it,  and  the 
mortgage-deed  was  prepared. 

On  the  21st  of  June  Mr.  Holmes  wrote 
to  Mr.  Robinson,  proposing  a  separate  memo- 
randum of  authority  £rom  Mr.  and  Mrs. 
Birtwhistle,  and  on  the  30th  of  June  the 
deed  was  executed  by  Thomas  Chaffer,  and 
on  the  1st  of  July  by  Benjamin.  That  deed 
was  made  between  Benjamin  Chaffer,  of  the 
first  part ;  Thomas  and  Benjamin,  of  the 
second  part ;  and  Robinson  and  Birtwhistle, 
of  the  third  part.  It  recited  the  mortgage 
made  by  the  testator  for  2,000/.  to  Miss 
Tennant,  and  his  will  and  codicil,  and  the 
death  of  his  widow  and  John  Yevers ;  that 
the  trusts  of  the  term  of  800  years  not  hav- 
ing been  fully  performed,  the  said  Thomas 
Chaffer  and  Benjamin  Chaffer  had  applied 
to  the  said  Jolm  Robinson  and  William 
JBirtwhistle  to  advance  them  the  sum 
of  1,000/.,  which  they  had  agreed  to  do 
upon  having  the  repayment  thereof  with 
interest,  secured  to  them  by  the  bond  of  the 
said  Thomas  and  Benjamin  Chaffer,  and  by 
a  conveyance  by  way  of  mortgage  of  the 
premises  thereinbefore  described ;  such  said 
sum  of  1,000/.  to  be  paid  to  the  said  Ben- 
jamin Chaffer,  as  surviving  trustee  of  the 
same  term,  to  be  by  him  applied  and  held 
upon  the  trusts  thereof,  to  which  the  said 
Thomas  Chaffer  had  agreed ;  and  the  deed 
recited  that  Thomas  and  Benjamin  Chaffer 
had  executed  the  bond,  and  witnessed  that, 
in  consideration  of  1,000/.  paid  by  Robin- 
son and  Birtwhistle  to  Benjamin  Chaffer, 
as  the  surviving  trustee  of  the  term  of  800 
years,  by  the  direction  of  the  said  Thomas 
Chaffer,  he,  Benjamin  Chaffer,  in  order  that 
the  term  of  800  years  might  merge,  so  far 
as  the  same  affected  the  present  heredita- 
ments and  premises,  did  grant,  and  Thomas 
and  Benjamin  Chaffer  did  grant  and  convey 
the  hereditaments  unto  and  to  the  use  of 
Robinson  and  Birtwhistle,  their  heirs  and 
assigns,  freed  and  absolutely  discharged  of 
and  from  all  the  subsisting  trusts  of  the 
will  of  Richard  Chaffer,  and  all  charges 
thereby  created  on  the  hereditaments  or  any 
of  them,  or  any  part  thereof ;  but  subject 
to  the  prior  mortgage,  and  the  proviso  for 
redemption  on  payment  by  Thomas  and 
Benjamin  Chaffer,  or  either  of  them. 

The  receipt  for  the  consideration-money 
was  by  Benjamin  only,  by  whom  the  money 
was  received.  An  authority  was  sent  to  the 
4T 
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bank,  authorizing  them  to  honour  the  cheque 
of  Mr.  Hohnes,  who  immediately  on  the 
execution  by  Benjamin  got  the  money  and 
handed  it  to  Benjamin,  at  his  (Holmes's) 
office,  no  one  else  being  present.  Out  of  the 
1,000/.  Benjamin  paid  Holmes  hiscosts,  and 
carried  the  rest  to  the  bank  and  paid  it  in. 
The  bill  having  been  amended,  Messrs. 
Robinson  and  Birtwhistle  put  in  their 
answer,  in  which  was  this  passage  :  *'  We 
lent  the  said  sum  of  1,000/.  to  the  said 
Thomas  and  Benjamin  Chaffer,  for  the 
purpose  of  procuring  an  eligible  invest- 
ment of  1,000/.  wMch  we  had  in  our 
hands  as  trustees.  The  aforesaid  letter 
of  the  2nd  of  May  1853  was  the  first 
step  in  the  negotiation  for  the  said  loan, 
and  we  made  the  said  advance  not  for 
the  purpose  of  reducing  the  balance  alleged 
to  be  owing  from  the  said  Thomas  and 
Benjamin  Chaffer  as  such  partners  as  afore- 
said to  the  said  Craven  Bimking  Company, 
or  in  compliance  with  the  request  contained 
in  the  said  letter  of  the  2nd  of  May  1853, 
but  because  we  were  advised  and  considered 
that  the  security  offered  was  satisfactory, 
we  advanced  the  said  sum  of  1,000/.  to 
Thomas  and  Benjamin  Chaffer  upon  the 
security  of  the  mortgage  proposed  to  be 
>  given  by  them  as  aforesaid.  We  deny  that 
we,  or  either  of  us,  or  to  the  best  of  our  be- 
lief^ that  Messrs.  Alcock  &  Holmes,  or  either 
of  them,  well  or  in  fact  knew  at  the  time 
of  making  such  advance  that  the  same  was 
required  or  would  be  used  for  the  purpose. 
We  admit  that  Messrs.  Alcock  &  Holmes 
acted  as  our  solicitors  in  the  matter."  Mr. 
Holmes  made  an  affidavit,  in  which  he 
stated  that  the  only  instructions  he  received 
as  to  the  deed  were  contained  in  Robin- 
son's letter,  and  that  he  had  no  communi- 
cation with  Benjamin  Chaffer  until  the  19th 
of  May ;  but  it  appeared  in  evidence  that 
in  1851  Messra  Alcock  &  Holmes  had 
been  employed  with  respect  to  some  other 
property  of  the  testator  mortgaged  to 
the  Craven  Bank,  when  Benjamin  Chaffer 
wrote  in  answer  to  an  inquiry  they  made, 
"  My  two  sisters  had  1,500/.  each  left  to 
them,  and  I  am  trustee.  They  are  to  receive 
interest  for  this  sum  as  long  as  they  live, 
and  at  their  deaths  the  principal  to  be  paid 
to  their  children  on  the  youngest  attaining 
its  majority.  These  are  all  the  legacies  un- 
paid." 


The  circumstances  under  which  the 
second  mortgage  (which  was  dated  tiie  7th 
of  July  1855,  and  by  which  the  Messrs. 
Chaffer  mortgaged  another  portion  of  the 
testator's  property  to  General  Sir  James 
Yorke  Scarlett  for  600/. )  was  made,  were  thus 
stated  in  Sir  James  Scarlett's  answer :  "  In  or 
very  shortly  before  June  1855  Mr.  Elijah 
Helme,  of  Burnley,  my  agent  thesre,  informed 
me  that  the  said  Benjamin  Chaffer  had  asked 
him  if  I  would  lend  the  said  Benjamin 
Chaffer  and  Thomas  Chaffer  500/.  on  mort- 
gage of  some  cottages  and  ground-rents  in 
Church  Street,  Burnley;  the  said  Benjamin 
Chaffer  and  Thomas  Chaffer  being  well 
known  to  me,  I  replied  to  the  said  Mr. 
Helme  that  I  would,  and  I  authorized  him, 
Mr.  Helme,  to  adyance  them  the  money 
out  of  some  of  mine  that  he  had  in  hk 
hands.  Further  than  the  fact  that  I  so  as 
aforesaid  authorized  the  money  to  be  ad- 
vanced, and  that  I  presumed  it  was  wanted 
for  a  proper  purpose,  and  would  be  properly 
applied,  it  never  occurred  to  me  to  inquire, 
nor  did  I  know  whether  the  money  was  to 
be  advanced  or  applied  either  for  the  benefit 
of  the  said  Benjamin  Chaffer  and  Thomas 
Chaffer,  or  either  of  them,  or  for  the  benefit 
of  any  person  or  persons  in  particular.  In 
truth,  I  never  thought  at  all  on  the  subject 
The  said  Mr.  Helme  has  now  informed  me^ 
and  I  believe,  that  on  receiving  my  afore- 
said answer  and  authority,  he  saw  the  said 
Beiyamin  Chaffer  and  informed  him  that 
I  would  lend  the  money  and  charge  3A 
per  cent,  per  aimum  only  for  it,  and  that 
the  said  Benjamin  Chaffer  thereupon  re- 
ferred Mr.  Helme  to  Mr.  Buck  as  his 
rBenjamin  Chaffer's)  solicitor,  and  that  he 
(Benjamin  Chaffer)  having  received  my 
reply  requested  Mr.  Buck  to  prepare  the 
mortgage,  and  Mr.  Helme  being  infwmed 
that  the  deed  was  ready,  call^  on  Mr. 
Buck,  who,  in  answer  to  a  question  by 
Mr.  Helme  whether  the  title  was  good, 
stated  that  it  was,  and  had  been  accepted 
by  the  Craven  Bank  and  other  mortgagees, 
and  that  Mr.  Helme  then  for  me  paid  the 
500/.  to  Benjamin  Chaffer  and  received 
from  him  the  mortgage-deed  and  other 
title-deeds  relating  to  the  property  com- 
prised therein;  but  that  he  (Mr.  Hdme)  did 
not  in  any  way  employ  Messrs.  Buck  A 
Eastwood,  or  either  of  them,  as  soUcltois 
or  solicitor  for  himself  or  for  me  in  or  aboat 
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ike  tianaictioiL''  The  receipt  for  the  money 
WIS  as  foUowa :  "Received  by  us,  the  within 
mentioned  Thomas  Chaffer  and  B^amin 
Chaffer,  from  the  within  named  Sir  James 
Torice  Scarlett  the  sum  of  500/.  within  men- 
tioned as  paid  and  advanced  unto  us  upon 
the  securities  herein  expressed."  (Signed) 
"  Tliomas  Chaffer,  B^amin  Chaffer."  And 
the  answer  concluded  in  these  words: 
"lliis  is  all  I  know  of  or  had  to  do  with 
the  transaction ;  and  knowing  the  respect- 
ability of  the  said  Thomas  Chaffer  and 
Benjamin  Chaffer,  I  employed  no  solicitor 
in  the  matter,  and  I  have  above  stated  in 
effect  the  whole  of  the  conmiunication  I 
had  with  Mr.  Helme  on  the  subject  of  the 
mcMTtgage  before  it  was  completed  and  the 
money  paid,  and  I  had  no  communication 
with  any  other  person  on  the  subject  before 
the  mortgage  was  completed  and  the  money 
paid,  and  except  Mr.  Helme  no  one  acted 
as  agent  or  otherwise  in  or  about  the 
transaction,  and  he  acted  only  so  fEU*  as  is 
aforesaid  for  me  or  as  my  agent  in  such 
transacticm  before  the  said  completion 
thereof  and  payment  of  the  money.'' 

The  third  mortgage  transaction,  which 
occurred  in  March  1856,  was  one  of  con- 
siderable complication,  whereby  11,500/. 
was  borrowed  upon  a  different  property 
of  the  testator's,  of  three  persons,  Messrs. 
WorraU,  Darvell  and  Howard.  Most  of 
this  property  was  subject  to  the  trusts  of 
the  term  of  800  years,  but  some  part  did 
not  pass  under  the  will  at  all,  and  one 
item  was  devised  to  Thomas  Chaffer  only, 
being  six  items  in  all,  and  subject  to 
previous  mortgages  effected  by  Thomas 
and  Benjamin  Chaffer  and  still  subsisting, 
namely,  for  200/.,  to  Edmund  Robinson, 
dated  the  12th  of  November  1847 ;  to 
Jane  Roberts,  for  1,000/.  dated  the  4th 
of  August  1848;  for  800/.  to  Messrs. 
Keightley  t  Stubbs,  dated  the  1 8th  of  Octo- 
ber 1848 ;  to  a  Mr.  Abram,  for  400/.,  dated 
the  28th  of  December  1849;  and  to  the 
Craven  Bank  not  to  exceed  10,000/.,  dated 
the  Ist  of  March  1851 ;  and  to  a  Mr.  Job 
and  others  for  700/L,  dated  the  4th  of  March 
1852.  In  March  1856  there  was  due  on  the 
Craven  Bank  mortgage  1 2,237/.  1 2«.  for  prin- 
cipal and  interest,  and  Thomas  and  Benjamin 
Chaffer  applied  to  Messrs.  Worrall,  Darvell 
and  Howard  to  lend  them  11,500/.,  which 
they  agreed  to,  and  the  following  arrange- 


ment was  made:  4,900/.  being  the  sum 
total  of  the  five  mortgages  (not  including 
that  to  the  bank),  they  were  to  be  paid  o^ 
and  6,000/.  in  reduction  of  the  12,237/.  12«., 
but  so  far  as  the  mortgaged  premises  were 
concerned,  the  Bank  agreed  to  exonerate 
them  from  the  whole  12,237/.  12t.,  although 
6,237/.  2t.  was  still  owing  upon  it ;  for 
which  they  (the  Bank)  a^eed  to  take  a 
second  mortgage  on  the  same  premises,  and 
both  mortgages,  namely,  to  Messrs.  WorraU, 
Darvell  and  Howard,  and  the  second  mort- 
gage to  the  Bank  were  executed  on  the  same 
day.  The  mortgage  to  Messrs.  Worrall,  Dar^ 
veU  and  Howard  was  of  twelve  parts ;  all  the 
other  mortgagees  being  parties  and  Thomas 
and  Benjamin  Chaffer.  It  recited  the  will 
and  codicil  of  Richard  Chaffer  and  the 
prior  mortgages,  and  that  all  the  trusts  of 
the  term  created  by  the  will  had  been  fully 
performed  or  satisfied,  or  become  unnecee- 
sary,  or  incapable  of  taking  effect,  and  re- 
citing the  above  arrangement ;  it  was  wit- 
nessed that  in  consideration  of  4,900/.,  paid 
to  the  five  prior  mortgagees  (other  than  the 
Bank)  in  frdl  discharge  of  the  premises  from 
the  former  mortgages,  and  of  the  remainder 
of  the  11,500/.  paid  to  Messrs.  Chaffer,  in 
consideration  of  those  payments,  the  mort* 
gagees,  by  the  direction  of  the  Messrs. 
Chaffer,  conveyed  the  premises  comprised 
in  their  respective  mortgages,  and  the 
Messrs.  Chaffer,  so  feir  as  related  to  the 
hereditaments  comprised  in  the  first,  third, 
fourth,  fifth  and  eighth  schedules,  and  ac- 
cording to  their  interest  therein,  as  tenants 
in  common,  co-partners  or  otherwise,  and 
Thomas  Chaffer,  as  to  the  premises  in  the 
second  schedule,  and  Benjamin  Chaffer,  as  to 
the  sixth  and  seventh  schedules,  granted  and 
released,  drc.,  and  to  the  intent  that  the  term 
of  800  years  (so  far  as  the  same  had  not 
been  already  extinguished,  or  had  not  abso- 
lutely ceased  and  determined  might  be 
merged  and  extinguished)  and  by  the  direc- 
tion of  himself  and  Thomas  Chaffer,  as  exe- 
cutors of  Richard  Chaffer,  conveyed  and 
assured  the  premises  to  Messrs.  Worrall, 
Darvell  and  Howard,  by  way  of  mortgage. 
The  receipt  for  6,000/.  (the  balance)  was 
signed  by  Thomas  and  Benjamin  Chaffer. 
The  second  mortgage  to  the  Bank  was  made 
to  the  Messrs.  Alcock,  and  was  in  the  ordi- 
nary form. 

The  fourth  mortgage  transaction  occurred 
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in  October  1857,  when  another  mortgage, 
dated  the  12th  of  October  1857  was  given 
by  Thomas  and  Benjamin  Chaffer  to  John 
and  William  Brennand,  as  a  second  mort- 
gage on  the  Town  House  estate,  to  secure 
2,000/.  It  appeared  that  John  Brennand 
was  the  brother-law  of  Benjamin  Chaffer,  and 
that  Thomas  and  Benjamin  Chaffer  were 
indebted  to  him  and  William  Brennand,  on 
the  balance  of  account,  in  3,389/.  lis,  6d,, 
and  it  was  proposed,  by  a  mortgage  for 
2,000/.,  to  secure  part  of  this  debt,  the  deed 
being  between  Thomas  Chaffer  of  the  first 
part,  Benjamin  Chaffer  of  the  second  part, 
and  the  Messrs.  Brennand  of  the  third  part. 
This  deed  recited  the  will  and  codicil,  the 
mortgage  for  2,000/.,  the  mortgage  to 
Robinson  and  Birtwhistle,  and  the  sum 
due,  &c ;  and  it  was  witnessed,  that  the 
Messrs.  Chaffer  thereby  conveyed  to  the 
Messrs.  Brennand  the  hereditaments  com- 
prised in  the  prior  mortgage  for  2,000/., 
and  in  that  to  Robinson  and  Birtwhistle,  to 
hold  to  the  Messrs.  Brennand  freed  and 
absolutely  discharged  of  and  from  all  the 
subsisting  trusts  of  the  said  recited  will  of 
the  said  Richard  Chaffer,  and  all  charges 
thereby  created  on  the  same  hereditaments 
or  any  of  them,  subject  to  prior  mortgages, 
and  subject  to  the  proviso  for  redemption. 
With  regard  to  this  mortgage,  John  Bren- 
nand (William  Brennand  being  dead)  was 
cross-examined,  and  stated  that  he  knew 
the  legatees  were  minors  and  not  competent 
to  receive  their  legacies,  and  that  they  were 
not  paid.  It  appeared  that  Messrs.  Buck  & 
Eastwood  were  also  employed  on  behalf  of 
the  Messrs.  Brennand  in  this  transaction, 
although  Mr.  Brennand  at  first  stated  that 
he  did  not  employ  them,  but  afterwards 
admitted  it  on  cross-examination.  Under 
these  circumstances  the  present  suit  came 
to  a  hearing  on  further  consideration,  pray* 
ing  as  above,  that  the  real  estate  of  the  tes^ 
tator,  Richard  Chaffer,  might  be  charged 
with  the  two  legacies  of  1,500/.  each,  in 
priority  to  all  the  mortgages  effected  by  Tho- 
mas and  Benjamin  Chaffer. 

Mr,  Baily  and  Mr,  Kay,  for  the.  plain^ 
tiffs,  argued  that,  in  all  ^e  cases  of  the 
different  mortgagees,  it  appeared  clearly 
that  they  knew  or  were  bound  to  have 
known  tiiat  the  money  was  lent  to  the 
Messrs.  Chaffer  for  their  own  private  pur- 
poses, and  not  for  the  purpose  of  executing 


the  trust.  There  had  never  been  any  appro- 
priation of  the  legacies  and  the  estate  had 
never  borne  its  burthen — 

Humble  v.  Humble,  2  Jur.  696. 
Willmott  V.  Jenkins,  1  Beav.  401. 
Brandon  v.  Brandon,  7  De  Qex,  M.  & 
G.  365;  s.  c.  25  Law  J.  Rep.  (n.s.) 
Chanc.  896. 
Ex  parte  Chadmn,  3  Swanst  380. 
Wathina  v.  Cheek,  2  Sim.  k  S.  199. 
Morris  v.  lAvie,  1  You.  &  C.  C.C.  380; 
8.  c  1 1  Law  J.  Rep.  (N.a)  Chanc.  172. 
Mr,  Little  appeared  for  Mrs.  Temple  and 
her  children,  and  took  the  same  line  of 
argxmient. 

Mr,  Anderson  and  Mr,   Karslake  ^ 
peared  for  Messrs.  Robinson  and  Birtwhistio. 
Mr,  Pole  appeared  for  General  Sir  James 
Yorke  Scarlett,  and  cited — 

£land  v.  Eland,  4  MyL  &  Cr.  420;  8.C. 

8  Law  J.  Rep.  (n.b.)  Chanc.  289. 
Johnson  v.  KenneU,  3  Myl.  k  K.  624. 
Storry  v.  Walsh,  18  Beav.  559. 
Robinson  y,  Lounxter,  17  Ibid.  592;  fl.c. 

5  De  Gex,  M.  &  G.  272;  s.c  23  Law 
J.  Rep.  (n.s.)  Chanc.  641. 

StrouffhUl  V.  Anstey,  1  De  Gex,  M.  k 

G.  635;  s.  c  22  Law  J.  Rep.  (n.s.) 

Chanc  130. 
Forbes  v.  Peacock,  1  Ph.  717. 
Hepworth  v.  HiU,  30  Beav.  476;  8.  a 

31  Law  J.  Rep.  (n.s.)  Chanc  569. 
Sugden,  V,  <k  P,  4th  edit,  662. 
Anon,,  1  Salk.  153. 
Juxon  V.  Brian,  Free  in  Chanc  143, 

foL  edit. 
Carter  v.    Barnadiston,    1    P.   Wms. 

505-18. 
Hutchinson  v.  Lord  Massareene,  2  Ball 

6  B.  49. 

BameU  Y.  Sheffield,  lDeGex,M.AG. 
371 ;    s.  c  21  Law  J.   Rep.  (n.s.) 
Chanc  692. 
Sabin  v.  Heape,  27  Beav.  553;  s.  c  29 

Law  J.  Rep.  (n.s.)  Chanc  79. 
Espin  V.  Pemberton,  4  Drew.  333;  8.C 
3  De  Gex  A;  J.  547;  s.  c  28  Law  J. 
Rep.  (n.s.)  Chanc  308,  311. 
Perry  v.  Holt,  2  De  Gex,  F.  k  J.  38. 
Sugden,  V,  <k  P,  10th  edit,  766. 
Mr,  Osborne  and  Mr.  Benshaw,  for  Messrs. 
Worrall,  Darvell  and  Howard,  during  the 
argument,  produced  a  legacy  receipt  for  the 
two  legacies,  of  1,500/.  each,  which  they 
contended  amounted  to  an  appropriation  of 
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the  legacies.  Hie  reception  of  this  was 
objected  to,  and  his  Honour  after  some 
aigoment  thought  it  was  inadmissible ;  but 
the  admission  of  it  was  not  ultimately 
opposed  by  the  plaintiff.  On  the  general 
question  they  cited — 

Cooper  V,  Thornton,  3Bro.  C.C.96,185; 

B.C.  2  Co.  litt  297,  n,  U.  s.  4. 
Jones  V.  Smithy  1   Hare,  43;  s.c.   11 

Law  J.  Rep.  (n.s.)  Chanc.  83. 
SpaekmanY,  Timbrelly  8  Sim.  253;  ac. 

6  Law  J.  Rep.  (n.s.)  Chanc.  147. 
Poffe  V.  AdaMj  4  Beav.  269 ;  s.  c.  10 
Law  J.  Rep.  (n.s.)  Chanc.  407. 

Mr.  Gkuse  and  Mr,  Sidney  Smith  ap- 
peared for  the  Craven  Bank. 
Mr.  Bazalgette,  for  Messrs.  Brennand. 
Mr.  Eddis,  for  the  assignees  of  Messrs. 
Chaffer. 

Mr.  Sandys,  for  the  Messrs.  Chaffer, 
cited — 

Omerod  v.  Hardman,  5  Ves.  722. 
Miller  V.  Priddon,  1  De  Gex,  M  &  G. 
335 ;    s.  c.  21  Law  J.  Rep.    (n.s.) 
Chanc  421. 
Phillipo  y.  MunningSy  2  MyL  k  Cr. 

309. 
Due  V.  Burford,  19  Beav.  409. 
It  was  argued  for  all  the  defendants 
that  the  estate  had  borne  its  burthen  and 
could  not  bear  it  twice.  At  the  death  of 
the  testator  the  personal  estate  was  suffi- 
cient, and  got  into  the  hands  of  Benjamin 
Chaffer  as  trustee  of  the  800  years  term, 
and  therefore  the  estate  could  not  be  made 
liable  for  it  a  second  time.  In  each  case 
it  was  contended  that  the  mortgagees  had 
no  notice  of  the  intention  of  the  Messrs. 
Chaffer  to  use  the  money  for  their  own 
private  purposes,  and  therefore  they  were 
exonerated  and  took  in  priority  to  the 
plaintiff. 
Mr.  BaUy  was  heard  in  reply. 

KiNDBRSLEY,  V.C.  (Juuo  22.)  —  This 
cause  comes  on  on  further  consideration. 
The  biU  is  filed  by  John  Howard,  an 
infant,  by  his  next  friend,  to  establish  a 
charge  to  the  amount  of  1,500/.  against 
certain  real  estate  under  the  will  and 
codicil  of  his  maternal  grandfather,  Richard 
Ch^er.  The  testator,  Richard  Chaffer,  had 
three  sons  and  two  daughters,  two  of  the 
sons  were  Thomas  and  Benjamin,  the  third 


(William)  hardly  appears  in  the  course  of 
these  proceedings.  (His  Honour  stated  the 
facts.)  Now,  in  considering  the  case,  the 
first  question  that  necessarily  arises  is  this, 
whether,  as  between  the  plaintiff  and  all 
the  mortgagees  generally,  the  plaintiff  has 
any  charge  at  all  on  the  testator's  real 
estates;  and  the  question  which  presents 
itself  on  the  next  division  of  the  sub- 
ject is  this :  if  he  has  a  charge,  then  as 
between  the  plaintiff  and  each  mortgagee 
separately,  who  may  have  a  different  case 
from  the  other  mortgagees,  whether  the 
plaintiff's  charge  is  prior  to  the  mortgages? 
Now,  with  respect  to  the  first  question, 
namely,  whether  the  plaintiff  is  entitled  to 
any  charge  at  all  on  the  real  estate,  it  is 
contended  that  even  as  against  the  two 
Chaffers,  supposing  they  had  never  mort- 
gaged the  estate,  and  had  never  become 
bimkrupt  and  were  still  in  possession 
of  the  real  estate,  the  plaintiff  has  no 
charge  even  as  against  them;  and  on  this 
ground,  that  under  the  will,  the  trustees 
of  the  term  are  to  raise  only  so  much  of  the 
debts  and  legacies  as  the  testator's  personal 
estate  should  be  insufficient  to  pay  and 
satisfy,  and  inasmuch  as  the  personal  estate 
at  the  testator's  death  was  amply  sufficient 
to  pay  the  whole  and  leave  a  large  surplus, 
therefore,  even  as  against  the  Chaffers,  there 
can  be  no  decree  making  the  real  estate 
liable;  in  fact,  that  there  was  no  trust  to 
be  satisfied;  in  other  words,  that  a  term 
never  arose,  or  there  never  was  a  term  upon 
which  any  trust  was  fastened,  and  that  the 
only  decree  which  could  have  been  had 
against  the  Chaffers  would  have  been  a 
personal  decree  against  them,  making  them 
personally  liable,  and  leaving  the  plaintiff 
to  pursue  his  remedy  by  execution  of  that 
decree  against  any  real  or  personal  estate 
that  they  might  happen  to  be  possessed  of. 
If  there  were  no  authority  on  this  ques- 
tion, I  should  be  of  opinion  that  this  con- 
tention cannot  possibly  be  maintained 
Thomas  and  Benjamin  Chaffer  are  the 
executors  and  the  residuary  legatees,  and 
the  devisees  of  the  real  estate,  subject  to 
the  term;  and  it  would  be  contrary  to 
every  notion  of  true  construction  and  jus- 
tice to  allow  them  to  say  to  the  legatee, 
'*  True  it  is  that  the  personal  estate  is  now 
insufficient  to  pay  your  legacy,  true  it  is 
that  this  insufficiency  has  arisen  by  our 
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haying  wasted  and  spent  and  dissipated 
the  personal  estate,  and  there  is  not  a  shil- 
ling of  it  left;  but  still,  notwithstanding 
that,  it  was  originally  sufficient  at  the  day 
of  the  death  of  the  testator,  and  therefore 
you  have  no  charge  at  all  on  the  real  estate 
of  which  we  are  the  devisees;  we  hold  the 
real  estate  free  from  all  claim  of  the  lega- 
tees.'' It  appears  to  me  that  this  is  a  con- 
tention whidi  it  is  impossible  to  sustain, 
and  it  is  not  the  true  construction  of  the 
will  in  any  Court,  still  less  is  it  the  view 
which  a  Court  of  equity  would  take  of  such  a 
question.  The  question  is,  what  was  the 
testator's  intention?  Did  he  intend  that  if 
the  personal  estate  was  sufficient  at  the 
moment  of  his  death,  and  was  afterwards 
dissipated  by  his  two  sons  and  so  became 
insufficient,  his  daughter  Mrs.  Temple  and 
his  grandson  the  child  of  his  deceased 
daughter,  should  not  be  entitled  to  have 
their  legacies  raised  imder  the  trusts  of  the 
term  which  he  created  for  the  purpose  of 
supplying  the  deficiency  of  the  personal 
estate.  He  has  nowhere  said  so.  He  does 
not  say  that  the  trustees  of  the  term  shall 
raise  sufficient  to  pay  so  much  of  the  debts 
and  legacies  as  his  personal  estate  shall  at 
the  time  of  his  deatii  be  insufficient  to  pay 
and  satisfy.  He  only  says  that  they  shall 
raise  sufficient  to  pay  so  much  of  the  debts 
and  legacies  as  his  personal  estate  shall  be 
(not  specifying  any  particular  time)  insuffi- 
cient to  pay  and  satisfy.  There  seems  to 
me  to  be  nothing  either  in  the  clause  itself 
declaring  the  trusts  of  the  term  or  in  the 
context  of  the  will  to  justify  the  narrow 
construction  which  is  contended  for  by  the 
defendants.  It  was  just  as  much  the  inten- 
tion of  the  testator  that  the  legacies  should 
be  paid,  as  that  the  two  sons  should  have 
the  real  and  personal  estate,  subject  to  the 
payment  of  them,  and  with  that  intention 
he  created  the  term  as  a  supplement  to  the 
personal  estate.  I  say  that  would  be  the 
view  which  I  should  take  if  there  were  no 
authority  upon  the  subject  But  what 
authority  do  we  find  on  the  subject)  In 
the  first  place,  no  case  whatever  has  been 
cited,  or  indeed  can  be  cited,  in  support  of 
the  contention  of  the  defendants.  But,  on 
the  other  hand,  there  is  a  case  which  appears 
to  me  directly  in  point,  which  was  died  by 
the  counsel  for  the  plaintiff,  of  Hwnble  v. 
Humble.   In  that  case  the  testator  devised 


his  real  estate  to  trustees  for  a  tenn,  in 
trust  to  pay  debts  and  legacies,  if  his 
personal  estate  should  be  deficient,  and 
subject  to  the  term  he  gave  his  real  estate 
and  the  residue  of  his  personalty  to  A.  B. 
and  C.  absolutely,  and  named  them  his 
executors.  The  personalty  which  came  to 
the  hands  of  the  executors  was  more  than 
sufficient  to  pay  all  the  debts  and  legacies, 
but  was  misappropriated  by  them.  Held, 
that  the  legatees  were  entitled  to  the  braefit 
of  the  term  in  priority  to  the  claims  of 
the  creditors  of  the  executor  who  was  dead. 
In  other  words,  of  course,  in  priority  to 
the  executors  themselves;  that  is,  as  against 
the  devisees  themselves  and  even  as  against 
their  creditors.  The  exact  language  of 
the  trust  of  the  term  in  that  case  was, 
"  To  levy  and  raise  a  sum  or  sums  soffi- 
dent  to  pay  such  of  the  testator^s  just 
debts,  annuities,  legacies  and  portions  given 
by  his  will  as  his  personal  estate  should 
fall  shorty  or  be  insufficient  to  pay."  The 
language  of  this  wiU  is,  '*  should  be  insuffi- 
cient to  pay."  I  apprehend  it  would  be 
impossible  by  any  ingenuity  of  argument 
to  maintain  that  there  is  any  distinction 
between  that  case  and  the  present  The 
language  of  the  trust  is  exactly  the  same  in 
substance  and  in  meaning ;  in  fact  precisely 
the  same,  and  all  the  circumstances  are  most 
curiously  and  remarkably  the  same  as  they 
are  in  this  case.  The  trust  was  created  to 
raise  so  much  as  the  personal  estate  should 
fall  short  or  be  insufficient  to  pay  the  debts 
and  legacies,  and  subject  to  the  term  the 
estate  was  devised  to  three  persons  who 
were  also  general  residuary  legatees  and  in 
precisely  the  same  circumstances  as  we 
have  here,  except  that  instead  of  three  per- 
sons as  in  that  case,  there  are  two  in  this, 
which  of  course  will  make  no  difference. 
Lord  Langdale  in  that  case  decided  that 
as  against  the  real  estate  the  legatees  had 
a  right  (the  personal  estate  although  suffi- 
cient in  the  outset  having  been  wasted  by 
those  devisees  who  were  tdso  executors  and 
legatees)  to  come  upon  the  real  estate  to 
have  their  charge  raised.  Now,  it  was  sug- 
gested that  that  case  of  Hwnble  v.  HumbU 
cannot  be  considered  an  authority,  because 
it  was  said  that  it  is  not  cited  in  any  other 
case  or  in  any  text-book,  and  it  is  not  in 
the  registrar's  book  as  is  stated  at  the  date 
which  is  assigned  to  it  by  the  report  in  the 
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Jnftii.  But  I  liave  been  fomished  with  an 
office  copy  of  the  decree  in  that  case,  shew- 
ing  that  th^r^  clearlj  was  that  decree,  and 
the  decree  exactly  agrees  with  the  report; 
and  it  appears  to  me  that  I  can  no  more 
reject  the  authority  of  that  case  than  I  can 
reject  ihe  authority  oi  any  other  case  in  the 
books.  It  is  a  case  which  was  deliberately 
ai^ed,  and  ai^ed  on  the  very  mune  ground 
(I  mean  on  this  point)  on  which  the  case 
has  been  argued  on  the  present  occasion; 
and  after  hearing  the  argument,  Lord  Lang- 
dale  deliberately  came  to  the  conclusion 
which  I  have  mentioned,  that  is  to  say,  that 
at  which  I  should  have  arrived,  if  I  had  not 
had  that  authority  in  support  of  my  opinion. 
Therefore  I  have  no  hesitation  in  coming  to 
the  conclusion  upon  this  first  question  which 
arises,  that  as  against  the  Chaffnis  the  plain- 
tiff had  clearly  an  equity  to  resort  to  the 
tmsts  of  the  term,  the  personal  assets 
although  sufficient  in  the  outset  having 
been  wasted,  that  is,  that  the  real  estate  in 
the  hands  of  the  Chaffers  was  liable  to  the 
charge  of  the  plaintiff; 

Now  I  come  to  the  second  question, 
whidi  is  in  effect  a  separate  question, 
as  between  the  plaintiff  and  each  mort- 
gagee of  the  different  portions  of  the  estate. 
In  &ct,  this  cause  may  be  said  to  be 
five  causes  united  in  one,-  and  it  may 
be  that  the  plaintiff  may  have  a  right  of 
priority  over  one  of  the  mortgagees,  and 
he  may  have  no  right  of  priority  over  others 
of  the  mortgagees  of  anoth^  portion  of  the 
estate.  Now,  before  entering  into  the  sepa- 
rate case  of  each  of  the  mortgagees,  it  may  be 
well  to  mention,  not  by  way  of  la3ring  down 
anything,  but  merely  as  an  illustration, 
some  of  the  principles  on  which  this  Court 
must  act,  or  certain  general  rules  about 
which  tiiere  can  be  no  controversy.  If  a 
parson  takes  a  conveyance  eith^  by  way  of 
absolute  sale  or  by  way  of  mortgage  of  real 
estate  chavged  widi  the  payment  c^  legacies 
or  of  scheduled  debts,  he  is  bound  to  see 
that  the  money  he  ^jb  is  duly  applied.  It 
is  not  sufiScient  for  him  merely  to  pay  it  to 
the  person  who  is  charged  with  the  duty  of 
raising  it  and  appropriating  it ;  but  even 
although  he  pays  it  to  him,  he  must  see  it 
duly  Implied.  Kthechaige  is  not  of  legacies 
only  or  of  scheduled  debts,  but  a  charge  of 
gen^id  debts,  or  of  general  debts  and  lega- 
cies, th^  if  he  pays  his  money  to  the  right 


person,  he  is  not  bound  to  see  to  the  appli- 
cation of  the  money ;  for  the  plain  reason 
that  it  is  impossible  for  him  to  know  whe- 
ther the  debts  are  paid  or  not.  No  inquiry 
as  to  payment  of  the  debts  can  enable  him 
to  ascertain  with  certainty  whether  the  debts 
have  all  been  paid.  He  has  not  the  means 
of  ascertaining  what  the  debts  are,  and  he 
may  safely  pay  his  money  to  the  person 
who  is  charged  with  the  duty  of  raising  the 
money  and  paying  the  debts  and  legacies. 
But,  although  in  that  case,  that  is,  where 
the  charge  is  of  the  debts  and  legacies,  the 
party  may  safely  pay  his  money  to  the  per- 
son who  is  charged  with  the  duty  of  raising 
it  and  appl3^ng  it,  even  in  that  case,  if  the 
money  is,  to  die  knowledge  of  the  party 
lending,  or  under  circumstances  which  give 
him  good  reason  to  suppose  that  the  fact  is 
that  the  money  is  borrowed  or  raised,  not 
for  the  purpose  of  paying  debts  and  lega- 
cies, but  for  the  private  purposes  of  die 
person  borrowing  or  raising  the  money,  and 
is  intended  to  be  so  applied ;  then  he  makes 
himself  a  party  to  the  devastavit  or  breach 
of  trust,  and  the  estate  in  his  hands  which 
he  takes  by  sale  or  mortgage  remains  liable 
to  the  debts  and  legacies.  Now  I  may  ob- 
serve that,  in  the  present  case,  the  debts 
and  legacies  are  charged  entirely  on  the 
term  which  was  vested  in  Benjamin  Chaffer, 
who  had  survived  his  co-trustee,  Vevers; 
they  were  not  charged  on  the  reversion  in 
fee  which  was  devised  to  Thomas  and  Ben- 
jamin Chaffer.  The  duty  of  raising  the 
money  necessary  for  the  payment  of  the 
debts  and  l^ades,  and  of  applying  the 
money  in  payment  of  them,  was  vested  in 
Benjamin  Chaffer  only,  and  not  in  Thomas 
and  Benjamin  Chaffer;  and  if  Benjamin 
Chaffer,  trustee  of  the  term,  applied  to  any 
person  to  lend  him  money  on  mortgage  of 
the  term,  that  person  might  safely  lend 
him  the  money  on  such  mortgage,  pro- 
vided he  had  no  reason  to  suppose  that 
Benjamin  Chaffer  was  intending  to  apply 
it  to  other  purposes  than  the  payment  of 
the  debts  and  legacies.  But  if  he  had  reason 
to  know  that  the  money  was  intended  to  be 
applied  to  other  purposes,  the  term  in  his 
hands  would  sdll  remain  liable  to  the  pay- 
ment of  the  debts  and  legacies.  On  the  other 
hand,  if  he  lent  his  money  to  Thomas  and 
Benjamin  Chaffer,  who  were  the  devisees  of 
the  fee,  for  their  own  purposes  on  a  mort- 
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gage  of  their  interest,  then,  of  course,  he 
would  have  a  good  mortgage  of  that  interest, 
that  is,  of  the  fee  in  reversion ;  but  it  would 
only  be  a  mortgage  of  the  reversion,  subject 
to  the  term  and  the  trusts  of  the  term  for 
payment  of  the  debts  and  legacies.  And 
if,  as  I  have  supposed,  the  money  was 
lent  by  him  to  Thomas  and  Benjamin 
Chaffers  for  their  own  purposes,  the  lender 
(the  mortgagee)  would  not  escape  his 
liability  to  the  claims  of  the  creditors 
and  legatees  by  going  through  the  form  of 
paying  the  money  into  the  hands  of  Ben- 
jamin Chaffer  alone,  and  taking  a  convey- 
ance of  the  fee  from  Thomas  and  Benjamin 
Chaffer,  and  an  assignment  of  the  term  from 
Benjamin  Chaffer;  because  he  knew  that 
the  money  was  intended  to  be  applied,  not 
in  payment  of  the  debts  and  legacies,  ac- 
cording to  the  trusts  of  the  term,  but  for 
the  private  purposes  of  Thomas  and  Ben- 
jamin Chaffer.  I  have  thought  it  convenient 
to  make  these  general  observations  applying 
more  or  less  to  all  mortgagees,  not  neces- 
sarily deciding  the  case  as  against  them, 
but  applying  to  all  cases.  I  will  now  pro- 
ceed to  consider  the  case  of  each  of  the 
mortgagees  separately,  and  I  will  take  them 
in  the  order  of  date  of  their  several  mort- 
gages, which  is  in  fact  the  order  in  which 
fiiey  were  argued  before  me. 

The  first  is  the  case  of  Robinson  and 
Birtwhistle,  two  gentlemen  who  lent  1,000/. 
on  mortgage  of  a  particular  estate. — (His 
Honour  stated  the  facts.) — Nothing  could 
be  more  explicit  than  the  letter  of  the  2nd 
of  May  1853 ;  it  is  impossible  to  escape 
from  that ;  there  is  no  second  construction 
of  this  letter  which  can  be  suggested ;  so 
that  it  was  conveyed  to  Robinson  distinctly 
on  the  outset  of  the  transaction  (for  this  was 
the  first  step),  that  what  he  was  asked  to  lend 
was  money,  which  was  to  be  applied  by  the 
firm  in  paying  a  debt  of  the  firm.  Robinson, 
in  answer  to  that  letter,  wrote  to  Messrs. 
Chaffer  inquiring  about  the  estate  which 
was  proposed  to  he  given  in  mortgage.  That 
letter  b  not  forthcoming,  but  the  effect  of  it 
is  admitted,  and  it  is  clearly  apparent  from 
what  follows.  It  was,  in  fact,  an  inquiry, 
"  What  is  this  Town  House  estate  which  you 
propose  to  give  us  on  mortgage  to  secure 
IfiOOLV  and  then  came  the  answer. — (His 
Honour  read  the  letters.) — The  expression 
''the  previous  deed,"    clearly  meant  the 


prior  deed  of  mortgage.  The  estate  was 
mentioned  in  the  letter  as  \25L  a  year; 
there  was  2,000/.  already  changed  upon  it, 
and  with  the  additional  1,000/.  it  would  be 
3,000/.,  which,  even  at  4/.  per  cent  interest, 
would  amount  to  1 20/.  a  year,  and,  of  coarse, 
there  was  hardly  a  margin  with  regard  to 
the  rent,  and  therefore  he  says, ''  You  must 
give  us  your  bond  in  addition."  On  that 
same  day  on  which  Mr.  Robinson  wrote 
that  letter  to  Messrs.  Chaffer,  he  addressed 
a  letter  to  Mr.  Holmes. — (EQs  Honour  read 
the  correspondence  and  the  mortgage-deed.) 
— The  receipt  for  the  consideration-money 
indorsed  on  the  deed  purports  to  be  a 
receipt  by  Benjamin  only ;  it  is  signed  by 
Benjamin  only,  and  it  appears  by  the  e?i- 
dence  that  the  money  was  actually  paid 
into  the  hands  of  Beigamin  only.  In  fact, 
Thomas  was  not  present,  and  having  paid 
the  costs  to  Mr.  Holmes  (that  is,  for  the 
benefit  of  the  firm),  he  carried  the  rest  to 
the  Craven  Bank,  and  paid  it  in  there 
according  to  the  original  intention ;  it  was 
borrowed  and  applied  for  that  purpose. 

Now,  these  &cts,  so  far  as  I  have  stated 
them,  are  entirely  undisputed,  and  there  is 
no  question  about  any  of  them,  and  upon 
these  facts  alone  it  appears  to  me  quite 
dear  that  Messrs.  Robinson  and  Birtwhistle 
took  the  Town  House  estate,  subject  to  that 
equity  in  favour  of  the  plaintiff  and  the 
odier  unpaid  l^atees,  to  which  that  estate 
was  liable  in  the  hands  of  Thomas  and 
Benjamin  Chaffer.  The  mortgage  of  the 
1st  of  July  1853  was  clearly  the  conse- 
quence and  the  direct  result  of  the  applica- 
tion for  the  loan  which  was  made  by  the 
letter  of  the  2nd  of  May.  By  that  letter 
Robinson  was  asked  by  the  firm  of  Thomas 
&  Benjamin  Chaffer  to  lend  that  firm  l,000iL, 
expressly  to  enable  them  to  discharge  the 
debt  or  part  of  the  debt  due  from  that  firm 
to  their  bankers  on  the  banking  account  of 
the  firm,  that  is,  for  the  private  purposes 
of  Thomas  and  Benjamin  Chaffer,  and  not 
for  the  purpose  of  executing  any  tnist  under 
the  testator*s  will  The  application  so  made 
was  entertained  by  Robinson,  and  he  ac- 
cordingly wrote,  as  we  have  seen,  to  Messrs. 
Chaffer  to  inquire  as  to  the  property  pro- 
posed to  be  given  as  a  security.  Having 
received  their  answer,  and  having  asce^ 
tained  that  he  (Robinson)  Bad  his  co- 
trustee, under  the  settlement  of  Mr.  and 
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Mrs.  Birtwhistle,  would  have  1,000^.  on 
the  30th  of  June,  which  they  would  be 
able  to  lend,  he,  on  the  16th  of  May,  wrote 
to  Messrs.  Chaffer  so  to  inform  them,  and 
then  made  an  appointment  for  Robert  Birt- 
whistle  (who  was,  I  suppose  a  surveyor  or 
a  person  competent  to  judge  of  the  value 
of  property)  to  call  upon  Benjamin  Chaffer 
to  talk  over  the  matter,  and  saying  that  he 
(Robert  Birtwhistle)  should  bring  the  prior 
mortgage,  and  if  he  was  satisfied  wiUi  its 
security,  should  leave  it  with  Holmes  to  pre- 
pare the  proposed  mortgage;  and  at  the  same 
time  he  wrote  to  Holmes,  as  we  have  seen, 
to  apprise  him  to  the  same  effect  He  did 
not  send  to  Holmes  the  first  letter  of  appli- 
cation that  was  made,  that  is,  the  letter  of 
the  2nd  of  May,  but  he  sent  him  a  copy 
of  the  letter  which  he,  on  the  16th  of  May, 
had  addressed  to  Messrs.  Chaffer.  In  the 
letter,  as  we  have  seen,  to  Holmes,  a  doubt  is 
expressed  as  to  the  propriety  of  Uie  trustees 
lending  on  a  property  which  only  yielded 
125L  a  year  rent,  and  he  requests  the  opin- 
ion of  Holmes  as  to  the  respectability  and 
responsibility  of  Messrs.  Chaffer.  He  re- 
ceives an  answer  from  Holmes,  satisfying 
him  in  that  respect.  Accordingly  the  matter 
goes  on,  and  the  meeting  is  held  on  the 
19th  of  June,  which  I  have  mentioned,  at 
which  Robert  Birtwhistle  satisfied  himself 
of  the  sufildency  of  the  security,  and  then 
the  money  was  paid  in  the  manner  I  have 
mentioned.  It  is  clear  that  all  the  res  gestm 
are  parts  of  one  continuous  transaction, 
commencing  with  the  application  of  the  2nd 
of  May  for  the  loan,  and  terminating  in  the 
mortgage  of  the  1st  of  July.  During  that 
period,  the  treaty  for  the  loan  and  mortgage 
was  never  interrupted  for  a  single  day. 
There  was  no  breaking  off  of  the  negotiation, 
and  then  the  commencement  of  a  new 
negotiation;  nay,  there  was  not  even  a  tem- 
porary suspension  of  the  negotiation,  and 
then  a  renewal  of  it.  The  whole  transaction 
went  on  uninterruptedly  and  continuously 
upon  the  basis  of  the  application  of  the  2nd 
of  May  down  to  the  execution  of  the  mort- 
gage-deed and  the  payment  of  the  money. 
The  letter  of  application  was  as  much  a 
part  of  the  transaction  of  the  mortgage  as 
if  the  mor%age-deed  had  been  dated  and 
executed  within  two  or  three  days  after  the 
letter  was  written.  I  should  say,  therefore, 
that  it  is  impossible  to  entertidn  a  doubt 
Kxw  Se£ie8,  32.— Cbano. 


but  that  at  the  time  when  Robinson  and  Birt- 
whistle advanced  that  money  upon  the  mort- 
gage they  believed,  or,  at  least,  they  had 
the  best  possible  reason  for  believing,  that 
the  money  was  borrowed  by  Messrs.  Chaffer 
for  the  purpose  and  was  intended  to  be 
applied  to  the  purpose  of  discharging  a   - 
private  debt,  that  is,  a  debt  due  from  their 
firm  to  their  bankers.    But  I  must  advert 
to  a  passage  in  the  answer  of  Messrs.  Robin- 
son and  Birtwhistle ;  they  say,  "We  lent  the 
said  sum  of  1,000/.  to  the  said  Thomas  and 
Benjamin  Chaffer  for  the  purpose  of  pro- 
curing an  eligible  investment  of  a  sum  of 
1,000/.  which  we  had  in  our  hands  as  trus- 
tees," (that  is  true  enough).  "  The  aforesaid 
letter  of  the  2nd  of  May  1853  was  the  first 
step  in  the  negotiation  for  the  said  loan, 
and  we  made  the  said  advance  not  for  the 
purpose  of  reducing  the  balance  alleged  to 
be  owing  from  the  said  Thomas  and  Benja- 
min Chaffer,  as  such  partners  as  aforesaid, 
to  the  said  Craven  Banking  Company,  or 
in  compliance  with  the  request  contained 
in  the  said  letter  of  the  2nd  of  May  1853, 
but  because  we  were  advised  and  considered 
that  the  security  offered  was  satisfactory, 
we  advanced  the  sum  of  1,000/.  to  the  said 
Thomas  and  Benjamin  Chaffer  upon  the 
security  of  the  mortgage  proposed  to  be 
given  by  them  as  aforesaid.    We  deny  that 
we,  or  either  of  us,  or  to  the  best  of  our 
belief  that.  Messrs.  Alcock  k  Holmes,  or 
either  of  them,  well  or  in  iaxX  knew  at  the 
time  of  making  such  advance  (that  is,  the 
advance  of  1,000/.)   that  the  same  was 
required  or  would  be  used  for  the  purpose. 
We  admit  that  Messrs.  Alcock  k  Holmes 
acted  as  our  solicitors  in  the  matter."   I 
confess  that  I  was  a  little  surprised  when 
I  came  to  that  passage.    It  is  true  in  one 
sense  of  the  verb  "  to  know,"  that  is  to  say, 
inasmuch  as  the  communication    of  the 
purpose  for  which  the  money  was  wanted, 
namely,  to  pay  the  debt  to  the  Bank,  was 
made  by  the  letter  of  the  2nd  of  May,  and 
the  mortgage  was  not  executed  and  the 
money  paid  until  the  1st  of  July,  of  course 
there  was  a  physical  possibility  that  the 
intention  of  the  parties  had  undergone  a 
change,  and  in  that  sense,  no  doubt,  of  the 
verb  "  to  know,"  the  parties  have  not  un- 
truly sworn  that  when  they  advanced  their 
money  neither  they  nor  either  of  them,  nor 
Alcock  k  Holmes,  nor  either  of  them,  knew 
4U 
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that  the  money  was  to  be  so  applied.  They 
did  not  know  it,  it  was  not  a  mathematical 
demonstration ;  but  in  no  other  sense  can 
that  be  true;  I  must  assume  it  in  that 
sense  in  which  it  is  true.  But  what  does 
that  amount  to  ?  "  We  did  not,  at  the  mo- 
ment we  advanced  our  money,  know  with 
mathematical  certainty  that  the  money  was 
to  be  so  applied.''  But  there  is  a  total  silence 
upon  this — Did  you  not,  when  you  received 
that  letter  of  the  2nd  of  May,  know  that 
then  it  was  the  intention  to  apply  the  money 
sol  Of  course  you  did ;  you  were  told  so 
by  the  parties  asking  you  to  lend  to  them; 
they  told  you  that  was  the  purpose  with 
which  it  was  borrowed.  Was  there  ever  any 
change  in  the  negotiation,  any  communica- 
tion to  you,  any  hint  to  you  to  lead  you  to 
suppose  that  Messrs.  Chaffer  had  changed 
their  intention  ?  Not  the  slightest  There- 
fore, assuming  it  to  be  true  in  that  critical 
sense  of  the  verb  "  to  know,"  that  they  did 
not  know  it  at  the  moment  they  advanced 
the  money,  it  remains  clear  beyond  all 
doubt  that  they  had  the  best  possible  rea- 
son for  knowing  it,  or,  at  least,  for  firmly 
and  unhesitatingly  believing  it.  They  had 
the  best  reason  to  suppose  that  the  money 
was  intended  to  be  applied  in  payment  of 
the  debt  of  the  bank,  and  that  is  sufficient 
Then,  of  course,  considerable  stress  is  laid 
by  the  counsel  for  Robinson  and  Birtwhistle 
upon  the  fact  that  the  deed  provides  that  the 
money  should  be  paid  to  Benjamin  Chaffer 
as  the  surviving  trustee  of  the  term,  to  be  by 
him  applied  and  held  upon  the  trusts  thereof, 
and  it  was  accordingly  paid  into  his  hands 
alone,  and  he  alone  signed  the  receipt  for 
the  money;  and  therefore  they  contend  that 
they  were  absolved  from  all  obligation  to 
see  to  the  application  of  it,  and  were  not 
answerable  for  its  misapplication.  Now,  it 
is  quite  obvious  why  that  passage  was 
introduced  into  the  deed  by  Mr.  Holmes, 
and  why  he  took  care  that  the  receipt  for 
the  consideration  money  should  be  signed 
by  Benjamin  only,  and  that  the  money 
should  be  paid  into  the  hands  of  Benjamin 
alone.  He  did  not  introduce  that  passage 
in  consequence  of  any  instructions  which 
were  given  to  him  either  by  Robinson  or 
Birtwhistle,  or  by  Messrs.  Chaffer,  or  by  any 
one.  In  fact,  he  never  received  any  instruc- 
tions or  information  to  that  effect  from  any 
person  whatever.  He  tells  us  hiTnaftlf^  in  one 


of  his  affidavits,  made  in  snpp<»t  of  the 
defendant's  case,  that  the  only  instmctions 
he  received  on  the  subject  of  the  mortgage 
were  those  contained  in  Robinson's  letter  to 
him  of  the  16th  of  May.  That  letter,  so  far 
from  intimating  that  the  1,000/.  was  to  be 
advanced  to  Benjamin  Chaffer  as  trustee  of 
the  term,  conveys  a  totally  different  impres- 
sion. I  do  not  mean  to  say  that  it  shews  in 
express  terms,  like  the  letter  of  the  2nd  of 
May,  what  the  particular  purpose  was,  but 
there  is  not  even  a  hint  of  any  intention  of 
applying  it  in  satisfaction  of  any  trust,  nor 
any  allusion  to  any  trust  And  in  the  same 
affidavit  he  says  that  he  never  had  ray  com- 
munication with  Benjamin  Chaffer  on  the 
subject  of  the  mortgage  until  the  meeting 
of  the  19th,  and  at  tiiat  meeting  nothing 
whatever  was  said  shewing  for  what  purpose 
that  1,000/.  was  to  be  advanced.  As  to 
Thomas  Chaffer,  he  lived  at  Liverpool,  and 
there  was  no  personal  communication  or 
written  communication  between  Mr.  Holmes 
and  Thomas  Chaffer  at  alL  Why  then  did 
Mr.  Holmes  introduce  this  of  his  own  autho- 
rity into  the  deed,  and  why  did  he  take  care 
to  have  it  done  in  this  way?  It  was  entirely 
Ids  own  spontaneous  act;  when  he  came  to 
prepare  the  mortgage  he  had  before  him  of 
course  the  testator's  will  and  codicil,  and  he 
saw  there  the  term  created  and  the  trusts  of 
the  term.  As  a  lawyer,  he  knew  that  unless 
the  legacies  as  well  as  debts  had  been  all 
paid  and  satisfied,  the  security  of  the  mort- 
gagees would  be  subject  to  a  claim  of  the 
legatees  if  the  money  was  paid  to  Thomas 
and  Benjamin  Chaffer,  for  Thomas  was  not 
a  trustee  of  the  term.  He  knew  also  the 
general  rule,  that  as  the  trusts  of  the  term 
were  to  pay  debts  as  well  as  legacies,  the 
person  advancing  money  tP  the  tinstee  of 
the  term  was  not  answerable  for  the  appli- 
cation of  it  And  besides  that,  he  saw  that 
the  testator's  will  contained  an  express 
clause  to  the  same  effect,  and  therefore  he 
considered  that  if  he  only  took  care  to  make 
it  appear  on  the  face  of  the  deed  that  the 
money  was  paid  to  Benjamin  Chaffer,  the 
trustee  of  the  term,  and  took  care  to  pay  it 
to  him  accordingly,  the  mortgagees  would 
be  safe,  forgetting  that,  notwithstanding 
the  general  rule,  and  notwithstanding  the 
special  clause  in  the  will,  the  mortgagees 
would  not  be  safe  if  they  had  reason  to 
believe  when  they  advanced  the  money  that 
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the  intentioii  of  the  borrower  was  to  apply 
it  to  a  different  purposa  The  passage  in- 
serted in  the  deed  by  Mr.  Hohnes  expressed 
no  real  intention  either  of  the  lender  or  the 
borrower.  It  was  only  a  suggestion  of  Mr. 
Holmes's  own  mind  as  an  experienced  law- 
yer, not  even  communicated  to  any  one  of 
the  parties.  Both  the  Chaffers  swear  they 
were  not  aware  there  was  any  such  passage 
in  the  deed.  Mr^  Holmes  says  that  he  does 
not  recollect  that  he  ever  mentioned  it  to 
tiiem,  and  he  does  not  say  a  word  as  to  his 
having  ever  mentioned  it  to  Robinson  and 
Birtwhistle  or  either  of  them.  It  was  in 
truth  merely  a  conveyancing  device  (not 
using  the  word  in  a  bad  sense)  to  give  to 
the  transaction  an  appearance  of  propriety 
in  case  any  claim  should  be  raised  by  a 
legatee^  by  making  it  appear  that  the  money 
was  not  borrowed  by  or  lent  to  Thomas 
and  Benjamin  Chaffer,  but   to   Benjamin 
alone  as  the  trustee  of  the  term  and  expressly 
on  the  trusts  of  the  term.  In  feet,  if  we  look 
at  the  deed  itself,  it  shews,  notwithstanding 
the  careful  machineiy  of  that  passage,  that 
the  money  was  lent  to  Thomas  and  Benjamin 
Chaffer  and  not  to  Benjamin  Chaffer  as  the 
trustee  of  the  term,  and  that  it  was  lent  on 
tiie  security  not  of  the  term  but  of  the  fee. 
Besides  the  usual  agreement  to  lend  and 
borrow  the  money,  instead  of  the  term* 
being  made  the  security  it    is    the    fee 
that  is  made   the   security,   and   nothing 
but  the  fee,  with  the  term  merged  in  it  It 
is  the  fee  of  the  devisee  and  not  the  trusts  of 
the  term  that  is  made  the  subject  of  the 
security.    If  indeed  Robinson  and   Birt- 
whistle had  been  applied  to  to  lend  1,000/L 
to  enable  Benjamin  Chaffer  as  trustee  of  the 
term  to  execute  the  trusts  of  the  term,  and 
they  had  agreed  to  do  so  provided  Thomas 
and  Benjamin  would  convey  to  them  their 
reversionary  fee  by  way  of  additional  secu- 
rity and  give  their  bond  as  still  further 
security,  the  transaction  would  have  been 
unobjectionable,  assuming  always  that  Ro- 
binson and  Birtwhistle  had  no  reason  to 
suppose  that  it  was  intended  to  apply  the 
money  to  other  purposes.  But  so  fer  from 
this  being  the  nature  of  the  transaction,  the 
deed  on  the  face  of  it  shews  not  only  that 
tiie  money  was  lent  to  Thomas  and  Benjamin 
Chaffer,  but  that  there  was  no  intention  that 
Robinson  and  Birtwhistle  should  have  the 
security  of  the  term  at  all,  for  the  term  is 


expressly  merged,  it  is  put  out  of  existence, 
and  the  only  security  taken  is  the  security 
of  the  fee  simple  in  possession,  with  the 
addition  of  the  bond  of  Thomas  and  Benja- 
min Chaffer. 

But  here  the  question  arises,  how  came 
Mr.  Holmes  to  recite  in  the  mortgage  deed 
that  the  trusts  of  the  term  had  not  been 
fully  performed?    That  recital  is  unques- 
tionably in  accordance  with  the  fects,  for 
the  two  legacies  of  1,500Z.  each,  now  in 
question,  still  remained  unpaid  at  that  time. 
But  how  did  Mr.  Holmes  know  it?    Did 
he,  when  he  was  preparing  the  mortgage 
deed,  make  inquiry  of  the  Chaffers  or  any 
other  person  and  so  acquire  the  informa- 
tion?  If  he  did  make  the  inquiry  at  that 
time,  what  was  the  information  given  to 
himi   Did  he  learn,  in  answer  to  such  in- 
quiries, that  the  two  legacies  of  1,500/.  or 
either  of  them  remained  unpaid  ?  or  what 
were  the  trusts  of  the  term  which  he  ascer- 
tained to  be  still  unperformed?  One  may 
ask  those  questions.  But  there  was  no  such 
thing ;  he  made  no  inquiry.  I  am  not  saying 
now  that  it  was  his  duty  to  make  inquiry, 
but  all  I  say  is  that  he  made  no  inquiiy : 
how  then  did  he  know  the  feet  that  the 
trusts  of  the  term  had  not  been  satisfied, 
which  fact  he  recites  and  truly  recites  in 
the  deed?  Why,  he  knew  it  thus :  It  appears 
in  evidence  that  about  two  years  before,  in 
1851,  he  and  his  partner  Mr.  Alcock  (as 
the  firm)  were  employed  as  solicitors  in  a 
transaction  respecting  another  portion  of 
the  testator's  property,  not  now  in  question, 
which  was  mortgaged  to  the  Craven  bank- 
ers, who  were  the   clients  of  Alcock  <k 
Holmes;  and  Alcock  &  Holmes,   in  the 
course  of  that  transaction,  found  it  expe- 
dient to  ascertain  whether  at  that  time  any 
of  the  legacies  remained  unpaid,  and  they 
wrote  to  Benjamin  Chaffer  making  inquiiy, 
and  in  answer  to  that  inquiry  Benjamin 
Chaffer  wrote  them  a  letter.    [His  Honour 
read  the  letter.]   He  omits  to  advert  to  the 
feet  that  one  of  the  sisters  had  died  and 
that  a  codicil  had  substituted  the  1,500/. 
legacy  to  the  present  plaintiff;  but  that 
does  not  affect  Uiis  question.  He  says,  **  My 
two  sisters  had  1,500/.  each  left  to  them 
and  I  am  trustee."  (That  is  true.)   "  They 
are  to  receive  interest  for  their  sums  as  long 
as  they  live,  and  at  their  deaths  the  prin- 
cipal is  to  be  paid  to  their  children  on  the 
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youngest  attaining  its  majority.  These  are 
all  the  legacies  unpaid."  So  that  by  that 
letter,  Messrs.  Alcock  k  Holmes  became 
aware,  at  that  time  at  least,  that  these  two 
trust  legacies  were  not  paid.  It  is  true  that 
that  information  was  acquired  by  Holmes 
two  years  before  the  mortgage  of  1853, 
which  is  now  under  consideration,  that  is, 
the  transaction  with  Robinson  and  Birt- 
whistle,  and  it  was  acquired  in  relation  to 
a  different  transaction.  But  Mr.  Holmes 
does  not  attempt  to  say  that  that  informa- 
tion was  not  present  to  his  mind  when  he 
was  preparingthe  mortgage  to  Robinson  and 
Birtwhistle  in  1853.  And  it  is  clear  that 
it  was  on  the  strength  of  that  information 
acquired  in  1851  that  he  recited  in  the 
mortgage-deed  that  the  trusts  of  the  term 
were  not  fully  performed.  This  brings  me 
to  observe  on  a  part  of  the  mortgage-deed 
which  is  very  peculiar,  I  mean  that  the 
term  of  800  years,  instead  of  being  assigned 
to  the  mortgagees  or  to  a  trustee  for  them, 
and  so  kept  on  foot,  is  expressly  merged. 
The  act  of  merging  the  term  could,  of 
course,  only  proceed  upon  the  assumption 
that  having,  according  to  Mr.  Holmes's 
views,  the  view  which  he  wishes  to  set  up, 
raised  the  1,000/.  on  the  trusts  of  the  term, 
that  1,000/.  was  all  that  was  necessary  for 
the  satisfaction  of  all  the  trusts  of  the  term 
remaining  unsatisfied,  and  that^  therefore, 
the  term  was  no  longer  needed.  Now,  upon 
what  ground  did  Mr.  Holmes  make  this 
assumption?  Having  been  informed  by 
Benjamin  Chaffer's  letter  in  1851  that  the 
two  legacies  of  1,500/.  each,  making  toge- 
ther 3,000/.,  remained  unpaid,  and  that  they 
were  the  only  legacies  then  remaining  un- 
paid, what  led  him  to  assume,  in  1853,  that 
no  more  than  1,000/.  was  wanting  to  satisfy 
them  in  full?  Mr.  Holmes's  ^davit  is 
totally  silent  on  this  point.  The  truth  is 
obvious,  that  Mr.  Holmes  did  not  assume 
either  one  way  or  the  other  as  to  how  much 
was  required  for  the  satisfaction  or  payment 
of  the  legacies.  He  never  pn)ceeded  upon 
any  such  ground.  It  was  all  artificial,  all 
that  matter  of  reference  to  the  trusts  of  the 
term  in  the  deed.  The  money  was  in  fact 
borrowed  by  and  lent  to  Thomas  and  Benja- 
min Chaffer,  on  the  security  of  the  fee  simple 
of  the  Town  House  estate  ;  and  in  carrying 
out  that  object  Mr.  Holmes  endeavoured  so 
to  frame  and  shape  his  machinery  as  to 


give  to  the  transaction  the  appearance  of  a 
loan  to  the  trustee  to  enable  hun  to  execute 
his  trust,  hoping  by  those  means  (veiy 
naturally)  to  make  his  clients,  the  mort- 
gagees, safe,  in  case  any  claim  should  after- 
w^s  be  raised  by  the  legatees.  The  attempt 
seems  to  me  entirely  to  have  fuled.  You 
cannot  get  rid  of  the  fact,  which  is  conclu- 
sive on  the  subject,  that  Robinson  and  Birt- 
whistle themselves,  independent  of  anything 
which  their  solicitors  knew  (that  is,  one  of 
them,  and  that  is  sufficient),  Robinson  knew 
when  he  received  the  letter  of  the  2nd  of 
May,  appl3ring  for  the  loan,  that  the  pur- 
pose was  a  private  purpose  of  Thomas  and 
Benjamin  Chaffer,  and  that  he  was  affected 
with  knowledge  that  at  the  time  the  money 
was  advanced  and  the  deed  executed  on  the 
1st  of  July.  I  am  of  opinion,  therefore,  that 
the  Town  House  estate  in  the  hands  of 
Messrs.  Robinson  and  Birtwhistle  is  liable  to 
the  same  eqtdty  in  favour  of  the  plaintil^ 
to  which  it  was  liable  in  the  hands  of  Tho- 
mas and  Benjamin  Chaffer,  and  that  the 
plaintiff's  charge  has  priority  over  the  mort- 
gage of  the  1st  of  July  1853. 

I  now  come  to  the  second  case,  which  if 
that  of  Qeneral  Sir  James  Yorke  Scarlett 
He  claims  to  be  mortgagee  of  a  different 
estate,  which,  for  convenience,  I  shall  call 
•the  Church  Street  estate,  for  600/.  His 
mortgage  is  dated  the  2nd  of  July  1855. 
The  circumstances  attending  the  loan  are 
stated  by  him  in  the  most  straightforward 
way — [His  Hobour  stated  the  facts] — and 
I  have  no  doubt  that  it  represents  the  exact 
truth.  Putting  aside  any  question  with 
respect  to  Messrs.  Buck  k  Eastwood,  whe- 
ther they  are  to  be  considered  as  acting  as 
solicitors  for  Sir  James  Yorke  Scarlett  in 
relation  to  this  mortgage  ;  they  were  solici- 
tors for  the  Chaffers;  but  I  put  that 
question  aside,  and  doing  so,  what  is  the 
simple  fact?  I  must  assume  that  General 
Scarlett  is  affected  by  knowledge  of  the  tes- 
tator's will  and  codicil,  and,  in  fact,  they 
are  recited  in  the  deed,  therefore  he  must 
be  considered  to  have  been  aware  of  the 
creation  of  the  term  and  the  trusts  of  it;  and 
what  he  does  is,  he  lends  the  money  to  the 
two  Chaffers,  the  devisees  of  the  fee.  There 
is  not  here,  as  in  the  case  of  Robinson  and 
Birtwhistle,  any  insertion  of  any  suggestion 
in  the  deed,  or  otherwise  any  suggestion  d 
the  money  being  wanted  for  this  purpose  or 
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for  another  purpose ;  it  is  simply  a  lending 
to  the  remaindermen  so  much  money  on  the 
security  of  their  fee,  and  taking  (as  we  shall 
see)  a  merger  of  the  term.  Now,  the  deed 
is  a  deed  which  so  far  differs  from  that  of 
Eobinson  and  Birtwldstle,  and  says  nothing 
about  the  money  being  paid  to  Benjamin 
Chaffer,  the  trustee  of  the  term — [His  Ho- 
nour referred  to  the  deed]. — It  is  simply  a 
loan  to  the  remaindermen  on  their  assurance 
that  the  trusts  of  the  term  had  been  satis- 
fied. But,  further,  Sir  James  Yorke  Scarlett 
is  informed  that  all  the  debts  had  been  paid, 
and  that  was  the  exact  fact ;  he  was  also 
further  informed  that  all  the  pecuniary 
legacies,  as  they  are  called,  that  is,  clearly 
meaning  the  legacies  not  to  be  held  in  trust 
for  anybody,  but  to  be  paid  to  the  legatees 
direct,  had  been  paid,  and  that  was  the  fskct 
He  was  informed  by  these  same  mortgagors, 
who  wanted  him  to  lend  them  the  money, 
that  the  trust  legacies,  although  not  actually 
paid,  were  "  duly  raised  or  provided  for."  It 
is  an  indefinite  term,  but  that  is  no  matter. 
Being  so  informed,  he  has  notice  of  one 
thing,  which  is  the  truth,  and  at  his  peril 
he  takes  the  information  as  to  the  other. 
It  was  unfortunate  for  him,  I  will  not  say 
that  he  employed  Buck  <fe  Eastwood,  for  I  am 
not  assuming  that  they  were  solicitors  for 
the  Chaffers,  but  that  he  did  not  employ  a 
solicitor.  I  think  it  very  possible  if  he  had, 
that  the  matter  would  have  been  more  care- 
fully looked  at.  He  says,  I  did  not  employ 
a  solicitor,  I  did  not  employ  Buck  <b  East- 
wood. Therefore  it  comes  to  this :  that  here 
is  a  party  having  knowledge  that  the  debts 
were  paid,  what  was  the  effect  of  that? 
That  question  was  raised  in  Johnson  y. 
Kermett,  which  came  before  the  Vice  Chan- 
cellor of  England,  and  afterwards,  on  appeal, 
before  Lord  Lyndhurst.  The  case  was  simply 
this :  A  testator,  by  his  will,  gave  certain 
pecuniary  legacies,  and  subject  thereto  and 
to  the  payment  of  his  debts,  he  gave  all  his 
real  and  personal  estate  to  his  son,  and 
appointed  him  his  executor.  So  far  it  is 
clear  that  in  that  state  of  things  a  purchaser 
or  mortgagee  of  the  real  estate  would  be 
perfectly  safe  in  pajdng  his  money  to  the 
son,  on  whom  the  duty  of  paying  the  debts 
and  legacies  was  cast,  assuming  he  had  no 
knowledge  of  any  misapplication.  The  son 
paid  all  the  debts  out  of  the  personal 
estate,  and  he  afterwards  sold  the  real  estate 


without  having  paid  the  legacies ;  the  debts 
were  all  paid,  the  legatees  filed  a  bill  to 
have  their  legacies  charged  on  the  real 
estate,  and  the  Vice  Chancellor  of  England 
held  that  the  purchaser  was  liable,  on  the 
ground  that  as  all  the  debts  had  been  paid, 
the  matter  stood  in  the  same  position  as  if 
there  had  never  been  any  charge  of  debts 
at  all,  but  only  a  charge  of  legacies,  in 
which  case  a  purchaser  is  bound  to  see  to 
the  application  of  his  money.  That  was  the 
view  taken  by  the  Vice  Chancellor  of  Eng- 
land. On  appeal.  Lord  Lyndhurst  reversed 
the  decision,  on  the  ground  that  there  was 
nothing  to  skew  that  the  fact  of  the  debts 
having  been  paid  was  known  to  the  pur- 
chaser, and  that  decision  of  Lord  Lynd- 
hurst*s  was  approved  of  by  Lord  Cotten- 
ham  in  Eland  v.  Eland,  I  consider  those 
cases  have  established  this  rule  of  the 
Court  on  the  subject,  that  where  an  estate 
is  charged  with  debts  and  legacies  a  pur- 
chaser or  mortgagee  is  safe,  notwithstanding 
that  all  the  debts  have  been  paid,  provided 
that  fact  was  unknown  to  him;  but  if  that 
&ct  of  the  payment  of  the  debts  was 
known  to  him,  tiien  indeed  he  is  bound  to 
see  to  the  application  of  his  money,  just 
as  he  would  have  been  if  the  estate  had 
been  only  charged  by  the  will  with  the 
legacies.  Now,  applying  that  principle  to 
the  present  case,  as  Sir  James  Scarlett 
knew  when  he  advanced  his  money  that 
the  debts  were  all  paid,  he  was  bound  to 
see  to  the  application  of  his  money;  true 
it  is  that  the  deed  represented  that  the 
trust  legacies,  although  not  actually  paid, 
had  been  raised  or  otiberwise  provided  for; 
the  only  way  in  which  the  trust  legacies 
could  have  been  raised  and  properly  pro- 
vided for  was,  that  they  should  have  been 
placed  in  the  hands  of  the  trustee,  who 
was  to  hold  them  in  trust  in  his  character 
of  trustee.  If  he  had  wasted  them  after- 
wards then  there  would  have  been  no 
liability  except  in  himself.  But  this  was 
never  done.  Unfortunately,  Sir  James 
Scarlett  was  content  with  the  vague  state- 
ment in  his  mortgage-deed  that  the  trust 
legacies  had  been  raised  or  otherwise  pro- 
vided for,  and  then  advanced  his  money 
on  the  peril  of  the  truth  of  that  represen- 
tation. If,  indeed.  Sir  James  Scarlett  had 
lent  his  money  to  the  trustee  of  the  term 
whose  duty  it  was  to  hold  the  legacies  in 
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tnist,  and  liaving  no  reason  to  suppose 
that  it  was  intended  to  be  used  for  other 
purposes,  he  would  have  been  safe,  because 
although  he  knew  that  the  debts  were  paid, 
still  by  the  terms  of  the  will,  if  he  paid  his 
money  to  the  trustee  he  was  exonerated 
from  all  liability,  assuming  he  did  not 
•  know  of  any  intended  misapplication.  But 
he  did  not  do  so;  he  lent  and  advanced 
his  money  to  Thomas  and  Benjamin  Chaffer 
for  their  own  purposes;  the  whole  trans- 
action proceeded  on  the  footing  that  the 
money  was  lent  to  them  as  the  devisees 
of  the  fee,  not  to  Benjamin  Chaffer,  as  the 
trustee  of  the  term;  and  although  Ben- 
jamin Chaffer,  the  trustee,  was  one  of  the 
two  persons  to  whom  the  money  was 
advanced,  it  was  not  advanced  to  him  as 
trustee,  but  to  him  and  his  brother  as 
owners  of  the  fee.  It  is,  perhaps,  hardly 
necessary  to  enter  into  the  question  with 
regard  to  Messrs.  Buck  k  Eastwood,  but 
it  appears  to  me  to  be  clear  that,  if  it 
were  necessary,  Messrs.  Buck  k  Eastwood 
must  be  considered  as  having  acted  as 
solicitors  both  for  the  mortgagors  and  for 
Sir  James  Yorke  Scarlett  as  mortgagee. 
I  think  the  proposition  is  stated  somewhat 
strongly  in  one  case ;  but  I  am  by  .no 
means  disposed  to  hold  that  in  every  pos- 
sible case,  if  a  mortgagee,  for  example, 
does  not  employ  any  solicitor,  it  must  be 
considered  that  the  solicitor  of  the  mort- 
gagor was  his  solicitor  in  the  transaction, 
because  a  mortgagee  may  be  himself  a 
retired  solicitor,  or  a  barrister,  or  a  person 
acquainted  with  the  law  and  capable  of 
managing  his  own  affairs,  and  therefore  I 
do  not  hold  that  in  every  case  that  is  so. 
But  here  we  have  the  fact  that  when  Mr. 
Helme  referred  Mr.  Benjamin  Chaffer  to 
Mr.  Buck  of  the  firm  of  Buck  k  Eastwood, 
as  the  person  who  was  to  prepare  the  mort- 
gage-deed, it  is  dear  that  Sir  James  Scar- 
lett never  performed  any  of  the  functions 
which  must  be  performed  by  somebody 
on  behalf  of  the  mortgagee.  Some  one 
must  look  at  the  title,  some  one  must  look 
at  the  draft  of  the  deed  to  see  that  it  is 
right,  some  one  must  see  that  it  is  duly 
engrossed.  Sir  James  Scarlett  says,  I  never 
troubled  my  head  about  it;  I  was  to  lend 
500/L  on  mortgage  to  the  two  Chaffers  and 
I  told  Mr.  Helme  I  would  lend  it  them 
and  to  let  me  have  a  mortgage.  Mr.  Helme 


never  intervenes,  Mr.  Helme  does  not  in- 
vestigate the  matter.  It  is  not  suggested 
by  Sir  James  Scarlett  that  Mr.  Helme  was 
anjTthing  more  than  his  agent  in  lending 
the  money,  and  all  that  Mr.  Helme  did 
was,  that  when  the  mortgage-deed  was 
ready  and  about  to  be  executed,  he  said 
to  Messrs.  Buck  k  Eastwood,  who  were  the 
mortgagors*  solicitors,  "Is  there  a  good 
title?"  They  said,  "Oh,  yes;  there  is  an 
excellent  title,  it  is  accepted  by  the  bank 
and  other  parties,  and  therefore  you  are  quite 
safe."  I  ^ould  hold,  if  it  were  necessary 
to  resort  to  that  view,  that  Messrs.  Buck  k 
Eastwood  were  acting  as  solicitors  to  Sir 
James  Scarlett  in  the  transaction. 

I  now  come  to  the  third  case,  which  is 
that  of  Messrs.  Worrall,  Darvell  and  How- 
ard, three  gentlemen  who  lent  upon  the 
security  of  a  stiU  different  property  which 
was  derived  from  the  testator,  a  sum  of 
11,500^,  upon  a  mortgage  dated  the  20th 
of  March  1856.— [His  Honour  stated  the 
facts.] — It  is  apparent  that  the  ll,500i. 
was  lent  and  advanced  by  the  Messrs.  Wor- 
rall, not  to  Benjamin  Chaffer  as  trustee  of 
the  term  or  for  enabling  him  to  execute 
the  trusts  thereof,  but  to  Thomas  and 
Benjamin  Chaffer  for  their  own  purposes. 
But  a  contention  has  been  raised  which 
applies  to  all  the  mortgages,  or  at  least 
to  several  of  them,  and  is  well  deserving 
of  consideration.  It  is  contended  that 
although  the  money  was  lent  to  Thomas 
and  Benjamin  Chaffer  and  not  to  Benjamin 
as  the  trustee  of  the  term,  yet  inasmuch  as 
Benjamin  Chaffer  was  the  trustee  of  the 
term,  whose  duty  it  was  to  raise  the  lega- 
cies and  to  hold  the  legacies  of  I,500iL  each 
for  the  benefit  of  the  legatees,  his  joining 
in  the  mortgage  and  representing  that  all 
the  trusts  of  the  term  had  been  fiilly  p^^ 
formed,  or  satisfied,  or  become  unnecessary, 
or  incapable  of  taking  effect,  and  mergingthe 
term,  was  sufiScient  to  free  the  mortgagees 
from  all  liability;  and  in  support  of  that  argu- 
ment the  case  of  Storry  v.  Walsh(l)  was 
cited.  In  that  case  the  testatrix  by  her  will, 
dated  in  1830,  gave  a  legacy  of  2,000/:  to 
her  trustees,  of  whom  Mr.  Rigby  was  one, 
in  trust  for  a  lad,  ythen  Jean  Dixon,  after- 
wards Mrs.  Seveme,  for  her  life,  with  re- 
mainder to  her  children,  and  she  gave  the 

(1)  18  Beav.  M9. 
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residue  of  her  real  and  personal  estate, 
subject  to  the  payment  of  her  debts  and 
legacies,  to  Richard  S.  Dixon  absolutely, 
and  appointed  him  and  Rigby  her  execu- 
tors. Itichard  S.  Dixon,  the  legatee  of  the 
residue,  died  in  or  soon  after  1841,  having 
by  his  will  appointed  certain  persons  as 
trustees  and  executors  of  his  estates.  Thus 
Rigby  became  the  sole  executor  of  the 
testatrix.  In  December  1845 — and  as  the 
date  of  the  testatrix's  death  is  not  given, 
I  am  not  able  to  say  how  long  this  was 
alter  her  death,  but  I  should  suppose  it 
must  have  been  ten  or  twelve  years  after 
her  death,  or  at  least  a  good  many  years — 
in  1845  Rigby  the  sole  surviving  executor, 
executed  a  deed  by  which,  after  reciting 
that  all  the  debts,  contracts  and  obligations 
of  the  testatrix,  and  all  her  funeral  and 
testamentyuy  expenses,  and  all  legacies  by 
her  bequeathed  had  been  fully  paid  and 
discharged  or  satisfied,  he  conveyed  the 
residuary  estate  of  the  testatrix  to  the  trus- 
tees and  executors  of  the  will  of  Richard 
S.  Dixon;  he  conveyed  it  to  those  who 
were  entitled  to  it  on  that  assumption;  not 
the  purchasers,  but  the  persons  who  were  en- 
titled to  the  estate  subject  to  the  payment 
The  executor  says,  ever3rthing  has  been  satis- 
fied, years  have  elapsed,  I  am  quite  content 
to  have  the  estate  handed  over  to  the  resi- 
duary legatee  or  devisee,  or  rather  to  those 
who  stood  in  his  shoes,  his  trustees  and 
executors.  In  1846,  the  following  year,  the 
plaintilf  purchased  from  the  trustees  under 
Dixon's  will  part  of  the  real  estate  derived 
from  the  testatrix.  Afterwards,  in  1852,  six 
years  after  that,  he  (the  plaintiff)  sold  that 
portion  of  the  estate  which  he  had  himself 
purchased  to  the  defendant  in  the  special 
case.  I  should  think  that  must  have  been 
tiic  best  part  of  twenty  years  after  the 
death  of  the  testatrix,  but  I  am  not  able  to 
say  exactly.  The  question  arose  between 
the  plaintiff  and  the  defendant  with  r^^ard 
to  the  liability  of  the  purchaser  to  pay  in- 
terest upon  hu  purchase-money,  and  it  was 
agreed  to  leave  the  question  to  the  Master 
of  the  Rolls  upon  a  special  case  confined  to 
that  question.  And  the  question«depended 
upon  this :  there  had  been  notice  given  by 
the  purchaser  that  he  had  got  his  money 
ready  and  that  he  should  not  pay  interest. 
The  question  was,  whether  the  vendor  could 
at  that  time  shew  a  good  title,  and  that 


depended  upon  this,  whether  the  circum- 
stances I  have  mentioned  gave  the  plaintiff 
a  good  title.  The  Master  of  the  RoUs  held, 
that  upon  the  facts  which  I  have  thus 
stated,  the  plaintiff  had.  shewn  a  good  titla 
Now,  it  is  quite  obvious  what  a  wide  dis- 
tinction there  is  between  that  case  and  the 
present  Rigby,  the  executor,  whose  duty 
it  was  to  see  that  the  debts  and  legacies 
were  paid  or  satisfied,  and  in  whom  was 
vested  the  personal  estate,  and  (although 
there  was  no  term,)  the  right  over  the  real 
estate  for  the  purpose  of  the  payment  of 
them, — Rigby,  the  executor,  was  not  one 
of  the  executors  of  the  devisee  of  the  real 
estate;  he  had  no  interest  in  the  real  estate 
whatever  or  in  any  estate;  he  had  nothing 
but  a  duty  and  no  personal  interest,  and 
never  had.  At  all  events,  as  far  as  the  real 
estate  was  concerned,  he  was  not  one  of  the 
devisees  of  it  He  had  no  object  in  raising 
money  upon  the  security  of  that  real  estate, 
he  merely  did  this  when  he  found  after  the 
lapse  of  years  that  everything  was  satisfied 
in  the  shape  of  debt  or  legacy ;  then,  not  by 
way  of  conveyance  to  the  purchaser,  but 
simply  by  way  of  putting  the  estate  free 
frx)m  all  question  into  the  hands  of  the 
devisees  under  the  will,  that  is,  those  who 
represented  them,  he  executed  that  con- 
veyance, and  then  seven  years  afterwards 
this  purchase  was  made  on  which  the 
question  arose  that  the  Master  of  the  Rolls 
had  to  determine  as  to  the  right  of  the 
vendor  to  interest  on  the  purchase-money. 
I  say  there  is  a  wide  difference  between 
that  case  and  the  present  Here  we  have 
Benjamin  Chaffer  the  trustee  of  the  term, 
the  person  whose  duty  it  was  to  see  that 
these  debts  and  legacies  were  paid,  on  whom 
the  duty  was  cast  of  paying  and  raising 
money  to  pay  them.  He  is  one  of  the  two 
persons  who  are  the  devisees  of  the  fee  as 
well  as  the  residuary  legatees.  It  is  his 
object  and  his  interest  to  raise  money;  he 
has  no  difficulty  with  his  brother  the  co- 
devisee  ;  they  want  money  to  pay  their 
bankers;  they  have  largely  overdrawn  their 
account  at  their  bankers' ;  they  have  spent 
all  the  personal  estate  of  the  testator;  it  is 
all  gone,  and  although  they  have  a  good 
business  and  a  good  capital  in  that  busi«- 
ness  perhaps,  they  have  not  money  to  go 
on  without  borrowing,  and  then  it  is  that 
Beigamin    Chaffer    and   Thomas    Chaffer 
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represent,  or  Q£  you  please,  for  it  makes  no 
difference)  Benjamin  Chaffer,  one  of  the 
two,  represents  that  all  the  debts  and  lega- 
cies have  been  paid.  Surely  the  difference 
is  obvious.  In  the  one  case  the  purchaser 
was  perfectly  well  justified  in  trusting  to  the 
act  that  had  been  done,  not  mere  represen- 
tation, but  the  act  that  had  been  done  by 
the  executor  in  freeing  the  estate  from  aU 
the  debts  and  legacies,  which  never  would 
have  been  done  if  it  ought  not  to  have  been 
so  freed;  and  in  this  case,  the  interested 
party  trusted  to  the  representation  of  the 
party  whose  interest  it  was  to  raise  money. 
It  appears  to  me  that  the  principle  established 
in  that  case  is  utterly  inapplicable  to  the 
case  now  before  me.  I  am  of  opinion,  there- 
fore, that  as  to  Messrs.  Worrall  as  well  as  the 
others  whose  cases  I  have  hitherto  disposed 
o^  the  plaintiff  is  entitled  to  priority;  but,  of 
course,  only  so  far  as  relates  to  those  por- 
tions of  the  estate  in  that  mortgage  which 
were  derived  under  the  testator's  wilL 

The  next  is  the  case  of  the  bankers, 
and  I  have  already  anticipated  most  of 
what  I  have  to  say,  in  stating  the  facts 
with  regard  to  Messrs.  Worrall's  mortgage. 
This  is  tibie  mortgage  made  under  the  arrange- 
ment by  whidi  Messrs.  Worrall*s  mort- 
gage was  agreed  to  be  made  and  was  made 
prior  to  the  mortgage  to  the  bankers,  (that 
is,  Messrs.  Alcock,  who  were  partners  in 
the  Craven  Bank);  .and  it  was  for  the  re- 
mainder of  the  12,000/L,  the  balance  of  the 
banking  account  of  Thomas  and  Benjamin 
as  customers  with  them,  that  this  mortgage 
of  the  20th  of  March  1856  was  given.  It 
appears  to  me  that  all  the  observations  I 
have  made  with  regard  to  Messrs.  Worrall*s 
mortgage  really  apply  to  this.  But  there 
is  an  additional  observation  which  applies 
to  this  which  does  not  appear  to  me  to  apply 
to  Messrs.  Worrall's,  and  it  is  this — ^Alcock 
&  Holmes  were  the  solicitors  of  the  bank, 
there  is  no  question  about  it,  habitually  and 
in  this  special  transaction.  Messrs.  Chaffer 
did  not  employ  any  other  solicitors  than 
Alcock  &  Holmes.  It  is  said  by  Alcock  & 
Holmes  that  Benjamin  Chaffer  and  Thomas 
Chaffer  did  not  employ  them  as  solicitors 
in  the  transaction ;  but  for  the  same  reasons 
under  which  I  have  been  obliged  to  hold, 
if  it  were  necessary  to  apply  to  that  argu- 
ment in  Sir  James  Scarlett's  case,  that  die 
solicitors  who  were  employed  must  be  con- 


sidered as  acting  as  his  solidton,  I  should 
say  that  here  Alcock  &  Holmes  must  be 
considered  as  having  acted  in  tlus  transac- 
tion as  the  solicitors  of  Messrs.  Chaffer. 
But  besides  that,  and  putting  that  aside, 
here  we  have  the  case  of  Alcock  &  Holmes, 
who  received,  in  the  year  1851,  information 
that  the  two  trust  legacies  were  not  paid, 
and  who  knew  from  the  will  that  one  of 
them  was  given  to  an  infant,  and  the  other 
given  to  a  tenant  for  life,  with  remainder 
to  her  children,  and  Mr.  Holmes  not  ven- 
turing to  state  that  all  that  knowledge  was 
not  present  to  his  mind  when  this  transac- 
tion of  security  to  the  bank  was  made,  it 
appears  to  me  I  must  consider  there  was 
knowledge ;  that  is,  constructive  notice  to 
the  bankers  of  the  fact  that  the  legacies 
were  not  paid.  In  that  respect  only  does 
the  question  with  regard  to  the  bankers' 
mortgage  differ  from  that  of  Messrs.  WorralL 
There  remains  only  one  other  case,  and 
that  is  the  case  of  the  Brennanda  One 
is  dead,  and  John  Brennand  is  the  survivor; 
he  claims  as  second  mortgagee  of  the  Town 
House  estate,  which  is  the  subject  of  the 
mortgage  to  Robinson  and  Birtwlustle  which 
I  first  considered,  and  he  claims  tmder  a 
mortgage  to  him  and  William  Brennand, 
now  deceased,  dated  the  12th  of  October 
1857.— [His  Honour  stated  the  facts.]— 
The  expression  in  this  deed  '*  freed  from  the 
subsisting  trusts"  is  a  very  singular  one; 
I  should  think  it  must  be  a  slip,  and  1  do 
not  think  I  ought  to  affect  the  mortgagees 
by  the  insertion  of  that  term,  which,  if  it 
was  meant  to  be  there,  represented  in  effect 
that  the  trusts  were  still  subsisting,  notwith- 
standing that  the  whole  of  the  deed  proceeds 
on  the  footing  that  they  are  not  subsist- 
ing, I  think  it  must  be  considered  as  a  slip 
in  framing  the  deed.  Mr.  Brennand  in  his 
cross-examination  says  he  knew  the  legatees 
were  minors  and  not  competent  to  receive 
their  legacies,  and  that  they  were  not  paid 
Then  we  have  here  this  simple  case  of  a 
party  who  says  this,  and  he,  finding  that 
by  the  prior  mortgage  to  Kobinson  and 
Birtwhistle,  1,000/.  had  been  raised  and  the 
trusts  meiged,  he  acted  on  the  faith  of  that 
and  lent  his  money  to  the  two  Chaffers  as 
owners  of  the  fee  simple  of  the  estate,  and 
chose  to  take  it  for  granted  on  that  repre- 
sentation that  all  the  trusts  of  the  term  had 
been  satisfied ;  indeed,  it  was  not  necessary 
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to  look  at  the  term  at  all,  or  to  think  of 
the  trusts,  although  one  of  the  two  parties 
(Mr.  John  Brennand,  the  present  defendant) 
perfectly  well  knew  that  the  trust  legacies 
were  not  paid.  There  is  another  circum- 
stance with  regard  to  this  mortgage,  that 
Buck  <fe  Eastwood,  who  were  the  regular 
solicitors  of  the  Chaffers,  were  also  in  this 
transaction  the  solicitors  of  the  Brennands. 
Mr.  Brennand,  indeed,  either  in  his  affidavit 
or  answer,  says  he  did  not  employ  them 
as  solicitors,  but,  in  his  cross-examination, 
cannot  dispute  that  they  acted  as  solicitors 
for  the  Brennands  as  well  as  for  the  plain- 
tiff. Under  these  circumstances,  it  appears 
to  me  that  the  Brennands  also  took  their 
mortgage  subject  to  the  prior  charge  in 
£Ekvour  of  the  plaintiff. 

I  ought  before  I  leave  the  case  to  observe 
upon  an  argument  raised  by  the  several  de- 
fendants, or  some  of  them,  that  the  estate  has 
borne  its  burden  and  must  not  bear  it  twice. 
I  confess  I  am  not  quite  clear  in  what  sense 
that  is  intended  to  be  said.  If  it  means  that 
the  two  sums  of  1,500/,  or  either  of  them, 
has  been  raised,  or  that  one  farthing  of 
them  has  ever  been  raised,  out  of  the 
estates  which  are  now  the  subject  of  these 
mortgages,  it  is  clear  that  the  estate  has 
never  borne  its  burden.  I  suppose  that 
what  is  meant  is,  that  there  was  personal 
estate,  and  that  personal  estate,  being  suffi- 
cient, must  be  considered  as  having  borne 
its  burden.  Otherwise,  I  confess  I  really  do 
not  know  in  what  sense  it  is  meant  to  be  con- 
tended. What  is  meant  by  an  estate  bearing 
its  burden  9  If  a  man  is  the  owner  of  an 
estate  which  is  liable  to  pay  a  legacy  or  a 
sum  of  money  to  a  trustee  in  trust  for  a 
family,  if  the  money  has  been  paid  into 
the  hands  of  that  trustee  without  any 
knowledge  that  the  trustee  had  any  inten- 
tion of  misapplying  it,  and  the  trustee 
afterwards  wastes  that  property,  then, 
indeed,  the  estate  has  borne  its  burden, 
and  is  not  to  bear  it  over  again  ;  but  that 
is  the  only  sense  in  which,  as  I  understand 
it,  an  estate  can  bear  its  burden.  In  this 
case,  therefore,  the  estate  has  never  borne 
its  burden,  and  therefore  it  appears  to  me 
that  that  argument  is  not  teuable.  Another 
argument,  which  is  also  applicable  to  all  the 
mortgagees,  was  this :  two  legacy  receipts 
were  produced,  which  I  think  were  dis- 
covert or  thought  of  while  the  case  was  in 
New  Sk&iis,  32.— Chaho. 


argument — at  all  events,  after  it  had  been  set 
down — they  were  not  in  evidence  in  the  cause, 
nor  thought  of  at  all,  or  put  in  evidence, 
but  they  were  agreed  to  be  admitted.  It  was 
said  that  these  legacy  receipts  amount  to  an 
appropriation  of  the  two  sums.  Of  course  if 
they  do,  there  is  an  end  of  the  whole  case 
against  the  plaintiff,  and  also  with  respect 
to  the  mor^agees.  All  the  mortgagees  are 
entitled  to  the  benefit  of  this  argument  if  it 
prevails.  It  is  said  those  legacy  receipts 
shew  that  there  was  due  appropriation  and 
setting  apart  of  the  two  sums  of  1,500/. 
each  for  the  satisfaction  of  these  two  lega- 
cies. Now  let  us  see  what  they  are.  The 
testator  died  on  the  25th  of  March  1846. 
When  the  two  Chaffers,  who  were  the  execu- 
tors as  well  as  the  residuary  legatees,  came 
to  pass  the  residuary  account  at  the  stamp- 
office,  of  course  it  was  necessary  that  they 
should  pay,  not  only  the  duty  payable  on 
the  residue,  but  it  was  necessary  to  pay,  or 
shew  that  they  had  paid,  the  duty  on  all 
the  legacies  which  were  given.  We  know 
that  the  officers  at  the  stamp-office  will  not 
pass  a  residuary  account  imtil  that  is  done, 
and  therefore  the  common  printed  form  of 
a  legacy  receipt  issued  by  the  stamp-office 
is,  "Received,"  and  then  words  that  you 
may  substitute  thus,  "  or  retained  in  trust 
for  "  such  and  such  a  legacy.  If  the  legatee 
has  the  money  paid  to  him,  he  signs  the 
receipt  as  having  received  so  much.  If  the 
money  is  not  paid  to  the  legatee,  the  execu- 
tor signs  the  receipt  as  having  been  retained 
on  trust ;  that  is,  the  executors  say  they 
have  got  the  money  to  pay  it  with,  and 
they  pay  the  duty  upon  the  legacy  to  the 
government.  The  testator  died  on  the  25th  of 
March  1 846.  This  legacy  receipt,  which  is  in 
the  common  printed  form,  is  filled  up  thus ; 
the  legatee  is  stated  to  be  "  John  Howard," 
and  that  the  bequest  is  a  legacy  or  sum  to 
be  invested  on  real  or  government  security 
for  the  use  of  the  legatee  until  he  attains 
twenty-one,  within  twelve  months  after  the 
deceased's  death,  as  per  codicil ;  and  if  the 
legatee  should  die  under  twenty-one,  then 
over  to  the  sons  of  the  testator ;  that  is  the 
description,  and  the  duty  is  1  oL  The  receipt 
of  the  legacy  is  ("  received,"  of  course,  being 
struck  out),  "  Retained  in  trust,  the  25th 
of  March  1847,"  (therefore,  exactly  the  day 
twelve  months  after  the  death  of  the  testa- 
tor, and  for  an  obvious  reason,)  "  the  sum 
iX 


Digitized  by 


Google 


T06 


COURTS  OF  CHANCERY: 


[N.a 


of  1,500/.,  being  the  legacy  or  trust  sum 
above  mentioned":  that  is  signed  by  Thomas 
Chaffer  and  Benjamin  Chaffer,  and  the  same 
exactly  for  the  other  legacy  in  favour  of 
the  Temples.  It  was  argued  that  upon  the 
inspection  of  these  documents  it  would 
appear  that  they  were  signed  only  by 
the  party  executing  them,  by  Benjamin 
Chaffer,  and  that  Thomas  Chaffer  merely 
put  his  name  as  a  witness  of  the 
execution  by  Benjamin  Chaffer.  Now, 
in  the  first  place  it  would  be  extremely 
absurd  to  have  a  witness  of  that ;  it 
does  not  require  a  witness;  if  ever  a  name 
is  put  as  a  witness,  it  is  altogether  a  work 
of  supererogation,  but  upon  the  inspection 
of  it,  it  is  clearly  to  be  signed  by  Thomas 
and  by  Benjamin  as  being  the  executors  of 
the  testator,  and  they  both  sign  it.  I  do 
not  see  the  slightest  indication  of  Thomas 
having  put  his  name  merely  as  a  witness  to 
the  execution  by  Benjamin.  Then  what  is 
the  state  of  the  case?  Is  this  a  case  in  which 
there  has  been  a  setting  apart  and  placing 
in  the  hands  of  Benjamin  in  his  character 
of  trustee  of  the  term  these  two  sums  of 
money?  Not  the  slightest.  It  was  merely 
this,  that  in  order  to  pass  the  residuary 
account  which  required  the  payment  of  the 
legacy  duty,  as  well  as  all  the  others,  it  was 
merely  for  that  purpose  that  there  was  this 
every-day  form  which  is  done  nineteen  times 
out  of  twenty  by  executors  when  they  have 
not  actually  paid  the  legacies  but  want  to 
pay  the  duty  upon  them,  they  say,  "retained 
in  trust."  It  appears  to  me  that  is  no  appro- 
priation whatever.  In  fact,  there  is  no  sug- 
gestion founded  upon  any  act  done  that 
there  has  been  an  appropriation.  In  the 
chief  clerk's  certificate  he  finds  that  these 
legacies  are  unpaid,  and  there  is  nothing 
said  about  their  having  been  appropriated, 
although  he  does  not  find  that  they  were 
unappropriated;  the  question  was  not  re- 
ferred to  him,  and  he  was  only  to  ascertain 
what  legacies  there  were  unpaid.  It  appears 
to  me,  under  these  circumstances,  that 
these  legacy  receipts  operate  nothing  as  an 
appropriation.  I  am  of  opinion  that  the 
plaintiff  and  the  other  legatees,  Mrs.  Temple 
and  the  parties  entitled  to  that  legacy,  are 
entitied  to  priority  over  each  of  the  mort- 
gagees. There  must  be  a  declaration  to  that 
effect;  there  must  be  an  ascertainment  of 
the  relative  values  of  the  properties  mort- 


gaged, and  the  principal,  interest  and  costs 
of  these  legatees  must  be  provided  for  by  a 
first  charge  to  the  extent  of  the  term  of  800 
years,  must  be  provided  for  by  mortgage 
or  sale  of  that  term,  in  order  to  raise  the 
amount,  throwing  the  same  pro  rat4  on 
the  different  properties  mortgi^ged,  which  is 
justice  and  equity  between  the  mortgagees 
inter  ae.  1  suppose  (I  cannot  do  it  except  by 
arrangement)  that  it  might  be  better  for  the 
mortgagees  themselves,  instead  of  selling 
or  mortgaging  the  term  to  sell  or  mortgage 
the  fee.  All  that  I  do  with  respect  to  the 
costs  is  this,  that  the  costs  of  the  plaintiff 
and  the  costs  of  Mrs.  Temple  and  the  parties 
representing  that  legacy,  the  costs  of  this 
suit  and  any  other  costs  as  incumbrancers 
will  be  added  to  the  principal  and  interest 
due  to  them  respectively,  and  will  have  to 
be  raised,  that  is,  two  sets  of  costs  to  the 
l^atees,  not  deciding  any  question  as 
between  the  mortgagees.  Whatever  personal 
estate  remains  in  specie  must  first  be 
applied  and  sold.  The  executors  will  have 
their  costs  as  part  of  the  costs  of  the  suit 


Knn)KESLKY,V.C.  )  the  attorney  oen- 

July  16.  J        EBAL  V,  BTHEEIDOI. 

Orders  of  (he  eth  of  March  ISQO—Fee 
for  revising  Print  of  Afistcer — S^mis  re- 
ceived bt/  Solicitor  for  Copies  of  Answers, 

The  fee  of  2d,  per  folio  for  revising  (he 
print  of  a  defendants  answer  can  be  allowd 
only  in  those  cases  where  the  defendant  swears 
to  and  files  a  printed  anstver. 

The  sums  paid  for  office  copies  of  answers 
at  id,  per  folio,  and  for  ordinary  printed 
copies  at  \d,  per  folio,  are  payable  to  the 
defendant,  and  when  received  by  his  solieUor 
must  be  applied  in  reduction  of  (he  cost  of 
printing  the  ansufcr. 

This  was  a  motion  to  vaiy  the  Taxing 
Master's  certificate.  The  suit  was  by  info^ 
mation  and  bill,  and  at  the  hearing  it  was 
dismissed  with  costs  as  against  all  the 
defendants.  The  costs  were  taxed  in  the 
usual  way,  and  the  Taxing  Master  had 
refused  to  allow  the  following  classes  of 
items,  which  formed  the  subject  of  the  se- 
cond and  third  of  certain  objections  taken 
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by  the  ddendants  to  the  Tftzixig  Master's  four  days  thereof  to  leave  a  print  with  the 

certificate :  Clerk  of  Becords.    It  is  not  possible,  there- 

£.  #.  d.  fore,  for  him  in  such  case  to  revise  the 

R&fiAg  print  of  the  answer  of  the  print  before  swearing,  and  the  print  in 

dafendADt  BeDJABin  CupelMid  Ethe-  guch  case  is  never  filed;  it  is  the  written 

iJif^'Arfnt'^ti^^^^^  *^^   ^  ««^«'  ^l^ch  is    filed.     But    when  the 

JbCeyisuur  print  of  the  aogwer  or  the  j#»i.  .  3    I*^  *   ^    t 

other  defendants,  at  2rf.  per  foUo  defendant  swears  to  and  files  a  printed 

before  fiUng   .*. 18    2  answer,  then  this  fee  is  given  for  the  double 

,^.      ,    ^  revision  of  the  print  before  the  defendant 

^*^'5^^  r^*^*^*^''^  ^  required  to  swear  to  it  The  strict  verbal 

of  the  defendant  Benjamin  Copeland  \^ ^  -  .,     ^..   ,  .  , 

£theridge .TT. 26  18  10  construction  of  the  Order  seems  to  render 

DiaaUowed ',    9    5    0  it  impossible  to  say  that  the  second  revision 

Printer's  charges  for  printing  the  anawer  is  to  apply  to  a  case  where  a  written  an- 

""'  %b^*Jw^^         *■ ^2  16    4  ^^^  ^^     '^^  ^^  *®^^^  ^^  "  ^"^^ 

^^     withstanding  the  preceding  orders,  a  defen- 

As  to  the  first  class  of  items,  which  were  dant  is  to  be  at  liberty  to  swear  to  and  file 

the  subject  of  the  second  objection,  the  a  printed  answer:'*  and  the  fee  given  "for 

question  was,  whether,  the  plaintiff  having  revising  the  print  before  swearing  or  filing^' 

sworn  and  fi^ed  a  written  answer,  the  fee  is  considered  to  apply  only  to  the  cases  in 

for  revising  the  print  ou^t  to  be  allowed.  which  a  printed  answer  is  sworn  to  and 

As  to  the  second  class  of  items  which  filed,  or  filed  without  oath  or  signature.  In 

were  the  subject  of  the  third  objection,  the  addition  to  the  verbal  construction  of  the 

amounts  disallowed  were  in  respect  of  the  above  Order,  there  seems  to  be  some  points 

Bams  paid  by  the  plaintiff  to  the  defmdant's  for  consideration.  Where  a  written  answer 

solicitors  for  certified  copies  of  the  answers,  is*  filed,  and  the  printed  answer  is  to  be 

at  4dL  per  folio,  which  sums  the  Taxing  made  from  a  certified  copy  which  cannot 

Master  held  must  be  treated  as  having  been  be  altered,   is    more  than   2d   per  folio 

received  in  reduction  of  the  cost  of  printing  for  examining  and  correcting   the   proof 

the  answers;  and,  consequently,  the  full  necessaiy,   it  being  borne   in  mind  that 

ehai^ges  for  printing  be  disallowed  to  that  only  2d,  per  folio  is  allowed  in  the  case  of 

extent  printed  bills  for  correcting  proofs,  and  no 

There  had  been  a  difference  of  opinion  fee  for  revising  1    If  a  printed  answer  be 

among  the  Taxing  Masters  in  reference  to  sworn  and  filed,  it  must  have  been  exa- 

the  first  question,   and  the  practice  had  amined  and  corrected;  but  though  quite 

▼aried  in  the  different  offices;  but  after  correct  as  a  print,  the  defendant  before 

consideration  on  the  present  occasion,  they  swearing  it  may  wish  an  alteration  made, 

had  ccHne  to  the  conclusion  that  the  fee  for  and  this  renders  a  revise  necessary.     This 

revising  ought  to  be  allowed  only  where  a  requires  a  larger  fee  than  when  a  written 

printed  answer  was  filed.  answer  is  filed ;  also,  if  the  schedule  of  fees 

The  Taxing  Master  (Mr.  Wainewright)  to  this  Order  is  of  a  compensatory  cha- 

had    given    written  reasons   for  his   do-  racter,  it  must  be  considered  that  in  the 

eision,     which    were    as    follows  :      The  case  of  a  written  answer  being  filed,  there 

Taxing  Masters  are  of  opinion   that  the  is  the    profit  on   the   written    copy    for 

true  construction  of  the  order  of  the  6th  of  filing,  which  does   not   take   place  when 

March  1860  is,  that  the  fee  of  2d.  per  folio  a  printed  answer  is  filed. — On  the  third 

to  revise,  in  addition  to  2d.  per  folio  for  objection    the   question    is  whether    the 

examining  and  correcting  the  proof,  applies  money  paid  by  the  plaintiffs  for  the  cer- 

to  cases  in  which  the  print  of  the  answer  tified  copy  of  the  answer  at  4d  per  folio, 

is  sworn  to  and  filed.  The  fee  is  given  *'  for  and  also  for  the  copies  at  \d.  a  folio  (for 

revising  the  print  before  swearing  or  filing."  all  are  in  the  same  position),  should  be 

Now,  having  reference  to  the  directions  of  retained  by  the  defendants'  solicitors  for 

the  2nd  and  Srd  sections,  it  appears  that  their  own  use,  or  be  credited  by  them  to 

the  defendant  is  to  swear  to  and  fiile  his  their  clients,  the  defendants,  in  diminution 

written  answer ;  after  that  he  is  to  get  it  of  the  expense  of  printing  the  answer.     In 

printed  from  a  certified  copy,  and  within  the  General  Orders  of  the  6th  of  Mardi 
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I860  there  is  no  intimation  given  that  the 
defendant's  solicitor  is  to  keep  those  monies 
for  his  own  use  ;  on  the  contrary,  the  pay- 
ments are  to  be  made,  not  to  the  dden- 
dant's  solicitor,  but  to  the  defendant — see 
section  7.  of  the  Orders;  and  the  14th 
section  of  the  Orders  refers  to  a  schedule 
of  fees  to  be  taken  by  solicitors ;  but  the 
payment  for  these  copies  is  not  in  that 
schedule.  In  the  case  of  printed  bills, 
since  their  origin  in  1852  to  the  present 
time,  the  plaintiff's  solicitor  has  invariably 
given  credit  for  sums  received  from  the 
defendant  for  printed  copies  of  the  bill  (at 
^d.  per  folio)  to  his  client,  the  plaintiff,  in 
ease  of  the  expense  of  printing  the  bUL  In 
the  Orders  of  the  7th  of  August  1852, 
as  to  printed  bills,  the  Schedule  A. 
contained  this  clause  :  **  For  printer's  bill 
(as  paid),  deducting  any  copies  paid  for  by 
the  defendant.''  The  solicitor's  fees  in  this 
Schedule  A.  have  been  incorporated  with 
other  fees  to  solicitors  in  the  Consolidated 
Orders,  which  came  into  operation  on  the 
14th  of  February  1860;  but  the  said  clause 
in  Schedule  A.  not  containing  a  fee  to  solici- 
tors, has  not  found  a  place  in  the  Con- 
solidated Orders.  In  the  case  of  printed 
answers,  under  the  Orders  of  the  6th  of 
March  1860,  the  same  practice  has  been 
carried  out  by  the  Taxing  Masters  to  this 
time,  that  is  to  say,  they  have  held  that  the 
money  paid  for  copies  of  the  answer  (whe- 
ther at  id,  per  folio  or  Jd  per  folio)  belongs 
to  the  defendant,  and  not  to  the  ddfendant's 
solicitor,  and  therefore  that  the  defendant's 
solicitor  must  give  credit  for  the  same 
(when  received)  to  his  client,  the  defendant, 
who  pays  for  the  printing  and  should  be 
entitled  to  the  benefit  of  the  sale  of  copies. 
Mr,  Marten,  in  support  of  the  motion,  as 
to  the  first  class  of  items,  for  all  the  defen- 
dants, except  William  Bonfield. — Under  the 
Orders  of  the  6th  of  March  1860,  it  was  at 
the  option  of  the  party  to  have  his  answer 
either  written  or  printed;  if  the  former, 
before  the  printed  copy  could  be  lodged  at 
the  oflfice,  it  must  be  carefully  gone  through, 
therefore  a  charge  for  revising  was  allowed. 
The  reason  why  the  charge  for  revi- 
sing was  inserted  was,  that  up  to  the 
last  moment  before  filing  a  defendant 
might  wish  to  make  some  alteration,  per- 
haps a  most  material  one,  and  therefore 
there  must  be  a  revise  before  a  certificate 


could  be  made — Morpan^s  Chancery  Orders, 
3rd  edit  pp.  679,  682 ;  Orders  of  the  ^  of 
March  1860,  rules  2,  3,  and  5. 

Mr,  Hardy  opposed  the  motion. — One 
copy,  whether  printed  or  written,  was  to  be 
filed ;  if  written,  the  print  was  not  filed,  but 
simply  left  at  the  office.  A  printed  answer 
might  be  filed,  though  neither  sworn  nor 
signed ;  and  in  a  case  in  which  Lord  Com- 
bermere  was  defendant  there  were  interro- 
gatories to  the  amended  bill,  the  object 
being  to  get  discovery,  and  the  answer  of 
great  importance,  and  yet  the  putting  in 
tiie  answer  on  the  honour  of  a  peer  (which 
was  in  the  place  of  swearing)  was  dispensed 
with,  and  it  was  filed  only.  There  could  be 
no  separate  charge  for  revising. 

Mr,  Marten  was  heard  in  reply. 

Kiin)BB8LSY,  V.C. — Finding  that  the 
Taxing  Masters  have  arrived  at  a  particalar 
conclusion,  I  should  hesitate  veiy  much  in 
expressing  a  different  opinion,  more  partacn- 
larly  as  previously  their  opinions  had  not 
been  imiform ;  it  is,  nevertheless,  my  duty 
to  consider  upon  the  Orders,  whether  thai 
conclusion  is  a  correct  one ;  not  whether  it 
is  reasonable  that  certain  allowances  should 
be  made,  but  whether,  under  the  Orders,  a 
certain  amount  of  a  particular  item  should 
be  charged,  and  beyond  that  the  Taxing 
Master  cannot  allow  a  furthiag.  It  appears  to 
be  optional  with  the  defendant  to  swear  to 
and  file  a  written  or  a  printed  answer;  and 
if  he  swears  to  and  files  a  written  answer, 
there  must  be,  at  the  same  time,  left  a  &ir 
written  copy,  and  the  Clerk  of  Records  and 
Writs  must  examine  it  with  the  printed 
one,  and  certify  that  it  is  correct,  and  from 
that,  when  certified,  the  defendant  causes  a 
print  to  be  made,  but  as  printers'  mistakea 
must  be  guarded  against,  Uie  table  of  fees  in- 
cludesoneforattendance  with  the  writtenand 
printed  copy  and  the  certificate,  in  additi(m 
to  examining  and  correcting  the  proof,  2<i 
per  folio,  and  also  another  fee  of  6<.  Sd.  to 
the  solicitor  for  attending  the  printer.  Then 
comes  the  item  in  question,  "  for  revising 
the  print  before  swearing  or  filing  it,  2d. 
per  folia"  It  is  clear  that  a  portion  of  this 
item  at  least,  "for  revising  print  before 
swearing,"  refers  to  the  swearing  a  printed 
and  not  a  written  answer,  there  b^ng  no 
print  in  the  case  of  filling  a  written  answer 
until  after  it  has  been  sworn  and  filed, 
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oertificale  made,  <fec  But  the  words  are  not 
only  "  for  revising  the  print  before  swear- 
ing," but  before  "  filing."  It  has  been  con- 
tended that  these  words  refer  to  the  case  of 
a  defendant  who  swears  to  a  written  an- 
swer and  leaves  a  printed  copy;  but  that 
is  not  the  natural  construction  of  the  words ; 
they  refer  to  the  case  of  a  defendant  filing 
the  print  which  it  is  not  required  that  he 
should  swear  to,  and  there  may  be  cases,  no 
doubt,  (as  Mr.  Hardy  has  stated  there 
have  been,)  where  the  plaintiff  dispensed 
with  the  oath  and  signature,  though  they 
must  be  peculiar  and  rare.  If  the  Taxing 
Masters  had  not  come  to  the  conclusion 
they  have,  it  is  the  conclusion  I  should 
have  arrived  at,  and  therefore  the  objection 
cannot  be  supported. 

Mr,  Marten  then  moved  as  to  the  second 
class  of  items. 

KiNDEBSLBT,  V.C. — I  havo  no  doubt  on 
this  question.  When  these  Orders  were 
under  consideration,  on  the  question  of  the 
propriety  of  printing  answers,  the  idea  was 
to  compensate  the  defendant,  in  the  case 
where  a  very  few  copies  were  required,  for  it 
required  a  certain  number  to  be  taken  to  be 
remunerative.  The  plaintiff  might  require, 
as  of  right,  ten  copies  and  as  many  more 
ais  he  chose  to  pay  for;  and  he  must  also 
pay  for  the  stamp  and  4d  per  folio,  but  in 
that  case  the  defendant  was  not  to  charge 
the  printer's  bill  and  retain  the  compensa- 
tion ;  the  motion  therefore  on  both  points 
must  be  refused  with  costs. 


Wood,  V.C. 


:.^} 


MOLESWORTH  V,  SNEAD. 


July  20. 

Practice — Short  Cause — Notice, 

A  jdaifUiff  setting  down  his  cause  as  shorty 
vfithout  the  consent  of  the  defendant,  is  bound 
to  ^ffe  notice  to  the  defendant  that  he  has 
done  90  ;  and  in  the  absence  of  proof  of  9iu:k 
notice  a  decree  cannot  he  made  in  a  short 
cause  against  a  defendant  who  does  not 
appear. 

The  plaintiff  in  this  case  gave  to  the 
defendant  the  usual  notice  of  a  motion  for 
a  decree.  The  plaintiff,  afterwards,  without 
the  consent  of  the  defendant,  set  the  cause 


down  as  short,  and  did  not  give  any  notice 
to  the  defendant  that  he  had  done  so.  The 
cause  came  on  to  be  heard,  the  defendant 
did  not  appear  at  the  hearing,  and  a  decree 
was  made. 

In  drawing  up  the  decree,  the  Registrar 
took  the  objection  that  there  was  no  evi- 
dence that  the  plaintiff  had  given  notice  to 
the  defendant  that  he  had  set  the  cause 
down  as  short,  and  desired  that  the  matter 
might  be  mentioned  to  the  Court 

Mr,  B,  L,  Chapman,  for  the  plaintiff — 
The  33rd  of  the  Consolidated  Orders  re- 
quires that  notice  of  a  motion  for  a  decree 
should  be  given.  This  has  been  done,  and 
nothing  more  is  required.  The  rule  10.  of 
the  Emulations  of  March  15,  1860,  states 
that  '*  causes  may  be  marked  short  without 
the  consent  of  the  solicitors  for  any  of  the 
defendants."  There  is,  however,  no  direc- 
tion as  to  any  notice  to  be  given  to  the 
defendant. 

Wood,  V.C.  said,  that  he  had  no  doubt 
on  the  point,  and  that  the  plaintiff  ought 
to  have  given  notice  to  the  defendant.  The 
best  way  to  remove  the  defect  would  be 
that  the  plaintiff  should  set  the  cause  down 
on  the  next  day  for  hearing  short  causes, 
and  give  notice  to  that  effect  to  the  defen- 
dant. 


EiNDEBSLEY,  V.C.  )     y*  , 

Trustee  Relief  Act — Jurisdiction — Reten- 
tion of  Part  of  the  Fund  for  Costs, 

The  jurisdiction  of  the  Court  of  Chancery 
under  the  Trustee  Relief  Act  does  not  extend 
beyond  the  fund  acttmlly  paid  into  Court; 
and  the  Court  cannot,  upon  petition  under 
that  act,  order  a  trustee  to  refund  monies 
retained  by  him  for  costs. 

This  petition  was  presented  by  George 
Alderson  Emmerson  and  Maria  his  wife,  and 
Agnes  Clementina  Barber,  and  it  prayed 
that  the  costs  of  the  petitioners,  preparatory 
to  and  of  and  incidental  to  this  application 
might  be  taxed  as  between  solicitor  and 
client,  and  out  of  41R  13«.  lOd  (the  fund 
in  Court)  and  any  cash  uninvested  the  costs 
might  be  paid  to  the  petitioners'  solicitors, 
and  one-half  of  the  residue  paid  to  the  peti- 
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tioner  George  AldersonEmmeraon  in  ri^t  of 
his  wife,  and  the  other  half  to  Agnes  Clemen- 
tina Barber^  and  that  the  trustees  might  be 
ordered  to  pay  to  the  petitioners  in  equal 
moieties  a  sum  of  16^.  This  sum  of  16^ 
was  the  amount  retained  by  the  executors 
of  the  will  of  Thomas  Barber,  in  respect  of 
costs  of  paying  the  fund  in  question  into 
Court  The  title  of  the  petitioners  was  estab- 
lished, and  the  only  question  was  as  to  the 
jurisdiction  of  the  Court  to  order  the  ezecur 
tors  to  refund  this  amount 

Mr.  W.  Pearson  appeared  for  the  peti- 
tioners, and  contended  that  the  trustees 
were  not  justified  in  retaining  the  costs 
of  the  payment  into  Court,  but  that  such 
sum  ought  to  have  been  paid  out  of 
the  testator's  residuary  estate.  The  cases 
were  conflicting,  but  on  the  whole  it  was 
now  established  that,  when  part  of  a  fund 
was  paid  into  Court  under  the  Trustee  Be- 
lief Act,  the  Court  had  jurisdiction  over  the 
whole,  ageneral  jurisdiction  over  the  trust — 
Woodbum'B  Willy  I  De  Gex  &  J.  333; 
S.C.  26  Law  J.  Rep.  (n.s.)  Chanc  522. 
The  petitioners  were  therefore  entitled  to 
the  16^ 

Mr.  Millar  appeared  for  the  trustees. 
— This  was  not  the  case  of  a  legacy 
paid  in,  but  of  a  sum  the  title  to  which 
was  uncertain,  and  the  cases  were  directly 
in  point,  shewing  not  only  that  the  trustees 
had  a  right  to  sever  the  costs  and  retain 
a  sum  to  answer  them,  but  that  the  Court 
had  no  jurisdiction  over  anything  but  the 
fund  paid  into  Court 

Mr.  W.  Pearson  was  heard  in  reply. 
Cases  cited : 
Re  Jones,  3  Drew.  679. 
Be  Cawthome,  12  Beav.  56;  s.  a  18 

Law  J.  Rep.  (n.s.)  Chanc.  116. 
Be  Cater,  25  Beav.  361-6. 
Be  Knight's  Trust,  27  Beav.  45 ;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  625. 
Be  Hu^s  Trust,  27  Beav.   337 ;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  893. 
Be  Bartholomew's  Will,  16  Sim.  5S5 ; 
&  c.  on  appeal,  19  Law  J.  Rep.  (N.a) 
Chana  237. 
Be  Hodgson,  18  Jur.  786. 
Lewin  on  Trusts,  edit  1861,  p.  265. 
Ooode  V.  West,  9  Hare,  378 ;  s.  c.  21 

Law  J.  Rep.  (n.s.)  Chanc  127. 
Be  Bloke's  Trust,  1  Mac.  A  G.  488 ; 
0.  c.  19  Law  J.  Rep.  (n.s.)  Chanc.  89. 


The  Attorney  General  v.  Alford,  4  Do 

Gex,  M.  A  G.  843. 
Thorp  V.  Thorp,  1  Kay  &  J.  438. 
Be  La2arus,  3  Ibid.  555. 
Be  Hemin^s  Trust,  3  Ibid.  40 ;  8.  a 

26  Law  J.  Rep.  (n.s.)  Chanc  106. 

EiNDEBBLET,  Y.  C. — ^Tho  simplest  ground 
of  decision  would  be,  if  some  distmct 
authority  could  be  found  upon  the  sub- 
ject Looking  at  the  words  of  the  set 
itself^  it  wovdd  be  a  great  stretch  to 
say  that  it  was  meant  by  the  legisla- 
ture to  give  jurisdiction  to  deal  with  any 
portion  of  the  trust  fund  other  tiian 
that  actually  paid  into  Conrt  QuestioDi 
relating  to  the  costs  I  consider  to  be  clearly 
within  the  jurisdiction,  because  they  are 
connected  with  the  question  of  jurisdiction 
as  to  how  the  money  paid  in  is  to  be  dis- 
posed o£  The  1st  section  gives  an  absolnta 
discharge  to  the  trustees  to  the  extent  of 
the  money  paid  in,  and  no  further;  and  the 
trustee  may,  either  from  timidity  or  indif- 
ference, when  he  oqght  to  regard  the  trust 
fund  afi  a  sum  of,  say  10,000/.,  only  admit 
5,000/.,  not  dealing  at  all  with  the  other 
5,000/.,  but  only  with  that  which  is  paid 
in;  the  genend  jurisdiction  of  the  Oouii 
being  applicable  to  the  rest  There  can  be^ 
however,  no  doubt  that,  looking  only  at  the 
language  of  the  2nd  section,  Uie  significsr 
tion  IB  veiy  extensive,  sufficient  to  ^ibraoe 
the  whole  trust  fund ;  but  if  such  a  meaniog 
were  given  to  the  words,  so  that  they  would 
have  a  meaning  extending  to  the  adminis- 
tration of  the  trust  fund  beyond  the  amount 
paid  in,  where  is  it  to  stop?  If  the  matter 
were  res  integra,  my  own  opinion  would 
be,  and  I  think  I  have  so  decided  on  a 
former  occasion,  that  the  Court  has  no 
jurisdiction  over  any  portion  except  that 
which  is  actually  brought  into  Court  The 
principle  as  enunciated  by  the  Courts  seems 
to  lie  between  the  cases  of  Slopes  Trud 
and  Woodbum's  Trust  In  the  first  of  these 
cases,  the  very  question  arose,  a  tm^ee 
having  paid  in  the  whole  fund,  excq>t  H9L, 
which  he  retained  to  answer  the  costs  of 
paying  the  fund  in;  and  the  qnestion  was 
whether  the  Court  had  any  jurisdiction 
over  that  part  of  the  fund  not  paid  in,  tiiat 
is,  the  89/.  so  retained)  and  the  I/^ 
Chancellor  having  the  mattw  brought  to 
his  attention,  was  of  o^onion  thai  there 
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was  no  jurisdiction  oyer  the  89^.  Then,  as 
to  the  second  case,  of  Woodimm^s  Trusty  it 
must  be  admitted  that  it  is  a  higher  autho- 
rity than  the  other,  being  the  decision  of 
the^full  appellate  Court ;  but  on  looking  at 
the  arguments  in  that  case,  it  is  CTident  to 
me  that  this  question  was  never  raised 
before  their  Lordships,  and  that  they  never 
meant  to  decide  it  The  point  raised  there 
was,  whether,  upon  the  fund  being  divided, 
the  Court  had  jurisdiction  toorderthe trustee 
to  pay  costs :  which  was  a  new  point  at  that 
time.  But  the  question  here  is,  whether 
the  Court  has  jurisdiction  over  money  not 
brought  in.  So,  what  we  have  is  this,  the 
Lord  Chancellor  deliberately  deciding  one 
way,  and  the  fiill  Court  not  having  the  ques- 
tion raised  at  all  before  them.  Under  these 
drcnmstances,  of  course,  I  must  abide  by  the 
decision  of  the  Lord  Chancellor,  and  the 
trustees  will  have  their  costs  of  this  applica- 
tion out  of  the  fund,  and  the  rest  of  the 
petition  will  be  as  prayed. 


July  28,  30.  }    H089r.8YBE8(l). 

Joint-Stock  Company  (Limited) — Poxoer 
to  %89ue  Preference  Shares, 

Under  the  articles  of  association  of  a 
fointstock  company,  the  company  was  em- 
powered at  a  special  meeting  to  increase  the 
eapitcU  of  the  company  by  the  issue  of  new 
shares,  to  be  of  such  nominal  value  and  sub- 
ject to  such  conditions  as  to  payment  of 
calls  or  proportion  of  profits,  as  might  be 
determined : — Held,  that  this  did  not  autho- 
rize the  issue  of  preference  shares. 

This  case  (in  which  an  interim  order  had 
been  made  on  the  21st  of  July)  now  came 
on  upon  a  motion  for  an  injunction  to  re- 
strain the  directors  of  the  Strand  Music 
Hall  Company  (Limited)  from  issuing  pre- 
ference shares. 

The  company  was  incorporated  on  the 
4th  of  July  1862,  with  a  nominal  capital 
of  25,000/.,  in  2,500  shares  of  10^  each. 

The  company  was  projected  by  Robert 
Syers,  and  consisted  of  himself,  the  Hon- 
ourable F.  H  Fitzhardinge  Berkeley,  Messrs. 

(1)  Seethe  next  oaee. 


Stevens,  Magnus,  Britten,  Lawrance  and 
another,  who  took  one  share  each,  for  which 
they  subscribed  the  articles  of  association. 

The  company  was  registered,  a  prospec- 
tus was  issued,  and  the  plaintiff  applied 
for  and  was  allotted  fifty  ^are& 

The  company  had  offices  at  345,  Strand ; 
and  negotiations  and  an  agreement  having 
been  entered  into  with  respect  to  obtaining 
a  lease  from  the  Marquis  of  Exeter,  a  spe- 
cial report  was  issued  in  a  printed  form  in 
October  1862  referring  to  that  matter,  and 
also  to  the  plans  as  to  building,  &c. 

On  the  16th  of  May  1863  a  circular 
notice  was  issued  that  a  general  meeting 
was  fixed  to  take  place  on  the  28th,  with 
a  special  meeting  immediately  afterwards 
to  issue  preference  shares  to  the  amount  of 
25,000/.  At  that  meeting  accounts  and  a 
balance-sheet  were  produced,  and  resolutions 
were  passed  respecting  them,  and  also  that 
preference  shares  should  be  issued. 

The  bill  alleged  that  these  resolutions 
were  not  in  fact  passed,  although  the  chair- 
man declared  them  to  be  so,  but  that  in 
fact  the  shew  of  hands  was  against  them; 
in  consequence  of  which  proceedings  of  the 
chairman,  the  plaintiff  and  other  share- 
holders present  drew  up  a  written  protest 
on  the  spot,  and  handed  it  in. 

On  the  29th  of  June  a  special  meeting 
was  held  for  the  purpose  of  confirming 
what  had  been  done  at  the  previous  meet- 
ing of  the  28th  of  May. 

The  bill  then  stated,  in  substance,  that 
at  this  special  meeting  on  the  29th  of  Jime 
the  chairman,  the  moment  the  clock  struck 
one,  put  the  various  resolutions  and  declared 
^em  carried,  in  the  absence  of  the  mass  of 
the  shareholders  :  in  consequence  of  which 
the  plaintiff  and  other  shareholders  present 
held  a  meeting  themsdves,  at  whidi  they 
passed  various  counter-resolutions,  particu- 
larly that  the  former  proceedings  were  in- 
valid, and  that  preference  shares  ought  not 
to  be  issued. 

It  appeared  that,  under  the  agreement 
with  respect  to  the  lease  of  the  company's 
premises,  Robert  Syers  had  taken  a  transfer 
of  certain  shares,  and  that  these  same 
shares  were  now  held  by  some  of  the 
directors. 

The  two  clauses  on  which  the  questions 
turned  were  the  35th  and  55th,  which  were 
as  follows  : 
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The  35tlL  "The  company,  in  special 
meeting,  may  authorize  the  borrowing  of 
such  sum  or  sums  of  money,  and  on  such 
terms  and  conditions  as  they  may  think  fit ; 
and  may  also,  by  the  resolution  of  a  special 
meeting,  to  be  convened  by  not  less  than  four- 
teen days'  notice  to  be  sent  by  the  General 
Post  to  every  shareholder  stating  the  object 
for  which  such  meeting  is  to  be  held,  in- 
crease the  capital  of  the  company  by  the 
issue  of  new  shares,  which  shares  shall  be 
of  such  nominal  value,  and  subject  to  such 
conditions  as  to  the  payment  of  calls  or 
proportion  of  profits,  as  may  be  determined 
on  by  the  resolutions  creating  the  same." 

The  55th.  "  The  company  may  from  time 
to  time,  by  resolution  passed  by  at  least 
three-fourths  of  the  votes  of  the  shareholders 
present  personally  at  an  extraordinary  meet- 
ing, alter  or  make  new  provisions  in  lieu 
of  or  in  addition  to  any  regulations  of  the 
company,  whether  contained  in  these  articles 
or  not" 

Mr,  Olasae  and  Mr,  G,  Locock  Webb,  on 
behalf  of  the  plaintiff,  having  stated  these 
facts, 

Mr,  Roxburgh  and  Mr,  Fry^  for  Robert 
Syers,  submitted,  by  way  of  preliminary 
objection,  that  the  frame  of  the  suit  was 
defective. 

KiNDERSLEY,  V.C. — I  caunot  decide  this 
without  hearing  the  case ;  but  I  may  sug- 
gest whether  the  case  cannot  be  argued  on 
the  point,  whether  there  is  a  right  to  issue 
preference  shares  under  the  provisions  of 
the  articles  of  association. 

Mr,  Swinburne  appeared  for  the  Hon. 
F.  H.  Fitzhardinge  Berkeley. 

Mr,  Osborne  and  Mr,  Street,  for  Mr. 
Stevens. 

Mr,  Baily  and  Mr,  George  Murray y  for 
Mr.  Magnus. 

Mr,  Speedy  for  Mr.  Britten. 

Mr.  Sleigh  (of  the  common  law  bar),  for 
Mr.  Lawrance,  the  secretary. 

Authorities  referred  to  : 

Edtoards  v.  the  Shrewsbury  and  Bir- 
mingham Railway  Company,  2  De 
Gex  &  Sm.  537. 

York  and  North  Midland  Railway 
Company  y,  Hudson,  16  Beav.  485; 
B.  c.  22  Law  J.  B«p.  (N.8.)Chanc  529. 


Beck  V.  Kantorowiez,  3  Kay  &  J.  230. 
Nefo  Brunswick,  <S;c  Company  v.  Mug- 
geridge,  4  Drew.  686. 

KiNDERSLEY,  V.C.  —  Although  various 
questions  may  arise  at  the  hearing  of  this 
cause,  I  shall,  at  present,  confine  myself  to 
the  question  whether  the  directors  of  this 
company  have  power  to  do  what  they  are 
proceeding  to  do  ;  that  is,  issue  preference 
shares.  It  appears  to  me  that,  under  the 
articles  of  association,  there  is  not  power  in 
the  directors  or  the  company  to  create  or 
issue  shares  of  a  preferential  nature,  en- 
titling the  holder  to  the  receipt  of  dividends 
in  priority  to  the  other  shareholders.  Tlie 
language  of  the  only  section  (the  35tii) 
which  bears  upon  this  question  is,  that  the 
directors  may  increase  the  capital  by  issuing 
new  shares,  which  shall  be  of  such  nominal 
value  as  may  be  determined  on.  That  is  the 
only  clause  which  authorizes  that  being 
done ;  but  it  does  not  authorize  the  issuing 
of  preferential  shares.  It  ha.s  been  said  that, 
under  the  55th  clause,  the  directors  of  the 
company  have  power  to  alter  any  of  the 
regulations,  which,  if  so  altered  as  to  ^ve 
the  power,  then  it  might  be  done ;  and  it 
was  also  said,  that  it  had  been  done  by  the 
resolution  which  did  authorize  the  issuing 
of  the  preference  shares.  That  is  not  so.  If 
this  was  a  meeting  held  for  the  purpose  of 
altering  the  regulations,  and  giving  power 
to  the  directors  or  body  at  large  which  did 
not  necessarily  previoiwly  exist,  there  must 
have  been  due  notice  of  what  was  intended 
to  be  done  to  make  that  binding,  and  that 
was  not  given.  All  the  proceedings  at  the 
meeting  may  have  been  perfectly  regular, 
and  I  do  not,  by  any  means,  intend  to  re- 
strain the  directors  or  the  company  from 
proceeding  to  hold  any  meeting  or  meetinga 
they  may  think  fit  to  call,  or,  in  fact,  to  do 
what  they  please ;  nor  do  I  mean  to  express 
any  opinion  as  to  what  may  be  done  witii 
respect  to  any  other  form  of  issuing  shares; 
but  I  will  grant  an  injunction  to  restrain, 
till  the  hearing  or  further  order,  the  direc- 
tors from  creating  or  issuing  any  share  or 
shares  entitling  tie  holders  or  holder  thereof 
to  the  payment  of  dividends  in  priority  to 
any  other  shareholders. 

The  remainder  of  the  case  then  stood 
over  until  Michaelmas  Tenn. 
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KiNDERSLEY,  V.C. 

July  30; 
Aug.  1. 


MOSS  V.  SYBBS  (2). 


Practice — Omission  to  fiJU  Printed  Bill 
within  the  Fourteen  Days. 

A  written  bill  being  filed  on  the  usual 
undertaking  to  file  a  printed  billy  the  four- 
teen days  prescribed  by  the  4th  rule  of  the 
9th  Consolidated  Order  elapsed  without  a 
printed  bill  being  filed,  the  cleric^  whose  busi- 
ness it  was  to  do  sOy  being  called  into  the 
country  on  business  of  his  employer,  and 
not  informing  him  of  his  omission;  and  the 
written  bill  was  taken  off  the  fUe»  Subse- 
quently an  injunction  was  moved  for  and 
obtained.  Upon  proceeding  to  file  interro- 
gatories the  omission  was  discovered,  and 
a  motion  made  for  leave  to  file  a  printed 
bill  notwithstanding  that  the  fourteen  days 
had  elapsed: — Held,  on  the  authority  of 
the  case  of  Ferrand  v,  the  Corporation  of 
Bradford,  that  the  omission  must  be  regarded 
as  a  venial  slip,  and  that  the  written  bill 
should  be  restored  to  the  file,  and  a  printed 
bill  received;  the  plaintiff  paying  the  costs 
of  the  applieation. 

Where  a  pkuTUiff  omits  to  file  a  printed 
bill  within  the  fourteen  days,  the  application 
to  the  Court  for  leave  to  rectify  the  omission 
should  not  be  made  ex  parte,  but  upon 
notice,  and,  as  a  rule,  the  defendants  are 
entitled  to  appear  upon  the  application,  and 
the  plaintiff  must  pay  their  costs. 

This  was  a  motion  for  leave  to  file  a 
printed  bill,  notwithstanding  that  the  writ- 
ten bill  had  been  taken  off  the  file,  in  con- 
sequence of  the  expiration  of  the  fourteen 
days,  under  the  4th  rule  of  the  9th  Con- 
solidated Order.  The  bill  was  for  an  in- 
junction to  restrain  the  issuing  of  pre- 
ference shares  by  the  defendants,  as 
directors  of  the  Strand  Music  Hall  Company 
(Limited)  (2),  and  the  usual  undertaJdng 
was  given  to  file  a  printed  copy  within  the 
fourteen  days,  which  expired  on  the  29th 
of  July.  Copies  of  the  bill  were  printed 
and  famished  to  the  defendants'  solicitors; 
but  the  clerk  of  the  plaintiff's  solicitor, 
whose  duty  it  was  to  file  the  printed  bill, 
omitted  to  do  so;  and  the  clerk  of  records 

(2)  See  last  preceding  oaae. 
New  Sulies,  82.-Cbamo. 


and  writs,  in  compliance  with  the  4th  rule 
of  the  9th  Order,  took  the  written  bill  off 
the  file  on  the  expiration  of  the  fourteen 
days. 

A  motion  for  an  injunction  had  been 
moved  for  ex  parte,  and  an  interim  order 
made.  On  the  28th  of  July  the  motion 
was  renewed  on  notice,  and  argued;  and  on 
the  30th  of  July,  the  omission  to  file  the 
printed  bill  not  being  known,  an  order  for 
an  iiyunotion  was  mad& 

On  the  30th  of  July,  after  the  making 
of  the  order  on  the  motion  for  the  injunc- 
tion, the  plaintiff's  solicitor  attended  at  the 
office  to  file  interrogatories,  but  was  then, 
for  the  first  time,  told  of  the  fact  that  the 
written  bill  had  been  taken  off  the  file, 
the  printed  bill  not  having  been  filed. 
A  motion  was  then  made  on  the  same 
day,  on  behalf  of  the  plaintiff,  ex  parte,  for 
leave  to  file  a  printed  bill  as  on  the  29th 
of  July,  and  his  Honour  made  the  order. 
Under  this  order  a  printed  bill  was  filed  on 
the  30th  of  July;  but  on  the  31st  his 
Honour  said  that  he  had  received  a  commu- 
nication from  Mr.  Murray,  the  clerk  of 
records  and  writs  (who  attended  in  Court), 
and  he  (the  Vice  Cliancellor)  was  of  opinion 
that  the  order  ought  not  to  havie  been  made 
ex  parte,  but  that  notice  should  have  been 
given  to  the  defendants. 

At  a  subsequent  period  of  the  same  day 
counsel  for  the   plaintiff  mentioned  the 
matter,  and  referred  to  the  cases  of — 
Moldv.  Wheatcroft,  M.II.  Nov.  5, 1859, 

Registrar's-book,  M.  144; 
Lyon  V.  Phillips,  V.C.  S.  1859,  L.  139; 

and 
Warren  v.  Fumival,  V.C.  S.  June  13 
1862  (not  reported),— 
as  authorities  that  such  orders  had  been 
made  upon  ex  parte  applications. 

His  Honour  then  thought  that  the  matter 
had  better  be  mentioned  to  the  Lord  Chan- 
cellor. 

This  was  accordingly  done,  and  his  Lord- 
ship considered  that  it  was  a  case  in  which 
notice  should  be  given,  and  gave  leave  to 
serve  notice  of  motion  for  the  same  day, 
before  this  Court,  provided  his  Honour's 
consent  could  be  obtained;  and  he,  on 
application  made  to  him,  gave  leave  to  serve 
notice  of  motion  for  the  following  day. 

Notice  was  given  in  pursuance  of  this 
leave,  accompanied  by  a  letter,  in  which  the 
4  Y 
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plaintiff  offered  to  pay  the  defendants  such 
costs  as  had  been  incurred  on  the  motion ; 
but  added,  that  if  the  defendants  appeared 
they  would  do  so  at  their  own  risk,  as 
otherwise  the  plaintiff  objected  to  tiieir 
having  the  costs  of  their  appearance. 

The  present  motion  was  then  made  for 
leave  to  file  a  printed  bill,  notwithstanding 
that  the  fourteen  days  had  elapsed  as 
above. 

An  affidavit  was  made  by  the  clerk  of 
the  plaintiff's  solicitor,  whose  duty  it  was 
to  have  filed  the  printed  bill,  wherein  he 
stated  that  he  had  received  instructions  in 
the  course  of  business  to  file  the  printed 
bill,  and  had  made  an  entry  in  the  diary 
which  he  kept  that  he  was  to  do  so  on  the 
29th ;  but  on  that  day  he  was  suddenly  and 
unexpectedly  called  away  into  the  country 
upon  business  of  his  employer,  and  omitted 
either  to  file  the  printed  copy,  or  to  tell  his 
employer  previouisly  to  his  departure  that 
he  had  not  done  so. 

Mr,  Okuse  and  Mr,  Charles  Locock  Webb, 
in  support  of  the  motion,  argued  that  this 
was  a  mere  slip,  and  within  ^e  jurisdiction 
of  the  Court's  discretionaiy  power  to  relieve 
against.  In  the  case  of  Ftrrand  v.  the  Cor- 
poration  of  Bradford  (I)  the  Master  of  the 
Rolls  relieved  against  a  mere  omission  to 
file  the  printed  bill  which  took  place  under 
pressure  of  circumstances,  similar  to  those 
occurring  in  this  case  here,  and  his  decision 
was  affirmed  on  appeal  to  the  Lords  Jus- 
ticea  If  the  Court  had  the  power,  the 
question  of  costs  must  be  dealt  with  on 
the  same  footing,  and  the  matter  must  be 
treated  as  if  the  omission  had  not  taken 
place ;  the  defendants,  therefore,  would  not 
be  entitled  to  their  costs. 

Mr,  Roxburgh  and  Mr,  Fry  appeared  for 
Mr.  Syers,  and  contended  that,  inasmuch  as 
there  was  no  bill  on  the  file  and  no  suit  at 
the  time  the  motion  was  argued  and  the 
order  made,  this  case  did  not  come  within 
the  authority  of  the  case  of  Ferra/nd  v.  the 
Corporation  of  Bradford^  and  the  defen- 
dants must  have  all  the  costs  of  suit,  and 
the  motion  must  be  refused,  with  costs. 

Mr,  BaUy  and  Mr,  Qecrgt  Murray  ap- 
peared for  Mr.  Magnus. 

Mr,  Osborne  and  Mr,  Street^  for  Mr. 
Stevens. 

(1)  21  Beftv.  422;  8.c  8  De  Gex,  M.  &  6.  98  ; 
25  Law  J.  Rep.  (n.b.)  Chanc.  889. 


Mr,  Swinburne,  for  the  Hon.  F.  R  Fite- 
hardinge  Berkeley. 

Mr,  Speedy  for  Mr.  Britten ;  and 

Mr,  Sletghy  of  the  common  law  bar,  for 
Mr.  Lawrance,  the  secretary,  took  the  same 
line  of  argument. 

Mr.  Olasse  was  heard  in  reply. 

KiNi>iSB8LEY,y.C.  (afterstatingthefiicts). 
— Subsequently  to  making  the  order  on 
the  ex  parte  application,  Mr.  Murray,  the 
Clerk  of  Records  and  Writs,  had  an  inter- 
view with  me,  and  in  consequence  of  that, 
upon  consideration,  I  was  of  opinion  that 
the  ex  parte  application  ought  not  to  have 
been  granted,  or  rather  that  it  was  not  a 
case  for  an  ex  parte  application,  but  that 
notice  should  have  been  given  to  the  other 
side,  and  I  accordingly  considered  that  an 
application  should  be  made  to  the  Lord 
Chancellor,  and  on  thatbeingdone,  his  Lord- 
ship was  of  the  same  opinion.  Meantiine, 
I  tJiought  that  matters  should  be  kept  ta 
statu  quo.  With  respect  to  the  question  now 
before  me,  the  matter  stands  thus :  the  6th 
section  of  the  Chancery  Improvement  Act, 
15  &  16  Vict.  c.  86,  which  introduced  the 
practice  of  printed  bills,  referring  to  cases 
in  which  there  might  be  pressure,  such  as 
applications  for  writs  of  ne  exeat  regno, 
injunction  bills  and  cases  in  which  infknts 
were  concerned,  and  considering  that  great 
injustice  might  be  done  if  the  matter  were 
to  be  delayed  until  a  bill  could  be  printed, 
and  unless  a  written  bill  we^  allowed  to 
be  filed  at  once,  enacted  that  a  written  bill 
might  be  filed,  provided  that,  within  fou^ 
teen  days  firom  such  time,  a  printed  copy 
was  filed;  and  to  carry  out  that  enact- 
ment, the  Order  on  tiie  subject  of  the 
7th  of  August  1852,  was  made,  which 
has  now  become  the  4th  rule  of  the  9th 
of  the  Consolidated  Orders ;  and  it  is  the 
duty  of  the  officer,  without  waiting  for 
the  application  of  any  one,  to  take  the 
written  bill  off  the  file  on  the  expiration  of 
the  fourteen  days;  and  on  that'b«ing  done, 
the  defcffidants  are  entitled  to  be  paid  all 
the  costs  of  the  suit  Now,  that  is  a  v&ry 
stringent  order,  and  shews  how  strongly  the 
Lord  Chancellor,  who  signed  and  assisted 
in  framing  those  Orders,  felt  the  necessity 
of  enforcing  the  undertakipg  of  filing  the 
printed  bill  within  the  fourteen  days,  by 
the  severe   penalty  attached  to  its  non- 
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perfonnance,  which,  remarkably  enongh,  is 
for  the  benefit  of  the  defendants,  who  do  not 
appear  to  have  suffered  by  the  omission ; 
but  there  is  the  express  direction ;  so  that 
the  moment  the  writtoi  copy  is  taken  off 
the  file,  the  defendants  acquire  a  right 
to  have  the  costs  of  the  suit  paid  to  them. 
K  the  matter  were  res  integra,  1  should 
hesitate  a  great  deal  before  I  should  decide 
that  this  Court  could  deprive  the  defendants 
of  that  right ;  but,  on  the  other  hand,  no 
donbt^  it  has  jurisdiction  to  dispense  with 
the  exigency  of  the  severity  of  the  General 
Orders  in  special  cases.  I  am,  however, 
relieved  from  the  decision  of  the  question 
by  the  opinion  of  the  Master  of  the  RoUs 
and  the  Lords  Justices  in  the  case  of  Fer- 
rand  v.  the  Corporation  of  Bradford,  I 
have  been  fonushed  with  a  copy  of  the 
.order  in  that  case  as  drawn  up,  and  it 
appears  that  in  that  case,  the  fourteen  days 
having  expired,  the  exigency  of  the  order 
was  dispensed  with,  and  the  order  made 
in  that  case  was  affirmed. — [His  Honour 
referred  to  the  facts  in  that  casa] — The 
question,  therefore,  now  is,  whether  there 
has  been  a  slip  here,  as  in  that  case,  or 
whether  the  circumstances  of  the  present 
case  justify  the  Court  in  saying  that,  not- 
withstanding that  decision,  the  authority 
of  that  case  does  not  apply?  There  the 
omission  was  caused  by  the  illness  of  a 
senior  clerk,  which  thus  created  a  pressure 
on  the  rest  of  the  office,  so  that  one  of  the 
junior  clerks,  whose  duty  it  was  to  have 
filed  the  printed  bill,  forgot  to  do  it ;  and 
the  Court  considered  that  to  be  such  a  slip 
as  a  Court  of  equity  would  relieve  against 
In  the  present  case,  the  clerk  whose  duty 
it  was  to  have  filed  the  printed  bill,  states 
in  his  affidavit  that  he  was  obliged  to  leave 
London  on  the  veiy  day  on  which  it  should 
have  been  done  on  business  of  his  employer, 
and  forgot  to  intimate  to  him,  previously 
to  his  departure,  that  it  had  not  been  done, 
and,  in  fact,  did  not  tell  him  of  the  omis- 
sion until  after  the  expiration  of  the  four- 
teen days,  and  until  after  the  motion  for 
the  injimction  had  been  made  and  the 
injunction  granted  It  really  appears  to 
me  that  that  is  just  the  same  kind  of  slip 
as  occurred  in  the  case  cited:  a  certain 
kind  of  pressure  occurred,  in  the  one  case 
extra  work  to  do,  in  the  other  case  leaving 
London  on  business  of  his  employer,  the 


result  being  that  it  was  forgotten.  In  one 
sense,  no  doubt,  the  omission  was  culpable, 
being  a  forgetfiilness;  but  in  another  sense 
it  was  venial,  inasmuch  as  it  took  place 
under  the  pressure  of  circumstances,  and 
therefore  I  think  I  must  come  to  the  same 
conclusion  in  this  case  as  the  Master  of  the 
RoUs  and  the  Lords  Justices  arrived  at  in 
the  case  of  Ferrand  v.  the  OorporcUion  of 
Bradford.  The  only  difference  in  this  case 
is,  that  in  the  mean  time,  after  the  expiration 
of  the  fourteen  days,  the  order  for  the  in- 
junction was  made,  when,  in  fact,  there  was 
no  bill  upon  the  file,  and  in  that  sense  no 
suit,  and  therefore  it  is  said  that  order  is 
a  nullity.  However  that  may  be,  the  Court 
will  leave  to  the  defendants  the  responsibility 
of  acting  upon  it  if  they  think  fit.  But 
the  question  now  is,  whether  the  Court  is 
to  order  a  printed  bill  to  be  filed  nunc  pro 
tunc,  as  it  appears  to  me  to  be  unneces- 
sary to  determine  what  was  the  effect 
of  the  omission,  whether  the  order  for  the 
injunction  is  a  nullity  or  not,  that  being 
no  reason  why  a  printed  bill  should  not  be 
filed  Whichever  way  it  is  to  be  regarded, 
the  present  order  must  be  the  same  as  that 
made  in  the  case  referred  to  of  Ferrand  v. 
the  Corporation  of  Bradford^  that  is,  that 
notwithstanding  the  expiration  of  the  four- 
teen days,  the  written  bill,  which  has  been 
taken  off  the  file,  may  be  restored  to  the 
file,  and  a  printed  copy  received  and  filed 
to  be  dated  on  the  28th  of  July,  the  day 
on  which  it  ought  to  have  been  filed  With 
respect  to  the  costs,  this  is  not  a  motion 
of  course,  but  it  comes  on  upon  the  merits, 
and  the  Court  must  be  satisfied  on  the 
question  before  it  can  deprive  the  defen- 
dants of  their  right  to  the  costs  which  they 
have  under  the  order.  The  defendants  clearly 
have  not  only  a  right  to  be  served,  but  also 
a  right  to  appear  and  to  be  heard,  and  the 
Court  would  be  actually  taking  firom  them 
their  right  to  costs,  if  it  did  not  give  them, 
as,  moreover,  they  can  know  nothing  of 
the  merits  of  the  case,  unless  or  until  they 
appear.  I  am  of  opinion,  therefore,  that 
the  plaintiff  must  pay  the  costs  of  this 
application. 
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ROMILLY,  M.R 

Feb.  11,  12. 


^  BBOMLET  V.  WILLIAX8. 


Ship  Insurance — MutndL  Association — 
35  Geo,  3.  c.  63.  s.  11.— PaHies. 

A  dvh  or  association  of  skipoumers  was 
formed  for  the  mutnal  assurance  of  ships 
belonging  to  the  members^  and  the  regula- 
tions by  which  the  association  was  governed 
provided  for  the  management  of  affairs  by 
a  finance  committee^  consisting  of  treasurery 
secretary y  o&c,  for  the  creation  of  a  general 
fund  or  stocky  by  payment  ofpremiumSy  <S;c, ; 
and  if  the  funds  were  at  any  time  found 
insufficient  the  treasurer  was  to  collect  from 
each  member  such  a  per-centage  as  might  be 
deemed  necessary.  No  provision  was  made 
for  granting  policies,  and  the  regulations 
were  apparently  framed  on  the  assumption 
that  policies  would  not  be  needed: — Held, 
notwithstanding  the  enactment  of  the  35 
Geo,  3.  c,  63.  s,  11,  that  the  association  was 
not  illegal. — Whether,  in  order  to  found  a 
valid  claim  for  a  loss,  in  any  particular  case, 
a  policy  must  have  been  granted,  quaere. 

Upon  a  bill  filed  by  a  member  of  the 
above-described  association,  to  recover  the 
amount  of  a  loss  incurred  by  him,  alleging 
that  no  finance  committee  had  been  appointed, 
— Held,  thcU  seven  of  the  members  were  pro- 
perly made  defendants  cu  representing  the 
whole  body,  and  that  the  treasurer  and  secre- 
tary (Humgh  not  alleged  to  be  members) 
were  properly  made  defendants  as  being  the 
active  managers  of  the  concern,  and  having 
the  control  of  the  funds. 

Where  a  probable,  though  not  a  perfectly 
clear,  equity  was  alleged  by  the  bill,  the  Court 
overruled  a  demurrer  and  allowed  the  plain- 
tiff to  go  to  the  hearing,  reserving  the  points 
raised. 

This  w^  a  hearing  of  three  demurrers 
put  in  to  the  bilL 

The  bill  was  filed,  by  John  Marsl^all 
Bromley,  against  Vivian  Stevens  Williams, 
the  treasurer,  William  Tonkin,  the  secretary, 
and  seven  members  of  the  Saint  Ives  Shipr 
ping  Insurance  Club,  and  prayed  that  the 
plaintiff,  as  creditors*  assignee  of  John  Dale, 
a  member  of  the  club,  might  be  declared 
entitled  to  payment  of  250/.  and  interest 
after  deducting  the  amount  of  premium 
properly  payable  in  respect  of  a  ship  c^ed 


the  Betsey  at  the  time  of  her  loss,  out  of 
the  monies  and  property  of  the  club,  or  by 
the  rateable  contributions  of  the  perBons 
who  were  members  at  the  time  of  her  loss ; 
and  that  the  amount  might  be  paid  out  of 
the  funds  of  the  club,  or  that  it  might  be 
raised  and  paid  by  the  persons  who  were 
members  of  the  club  at  the  time  of  the  loss 
of  the  ship,  or  such  of  them  as  might  be 
liable  to  contribute  thereto,  according  to  the 
rules  of  the  club  and  the  customary  mode 
of  payment  and  satds&ction  of  claims  in 
use  in  the  club ;  and  for  effectuatii^  the 
purposes  it  asked  for  all  necessaiy  acoounts 
and  inquiries. 

The  bill  contained  statements  to  the 
fallowing  effect : 

The  dub  was  formed  in  July  1858, 
and  the  members  consisted  of  a  huge 
number  of  shipownos,  who  mutually  in- 
sured the  ships  of  each  other  against  losfs 
and  agreed  to  contribute  to  suoh  loss  in 
rateable  proportions  to  the  extent  of  the 
amount  insured  by  them  respectively;  the 
club  had  been  continued  £rom  year  to 
year,  down  to  the  year  1860,  and  carried 
on  business  under  rules  and  regulations, 
which,  in  1860,  contained  the  following: 

"  1.  The  members  of  this  club  shall  be 
owners,  part-owners  or  ship's  husbandB  of 
vessels  belonging  to  any  port  in  the  United 
Kingdom.  Its  affairs  shall  be  managed 
by  the  members  generally,  assisted  by  a 
treasurer  and  secretary. 

''  2.  Annual  meetings  shall  be  held  (m 
the  first  Wednesday  in  January  and  March 
pursuant  to  three  days'  notice  to  each 
member  stating  when  and  where  sndi 
meeting  will  be  held;  in  January  to  audit 
the  accounts  and  to  elect  a  treasurer,  secre- 
tary, auditors,  finance  committee  and  sur- 
veyors ;  in  March  to  value  all  vessels  in 
the  club,  and  alter  the  rules  if  necessaiy; 
and  at  either  of  these  meetings  any  other 
business  may  be  transacted. 

<<3.  The  treasurer  shall  keep  the  ac- 
counts of  the  club,  collect  all  prraiiums, 
calls,  fines  and  other  items  of  income,  and 
dispose  of  the  same  in  accordance  with  the 
orders  of  the  annual  or  oth^  meetings,  but 
he  shall  not  disburse  any  of  the  funds  un- 
less by  order  of  such  meetings  respectively 
signed  by  the  chairman,  secretary,  and  at 
least  four  other  members. 

<<  4.  The  secretary  shall  attend  all  meet- 
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ings,  and  enter  in  a  book  the  resolutions 
which  from  time  to  time  may  be  adopted, 
fie  shall  keep  a  record  of  all  other  pro- 
ceedings, issue  the  notices  neceasary  for 
conyening  meetings,  preserve  all  letters, 
notices  and  papers  received  by  him,  and 
keep  a  copy  of  all  correspondence  carried 
on  in  behalf  of  the  club. 

'^  5,  The  finance  committee  shall  consist 
of  three  members,  who  shall  examine  the 
treasurer's  accounts  monthly,  sign  all 
cheques  and  ^ee  that  the  funds  are  duly 
^appropriated. 

"6.  Provided  that  five  surveyors  should 
be  appointed  out  of  the  members  who  had 
been  two  years  in  the  club. 

"  7.  The  finance  committee,  surveyors 
and  auditors  shall  form  a  committee  for  the 
transaction  of  urgent  business  in  case  of 
the  stranding  or  loss  of  any  vessel 

"8.  All  questions  discussed  at  any 
meeting  shall  be  determined  by  a  majority 
either  by  open  vote  or  ballot  as  at  the  time 
may  be  deemed  most  expedient,  and  in 
case  of  equality  of  votes  the  chairman 
shall  have  the  casting  vote. 

**  1 3.  Vessels  entering  shall  pay  asfollows : 
— One-third  part  of  the  per-centage  of  the 
amount  of  the  stock  in  hand  when  entered, 
one-third  at  the  end  of  two  months,  and  the 
remainder  at  the  end  of  four  months  from 
the  date  of  entiy;  but  should  losses  or 
other  circumstances  require  an  earlier  pay- 
ment of  the  second  and  third  instalments 
it  shall  be  n^e  accordingly  on  the  secre- 
tary giving  notice  thereof 

*'  14.  When  the  stock  of  the  club  is 
reduced  below  5L  per  cent,  there  shall  be 
a  paym^it  of  lOf.  per  cent  per  quarter  on 
the  amount  insured  on  each  vessel,  and  if 
the  funds  are  at  any  time  found  insufficient 
to  meet  the  claims,  the  treasurer  shall  be 
ordered  to  collect  from  each  member  such 
a  per-centage  as  shall  be  dfsemed  neces- 
sary. 

*'  15.  All  vessels  at  sea  in  any  or  either 
of  the  months  of  October,  November, 
December,  January,  February  and  March 
shall,  for  eveiy  month  or  part  of  a  month 
so  at  sea,  pay  a  premium  of  7s,  per  cent, 
on  the  amount  insured. 

"  16.  Any  member  neglecting  to  pay  any 
premium,  <»U,  or  fine  for  the  space  of  one 
calendar  month  after  it  becomes  due  and 
notice  thereof  given  by  the  secretary,  shall 


pay  a  fine  of  10^.  per  cent  per  month  on 
the  amount,  and  at  the  end  of  two  calendar 
months  from  the  date  of  the  notice  shall  be 
deprived  of  all  benefit  of  insurance  until 
such  arrears  are  paid. 
"  "  26.  In  case  of  the  loss  of  any  vessel 
notice  thereof  in  writing  must  be  sent  by 
the  owner  or  master  to  the  secretary  with- 
out delay,  and  the  amount  insured  shall  be 
paid  to  the  ownw,  or  to  his  order,  three 
months  after  such  loss  shall  be  proved  to 
the  satisfaction  of  the  club." 

In  the  month  of  July  1858,  John  Dale, 
of  Penzance,  was  admitted  a  member  of 
the  club  in  respect  of  his  vessel  the  Betsey^ 
and  he  insured  her  in  the  club  against  loss 
in  the  sum  of  250/.,  which  was  far  below 
her  value;  and  sudi  insurance  was  duly 
entered  in  the  books  of  the  dub  by  the 
secretary  thereof 

From  that  time  to  October  1860,  John 
Dale  paid  to  the  secretary  all  premiums, 
caUs  and  fines  due  from  him  in  respect  of  the 
insurance  of  the  said  vessel,  and  otherwise 
as  a  member  of  the  club,  according  to  the 
rules  and  regulations;  but  through  some 
mistake  he  omitted  to  pay  the  premiums 
which  becapie  due  in  October  1860,  and  on 
the  18th  day  of  that  month  the  defendant 
William  Tonkin,  the  secretary,  sent  him  a 
notice  that  unless  the  premiums  then  due 
from  him  in  respect  of  the  said  vessel,  and 
which  amounted  to  the  sum  of  3/.  15«.,  were 
paid  on  or  before  the  13th  day  of  Novem- 
ber then  next,  the  claim  of  the  said  John 
Dale  upon  the  said  club  would  be  forfeited. 

On  the  23rd  of  October  1860  the  Betsey 
was  totally  lost  at  sea. 

On  the  25th  of  October  1860,  John  Dale 
sent  to  the  secretary  notice  of  the  total  loss 
of  the  said  vessel,  and  on  the  following 
26th  of  October  he  remitted  the  sum  of 
3/.  15«.  to  the  secretary  through  the  Pen- 
zance Bank,  but  he  refrised  to  receive  it; 
he  then,  before  the  13th  of  November 
1860,  tendered  the  3/.  15«.  to  the  treasurer 
in  cash,  but  he,  on  the  part  of  the  dub, 
refused  to  receive  the  same,  and  such  pre- 
mium was  never  paid. 

John  Dale,  on  the  11th  of  January 
1862,  was  duly  adjudged  a  bankrupt  by  the 
Registrar  of  tiie  County  Court  of  Bo<hnin, 
and,  on  the  11th  of  March  1862,  the 
plaintiff  was  appointed  the  creditors'  i^ 
signee  of  his  estate  and  effects, 
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The  pkantifl^  as  bqcIi  assignee,  applied  to 
the  secretary  and  treasurer  of  the  said  dnb, 
and  required  payment  from  the  members 
of  the  said  club  of  the  sum  of  250/.,  the 
insurance  on  the  ship,  and  requested  them 
to  raise  the  amount  out  of  the  fimds  of  thd* 
said  club,  or  by  contribution  from  the  mem- 
bers thereof  liable  thereto,  the  plaintiff, 
having  offered  to  allow  the  amount  of  the 
unpaid  premium  to  be  deducted  therefrom, 
but  the  defendants  refused  to  pay  the 
same. 

The  bill  th^  alleged  that  the  seven 
other  defendants  were  members  of  the  dub 
when  the  vessel  was  lost,  that  they  still 
continued  members  but  denied  the  liability 
of  themselves  and  the  other  members  g£ 
the  club  to  pay  the  sum  of  250/.,  and  that 
there  was  no  finance  or  any  other  commit- 
tee in  1860  for  the  management  of  the 
affairs  of  the  club;  that  the  other  members 
of  the  club  were  numerous,  and  could  not 
conveniently  be  made  parties  to  the  bill, 
and  that  to  do  so  would  prevent  the  prose- 
cution of  the  suit  with  effect. 

The  bill  then  charged  that  the  seven 
defendants,  parties  to  the  suit,  sufficiently 
represented  the  members  of  the  dub  liable 
to  pay  or  contribute  towards  the  payment 
of  the  250/. 

The  defendants  put  in  three  several  de- 
murrers to  the  bill  for  want  of  equity :  the 
one  by  the  secretary,  another  by  the  trea^ 
surer,  and  the  third  by  the  seven  defen- 
dants who  were  members  of  the  dub. 

Mr,  Speed,  in  support  of  the  third  de- 
murrer on  behalf  of  the  members  of  the 
club. — It  is  not  alleged  that  the  liability  to 
the  plaintiff's  demand  rests  with  these  defen- 
dants ;  they  had  no  power  to  raise  money 
from  the  members.  The  demand,  if  any 
existed,  was  several  and  not  joint;  the 
finance  committee  was  the  only  body  liable 
for  any  claim ;  it  was  through  them  alone 
that  the  fimds  of  the  sodety  cotdd  be 
reached.  The  club,  however,  had  no  legal 
right  to  grant  insurances;  there  were  no 
policies  granted,  and  it  was  not  alleged 
that  any  policy  existed;  but  even  assuming 
that  the  ^association  was  legal,  the  allega- 
tion that  the  premium  was  not  paid  or 
tendered  before  the  ship  was  lost,  shewed 
that  the  contract  was  determined;  this  was 
fetal  to  the  plaintiff's  claim;  no  equity  for 
the  relief  asked  was  made  out,  and  it  would 


not  be  given  upon  a  forfeiture  for  the  non- 
payment of  premiums. — 

Strang  v.  Hctrvepj  3  Bing.  304. 

35  Geo,  3.  c  63.  «.  11. 
Mr,  SauthgcUe  and  Mr,  Beviry  for  the 
plaintiff — The  object  of  the  suit  was  to 
obtain  a  contribution  from  the  members  of 
the  club,  which  had  omitted  to  appoint  a 
finance  committee ;  the  bill  was  therefore 
properly  filed  against  individual  members. 
The  35  Qeo.  3.  c.  63.  was  passed  to  prevent 
unstamped  polidesfrom  b^gunderwritten, 
but  here  mutual  assurance  was  alone  con- 
templated and  no  policy  was  required ;  the 
contract  between  the  parties  was  legal,  but 
assuming  a  policy  to  be  necessary  ^e  want 
of  an  idlegation  that  it  was  duly  made 
would  not  be  fsital  to  the  bill  The  16th 
rule  of  the  dub  allowed  premiums  to  be 
paid  within  a  month  after  they  were  due, 
and  it  did  not  deprive  the  insured  of  tiie 
advantage  secured  to  him  for  two  monUis 
after  ddTault  Here  the  premiums  were 
tendered  within  a  month,  nothing  further 
was  required,  and  the  notice  by  ^e  secre- 
tary was  a  waiver  of  all  penalty. 

Taylor  V.  Dean,  22  Beav.  429. 

HutcMruan  v.   Wright,  25  Ibid.  444; 
a  c  27  Law  J.  Rep.  (n.b.)  Chanc  834. 

Saradn  v.  Hamel,  ante,  378. 

PaUimm  v.  MUU,  1  Dow  &  CL  342. 
Mr,  Speedy  in  reply. 
The  demurrers  on  behalf  of  the  treasurer 
and  secretary  wefe  then  opened. 

Mr,  Speed,  in  support  of  tl^e  demurrers. 
— These  defendants  ou^t  not  to  have  been 
made  parties  to  the  suit  In  suits  against 
corporations  the  secretary  was  made  a  party, 
it  being  the  only  means  of  obtaining  dis- 
covery, as  a  corporation  could  <mly  answer 
under  its  common  seal;  but  that  had  no 
reference  to  private  partnerships,  unless  for 
some  specific  reason  alleged  it  was  shewn 
to  be  material  that  the  servants  of  the  com- 
pany should  be  made  parties  to  the  suit 
In  this  case  the  bill  contained  no  snch 
allegation,  neither  was  it  alleged  that  dther 
the  treasurer  or  secretary  was  a  member  of 
the  dub. — 

How  V.  Best,  5  Madd.  19. 

Story   on   Equity  Pleading,   pL   166, 
as.  2.  325. 

Fenton  v.  Hughes,  7  Vee.  287. 

Mii/ord  on  Pleading,  188,  320,  152, 
4th  edit 
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Mr,  Southgate  and  Mr,  Bevir, — By  the 
rules  of  the  society  the  secretary  and  trea- 
surer have  ministenal  and  directing  powers ; 
in  the  absence  of  any  committee  or  other 
managing  body,  it  was  necessary  to  make 
them  parties.  In  bills  against  companies 
the  directors  were  constantly  made  parties. 
The  Great  Western  Railtoay  Company 

V.  Rfukout,  5  De  Gex  <k  Sm.  290. 
Simpson  v.  Denison^  7  Rail.  Cas.  403. 
MttTU  Y.  the  Shretosbury  Railtoay  Com" 
pamy^  20  Law  J.  Rep.  (n.s.)  Chanc. 
169. 
Beman  v.  Ruffordy  1  Sim.  N.a  650 ; 
&c  20  Law  J.  Rep.  (n.s.)  Chanc. 
537. 
Stmrge  y.  the  Eattem  Union  Railway 
Company,  7  De  Gex,  M.  &  O.  15a 
Mr,  Speedy  in  reply. 

The  Masteb  op  thb  Rolls. — ^There  are 
four  objections  taken  to  this  bill,  consider- 
ing all  the  demurrers  together ;  three  are 
technical,  they  may  be  important;  the 
fourth  is  upon  the  merits.  The  first  objec- 
tion is  that  the  association  is  an  illegal  one; 
the  second,  that  the  defendants  are  not 
personally  liable  to  be  sued ;  the  third, 
that  at  all  events  the  treasurer  and  the 
secretary  cannot  be  sued;  and  the  fourth 
is,  that,  upon  the  fSncts  stated,  the  pbuntiff 
has  no  equi^. 

The  company  was  a  set  of  persons  joined 
together  who  put  into  a  common  fund  sums 
of  money  proportioned  to  the  amounts 
which  they  required  to  be  paid  to  them  in 
case  of  the  loss  of  the  vessels  to  which  they 
were  entitled.  It  may  be  called  an  insur-^ 
ance ;  and  it  was,  in  fact,  an  insurance. 
They  were  in  the  nature  of  a  joint-stock 
company,  or  partners  in  particular  adven- 
tures. Each  person  had  a  ship,  and  each 
person  valued  it  at  so  much  as  was  the 
proper  sum  to  be  paid  in  case  the  ship 
should  be  lost,  and  each  paid  a  certain 
proportion  into  a  bank  or  common  fund 
for  that  purpose.  It  is  suggested  that  this 
must  be  an  illegal  association;  that  the 
statute  35  G^.  3.  c.  6.  makes  it  illegal 
Upon  looking  at  that  statute,  I  am  of 
opinion  that  is  not  so.  The  statute  was  really 
intended  to  prevent  gaming  among  under- 
writers :  it  related  to  the  underwriting  of 
policies,  and  this  is  not  at  all  affected  by 
the  act^  nor  does  it  make  it  illegal  for  per- 


sons who  are  ownera  of  ships  to  join  to- 
gether and  make  a  common  ^ind  by  which 
tiiey  severally  contribute  among  themselves 
in  case  of  the  loss  of  a  ship.  The  cases 
cited  shew  that.  Whether  it  is  necessary  to 
have  a  policy  appears  extremely  doubtful. 
I  should  be  inclined  to  think  that  it  is  not, 
but  that  will  be  open  to  the  defendants  at 
the  hearing  of  the  cause;  at  present  it  is 
not  necessary  to  go  beyond  what  the  rules 
state. 

The  second  objection  is,  that  the  defen- 
dants, other  than  the  treasurer  and  secre- 
tary, are  not  the  persons  to  be  sued.  It  is 
true  they  are  members  of  the  association, 
and  contribute  to  the  common  fund ;  they 
are  persons  holding  ships,  and  they  have 
agreed  to  contribute  among  themselves  to 
the  losses.  But  it  is  said  that,  by  the  rules, 
the  company  is  to  be  governed  by  the 
finance  conmdttee,  and  that  this  committee 
shall  carry  on  the  whole  business  of  the 
concern ;  but  that  in  fskct  no  finance  com- 
mittee has  ever  been  appointed,  and  that 
consequently  there  is  no  body  of  manage- 
ment, and  that  being  so,  it  is  impossible 
you  can  do  anything  against  the  associa- 
tion except  by  suing  the  individual  mem- 
bers. The  first  question  is,  can  you  sue  all 
the  individual  members?  Supposing  all  the 
members  are  made  parties,  what  objection 
could  there  be  ?  It  is  to  be  observed  that, 
unless  I  hold  that  the  plaintiff  can  sue  all 
the  members,  and  that  this  association  is  not 
an  illegal  association,  the  only  consequence 
would  be  that  the  treasurer  and  secretary, 
if  they  have  a  material  control  over  the 
funds,  have  nothing  to  do  but  to  put  the 
amount  which  is  in  their  custody  into  their 
pockets,  and  tell  the  rest  of  the  shareholders, 
"  We  have  nothing  to  do  with  you ;  you 
cannot  come  against  us."  Mr.  Dale  was 
a  shareholder,  and  the  same  objection 
would  apply  to  any  one  of  the  other  defen- 
dants if  they  lost  a  vessel  and  came  to  have 
the  insurance  paid.  The  rest  of  the  members 
might  say,  "  You  have  nothing  to  do  with 
us."  And  if  the  matter  is  managed  by  the 
treasurer  and  secretary,  who  have  the  con- 
trol of  the  fund,  and  who  may  have  re- 
ceived so  much,  iJiey  might  take  the  money 
simply  themselves  and  say,  "You  have 
nothing  to  do  with  us ;  you  were  foolish 
enough  to  pay  your  money,  but  having  done 
so,  you  have  no  chum  agednst  us,  and  we 
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will  act  and  deal  with  it  as  we  think  fif 
The  objection  i^  made  because  they  think 
that  the  plaintiff  has  no  merits,  and  they 
want  by  this  side-wind  to  avoid  contesting 
the  question  of  merits.  But  the  necessary 
conclusion  would  be,  if  I  so  held,  that  it 
would  depend  upon  the  honour  of  the 
treasurer,  whether  he  would  put  the  money 
in  his  pocket  or  not.  The  other  members 
could  object,  and  say  that  he  is  bound  to 
account;  that  this  was  an  association  in 
which  they  were  entitled  to  have  the  fund 
set  apart  and  duly  administered,  according 
to  the  terms  upon  which  they  had  contri- 
buted it  If  that  is  so  with  respect  to  all 
the  members  of  the  association,  then,  this 
rule  is  well  established,  that  if  they  are  so 
numerous  that  they  cannot  be  made  parties 
to  a  cause  with  any  chance  of  bringing  it 
to  a  hearing,  that  abatements  and  t^e  like 
would  make  it  impossible  to  bring  it  to  a 
hearing,  then  you  may  make  two  or  three 
of  a  class  defendants  to  represent  the  in- 
terest of  that  class.  Formerly  that  was 
not  the  practice  of  this  Court,  but  that  has 
been  modified  and  altered  to  suit  the  exi- 
gencies of  modem  practice.  It  has  been 
held  that  you  may  make  three  or  four 
members  defendants,  provided  the  interest 
of  all  those  persons  whom  you  make  defen* 
dants  is  the  same  as  the  interest  of  all  those 
whom  you  do  not  make  defendants.  If 
there  are  three  or  four  classes  of  contribu- 
tories  to  a  concern,  or  in  a  joint-stock  com- 
pany, who  have  separate  and  conflicting 
interests,  then  you  may  select  two  or  three 
from  each  class  to  represent  that  interest,  in 
the  same  way  as  if  the  whole  class  had  really 
been  brought  before  the  Court.  It  is  ob- 
vious that  this  is  not  a  case  in  which  the 
plaintiff  could  have  sued  on  behalf  of 
himself  and  all  other  members  of  the 
concern,  because  he  is  actually  suing  the 
concern,  and  his  interest  is  in  conflict  with 
them  all.  It  sometimes  happens  that  there 
is  a  class  of  members  of  a  company  which 
have  a  conflicting  interest  with  the  others ; 
and  then  the  plaintiffs,  if  they  are  very 
numerous,  put  two  or  three  on  behalf  of 
themselves  and  all  the  others,  describing  the 
particular  interest,  against  all  other  persons 
who  are  members  and  who  are  defendants, 
according  to  the  view  of  the  parties.  This 
case  comes  within  that  rule.  A  few  per- 
sons may  be  selected  here  and  made  defen- 


dants to  represent  the  rest  of  the  body,  who 
are  not  members  before  the  Court.  Conse- 
quently, in  that  respect,  I  think  the  bill  is 
correct 

The  next  question  was,  whether  the 
treasurer  and  secretary  can  be  sued,  and 
certainly  that  was  a  question  of  more  nicety 
and  difficulty,  as  it  does  not  appear  by  any 
allegation  in  the  bill  that  they  are  members 
of  the  concern.  But  it  is  clear  they  are 
part  of  the  governing  body,  the  affiurs  are 
to  be  managed  by  the  members  generally, 
assisted  by  the  treasurer  and  secretary. 
Then  it  appears  that  the  treasurer  has  got 
the  fund.  It  is  the  right  of  every  member  of 
the  company  to  ascertain  how  the  treasurer 
administers  the  funds  of  the  company,  and 
in  what  manner  he  employs  them,  and  he 
is  bound  to  account  for  the  mode  in  which 
he  has  administered  them.  Here,  it  appears, 
he  has  acted  in  this  matter  upon  his  own 
authority,  or  upon  the  authority  of  some 
other  member  of  the  company,  refusing  to 
receive  certain  monies,  and  refusing  to  pay 
certain  other  monies :  this  is  entitled  to  con- 
sideration. Here  they  make  a  claim  to  the 
funds,  and  to  an  account  of  how  the  funds 
are  administered.  It  appears  from  the  state- 
ments here,  that  the  treasurer  and  secr^ary 
are  the  only  two  persons  who  manage  the 
concern  and  have  the  control  of  the  funds, 
and  they  are  properly  made  parties  there- 
fore to  a  bill  for  this  purpose.  That  is 
distinct  from  the  ordinary  case  of  a  corpo- 
ration, where  the  clerk  of  a  corporation  is 
made  a  party  merely  for  the  purpose  of 
giving  evidence  on  oath,  which  a  oorpcnra- 
'  tion  cannot  do. 

These  three  grounds,  although  very  im- 
portant to  be  fdlly  considered  at  the  hear- 
ing of  this  cause,  are  matters  which  are,  in 
their  nature,  technical ;  and  they  are  only 
expedients  whereby  the  defendants  say, 
"  We  won't  go  into  the  question  of  merits." 
But,  in  my  opinion,  their  case  in  this  re- 
spect fails. 

I  have  now  to  consider  whether,  upon 
the  question  of  merits,  the  case  also  foils. 
The  case  is  this  upon  the  merits :  Mr.  Dale 
had  a  ship  called  the  Betsey;  he  assessed 
the  value  of  the  ship  at  250/L  The  pre- 
mium to  be  paid  was,  3/.  15*.  in  respect 
of  this  sum.  The  premium  was  duly  paid 
up  to  the  month  of  October  1860,  but  after 
the  month  of  October  1860  he  did  not 
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pay  one ;  and  the  secretaiy  wrote  to  liim 
on  the  18th  of  October  to  inform  him  that 
he  had  not  paid  it,  and  that  he  mnst  pay 
np  his  subscription.  In  the  mean  time,  on 
the  23rd  of  October  the  vessel  was  lost 
Upon  the  25th,  the  owner  of  the  Betsey  sent 
to  the  association  asking  for  the  amount  of 
the  loss,  upon  which  the  secretary  says, 
'^  You  have  not  paid  the  amount  of  what 
was  due  last  October;"  upon  which,  two 
days  after,  he  sends  the  amount,  tenders  it, 
and  thereupon  the  secretary  refuses  it.  He 
tenders  it  several  times,  and  upon  all  occsr 
flions  the  secretary  refuses  it  Will  that  en- 
title a  person  to  the  same  benefit  as  if  he  had 
paid  it  before  he  knew  of  the  lossi  It  is  a 
question  of  some  nicety.  The  16th  rule  in- 
duces me  to  overrule  the  demurrer.  There  is 
some  ambiguity  as  to  its  effect  and  meaning ; 
but  it  is  sufficiently  in  favour  of  the  plaintiff 
to  say  that  he  is  entitled  to  have  this  cause 
heard.  The  amount  of  the  premium  was 
alone  tendered;  there  does  not  appear  to 
have  been  any  tender  of  the  fine  of  10^  per 
cent  per  month  upon  the  amount,  and  it  is 
now  contended  that  it  would  not  be  due 
unless  the  premium  had  been  neglected  to 
be  paid  for  one  calendar  month  a^r  it  be- 
came due;  and  that  was  not  so  in  the  pre- 
sent case,  upon  the  facts  alleged  in  the  bilL 
Upon  that  part  of  the  case,  leaving  un- 
touched the  question  whether  the  know- 
ledge of  the  loss  would  make  any  difference 
with  respect  to  that  clause,  the  question 
must  be  reserved  to  the  hearing,  when  the 
matter  may  be  determined.  The  demurrers 
cannot  be  sustained. 


Wood, 
July 


,V.C.J 

7,8.  \ 


THB  LEATHEB  CLOTH  COM- 
PANY (limited)  V.  THB 
AMEBIOAN  LEATHER  CLOTH 
COMPANY  (UMITBD). 

Trade-Mark — Injunction, 

In  1855  J.  R.  and  C.  P.  Crockett,  in 
partnership  vnth  other  persons,  carried  on 
business  as  manufacturers  of  leather  cloth, 
both  at  Newark,  in  the  United  States,  and 
at  West  Ham,  in  England,  under  the  style 
of  the  Crockett  International  Leather  Cloth 
Company.  In  1857  the  C.  I,  L,  C.  Company 
sold  to  a  newly-formed  English  company, 
"  The  Leather  Cloth  Company  (Limited),'' 
their  business  in  England,  together  with  their 
Nbw  fiaiv,  82.— CHA>a 


right  to  use^  in  Oreat  Britain,  the  trade- 
marks up  to  that  time  used  by  them.  The 
L.  G.  Co.  thereupon  commenced  business  at 
West  Ham,  using  the  trade-mark  previously 
used  by  the  C,  L  L,  G,  Company,  which  con- 
tatned  the  words  "J.Rdf  G.  P,  Crockett^ 
Manufacturers,'^  and  also  the  words  "  Croc- 
kett International  Leather  Cloth  Company^ 
Newark,  N.J,  U.8.A.,  and  West  Ham, 
Essex,  England."  On  biU  filed  by  the 
L.  C.  Company  (Limited  J  to  restrain  a 
colourable  imitation  of  this  trade-mark  by 
a  rival  company  in  England: — Held,  that 
although  the  goods  sold  by  tkeplaintijs  were 
noty  in  fact,  mantrfactured  by  J.R.  d:  C.  P. 
Crock^  and  although  the  pUUntiffs  had  no 
m^nufactoTy  at  Newark,  U.S.A.,  they  were 
entitled  to  be  protected  intheuseofthe  trade- 
mark. 

The  L.  C.  Co.  had  a  patent  for  "tanned 
leather  cloth,"  and  were  in  the  habit  of 
stamping  "  Tanned  Leather  Cloth,  Patented** 
on  all  their  goods^  whether  tanned  or 
not :  —  Held,  that  as  any  person  could 
see  whether  the  cloth  v>as  tanned  or  not,  this 
was  not  such  a  misrepresentation  as  to  pre- 
clude them  from  relief  in  a  Court  of  equity^ 

Hall  V.  Barrows  observed  upon. 

This  was  a  suit  instituted  by  the  Leather 
Cloth  Company  (Limited)  to  prevent  the 
use  of  a  particular  trade-mark  by  the 
American  Leather  Cloth  Company  (Li- 
mited). 

Messrs.  John  R  Crockett  and  Caleb 
Pearson  Crockett  carried  on  business  toge- 
ther at  Newark,  in  the  State  of  New  Jersey, 
as  manufacturers  of  a  fabric  which  obtained 
considerable  celebrity,  and  was  generally 
known  as  Crockett's  Leather  Cloth. 

In  1852  this  manufacture  was  first  intro- 
duced into  England  by  Messrs.  Crockett 
through  the  agency  of  a  certain  firm  of 
Dodge  <k  Brewster. 

In  1854  this  firm,  which  consisted  of 
two  partners,  namely,  N.  S.  Dodge  and 
H.  P.  Brewster,  was  dissolved,  and  a  fresh 
partnership  created  between  N.  S.  Dodge, 
L.  S.  Bacon  and  R  L.  Giandonati,  under 
the  style  of  Dodge,  Bacon  &  Co. 

In  1854  L.  S.  Bacon  and  R  L.  Gian- 
donati became  partners  in  the  American 
firm  of  "  Crocketts,"  and  the  style  of  the 
last-mentioned  firm  was  thereupon  changed 
to  "Crocketts&Ca" 
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In  October  1855  the  members  of  the  firm 
of  Crocketts  &  Co.  dissolved  partnership, 
and,  together  with  certain  other  persons, 
established  in  America  a  joint-stock  com- 
pany, which  was  duly  incorporated,  under 
the  style  of  the  Crockett  International 
Leather  Cloth  Company;  the  chief  objects 
of  the  company  being  the  manufacture  of 
leather  cloth  in  America  and  in  the  king- 
doms of  Great  Britain,  France  and  Germany. 

Previous  to  the  formation  of  this  Inter- 
national Company  certain  improvements  in 
the  manufacture  and  in  the  machinery  used 
had  been  invented  by  C.  P.  Crockett ;  and 
upon  the  establishment  of  the  International 
Company,  the  firm  of  Dodge  &  Co.,  as  agents 
for  and  on  behalf  of  the  International  Com- 
pany, took  out  patents  for  these  inventions 
both  in  England  and  France.  Those  taken 
out  in  England  were  the  following : 

On  the  20th  of  October  1856  for  im- 
provements in  machinery  or  apparatus  for 
spreading  or  distributing  waterproofing  or 
similar  composition  over  webs  or  sheets ; 
and  on  the  14th  of  January  1856  for  im- 
provements in  the  preparation  or  manufac- 
ture of  tanned  leather  cloth. 

Upon  the  establishment  of  the  Inter- 
national Company  the  firm  of  Dodge  k  Co., 
as  agents  for  the  International  Company, 
procured  a  lease  of  a  certain  factory  at 
West  Ham,  in  Essex ;  and,  on  behalf  of  the 
International  Company,  commenced  and 
carried  on  the  manufacture  of  the  fabric 
known  as  Crockett's  leather  cloth. 

In  1857  the  International  Company  de- 
termined to  dispose  of  its  lease  and  busi- 
ness at  West  Ham  and  of  the  benefit  of 
the  patents  in  England  and  France,  and 
appointed  C.  P.  (>ockett  its  attorney  to 
effect  such  sala 

In  the  same  year  negotiations  were  com- 
menced by  the  firm  of  Dodge,  Bacon  <k  Co. 
and  Jean  Baptiste  Athanase  Lorsont  for 
the  formation  in  this  country  of  a  company, 
with  limited  liability,  having  for  its  object 
the  purchase  of  the  factory  and  business  at 
West  Ham,  and  the  carrying  on  the  manu- 
facture of  leather  cloth.  These  negotiations 
resulted,  in  1857,  in  the  formation  of  the 
Leather  Cloth  Company,  Limited  (the  plain- 
tiflfe  in  this  suit),  which  was  duly  incorpo- 
rated. As  a  preliminary  to  the  formation  of 
the  plaintiffs'  company  an  agreement,  dated 
May  21,  1857,  was  entered  into  between 


L.  S.  Bacon,  N.  S.  Dodge,  R.  L  Giaodo- 
nati  and  J.  B.  A.  Lorsont,  for  themBelves 
jointly  and  severally,  and  C.  P.  Crockett,  as 
the  attorney  of  the  International  Company 
of  the  one  part,  and  John  Murray  as  agent 
for  the  then  intended  Leather  Cloth  Com- 
pany, Limited,  of  the  other  part,  whereby  it 
was,  amongst  other  things,  agreed,  that  the 
said  parties  thereto  of  the  first  part,  or  any 
of  them,  would  not  directly  or  indirectly 
cany  on,  nor  would  they,  to  the  best  of 
their  power,  allow  to  be  carried  on  by  others 
in  any  part  of  Europe,  any  company  or 
manufactory  having  for  its  object  the  manu- 
facture or  sale  of  productions  which  were 
the  subject  of  the  above-mentioned  letters 
patent,  and  manufactured  in  the  business 
or  manufactory    at  West  Ham,  as  aboYe 
mentioned,  and  would  not  communicate  to 
any  person  or  persons  the  means  or  pro- 
cesses of  such  manufacture  so  as  in  any. 
way  to  interfere  with  the  exclusive  enjoy- 
ment by  the  said  intended  company  of  the 
benefits  thereby  agreed  to  be  purchased. 

The  benefit  of  the  above  -  mentioned 
patents,  and  the  lease  and  factory  at  West 
Ham,  were  eventually  purchased  by  the 
plaintiffs  for  20,000/.,  and  assignments  of 
tiiie  benefit  of  the  severzd  patents  and 
of  the  lease  of  the  premises  at  West 
Ham  were  made  to  the  plaintiff  by 
two  several  indentures,  each  dated  the 
8th  of  July  1857.  By  one  of  such  in- 
dentures, made  between  N.  S.  Dodge 
of  the  first  part,  the  International  Com- 
pany by  C.  P.  Crockett  (therein  described 
as  the  true  and  lawful  attorney  of  the 
last-named  company)  of  the  second  part, 
and  the  plaintiffs  of  the  third  part,  the 
above-mentioned  letters  patent,  the  fna- 
chineiy,  tools  and  fixtures  at  West  Ham, 
and  the  goodwill  of  and  in  the  business 
carried  on  by  the  International  Company 
at  West  Ham,  were  assigned  to  the  plain- 
tiffs; together  with  fiill  powerand  authority 
for  the  plaintiffs  to  use  all  and  singular  the 
trade-marks  theretofore  used  by  ^e  Inter- 
national Company  in  the  course  of  tiieir 
business  at  West  Ham. 

Upon  the  establishment  of  the  plaintifis' 
company,  they  immediately  commenced, 
and  have  ever  since  continued  the  manu- 
facture of  leather  cloth  according  to  the 
processes  of  manufacture  before  used  hy 
the  International  Company. 
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From  the  date  of  their  incorporation 
down  to  the  month  of  July  1859,  the  plain- 
tifis  employed,  as  their  sole  agents  for  the 
sale  of  their  manu£ix;ture8,  N.  S.  Dodge 
d;  B.  L.  Giandonati,  who  were  carrying  on 
business  in  partnership,  L.  S.  Bacon  having 
retired  from  the  firm. 

At  the  date  of  the  above-mentioned  pur- 
chase the  International  Company  were 
using  as  their  trade-mark. 

An  American  Eagle,  above  which  was 
printed  "Excelsior,"  and  below  were  the 
words  following : 

"Crocketts&Co. 

Tanned  Leather  Cloth, 

Patented  Jan.  24th,  '56. 

J.  R  dc  C.  P.  Crockett, 

Manufacturers. 

12  yds." 

the  whole  being  surrounded  by  the  foUow- 

»  iag  words  in  a  circular  form  : 

"  Crockett  International  Leather  Cloth 
Company,  Newark,  N.J.,  U.S.  A,  West  Ham, 
Essex,  England.'' 

The  plaintiffs,  upon  completing  the  afore- 
said purchase,  immediately  adopted  the 
above-mentioned  trade-mark,  and  used  it 
for  stamping  their  goods  of  the  first  quality. 
In  August  1861,  the  American  Leather 
Cloth  Company,  Limited  (the  defendants  in 
the  present  suit),  were  incorporated  for  the 
purpose  of  carrying  on  the  manufacture  and 
sale  of  leather  clotiL 

The  defendants'  manufactory  was  situate 
in  the  Old  Kent  Road,  on  the  premises 
formerly  used  by  Messrs.  Dodge  &  Gian- 
donatL  The  general  manager  of  the  defen- 
dants' company,  Mr.  Thomas,  and  the 
secretary,  Mr.  Stonard,  were  both  previously 
in  the  employ  of  Messrs.  Dodge  &  Giando- 
nati,  as  clerks,  and  the  defendants'  manager 
at  the  works  in  the  Old  Kent  Road,  Mr. 
Wegelin,  had  been  previously  in  the  employ 
of  the  plaintiffs'  company,  first  at  West 
Ham  and  afterwards  at  Rouen. 

The  defendants  adopted  as  their  trade- 
mark for  goods  of  the  first  quality  the 
following :  above  the  symbol  of  an  eagle 
the  word  "  Superior,"  the  following  words 
being  printed  beneath : 

"Leather  Cloth, 

Manufactured  by  their  Manager, 

Late  with 

J.  B.  <fe  C.  P.  Crockett  &  Co., 

12  yds. 

Old  Kent  Road,  Londcm," 


the  words  "American  Leather  Cloth  Com- 
pany, Limited"  being  printed  in  a  semicircle 
over  all. 

On  the  27th  of  September  1861  the 
plaintiffs  filed  a  bill  praying  that  the  defen- 
dants might  be  restrained  from  selling  aiiy 
goods  marked  with  the  above-mentioned 
trade-mark,  or  any  other  stamp  or  trade- 
mark so  contrived  or  expressed  as  by  colour- 
able imitation  or  otherwise  to  represent  the 
fabric  or  article  manufactured  or  sold  by 
the  defendants  as  being  the  same  fabric  or 
article  as  that  manu£Eu;tured  or  sold  by  the 
plaintiffs,  or  as  being  the  fabric  or  article 
known  as  Crockett's  leather  cloth. 

It  appeared  from  the  evidence  that  the 
defend!{mts'  manager  at  the  works  in  the 
Old  Kent  Road,  W.  Wegelin,  never  had 
been  employed  by  J.  R.  &  C.  P.  Crockett 
&  Co.,  but  that  Thomas,  the  general  manager, 
had  been  employed  by  Messrs.  Dodge  & 
Co.  at  the  time  they  were  acting  for  the 
Crocketts.  Thomas  admitted  that  he  had 
always  been  paid  by  Dodge. 

The  case  set  up  by  the  def^dants  was 
that  there  was  nothmg  distinctive  in  the 
plaintiffs'  trade-mark — that  other  persons 
used  a  similar  trade-mark,  and  in  particular 
that  Messrs.  J.  R.  &  C.  P.  Crockettjcontinued 
to  use  a  trade-mark  identically  the  same 
as  that  used  by  the  plainti£&,  except  that 
the  words  "  West  Ham,  Essex,  EngUnd,'* 
were  omitted,  and  that  the  use  of  such 
trade-mark  by  Messrs.  Crockett  had  never 
been  interfered  with  by  the  plaintiffa  That 
Giandonati,  as  a  partner  with  Crockett  & 
Co.  in  America,  was  entitled  to  use  this 
trade-mark,  and  that  he  had  never  parted 
with  his  right  And  further,  that  the  plain- 
tiffs were  not  entitled  to  relief  because 
they  were  in  the  habit  of  affixing  their 
above-mentioned  trade-mark  to  all  their 
first-class  leather  doth,  whether  tanned  or 
untanned,  whereby  the  public  were  de- 
ceived; and  the  defendants  further  con- 
tended that  the  patent  was  of  no  real  value, 
the  tanning  being  absolutely  injurious  to 
the  cloth ;  and  that  the  patent  had  been 
obtained  solely  to  enable  the  plaintiffs  to 
introduce  the  word  "patent"  in  their  trade- 
mark. 

Evidence  was,  however,  produced  shew- 
ing that  Messrs.  Crockett's  business  was 
confined  to  the  United  States,  and  that  if 
they  had  exported  any  goods  to  this  country 
for  sale,  they  had  never  had  any  depot  here. 
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The  plaintifrs  also  produced  evidence  that 
although  most  customers  shewed  no  prefer- 
ence for  "  tanned"  leather  cloth,  yet  that 
the  London,  Brighton  and  South-Coast 
Railway  Company  would  use  no  other.  It 
was  also  proved  that  the  leather  cloth  manu- 
factured by  Messrs.  Crockett  had  obtained 
considerable  celebrity  in  the  trade  under 
the  designation  of  "Crockett's  leather 
cloth,"  and  that  the  defendants  when  asked 
for  "Crockett's  leather  cloth"  supplied 
leather  doth  manu&ctured  by  themselves 
and  stamped  with  their  above-mentioned 
trade-mark. 

Sir  H,  Cairns  and  Mr.  Dickinson,  for 
the  plaintiffs,  cited  the  following  cases  : 
Croft  V.  Day,  7  Beav.  84. 
Edelsten  v.  Vick,  11  Hare,  78. 
The  Collins  Co,  v.  Brown,  3  Kay  k  J. 

423. 
Webster  v.  Webster,  8  Swanst  490. 
Churtony,  Douglas,  Johns.  174;  b.c.  28 

Law  J.  Rep.  (n.s.)  Chanc.  841. 
Batty  V.  Hill,  1  Hem.  &  Mil  264. 
Dent  V.  Turpin,    Tuckers,  Turpin,  2 
Jo.  &  H.  139  j  s.  0.  30  Law  J.  Rep. 
(n.s.)  Chanc  495. 

Mr.  Bolt  and  Mr.  T.  H.  Fischer,  for  the 
defendants,  cited  the  following  cases  : 
Ferry  v.  TruefiU,  6  Beav.  ^Q,  418. 
Hall  V.  jBarrou^*  (before  M.R.),  ante,  548. 
Motley  V.  Downman,  3  MyL  &  Cr.  1; 

B.  c.  6  Law  J.  Rep.  (n.s.)  Chana  308. 
Flavel  V.  Harrison,  10  Hare,  467;  s.  o. 

22  Law  J.  Rep.  (n.b.)  Chanc.  866. 
Blanchard  v.  HUl,  2  Atk.  484. 
Bury  V.  Bedford,  1  New  Rep.  5. 

Wood,  V.C.  (after  stating  the  circum- 
stances).— ^The  questions  I  have  to  consider 
are,  first,  what  was  the  trade-mark  alleged 
to  have  been  improperly  taken ;  secondly, 
how  far,  regard  being  had  to  the  late  case 
before  l^e  Master  of  the  Rolls,  there  could 
be  any  parting  with  the  right ;  then  how 
far,  if  parted  with,  others  were  left  in 
possession  of  it,  so  that  it  could  not  be 
regarded  as  denoting  the  peculiar  business 
carried  on  by  the  plaintiffs;  and  lastly,  there 
is  a  difficult  question  as  to  the  circimistance 
of  certain  indicia  in  that  trade-mark  which 
speak  of  letters  patent  having  been  obtained, 
having  been  put  upon  a  class  of  goods,  as 
to  which  the  patent  had  not  been  obtained. 

As  regards  the  trade-mark,  there  is  no  dis* 


pute  as  to  the  &ct  of  the  firm  having  been 
constituted  and  the  manufacture  having 
been  carried  on  by  successive  firms  both  in 
America  and  here.  Messrs.  J.  R  &  C.  P. 
Crockett  being  the  original  inventors,  they 
afterwards  take  into  partnership  the  West 
Ham  firm,  and  then  merge  themselves  in 
the  International  Company.  The  plaintiff 
mark  shews  it  was  a  marie  used  from  the 
time  of  that  merger,  and  the  mark  is  tins — 
in  a  circle,  the  words  "  Crockett's  Interna- 
tional Leather  Cloth  Company,  Newaric, 
N.  J.,  U.S.A.  West  Ham,  Essex,  England.' 
All  that  part  was  perfectly  true  at  the  time  of 
the  invention  of  this  mark.  Then  thereis  put 
the  American  eagle  and  ''  Excelsior"  over 
it,  "Crockett  A  Co."  underneath;  then  there 
is  "J.  R  &  C.  R  Crockett,  manu&ctnierB, 
12  yards,"  underneath  that.  Then  there  is 
in  the  intermediate  space  "Crockett  & 
Co.,  Tanned  Leather  Cloth,  Patented  Jan.  • 
24tii,  1856."  That  is  a  mistake ;  it  should 
be  the  14th,  but  nothing  turns  on  that  I 
will  read  it  as  if  it  was  the  14th  of  Januaiy 
1856.  All  this  is  anterior  to  the  assign- 
ment, and  according  to  the  evidence  Uie 
whole  of  this  mark,  including  this  objec- 
tionable part,  was  in  use  before  the  assign- 
ment, and  was  a  thing  not  assigned,  because 
I  observe  the  draftsman  has  done  it  in  a 
very  correct  form,  taking  my  view  of  what 
the  trade-mark  is,  he  has  assigned  the 
goodwill  of  the  business,  but  he  has  only 
given  fiill  power  and  liberty  to  use  the 
trade-mark,  which  is  the  right  form  of  dis- 
posing of  an  interest  of  this  description. 

The  first  objection  raised  to  the  phdn- 
tiffs*  case,  irrespective  of  the  merits  or 
demerits  of  the  defendants'  case,  is  this: 
It  is  said  that  the  parties  could  not  paxt 
with  the  use  of  the  trade-mark  in  the 
manner  in  which  they  proposed  to  part 
with  it  by  the  deed  of  1857,  because  the 
trade-mark  represents  on  the  hce  of  it 
that  the  goods  are  manufactured  by  J.  R 
<fe  C.  P.  Crockett;  it  represents  also  Crock- 
etts' international  manufacture;  it  represents 
that  their  manufacture  is  in  the  United 
States — at  Newark,  as  well  as  at  West  I^m, 
Essex;  and  that  from  the  time  the  assign- 
ment was  executed  the  parties  who  were 
to  carry  on  the  manufacture  in  England 
would  no  longer  carry  it  on  in  New  Jersey 
by  J.  R.  &  C.  P.  CVockett,  and  that  it  was, 
in  fact,  an  entirely  new  company,  and  that 
upon  tiie  principles  upon  which  this  Court 
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has  acted  with  reference  to  trade-marks, 
according  to  which  it  wiU  not  allow  the 
public  to  be  deceiyed,  these  various  nusre- 
presentations,   wholly  irrespective  of  the 
question  about  the  patent,  were  such  as 
to  render  it  impossible  for  the   Court  to 
assist  the    plaintiffl     Now,   the  question 
as  to  what  is  or  is  not  the  possession  of 
the  trade-mark,  I  think,  has  been  so  clearly 
laid  down  by  Lord  Langdale  in  Perry  v. 
TrueJUt,  that  I  would  rather  use  his  words 
than  my  own.    He  says,  "  I  think  that  the 
principle  on  which  both  the  Courts  of  law 
and  equity  proceed  in  granting  relief  and 
protection  in  cases  of  this  sort  is  very  well 
understood.    A  man  is  not  to  sell  his  own 
goods   under  the  pretence  that  they  are 
the  goods  of  another  man;  he  cannot  be 
permitted  to  practise  such  a  deception,  nor 
to  use  the  means  which  contribute  to  that 
end;  he  cannot,  therefore,  be  allowed  to 
use  names,  marks,  letters  or  other  indicia 
by   which  he  may  induce  purchasers  to 
believe  that  the  goods  which  he  is  selling 
are  the  manufacture  of  another  person.    I 
own  it  does  not  seem  to  me  that  a  man 
can  acquire  a  property  merely  in  a  name 
or  mark;  but  whedier  he  has  or  has  not  a 
property  in  the  name  or  the  mark,  I  have  no 
doubt  that  another  person  has  not  a  right 
to  use  that  name  or  mark  for  the  puri)oses 
of  deception  and  in  order  to  attract  to 
himself  that  trade  or  custom  which  without 
that  improper  act  would  have  flowed  to 
the  person  who  first  used  or  was  alone  in 
the  habit  of  using  the  particular  name  or 
mark."    The  same  case  indicates  also  one 
of  those   instances   in  which    fraudulent 
misrepresentation  on  the  part  of  the  plain- 
tiff will  render  it  impossible  for  this  Court 
to  assist  him. 

I  should  observe,  both  in  that  case  and 
in  the  case  of  Pidding  v.  How  (1),  the 
Court  did  not  refuse  to  give  any  assistance, 
but  said  it  would  not  assist  the  plaintiff 
till  he  had  established  the  right  at  law; 
and  I  have  done  the  same  thing  myself;  I 
have  retained  the  suit,  with  liberty  to 
bring  an  action.  This  question  never  rests 
upon  property  at  all,  but  it  is  simply  a 
question  whether  or  not  the  act  of  the 
defendant  is  such  an  act  as  to  hold  out. 


(1)  8  Sim.  477 ;  s.  o.  6  Law  J.  Bep.  (v.s.)  Chaao. 
345. 


on  the  part  of  the  defendant,  that  his 
goods  are  the  manufacture  of  another 
person,  which  manufacture  has  become 
known  by  certain  names,  or  whatever  the 
indicia  may  be  which  distinguish  goods  of 
his  manufacture  from  those  of  the  manu- 
fSacture  of  any  other  person.  The  Master 
of  the  Rolls,  in  HaU  v.  Barrows,  observed 
that  the  doctrine  did  not  wholly  rest  on 
fraud,  although  in  law  it  \&  necessaiy  the 
idenier  should  be  alleged  before  the  plain- 
tiff can  recover.  This  Court  has  held,  that 
it  is  not  necessary  to  prove  the  sdentery 
but  the  Court  will  grant  an  ii^unction  to 
prevent  that  which  will  deceive  the  public, 
although  it  may  be  proved  that  the  defen- 
dant had  no  firaudulent  intent  at  the  time 
he  made  the  representation.  I  think  the 
difference  between  the  Courts  of  law  and 
equity  in  that  respect  is,  that  the  Courts 
of  law  do  not  think  that  the  defendant  has 
made  himself  liable  to  an  action  where  the 
maliLa  animus  does  not  exist;  while  this 
Court  does  think  if  he  continues  that  repre- 
sentation after  he  has  been  told  what  the 
nature  of  the  plaintiff's  right  is,  he  will  be 
committing  a  fraud,  and  the  case  may  be 
put  in  substance  as  being  founded  on  the 
jurisdiction  of  this  Court  to  prevent  fraud 
by  one  person  on  the  right  of  another. 

With  regard  to  the  right  to  property, 
the  Master  of  the  Bolls  also  made  some 
observations  upon  a  particular  class  of  cases 
in  which  the  right  ought  to  be  proved  to 
be  almost  a  right  to  property;  but  even 
then  I  doubt  whether  it  would  amount  to 
what  this  Court  would  think  property :  for 
instance,  in  the  case  where  the  manufacture 
has  derived  its  merit  from  the  locality,  as 
in  the  case  of  vineyards  that  have  acquired 
a  reputation  for  a  particular  quality  of 
wine :  if  there  is  a  vineyard  of  a  particular 
character,  and  the  initials  of  the  vineyard 
are  marked  upon  the  wine-vesseLs  to  indi- 
cate the  growth  of  that  particular  locality, 
a  sale  of  that  vineyard  might  include  the 
use  of  the  mark  that  denoted  the  growth  of 
that  particular  property,  so  that  the  Court 
would  prevent  any  other  person  from  indi- 
cating his  wine  to  be  the  growth  of  that 
particular  land,  which  it  was  not 

I  should  not  have  commented  so  much 
upon  this  if  it  had  not  been  for  the  judg- 
ment of  the  Master  of  the  Bolls,  whidi 
makes  it  seem  to  me  to  be  proper  to  express 
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my  views  on  the  principles  of  law  which 
are  to  govern  me  in  granting  or  not  grant- 
ing the  injunction  in  the  present  case. 

Then  it  is  said,  How  can  you  part  with 
this  right  1  If  it  had  been  a  sale  of  land 
— ^take  the  case  of  a  vineyard,  which  I 
have  mentioned  —  you  would  not  allow 
a  man  to  buy  that  land  and  then  to  sell 
his  own  inferior  productions  from  some 
other  part  of  the  kingdom  stamped  with 
that  mark.  But  here  the  question  is  a 
very  different  one — a  trade-mark  has  been 
used  for  a  number  of  years  by  an  esta- 
blished manufacturer  of  the  name  of  Crock- 
ett, who  has  manufactured  his  goods  of  a 
quality  that  induces  persons  to  purchase 
them — the  question  is,  whether  that  mark 
may  be  used  after  he  has  ceased  to  make 
the  article.  Now  I  have  had  occasion  to  con- 
sider that  certainly  two  or  three  times  over 
— it  did  not  come  upon  me  by  surprise;  I 
have  frequently  had  occasion  to  reflect  upon 
the  subject,  and  it  does  appear  to  me  ^at 
if  I  were  to  hold  that  it  is  not  competent 
for  a  person  who  has  once  acquired  a  repu- 
tation in  his  trade,  on  parting  with  his 
trade,  to  continue  his  name  in  the  business, 
I  should  be  striking  at  an  enormous  number 
of  cases  as  being  fraudulent.  The  business 
of  this  country  has  been  conducted  on  a 
perfectly  analogous  principle  for  centuries, 
that  is  to  say,  manufacturers  put  the  same 
mark  on  the  goods,  they  being  manufactured 
at  the  same  place  with  the  same  machinery. 
A  man  has  purchased  the  whole  of  the  trade 
and  the  secret  of  the  trade  (because  that 
is  the  case  here,  the  method  is  not  to  be 
divulged) ;  if  such  a  man  is  not  to  be  allowed 
to  call  his  manufacture  what  it  was  when 
he  took  to  it,  then  Messrs.  Child  are  wrong 
in  calling  their  bank  Childs*  Bank.  In- 
stances might  be  found  throughout  every 
class  of  trade  in  this  metropolis ;  I  believe 
a  very  large  portion  of  them  indeed  are  car- 
ried on  by  persons  under  a  particular  name 
.  when  there  is  not  one  single  person  of  that 
name  in  the  firm.  If  it  is  said  confidence 
is  given  to  the  name,  take  the  case  of  solici- 
tors' firms,  where  the  confidence  is  still 
greater  than  in  ordinary  businesses ;  I  should 
be  much  siuprised  if  a  firm  of  solicitors 
who  were  to  continue  the  name  of  the  old 
firm,  were  to  be  told  they  could  not 
recover  their  costs  because  there  was  a 
fraud  in  holding  out  the  name  of  a  person 


no  longer  existing.  I  should  certainly  hold 
a  person  may  write  the  same  name  oy&  & 
shop-door  that  has  acquired  a  celebrity  by 
that  particuliur  name.  The  shop  is  known, 
the  kind  of  goods  supplied  there  is  known; 
and  to  suppose  the  public  rely  upon  a 
particular  individual  is  absurd ;  it  may  be 
brought  to  this,  that  they  rest  on  the  civility 
of  a  particular  partner,  and  when  that  part- 
ner retires  it  ought  to  be  notified.  I  appre- 
hend I  shotdd  be  carrying  the  case  a  great 
deal  too  far  if  I  were  to  lay  down  any  sach 
doctrine  as  that  The  case  before  the  Master 
of  the  Rolls  does  not  go  nearly  to  that 
length,  there  is  nothing  of  the  kind  decided 
there;  but,  inasmuch  as  there  was  one 
partner  who  had  a  right  to  the  trade-mark, 
the  Court  could  not  dispose  of  it  against 
that  partner. 

Mr.  Eolt—Wiih  rcjgard  to  that  point 
about  solicitors,  there  is  a  provision  in  the 
Solicitors'  Act,  6  <k  7  Vict  c.  73.  ss.26,  32, 
that  if  a  solicitor  carries  on  his  business  in 
the  name  of  another,  he  shall  not  recover 
his  costs. 

The  Vice  Chancelloe. — That  is  quite 
a  different  case.  I  am  talking  of  a  deceased 
person.  That  provision  in  the  Solicitors'  Act 
strikes  at  this :  that  a  solicitor  shall  not 
carry  on  business  for  a  person  who  is  not  on 
the  Attomies'  RolL  I  am  speaking  of  the 
case  of  a  deceased  partner  who  never  could 
be  again  a  solicitor.  I  happen  to  know 
several  firms  who  have  the  names  of  de- 
ceased partners  in  the  firm,  and  I  should 
be  exceedingly  surprised  if  their  costs 
were  called  in  question  because  the  names 
of  the  deceased  partners  still  remained  in 
the  firm.  That  act  was  passed<iifvrM>tii/iiti^ 
not  to  prevent  a  fraud  on  the  public  in  that 
sense,  but  to  prevent  a  person  not  qualified 
frt)m  interfering  in  the  canying  on  of  the 
business.  I  hold,  therefore,  ^lat  the  plain- 
tiffs were  perfectly  entitled,  having  made 
this  purchase,  to  use  that  trade-mark  which 
had  been  used  at  the  time  by  those  who 
parted  with  the  business  to  them.  Upon 
the  face  of  it,  in  truth,  the  plaintiffs'  trade- 
mark teUs  three  stories  to  anybody  who 
looks  at  it :  there  is  the  "  Crockett's  Int«> 
national," the  "Crockett  &  Co.,"  and  then 
"J.  R.  &  C.  P.  Crockett,  manufecturw": 
the  transfer  of  the  trade  is  marked  upon  the 
face  of  it  for  some  purpose  or  other.  Take 
the  case  of  Morison's  Pills :    I  apprehend 
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Moiison's  Pills  would  be  protected  now, 
as  they  have  been  before  in  two  or  three  cases, 
though  nobodj  of  the  name  of  Monson  is 
now  entitled  to  manufacture  them ;  and  the 
single  circumstance  of  continuing  the  name 
in  the  trade-mark  is  not  one  that  will  pre- 
vent the  plaintiff  from  obtaining  relief  in 
this  Court  Then  it  is  argued  that,  at  all 
events,  no  one  can  come  into  the  Court  and 
say,  **  I  am  entitled  to  this  trade-mark,"  when 
somebody  else  is  entitled  to  use  it  just  as 
much  as  himself,  and  that  not  even  against 
a  wrong-doer :  in  that  case,  could  the  Court 
interfere]  That  is  the  question  I  had  to 
consider  in  the  case  of  Tucker  v.  Turpin^ 
Deni  v.  Turpin,  I  think  that  case  pre- 
sented more  difficulties  arising  from  its 
circumstances.  No  doubt  every  case  must 
be  decided  on  its  own  circumstances.  The 
whole  jurisdiction  of  the  Court  rests  upon 
this,  that  B.  is  not  fraudulently  to  palm  off 
his  goods  as  the  manufacture  of  A.  If  a 
man  says  his  goods  are  known  by  a  certain 
mark,  which  does  not  denote  his  goods 
more  than  it  denotes  the  goods  of  thirty  or 
forty  other  persons — and  that  is  the  case  I 
had  to  consider  as  to  the  prize  medal  in 
Battif  V.  J7*V^— the  Court  would  find  it 
excessively  difficult  in  such  a  case  as  that 
to  interfere ;  at  the  same  time,  where  as  in 
Denis  case  two  sons  of  a  testator  or  two 
partners  separated,  each  of  them  manufac- 
turing goods  under  a  name  which  had 
acquired  celebrity,  and  which  each  was 
entitled  to  use,  I  have  a  strong  opinion 
that,  as  against  a  wrong-doer,  either  of  them 
might  bring  an  action ;  and,  in  that  case, 
the  two  combined  might  say,  "  You  have 
no  right  to  represent  these  goods  as  ours. 
We  are  the  successors  of  Dent ;  this  name 
is  a  valuable  property  to  us ;  and  it  is  not 
because  there  happens  to  be  two  of  us, 
instead  of  one,  that  this  Court  will  allow  a 
wrong-doer  to  cany  on  that  manufacture." 
I  have  not  nearly  so  strong  a  case  here; 
because  nobody  except  the  plaintiffs  has 
used  "Crockett  k  Co."  from  the  date  of 
the  assignment  in  1857.  Nobody  has  done 
anything  of  the  kind  in  England.  Mr. 
Giandonati  says  he  was  a  partner  with 
Crockett  <&  Co.  (I  think,  on  the  evidence,  it 
was  in  America\  and  that  he  has  a  right  to 
use  the  name  of  Crockett.  If  Mr.  Giandonati 
had  been  manufacturing  by  that  name, 
the  defendants  would  answer,   "How  do 


you  know  they  are  your  goods,  if  Mr. 
Giandonati  has  a  right  to  the  manu&cture 
as  well  as  you  ?  It  might  be  a  difficulty.  I 
dealt  with  it  in  Den£s  case,  though  I  have 
not  to  deal  with  it  in  this.  Nobody  has  ever 
used  this  mark  except  the  gentlemen  in 
America ;  and  if  for  four  years  Mr.  Gian- 
donati has  allowed  this  trade-mark  to  go 
out  as  the  only  trade-mark  in  England,  ^ 
I  can  say  is,  nobody  would  think  they  were 
Giandonati's  goods  when  the  goods  were 
sold.  But  Mr.  Giandonati  has  never  done 
anything  of  the  kind ;  if  it  had  been  "West 
Ham"  and  all  the  rest  upon  the  goods,  it 
would  only  be  designating  the  goods  of  the 
plaintiffs. 

Before  I  go  into  the  question  about  the 
patent,  I  will  consider  how  far  the  defen- 
dants' trade-mark  is  an  interference  with 
the  plaintiffs.  I  prefer  taking  that  point 
first.  The  covenant  and  agreement  was 
probably  much  too  large  to  be  enforced 
in  a  court  of  law,  and  very  probably  the 
plaintiffs  would  not  have  succeeded  in 
an  attempt  to  enforce  a  covenant  of 
that  description,  not  to  manufacture  in 
Europe;  but  as  a  fact  they  have  not 
used  this  trade-mark  so  parted  with. 
They  have  in  America  gone  on  manufec- 
turing  certain  goods  upon  which  appears 
the  name  of  Crockett  &  Co.  No  doubt 
Crockett  A  Co.  is  a  very  valuable  part  of 
the  trade-mark  for  reasons  I  shall  state 
presently;  but  what  appears  about  the  use 
of  it  is  this,  that  another  firm  having  the 
right  to  use  it  in  America,  and  never  having 
manufactured  a  single  article  here  with  that 
name,  do  export  to  those  who  choose  to 
buy  tiieir  goods ;  they  sell  in  America  to 
those  who  choose  to  buy  them  here ;  they 
have  no  depot  here  in  the  siense  of  its  being 
the  dep6t  of  Crockett  k  Co.  Then  it  comes 
to  this :  the  question  is,  whether  I  am  to 
refuse  to  interfere  against  a  wrong-doer  as 
to  a  mark  used  wholly  and  solely  upon 
goods  manufactured  by  one  particular  firm, 
so  that  any  person  asking  for  that  manufac- 
ture would  at  once  be  furnished  with  the 
plaintiffs'  goods,  and  none  other;  because  a 
person  in  America  has  reserved  to  himself 
the  right  of  using  that  name  and  sending 
the  goods  to  England,  the  manufacture  not 
having  taken  place  in  England  ?  It  appears 
to  me,  that  again  is  a  case  very  much 
stronger  in  favour  of  the  plaintiffs  than  the 
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case  of  the  Dents.  It  turns  out  there  are 
only  two  firms  in  the  world  using  the  name 
of  Crockett  &  Co. — one  in  America,  and 
one  in  England  having  a  different  class  of 
trade,  and  who  are  well  known  by  the 
wholesale  dealers  to  sell  an  improved  article. 
I  do  not  think  that  circumstance  has  really 
any  bearing  on  the  case ;  what  we  have  as 
the  defendants'  case  is  this :  the  defendants 
find  themselves  in  a  position  (and  I  do  not 
dispute  their  right)  to  \ise  a  name  similar 
to  the  plaintiffs'  name ;  it  is  difficult  to  in- 
vent any  other,  it  must  always  be  a  leather 
cloth  company.  Then  they  use  (which  is 
not  necessary)  an  eagle,  which  is  the  device 
in  the  trade-mark  of  the  plaintiffs,  but 
spread  out  in  a  different  form  from  the 
plaintiffs'  eagle;  and  then  they  have  over 
the  eagle  the  word  "Superior"  written  ex- 
actly where  the  plaintiffs  write  the  word 
"  Excelsior,*'  so  that  the  two  things  corre- 
spond. Why  they  should  have  so  near  a 
resemblance  I  do  not  know,  but  probably 
that  would  not  be  sufficient  ground  for  the 
Court  to  interfere  by  way  of  injunction; 
still  the  observation  arises  that  those  who 
do  go  so  near  the  mark  should  take  care  not 
to  add  anything  unnecessarily  which  shall 
approach  to  that  which  is  the  most  valuable 
part  of  the  mark.  Unquestionably  the  name 
of  Crockett  <fe  Co.  is  the  most  valuable  part 
in  the  plaintiffs'  mark.  All  those  other 
things  might  have  been  of  very  little  con- 
sequence to  the  plaintiffs,  but  then  the 
defendants  consider  how  is  the  name  "Croc- 
kett" to  be  brought  int  The  defendants 
have  brought  it  in  thus:  "leather  cloth 
manufactured  by  their  manager,  late  with 
J.  R  &  C.  P.  Crockett,"  and  it  is  so  put 
that  it  comes  just  in  the  corresponding 
portion  of  the  mark,  and  in  the  same  style 
of  letter. 

Now,  that  being  so,  let  us  first  see  what 
is  the  value  of  this  mark.  It  appears  from 
the  defendants'  evidence  manifestly  that 
this  name  of  "  Crockett's  "  leather  cloth  is 
of  great  importance.  I  find  the  plaintiffs 
the  sole  successors  to  the  Crocketts'  busi- 
ness. What  do  we  find  in  the  defendants' 
mark  1  They  say,  "  manufstctured  by  their 
manager,  late  with  J.  R.  <&  C.  P.  Crockett 
A  Co."  No  doubt,  if  their  manager  was 
really  late  with  J.  R  &  C.  P.  Crockett  & 
Co.,  they  would  have  a  ri^t,  in  some  way 
or  other,  to  intimate  that  &ct  to  the  cus- 


tomers; but  they  have  clearly  not  a  ri^ 
to  indicate  it  by  putting  J.  R.  &  C  P. 
Crockett  exactly  in  the  same  place  as  the 
plaintiffs,  the  same  size,  and  coupled  with 
all  the  other  indicia^  though  not  thoroughly 
corresponding,  because  it  is  a  half-circle 
instead  of  a  complete  circle;  but  putting  it 
in  the  same  type  and  in  the  same  pkce.  I 
say,  supposing  them  to  have  a  dear  right 
to  use  this  name,  and  they  are  doing  it 
bond  fidcy  they  would  not  have  a  right  to 
do  it  in  that  mode  and  in  that  place ;  and, 
moreover,  I  do  not  think  this  is  done  honA 
fide. 

What  has  happened  is  this :  Here  is  a 
business  established  in  the  Kent  Road  in 
1858 ;  it  was  a  business  of  three  yean' 
standing;  it  had  been  unfortunate,  the 
partners  became  bankrupt,  and  they  had  to 
start  again  ;  and  they  get  into  their  service 
Mr.  Thomas  and  Mr.  Wegelin,  who  had 
been  employed  at  West  Ham.  Wegelin  was 
never  employed  by  J.  R  &  C.  P.  Crockett 
Mr.  Wegelin  seems  to  have  come  into  their 
service  after  the  Crockett  International 
Company  was  formed.  If  it  means  him, 
therefore,  it  is  not  the  truth  at  all.  Then 
Mr.  Thomas  says,  "  I  am  the  person ";  but 
he  is  so  in  a  veiy  shadowy  sense.  He  was 
employed  at  West  Hiun  at  a  time  when 
Mr.  Bacon,  on  behalf  of  the  firm,  went  to 
America,  and  in  America  formed  a  part- 
nership with  the  American  firm,  on  behalf 
of  the  West  Ham  firm.  Mr.  Thomas  nevw 
was  there  while  the  Crocketts  had  anything 
to  do  with  it ;  he  was  never  paid  a  farthing 
by  the  Crocketts,  but  always  by  Mr.  Dodge; 
and  the  most  that  can  be  said  is,  by  a  stretch 
of  names  he  was  at  one  time  engaged  in 
that  firm,  and  it  might  be  called  an  employ- 
ment by  Crockett  <fe  Co.  When  we  find 
this  method  resorted  to,  and  when  we  find 
in  the  cross-exanunation  of  Thomas  theie  is 
a  little  hitch  as  to  whether  it  is  Thomas  or 
Wegelin  that  is  intended,  one  cannot  help 
seeing  plainly  that  nobody  would  have 
cared  about  lliomas  or  Wegdin  having  been 
in  that  firm  if  it  had  not  been  for  the  "J.  R 
&  C.  P.  Crockett"  in  the  trade-mark.  It 
does  appear  to  me  that  by  adding  that  very 
important  designation  to  aU  the  rest  of  it, 
the  defendants  have  entitled  the  phdntifi 
to  the  assistance  of  the  Court,  because  they 
have  plainly  interfered,  with  their  right 

Now  comes  the  last  point,  which  is  <me 
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that  has  given  me  great  anxiety,  especially 
npon  the  evidence;  although  I  contemplated 
the  possibility  of  such  a  case  as  now  seems 
to  be  stated.  No  one  can  feel  more  strongly 
than  I  have  done  the  necessity  of  keeping 
plaintifis,  who  come  into  court  to  be  relieved 
against  a  fraud,  to  acts  of  good  faith  on  their 
part ;  and  I  believe  the  case  of  Flavel  v.  Har- 
rmm  was  the  first  in  which  it  happened  that, 
on  the  facts,  the  Court  refused  an  iigtmc- 
tion,  because  the  person  had  marked  his 
goods  patent,  and  they  were  not  patent; 
and  I  shall  do  the  same  on  any  future  occa- 
sion. In  the  case  of  EdeUten  v.  Vick  a 
person  originally  had  a  patent,  when  he 
stamped  the  word  ''patent''  on  his  articles, 
giving  no  date  to  his  patent,  and  he  con- 
tinued that  long  after  the  patent  had  ex- 
pired, it  appeared  to  me  that  was  not  a 
case  in  which  I  could  say  the  plaintiff  had 
acted  fraudulently  to  the  public ;  the  goods 
bore  a  hcmd  fide  trade-mark.  It  was  a 
patented  article ;  he  obtained  that  bojid  fide, 
and  having  done  so,  he  continues  his  ori- 
ginal trade-mark  without  alteration,  because 
it  is  well  known  any  alteration  in  a  trade- 
mark is  a  smous  matter  to  a  man  who  has 
once  established  a  mark  in  the  trade,  and 
tiie  persons  who  deal  with  him  must  be 
supposed  to  know  that  patents  have  a  ter- 
mination like  everything  else. 

In  the  case  before  me,  what  is  done  is 
this  :  The  plaintiflb  hav^  a  patent  for  tanned 
leather  cloth ;  that  patent  is  dated  the  14th 
of  January  1856 — it  is  by  mistake  written 
the  24th.  They  state  in  the  specification 
that  the  tanned  leather  cloth  is  either  to  be 
dyed  or  tanned — ^it  is  part  of  what  they  call 
t^wTiiTig  that  it  is  dyed  like  tan.  That  is 
alone  the  patent  It  may  be  either  dyed 
on  one  side  or  the  other.  Then,  those  who 
sold  to  the  plaintifis,  the  Crockett  Inter- 
national Company,  who  were  the  persons 
who  had  these  trade-marks,  added  to  their 
trade-mark  "tanned  leather  cloth,  patented 
24th  of  January  1856."  I  think  in 
strictness  it  would  have  been  much  better 
if  this  mark  had  only  been  put  on  the 
patented  articles ;  but  they  stamp  it  indis- 
criniinately  on  all  their  cloth.  It  seems  to 
me  that  everybody  who  takes  up  an  article 
of  this  kind  knows  whether  it  is  tanned  or 
not ;  therefore,  when  he  sees  "tanned  leather 
cloth  patented,"  it  cannot  be  meant  to  re- 
present that  it  is  tanned.  Not  one  of  the 
Nxw  Bebimb,  32.~CBAxa 


witnesses  speaks  to  being  deceived  by  the 
word  "patented" — ^not  one  speaks  of  its 
being  supposed  to  be  tanned.  It  has  been 
suggested  that  they  might  think  it  tanned 
behind.  I  look  upon  it  in  this  way :  it  is 
only  idem  per  idem;  but  perhaps,  is  a 
stronger  illustration.  Suppose  the  plaintiffs 
put  "gilt  leather  cloth  patent,"  nobody  could 
say,  taking  up  this  cloth,  that  it  was  gilt ; 
there  is  no  semblance  of  gilding  at  all,  and 
a  purchaser  would  be  induced  to  ask,  when 
he  saw  "  patent  gilt  leather  cloth,"  What  do 
you  mean  by  calling  this  gilt  ?  The  manu- 
facturer might  say,  "  My  patent  is  for  the 
gilt  leather  cloth;  but  I  put  this  stamp 
upon  the  whole  of  them."  It  is  not  the 
leather  cloth  that  is  patented ;  it  is  tanned 
leather  cloth  patented  with  a  date.  So  for, 
the  case  is  better  than  that  case  of  Edel- 
sten  V.  Vicky  where  there  was  no  date :  here 
there  is  a  date,  which  will  enable  any 
person  to  go  and  refer  to  the  specification 
although  a  wrong  date ;  the  pUontiffs  say, 
"  We  give  you  the  date ;  we  tell  you  it  is 
for  tanned  leather  cloth."  There  is  an  article 
which  any  one  can  see  is  not  tanned  at  all; 
and  when  they  can  see  it  is  an  article  with 
which  the  patent  has  nothing  to  do,  it  seems 
to  me  this  mark  is  not  a  misrepresentation. 
I  ought  notto  omit  noticing  another  point, 
which  if  it  had  been  established  I  should 
have  had  no  hesitation  in  deciding  against 
the  plaintiffs.  Thomas  swears  that  this  pa- 
tent was  taken  out  for  the  purpose  of  getting 
the  word  "patent"  on  the  article,  that  it 
was  a  mere  sham  as  to  the  patent,  that  there 
was  nothing  in  it;  but  I  do  not  admit  Mr. 
Thomas's  view  at  alL  He  goes  on  to  say 
the  tanning  proved  to  be  a  complete  failure, 
as  the  process  of  tanning  rotted  or  caused 
the  cloth  to  decay,  and  a  vecy  small  quan- 
tity of  tanned  leather  was  ever  sold  in  the 
market  What  are  the  facts?  So  far  from 
its  being  a  fEiilure,  though  it  is  quite  true 
the  bulk  of  the  article  is  not  made  under 
the  patent,  nevertheless  the  manufacture 
does  go  on,  and  so  fsur  frx)m  rotting  the 
leather  and  being  found  to  be  unfavourable 
to  the  cloth,  the  London  and  Brighton 
Kailway  Company  to  this  day  prefer  it,  and 
continue  to  buy  it  When  you  find  a  com- 
pany preferring  this  article,  the  other  part 
of  ihe  public  perhaps  not  liking  it  because 
of  the  price,  with  this  evidence  of  the  bona 
fides  of  the  patent,  that  they  sell  the  article 

54 


Digitized  by 


Google 


730 


COURTS  OF  CHANCERY  : 


[N.S. 


which  they  have  patented  for  a  higher  price, 
and  they  do  find  customers  for  Uiat  dearer 
article,  and  a  customer  such  as  the  London 
and  Brighton  Railway  Company,  on  that 
account  I  cannot  doubt  it  is  a  useful  patent 
and  thought  to  be  so  by  the  customers.  I 
am  not  at  all  surprised  to  find  that  the 
bulk  of  mankind  like  something  a  little 
cheaper,  and  do  not  think  it  worth  while 
to  pay  for  the  patent  process.  That  is  all 
that  the  evidence  comes  to.  I  find  the 
patent  was  obtained  bond  fide,  I  find 
it  is  not  described  as  leather  cloth  patented 
which  is  sold — what  is  put  in  the  mark 
is  "tanned  leather  cloth  patented" — and  if 
it  had  been  "gilt  leather  cloth  patented,''  I 
do  not  think  a  doubt  could  have  existed  on 
the  subject  No  doubt  it  is  true  that  the 
public  will  give  a  larger  price  for  a  patented 
article,  but  at  the  same  time  the  public 
must  exercise  common  and  ordinary  dis- 
cretion. If  they  are  told  it  is  tanned  leather 
doth  which  is  patented,  and  they  are  buy- 
ing some  other  cloth  marked  "tanned  leather 
cloth  patented,''  they  are  not  necessarily  led 
into  a  deception  that  that  which  they  are 
purchasing  is  the  patented  article.  K  there 
had  been  no  other  leather  cloth  in  the 
market,  some  argument  might  be  raised 
upon  it;  it  might  be  said,  this  is  done  to 
represent  all  to  be  patented,  but  there  were 
several  qualities  of  this  lutanned  descrip- 
tion in  the  market,  therefore  those  who 
are  buying  in  the  market  find  the  article 
leather  cloth  abundant,  but  they  do  not  find 
tanned  leather  cloth  abundant,  because 
nobody  can  use  it  without  infiringing  the 
plaintiff'  patent.  It  appears  to  me  it  would 
have  been  far  better  never  to  have  marked 
"  tanned  leather  cloth"  on  that  which  was 
not  tanned,  yet  as  I  cannot  hold  "tanned" 
leather  cloth  to  be  any  more  a  deception 
than  "gilt"  leather  cloth  would  have  been, 
and  as  there  is  no  evidence  that  any  one 
has  been  deceived,  I  do  take  it  as  a  descrip- 
tion of  that  which  was  tanned,  and  not  of 
that  which  was  not  tanned,  and  not  sold  as 
a  patented  article. 

There  is  one  remaining  point  as  to  the 
defendants'  infringement  It  is  said  there 
is  no  evidence  that  anybody  has  ever  been 
deceived  by  the  defendants'  mark.  I  do 
not  admit  that;  there  is  evidence  that  a 
man  goes  into  a  shop  and  asks  for  Crockett's 
leather  doth,  and  they  hand  out  to  him  the 


defendants'  leather  doth.  Crockett's  leather 
doth  is  a  thing  which  the  plaintifis  are 
known  to  manufacture — ^which  the  Crocketts 
were  known  to  manufacture  before,  and  the 
plaintiffs  now  in  their  stead ;  if  a  person 
goes  in  and  asks  for  Crockett's  leather 
doth,  and  without  more  ado  this  artide, 
manufiujtured  by  the  defendants,  is  pre- 
sented to  him,  I  do  not  think  the  d^sa- 
dants  can  deny  that  they  represented  it  as 
Crockett's  leather  cloth,  more  especially  when 
you  find,  as  I  do  here  (though  the  CoTn*t  is 
not  veiy  precise  about  minute  evidence  as  to 
the  deception),  that  which  is  the  important 
ingredient  of  the  trade-mark  is  put  exactly 
in  the  place  where  the  plaintiffs'  trade- 
mark appears,  and  with  the  same  indicia^ 
without  any  reason  except  for  the  purpose 
of  making  people  suppose  it  is  the  plaintiflGs'. 
Under  all  these  circumstances,  although  the 
case  has  unquestionably  not  been  without 
difficulty  on  that  point  about  the  tanned 
leather  cloth  patented,  I  think  the  pbdntifb 
are  entitled  to  a  decree,  and  being  entitled 
to  it,  he  u  entitled  to  it  with  costs.  Hie 
decree  will  be  in  the  terms  of  the  first 
paragraph  of  the  prayer,  that  the  d^endants, 
their  agmits,  servants  and  workmen,  be 
restrained  from  selling  or  exposing  for 
sale,  or  procuHng  to  be  sold  any  leather 
cloth  or  any  fabric,  or  artide  similar  thereto, 
having  affixed  thereon  such  stamps  or  trade- 
marks with  the  name  of  J.  R  and  C.  P. 
Crockett  or  the  name  of  Crockett  dc  Co. 
introduced  thereon  in  such  manner  as  by 
colourable  imitation  or  otherwise  to  repre- 
sent the  &bric  or  article  manufactured  or 
sold  by  the  defendants  as  being  the  same 
fabric  or  article  as  that  manufactured  and 
sold  by  the  plaintiffs,  or  as  being  the  fiibric 
or  article  known  as  Crockett's  leather  doth. 
I  think  that  will  meet  the  justice  of  the 
case.  There  should  be  a  perpetual  injunc- 
tion to  that  effect,  with  costs. 

As  regards  an  inquiry  as  to  damages,  it  is 
a  very  doubtful  matter  in  this  case ;  dithougfa 
it  is  hardly  the  plaintiffs'  hvlty  there  has 
been  considerable  delay.  I  do  not  say  I 
am  not  to  do  justice  because  the  case  is 
difficult,  but  I  think  I  shall  do  justice  in 
this  case  if  I  confine  the  relief  to  the  injunc- 
tion. 
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Wood,  V.C.  ) 

July  1,3.     ;  "TfOB  ».  PBYOE. 

Power  of  Appointment^  Undue  Exercise 
of — Re^eUlemewt  by  Appointee, 

If  a  power  of  appointment  ie  exercised  in 
favour  of  an  object  of  the  power,  upon  the 
understanding  that  deeds  shall  be  executed 
by  the  appointee,  settling  the  property  on 
persons  not  objects  of  the  power,  in  further- 
anee  of  the  desire  of  the  donee  of  the  power 
to  appoint  to  those  persons,  the  appointment, 
although  made  without  any  corrupt  motive, 
is  void  in  equity  as  a  fiuud  upon  the  power, 

Secns — where  a  band  fide  appointment  is 
made  to  an  object  of  the  power,  with  a  view 
to  an  immediate  settlement  of  the  appointed 
property  with  the  approbation  of  the  ap- 
pointee; as  in  the  instance  of  an  appoint- 
ment  by  a  parent  to  a  child  in  contempla- 
tion of  a  settlement  on  the  marriage  of  the 
latter,  in  which  case  the  parental  influence 
of  the  doneeofthe  power  may  be  legitimately 
exerted  in  procuring  a  proper  settlement, 

Preyioms  to  the  marriage  of  Vickris 
Prjor  and  Jane  Ann  Peacock  real  estate 
was  vested  in  trostees  and  their  heirs  npou 
trusts  to  be  declared  by  certain  indentures, 
dated  the  10th  of  September  1808;  and  by 
one  of  such  indentures  it  was  declared  that 
the  trustees  should  stand  possessed  of  the 
trust  property  after  the  death  of  J.  A.  Pea- 
cock, and  in  the  ev^it  of  her  dying  in  the 
lifetime  of  h^  husband,  subject  to  a  life 
interest  given  to  him,  to  the  use  of  all  and 
every  the  children  of  the  body  of  the  said 
J.  A.  Peacock  by  the  said  Y.  Piyor,  her 
iotttided  husband,  to  be  begotten,  in  case 
there  should  be  more  than  one  child,  or  of 
such  one  or  more  of  them  exclusive  of  the 
other  or  any  other  or  others  of  them  in 
such  parts,  shares  or  proportions,  for  such 
estates  and  interests  to  take  effect  in  pos- 
session at  such  ages  or  times,  charged  and 
chargeable  with  such  sum  or  sums  of 
money,  either  annual  or  in  gross,  and  also 
such  powers,  provlBoes,  remainders  and 
limitations  over,  being  for  the  benefit  of  the 
same  diildren,  or  some  or  one  of  them,  and 
in  such  manner  in  all  respects,  or  to  the 
use  of  an  only  child  of  the  said  marriage ; 
and  if  there  should  be  but  one  such  child 
for  such  estate  and  interest  to  take  effect 


in  possession  or  profit  at  such  age  or  time 
and  in  such  maimer  in  all  respects  as 
J.  A.  Peacock  and  V.  Pryor  should  at  any 
time  or  times,  or  from  time  to  time  during 
their  joint  lives  jointly  direct,  limit  or 
appoint;  and  in  d^ult  of  such  joint  limit- 
ation and  appointment  to  the  use  of  all  and 
every  the  children  of  the  body  of  the  said 
J.  A.  Peacock  by  the  said  V.  Pryor,  <kc, 
for  such  estate  and  interest,  to  take  effect  in 
possession  at  such  age  or  time,  and  in  such 
manner  as  the  survivor  of  them,  the  said 
J.  A.  Peacock  and  Y.  Pryor  should  at  any 
time  direct,  limit  or  appoint;  and  in  default 
of  such  appointment  to  the  use  of  all  the 
children  equally  as  tenants  in  common,  with 
limitations  over. 

The  marriage  was  solemnized,  and  there 
was  issue  of  the  marriage  five  sons  and  four 
daughters. 

One  of  the  sons  died  an  infant;  and  one 
of  the  daughters  died  in  1838,  leaving  her 
husband  and  one  child  surviving. 

In  1846  Mr.  and  Mrs.  Pryor  desired 
jointly  to  exercise  their  power  of  appoint- 
ment under  the  settlement,  and  their  soli- 
citor Mr.  Yeasey  received  instructions  in 
the  handwriting  of  Arthur  Pryor,  one  of  the 
sons,  for  the  settlement  of  the  property  on 
the  four  sons,  on  condition  that  they  paid 
their  three  sisters  and  the  husband  of  the 
deceased  sister  50/.  per  annum  each  during 
their  respective  lives,  the  income  over  and 
above  the  sum  mentioned  to  be  equally 
divided  amongst  the  four  sons  and  their 
issue ;  and  on  the  death  of  one  son  without 
issue  his  share  to  be  equally  divided 
amongst  the  three  surviving  sons  and  their 
issue,  and  so  on,  the  last  survivor  to  have 
power  to  will 

Mr.  Yeasey  laid  his  instructions  before 
counsel  and  obtained  an  opinion ;  he  then 
received  general  instructions  from  Mr.  and 
Mrs.  Pryor  to  act  according  to  the  opinion. 
The  following  instructions  were  then  laid 
before  counsel:  "You  will  be.so  good  as  to 
draw  an  appointment  to  the  sons  of  Mr.  and 
Mrs.  Y.  Pryor  in  fee  as  suggested  by  your 
opinion,  subject,  of  course,  to  the  life  estates 
limited  to  the  parents  by  the  settlement, 
and  will  also  dr«w  such  a  deed  of  settle- 
ment of  the  reversion  as  will  carry  out  the 
intention  of  the  parties,  which  by  the 
annexed  paper  originally  submitted  to  you 
appears  to  W  for  the  four  sons  as  tenants  in 
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common  for  their  respective  lives,  remainder 
among  their  respective  children,  or  issue  of 
children,  or  to  an  only  child  of  each  such 
son  as  he  may  appoint,  and  in  default  of 
appointment,  equaUy  amongst  the  children 
and  the  issue  of  any  deceased  child  per 
stirpes,  or  to  an  only  child  of  each  such  son, 
with  cross-remainders  amongst  the  surviving 
sons  in  case  of  the  death  of  any  of  such 
sons  without  such  issue,  charged  neverthe- 
less with  the  payment  of  rentcharges  of 
50/.  per  annum  to  each  of  the  three  sur- 
viving daughters  of  Mr.  and  Mrs.  V.  Piyor 
for  their  lives,  and  of  their  respective  and 
present  husbands,  and  also  of  the  widower 
of  the  deceased  (laughter  for  his  life,  with 
the  ultimate  remainder  to  the  right  heirs 
of  Mrs.  Pryor." 

The  drafts  of  the  appointment  and 
re-settlement  were,  after  some  alteration, 
settled  by  counsel  Some  correspondence 
took  place  on  the  subject  of  the  pro- 
posed arrangement,  and  in  one  letter 
Mr.  Arthur  Pryor  asked  Mr.  Veasey  to  ex- 
plain the  nature  of  the  proposed  trpst,  Mr. 
Veasey  in  answer  to  such  letter  wrote  and 
informed  Mr.  A.  Pryor  that  the  appoint- 
ment was  to  be  made  to  the  sons  upon  the 
understanding  that  they  immediately  after- 
wards re-settled  the  property  in  a  particular 
manner. 

The  name  of  Thomas  Piyor,  one  of  the 
sons,  was  afterwards  struck  out  of  the  draft 
because  he  was  under  age.  The  name  of 
another  son,  Richard,  was  also  struck  out 
as  he  refused  to  adopt  the  proposed  plan, 
and  wrote  to  Mr.  Veasey  stating  his  objec- 
tion. Mr.  Veasey  forwarded  his  letter  to 
A.  Pryor,  who  thereupon  sent  the  following 
letter,  dated  the  27th  of  March,  to  Mr. 
Veasey  :  "I  cannot  imagine  anything  more 
£ur  than  the  settlement  of  the  Lambeth 
property;  however,  this  cannot  alter  my 
brother's  views ;  with  me  it  is  a  simple 
matter  of  duty  to  propose  the  plan  in  ques- 
tion. My  mother  asked  me  for  my  advice. 
I  advised,  and  strongly,  as  I  think  yon 
know,  it  ^ould  be  left  to  the  eldest,  sub- 
ject to  burden  and  entailed  on  issue  or 
heirs  male.  You  know  my  intentions  were 
to  carry  out  my  mother's  wishes,  and  thence 
came  the  plan  now  in  question,  the  first  not 
being  thought  feasible." 

EventuaUy,  by  an  indenture  dated  the 
18th  of  June  1846  (written  by  mistake  for 


1847)  V.  Pryor  and  J.  A.  Pryor,  his  wife, 
in  exercise  of  the  power  given  to  them 
jointly  by  the  settlement  of  1808,  ap- 
pointed the  property  comprised  in  that  set- 
tlement to  two  of  their  sons,  Felix  and 
Arthur,  in  fee,  as  joint-tenants;  and  by 
another  indenture,  dated  the  19th  of  June 
1847,  Felix  and  Arthur  Pryor  re^ttled  the 
property  upon  trust,  after  the  death  of 
V.  Pryor  and  J.  A.  Pryor,  to  secure  an  an- 
nuity of  50/.  to  each  of  their  three  sisters 
for  their  respective  lives,  for  their  separate 
use,  without  power  of  anticipation,  and  also 
an  annuity  of  50/.  to  their  brothers  Richard 
and  Thomas,  or  their  assigns,  during  their 
joint  lives ;  and  after  the  decease  of  either 
of  them,  to  the  survivor  or  his  assigns  during 
his  life;  and,  subject  to  such  annuities, 
upon  trust  for  the  four  sons  of  the  marriage 
during  their  respective  lives,  in  equal  shares 
as  tenants  in  common;  and  after  the  death 
of  each  respectively,  upon  trust  for  his 
child  or  children  as  therein  mentioned,  and, 
on  failure  of  issue  of  all  the  sons,  upon 
trust  for  J.  A.  Pryor,  her  heirs  and 
assigns. 

^e  two  last-mentioned  deeds  were  both 
executed  at  the  same  time  in  June  1847. 

On  the  death  of  J.  A.  Pryor  a  question 
arose  whether  the  appointment  made  by 
the  indenture  dated  tiie  18th  of  June  1846 
was  a  valid  exercise  of  the  power;  and  a 
bill  was  filed  by  the  trustees  of  the  settle- 
ment of  June  1847,  praying  that  the  rights 
and  interests  of  all  parties  in  the  heredita- 
ments comprised  in  the  indenture  of  the 
19th  of  June  1847  might  be  ascertained 
and  declared. 

Mr,  Willcock  and  Mr.  Surrage,  Mr,  BoU 
and  Mr,  Darby,  Mr,  Daniel  and  Mr,  Fooks, 
for  various  parties  who  desired  to  set  aside 
the  appointment,  cited  the  following  autiio- 
rities : 

Topham  v.  the  Duke  of  Portland,  ante, 

257. 
Birley  v.  Birley,  25  Beav.  299;  s.c. 

27  Law  J.  Rep.  (n.s.)  Chanc.  569. 
Tueker  v.  Sanger,  MK^a  424. 
In  re  Marsden's  Trust,  4  Drew.  594; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Ghana  906. 
Salmon  v.  OMs,  3  De  Gex  &  Sm.  343; 
s.  c  18  Law  J.  Rep.  (n.s.)  Ghana 
177. 

Sir  Hugh  (Jaime,  Mr,  Widens,  Mr. 
Oiffard  and  Mr,  Macnaghien,  in  support 
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of  the  appointment,   cited  the  following 
snUiorities : 

Sugden  on  Powers,  670. 
White  V.  St  Barbe,  1  Ves.  &  R  399. 
Ooldsmid  v.   ChlcUmid,  2  Hare,  187 ; 
8.  c  12  Law  J.  Rep.  (n.s.)  Chanc. 
113. 
Re  OoMsees  Settlement,  19  Beav.  529. 
McQueen  v.  Farquhar,  1 1  Ves.  467, 479. 

Mr,  Roach  appeared  for  the  trustees. 

Woop,  V.C. — In  cases  like  the  present, 
no  donbt,  great  difficulties  frequently  arise ; 
bat  here  the  point  is  too  clear  to  leave  any 
donbt  on  the  subject ;  in  many  cases  the 
distinction  may  be  very  fine  as  to  whether 
or  not  the  appointment  is  what  it  ought  to 
be,  an  appointment  by  the  parent  to  a  child, 
an  object  of  the  power,  the  child  being  de- 
sirons  that  some  settlement  should  be  made, 
and  being  conscious,  or  we  wiU  say  agree- 
ing and  concurring  in  the  settlement ;  or 
whether  it  is  as  in  this  case,  that  the  child 
really  has  no  voice  in  the  matter,  but 
acts  simply  as  a  trustee,  and  is  merely  the 
instrument  selected  by  the  parent  to  enable 
him  to  make  an  appointment  which  is  be- 
yond the  scope  of  the  power;  the  authorities 
do  not  depend  upon  the  question,  whether 
it  be  from  a  corrupt  motive,  or  whether 
it  be  from  an  honourable  and  reasonable 
motive.  Nobody  imputes  corrupt  motives 
to  Mrs.  Piyor,  and  I  should  be  sorry  that 
any  suggestion  of  the  kind  should  be  made. 
The  appointment  is  made  to  the  two 
brothers,  and  they,  by  a  subsequent  deed, 
make  the  settlement  in  favour  of  their 
sisters  and  in  &vour  of  the  grandchildren 
who  are  not  objects  of  the  power.  I  ap- 
prehend that,  although  the  parent  may,  as 
fiir  as  moral  considerations  are  concerned, 
wish  to  provide  for  the  remote  issue,  yet 
the  rule  of  law  which  prohibits  the  parent 
from  having  any  power  of  providing  for 
that  remoter  issue,  prevents  what  was  here 
done  from  being  done  at  the  sole  wiU  of 
the  parent;  if  it  is  done  at  all  it  must  be 
done  in  a  bond  fide  manner  by  an  appoint- 
ment to  one  of  the  objects  of  the  power, 
and  a  settlement  by  that  object  of  the 
power  he  thinking  it  reasonable  that  the 
provision  should  be  made.  In  all  cases 
where  a  parent  appoints  to  a  child,  and 
the  child   marries,  the  question  is  very 


simple  and  easy  to  deal  with.  It  may 
be  the  very  thing  the  child  desired, 
and  although  there  may  be  parental  in- 
fluence exercised  if  the  property  were  the 
child's  own  property,  without  any  appoint- 
ment at  all  taking  place,  yet  if  properly  ex- 
ercised, no  one  could  complain.  The  case  of 
Goldsmid  v.  Chldsmid  is  a  case  that  goes 
farther  in  some  respects  than  any  of  the 
other  cases,  although  in  principle  it  does 
not  go  beyond  them.  In  that  case  there 
really  was  nothing  on  the  face  of  the  trans- 
action to  shew  that  it  was  not  what  it  pur- 
ported to  be,  namely,  an  appointment  to 
the  widow  and  a  desire  on  her  part  to  make 
a  re-settlement  in  the  manner  described : 
in  all  cases  the  Court  would  be  anxious  to 
uphold  a  transaction  of  this  kind,  unless 
it  clearly  can  get  behind  it  But  if  upon 
the  whole  transaction  the  evidence  is  clear, 
not  that  the  appointment  would  not 
have  been  made  (which  would  be  a  diffi- 
cult point  to  determine,  because  that  rests 
in  the  breast  of  the  appointor)  unless  the 
appointor  had  arranged  d  priori  that  the 
appointee  should  re-settle  the  property,  but 
that  the  appointment  was  made  upon  a 
condition  or  was  made  on  the  understand- 
ing (which  is  the  same  thing  as  a  condition) 
that  the  property  was  to  be  re-settled  imme- 
diately in  a  manner  that  is  prescribed  by 
the  appointor,  such  appointment  is  void.  I 
apprdiend  it  would  be  a  fraud  on  the  donee 
of  the  power,  supposing  that  the  donee  of 
the  power  had  the  right  to  make  such  an 
appointment,  for  the  appointees  to  have 
held  the  property  upon  other  trusts;  and  it 
would  be  also  a  fraud  upon  the  objects  of 
the  power  that  the  donee  of  the  power 
should  be  able  to  direct  an  application  of 
the  property  to  any  object  which  is  not 
within  the  scope  of  that  power.  In  most 
cases  that  can  be  suggested  on  this  subject 
very  fine  distinctions  occur.  If  we  can 
arrive  at  the  principle  that  the  settlement 
to  be  valid  must  be  really  made  with  the 
concurrence  or  at  the  desire  of  the  ap- 
pointee, and  not  at  th'b  direction  of  the 
donee  of  the  power ;  and  if  the  principle  is 
to  be  carried  to  this  length,  that  the  Court 
has  gone  to  the  extrait  of  assuming  that,  in 
the  absence  of  evidence  of  a  contrary 
intention,  it  shall  be  assumed  to  be  the 
act  of  the  appointee,  yet  if  evidence  is 
produced  that  the  re-settlement  is  not  the 
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act  of  the  appointee,  but  the  intent  and 
direction  of  the  donee  of  the  power,  then 
the  case  does  not  £eJ1  within  the  principle, 
and  the  re-settlement  is  void.  Now,  in 
my  opinion,  the  evidence  in  this  case  is  too 
dear  to  admit  of  any  doubt  or  contradiction. 
From  the  instructions  given  to  Mr.  Veasey, 
there  is  a  clear  indication  on  the  part  of 
Mrs.  Pryor  as  to  what  her  intentions  were. 
Mr.  Veasey  takes  these  instructions  from  the 
person  who  says,  "  I  mean  to  do  this,"  and 
the  property  is  to  be  appointed  to  the  sons 
upon  an  express  conctition.  Then  after- 
wards there  is  the  letter  from  Mr.  A.  Piyor, 
asking  what  is  the  nature  of  the  trust  How 
could  he  deny  the  trust)  How  can  he  say, 
*'  I  am  going  to  exercise  my  judgment "  9 
How  can  he  say,  ''I  am  not  a  mere  trustee"  ? 
When  Mr.  A.  Pryor  aski,  "  What  is  the 
trust  I  am  to  execute,  for  I  don't  know)" 
can  any  one  possibly  cadi  that  Mr.  A.  Pryor^s 
settlement)  Thentherecameafterwardswhat 
is  important  to  refer  to,  namely,  acorrespond- 
ence  between  one  of  the  sons  and  Mr.Veasey, 
which  was  a  source  of  annoyance  to  A. 
Pryor ;  there  were  four  sons-— one  of  them 
died — and  then  the  name  of  Mr.  Thomas 
Pryor  was  struck  out  of  the  deed  of  1846, 
because  he  was  at  that  time  under  age,  and 
the  name  of  Richard  Piyor,  who  was  origin- 
ally made  a  party,  was  afterwards  struck 
out  in  consequence  of  his  withdrawing. 
As  to  the  son  who  was  under  age,  no  ope 
could  suppose  that  he  was  capable  of  making 
an  agreement.  And  it  is  dear  from  Mr.  A. 
Pryor's  letter  to  Mr.  Veasey,  on  the  27th  of 
March,  what  his  views  were.  He  says  in 
effect,  this  is  not  the  plan  that  I  desired ;  I 
desired  a  different  plan ;  these  are  my  mo- 
therms  intentions,  and  I  think  it  my  duty  to 
cany  them  into  effect.  Mr.  Richiurd  Pryor 
knows  that  he  is  to  be  a  trustee ;  he  says 
he  will  not  be  a  trustee  on  these  terms. 

It  appears  to  me  to  be  as  plain  as  pos- 
sible that  the  case  is  brought  within  the  rule 
tiiat  if  an  appointment  is  made  to  a  person 
upon  the  express  trust  that  he  is  to  hold  for 
others,  who  are  not  objects  of  the  power, 
that  appointment  cannot  stand,  and  it  must 
£ul  in  toto.  Therefore  the  estates  comprised 
in  the  settlement  of  1808  will  be  hdd  in 
trust  for  the  several  persons  interested  under 
that  settlement  in  default  of  appointment. 


KiNDEBSLEY,  V.C.  )      «^^  ^   ««*««« 

July  23,  30.       /    ™CB^-w^™^ 

Solicitor — Bonus  by  Way  of  Commimtm 
beyond  the  Costs — Settled  Account 

By  agreement  in  urriting  between  a  soli- 
citor and  his  client  it  was  ttipuMed  that 
the  former  should  have  51.  per  cent  comr 
mission  on  the  gross  amount  of  property 
recovered  by  him  for  the  latter^  in  addition 
to  his  costs : — Held,  that  the  stipulation  wu 
contrary  to  the  policy  of  the  law,  cmd  that 
the  solicitor  must  refund  the  amount  received 
by  him  for  commission^  though  included  w 
a  settled  account 

The  plaintiff  in  this  suit  churning  an 
interest  in  the  residuary  property  of  Mar 
garet  Blair  Pince,  employed  the  defendant 
to  recover  it  for  him,  as  his  solicitor, 
Beattie  insisting  that  a  settlement  shonld 
be  made  on  the  plaintiff's  wife  and  chil- 
dren ;  and  it  was  agreed  between  them  by 
a  memorandum  in  writing,  dated  the  14di 
of  December  1853,  that  in  consideration  c^ 
Beattie  agreeing  to  investigate  the  daim, 
and  if  possible  to  establish  the  rights  of  the 
plaintiff  under  the  will,  or  in  the  estate  of 
certain  members  of  his  frunily,  and  make 
the  necessary  advances  for  le^  and  other 
expenses,  and  towards  the  maintenance  and 
support  of  the  plaintiff's  wife  and  funily, 
pending  the  same,  and  the  consequent  risk 
which  Beattie  would  incur  on  aooonnt 
thereof  the  plaintiff,  for  himself,  his  exe- 
cutors oradministrators,  agreed  with  Beattie, 
his  executors,  administrators  and  asdgna, 
to  pay  to  him,  by  way  of  additkni  to  hu 
proper  legal  charges,  a  sum  of  money  equi- 
valent to  5L  per  cent  on  the  gross  amount 
recovered  by  him,  his  heirs,  executore  or 
administrators,  during  the  investigation,  or 
by  professional  exertions,  and  charged  the 
estate  therewith,  Pince  to  do  all  necessary 
acts  to  ratify  the  agreement  as  previoosly 
agreed  by  Beattie,  his  heirs,  executors,  admi- 
nistrators and  assigns.  (Signed)  F.B.  Pince. 
Witness,  Frederick  William  Byks.  In 
August  1854,  Beattie  recovered  if  a  com- 
promise 611/.  14«.,  and  received  that  mm 
by  a  cheque  firom  Messrs.  Gordon  A  Ox, 
the  solidtors  employed  on  the  other  sida, 
and  in  the  same  month  paid  the  plaintiff 
700/.,  and  400L  was  afterwards  made  ike 
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subject  of  settlement,  whereby  that  sum 
w»8  vested  in  the  defendants  Seattle  and 
Thomas  Wilkins,  in  trust  for  the  plaintiff 
and  his  wife  and  children.  The  defendant 
Beattie  had  made  out  an  account  wherein 
he  credited  the  plaintiff  with  the  61 U  14«. 
and  debited  him  wiUi  his  costs  and  ez- 
pensesy  the  money  which  he,  Beattie,  had 
handed  over  to  hun,  and  80^  11«.  lOcL  for 
6L  pw  cent  commission  imder  the  agree- 
ment of  the  14th  of  December  1853,  and 
this  being  balanced  was  signed  by  the 
phdntijSl  This  bUl  waa  filed  against  the 
trustees,  the  wife  and  diildren,  praying 
the  rectification  or  establishment  of  the 
settlement,  and  that  the  trustees  might  pay 
the  ooflits;  100/L  had  been  brought  into 
court. 

Mr.  QloMe  and  Mr.  W.  H.  TerrtU,  for 
the  plaintiff  abandoned  the  relief  sought 
as  to  setting  aside  or  rectifying  the  setUe- 
ment,  and  contended  that  with  regard  to 
the  fk,  per  cent  commission,  that  could  not 
be  allowed,  even  if  the  account  was  treated 
as  settled,  the  stipulation  for  commission 
being  contrary  to  tiie  policy  of  law. 

Mr,  Baily  and  Mr,  Swinburne^  for  the 
defendant,  argued  that  the  bargain  as  to 
conmiiBsion,  if  it  was  part  of  a  settled 
account,  could  not  be  disturbed. 
Mr.  Ohme  was  heard  in  reply. 
Authorities  cited — 

Strange  v.  Breiman,  15  Sim.  346 ;  s.  c. 
2  C.  P.  Cooper,  1 ;  15  Law  J.  Bep. 
(ir.s.)  Chanc  389. 

Tom$(m  V.  Judge,  3  Drew.  306;  s.  c 
24  Law  J.  Bep.  (k.s.)  Chana  785. 

Nanney  v.  WiUianu,  22  Beav.  452. 

Walker  v.  Smith,  29  Ibid.  394. 

OBrim  v.  LewU,  ante,  p.  569. 

KnfDSSSLET,  V.C. — ^As  to  the  account 
against  Beattie,  it  iq>pear8  there  was  a 
settled  account  in  January  1855,  with 
the  plaintiff's  receipt,  which,  subject  to 
one  item,  concluded  the  transaction.  This 
was  an  item  of  80/.  11«.  lOcL,  charged 
by  Beattie  on  an  agreement,  and  the  ques- 
tion is  whether  the  plaindff  has  now  a 
ri^t  to  challenge  it,  although  it  formed 
part  of  the  settled  account  It  appears 
from  a  case  of  Strange  v.  Brennan,  that 
the  Vice  Chancellor  of  England  and  Lord 
Tottenham  decided  that  it  was  against  the 
policy  of  the  law,  not  only  that  a  solicitor, 


while  acting  as  such,  should  take  a  present 
or  gratuity  from  his  client  over  and  above 
the  amount  of  his  costs,  but  thathe  should 
enter  into  any  stipulation  to  become  solici- 
tor on  the  terms  of  getting  a  better  benefit 
than  he  would  get  by  the  costs  i,which, 
according  to  the  rules  of  law,  he  was  en- 
titled to  chaige ;  and,  therefore,  that  being 
established,  it  must  be  held  that  the  con- 
tract between  Pince  and  Beattie  was  illegal, 
and  ought  not  to  have  been  entered  inta 
Although,  therefore,  that  formed  an  item 
in  a  settled  account,  the  plaintiff  is  en- 
titled to  recover  that  back. 


[IN  THB  HOUSE  OF  LORDS.] 
1863.         ) 
March  19,  23.  }   ^™^«o^  «'•  «<>^™^- 

WUl,  ConMruction  of — Implication  of 
Cro$8  Remaindere  in  Tail, 

A  teetator  devised  certain  real  eitate$  to 
his  four  granddaughters,  by  name,  for  their 
respective  lives,  in  equal  shares,  with  re- 
mainder  to  trustees  to  preserve  contingent 
remainders,  *^with  remainder  in  equal  shares 
to  the  use  of  the  children  of  my  said  four 
granddaughters,  and  the  heirs  of  their  bodies, 
such  children  of  my  said  granddaughters 
taking  their  mothei's  share  as  tenants  in 
common  in  tail,  remainder  to  the  survivors 
of  such  children,  and  in  default  of  issue  by  my 
said  granddaughters,^^  then  over.  There  was 
a  devise  of  residuary  real  estate  in  similar 
terms,  except  that  the  remainder  nextfoUow- 
ing  that  to  the  children  of  the  granddaugh- 
ters as  tenants  in  common  in  tail  wcu  thus 
expressed :  "  To  the  survivors  or  survivor  of 
such  children  and  the  issueof  their,  his  or  her 
body  in  tail": — ^Held  (reversing  the  decision 
of  the  Lords  Justices,  and  affirming  the  deci- 
sion of  the  Master  of  the  Bolls  J,  that  under 
the  words  '*  in  default  of  issue  by  my  said 
granddaughters,'*  the  four  granddaughters, 
and  not  their  children,  took  by  implication, 
subject  to  the  prior  limitations,  estates  tail  in 
bo^  classes  of  property,  with  cross-remain- 
ders between  them  in  taiU 

This  was  an  appeal  from  a  decree,  made 
by  the  Lords  Justices  in  a  cause  oi  Atkinson 
V.  Barton  (1),  upon  a  question  as  to  the 

(1)  81  Law  J.  Rep.  (M.S.)  Chaiic.  410. 
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construction  of  the  will  of  Richard  Nesa, 
late  of  Pickering,  in  the  county  of  Yoric, 
dated  the  15th  of  April  1799.  The  object 
of  the  cause  was  to  obtain  a  partition  of  the 
estates  devised  by  the  testator,  between  the 
appellant  and  Ann  Barton,  a  late  respon- 
dent, according  to  their  respective  rights 
under  the  will,  as  should  be  deckred  by 
the  Court  of  Chancery. 

The  fSetcts  of  the  case  were  as  follows : 
The  testator  had  two  daughters,  Elizabeth 
and  Faith,  of  whom  the  former  died  with- 
out having  had  any  issue.  Faith  married 
a  Mr.  Kirby,  and  luul  two  sons,  John  and 
Ceorge,  and  six  daughters,  viz.  Ajin,  Fanny, 
Faith,  Elizabeth,  bom  in  the  testatoi^s 
lifetime,  and  two  others  bom  after  his 
death.  By  his  will  the  testator  devised 
certain  estates  to  his  daughter  Elizabeth 
for  life,  with  remainder  to  the  use  of 
her  children,  and  then  for  default  of 
such  issue,  after  the  decease  of  his  said 
daughter,  to  John,  the  eldest  son  of  his 
daughter  Mrs.  Kirby,  for  his  life,  remainder 
to  the  children  of  John  in  tail ;  in  default 
of  such  issue,  to  Qeoige,  the  second  son 
of  his  daughter  Mrs.  Elrby,  for  his  life, 
with  remainder  to  his  children  in  tail 
The  will  then  proceeded  as  follows :  "  With 
remainder  to  Ann,  Fanny,  Faith  and  Eliza- 
beth, the  other  children  of  my  said  daughter 
Faith,  for  their  respective  lives,  in  equal 
shares,  the  remainder  to  the  said  Robert 
Kitching  and  William  Mitchelson  and  their 
heirs  during  the  lives  of  the  said  Ann, 
Fanny,  Faith  and  Elizabeth,  in  trust  to 
preserve  the  contingent  remainders  herein- 
after limited.  The  remainder  (in  equal 
shares)  to  the  use  of  the  children  of 
my  said  four  granddaughters  and  the  heirs 
of  their  bodies,  such  diildren  of  my  said 
granddaughters  taking  their  mother's  share 
as  tenants  in  common  in  tail,  remainder  to 
the  survivors  of  such  children;  and  in 
default  of  issue  by  my  said  granddaughters, 
I  give  all  the  same  estates  hereinbefore 
devised  to  such  persons  as  would  be  entitled 
to  the  same  in  case  I  died  intestate  and 
without  issue.'*  The  testator  then  gave  and 
devised  the  residue  of  his  real  estate  to  his 
daughter  Faith,  for  her  life,  and  after  her 
decease  to  John,  the  eldest  son  of  Faith, 
for  life,  with  remainder  to  the  children  of 
John  in  tail,  with  remainder  to  George,  the 
second  son  of  Faith,  for  life,  with  remainder 


to  the  children  of  Oeoige  in  tail ;  and  the 
will  then  proceeded  as  foUows  :  "And  for 
default  of  such  issue,  I  give  the  same  pre- 
mises to  the  said  Ann,  Fanny,  Faith  and 
Elizabeth,  for  their  respective  lives,  in  equal 
shares,  remainder  to  the  said  Robert  Kitch- 
ing and  William  Mitchelson  (the  trustees), 
and  their  heirs,  in  trust  to  preserve  the  con- 
tingent remainders  hereinafter  limited;  the 
remainder  (in  four  equal  shares)  to  the  use 
of  the  children  of  my  said  four  granddaugh- 
ters, and  the  heirs  of  their  bodies,  such 
children  of  my  said  granddaughters  taking 
their  mother^s  share  as  tenants  in  comm<Hi 
in  tail ;  remainder  to  the  survivors  or  sur- 
vivor of  such  children,  and  the  issue  of 
their,  his  or  her  body  in  tail,  and  in  default 
of  issue  by  my  said  granddaughters,  I  give 
all  the  same  estates  last  devised"  to  certain 
uses  in  &vour  of  his  daughter  Elizabeth 
Ness,  and  her  children. 

The  testator  died  in  June  1799,  leaving  his 
daughters  and  their  children  named  inhiB  will 
him  surviving.  Elizabeth  Ness,  one  of  the 
daughters,  died  in  September  1853,  without 
issue,  and  Faith  Kirby,  the  other  daughter, 
died  in  1839.  John  and  Qeoige,  the  two  sons 
of  Mrs.  Kirby,  died  without  issue.  Ann  Kirby 
married  Mr.  William  Atkinson,  and  died 
in  March  1820,  having  had  issue  two  chil- 
dren only,  namely,  the  appellant,  and  Ann 
Barton,  the  late  respondent,  who  married 
William  Barton,  also  a  late  respondent,  both 
since  deceased.  Fanny  Kirby  died  in  June 
1853;  Faith  Kirby  (the  granddaughter) 
in  December  1857;  and  Elizabeth  Kiiby 
in  August  1858;  all  without  having  been 
married. 

On  the  death  of  Elizabeth  Kirby,  the 
question  arose  upon  the  construction  of  the 
will  of  the  testator.  The  appellant  con- 
tended that,  by  the  will  of  Uie  testator, 
estates  tail  in  remainder  after  the  prior 
limitations  were  created  by  implication,  in 
Ann  Atkinson,  Fanny  Kirby,  Faith  Kirby 
and  Elizabeth  Kirby,  the  four  granddau^ 
ters  of  the  testator,  with  crosa-remaindeis 
between  such  four  granddaughters  in  tail; 
and  that  according  to  the  true  ccmstnic- 
tion  of  the  will,  and  in  the  events  which 
had  happened,  the  appellant  was  abao- 
lutely  entitled  to  seven  equal  ei^th  parts 
of  the  estates  of  the  said  testator,  as 
well  those  specifically  devised  as  those 
devised  in  general  terms ;  and  that  the  late 
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respondent,  Ann  Barton,  was  entitled  as 
tenant  in  tail  to  the  other  one  equal  eighth 
part  of  the  said  estates. 

The  late  respondents,  William  Barton 
and  Ann  his  wife,  contended  that  by  the 
will  of  the  testator  cross-remainders  in  tail 
were  by  implication  created  amongst  the 
classes  of  children  of  the  testator's  grand- 
daughters, and  that  according  to  the  true 
construction  of  such  will,  and  in  the  events 
which  had  happened,  the  estates  of  the  tes- 
tator as  well  those  specifically  devised  as 
those  devised  in  general  terms,  belonged  to 
the  appellant  and  Ann  Barton,  the  two 
children  of  the  testator's  granddaughter, 
Ann  Nees  Atkinson,  in  equal  moieties,  as 
tenants  in  common. 

By  certain  indentures  all  the  estate  or 
estates  in  tail  of  the  appellant  and  Ann 
Barton  respectively,  in  the  premises  devised 
by  the  will,  were  duly  barred. 

In  1861  the  appellant  filed  his  bill  in 
Chancery,  praying  that  his  rights  and  in- 
terests and  those  of  Ann  Barton  in  the 
estates  devised  by  the  will  of  the  testator, 
Richard  Ness,  might  be  ascertained  and 
dedared;  and  that  all  necessary  directions 
might  be  given  for  partitioning  and  divid- 
ing the  said  estates  between  t£e  appellant 
and  Ann  Barton,  according  to  their  respec- 
tive rights  and  interests  therein  as  declared 
by  the  Court  of  Chancery. 

Shortly  after  the  bill  was  filed,  and 
before  an  appearance  was  entered  thereto, 
William  Bi^n  died,  leaving  Ann  Barton, 
his  widow,  him  surviving. 

The  cause  was  heard  before  the  Master 
of  the  Rolls  (2),  who  'decided  that  upon  the 
true  construction  of  the  will,  the  three 
fourth  parts  or  shares  of  the  estates  of  the 
testator,  as  well  those  specifically  devised 
as  those  comprised  in  the  residuary  devise 
contained  in  the  will,  which  by  the  will 
were  limited  to  the  children  of  the  testa- 
tor's three  granddaughters,  Fanny  Kirby, 
Faith  Kirby  and  Elizabeth  Kirby,  and  who 
respectively  died  without  issue,  vested  in 
the  testator^s  four  granddaughters,  Ann 
Kirby  (afterwards  Atkinson,  the  mother  of 
the  appellant  and  Ann  Barton),  and  Fanny 
Kirby,  Faith  Kirby  and  Elizabeth  Kirby 
as  tenants  in  common  in  tail,  with  cross- 
remainders  between  them  in  tail;  and  that, 

(2)  31  Beav.  272 ;  8.  c.  81  Law  J.  Rep.  (N.s.) 
Chanc  411,  note  (1). 
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according  to  the  true  construction  of  the 
will  of  the  testator,  and  in  the  events  which 
had  happened,  the  appellant  was  then  enti- 
tled for  an  estate  in  fee-simple  to  seven  equal 
undivided  eighth  parts  or  shares  of  the  said 
estates  of  the  testator,  and  that  Ann  Barton 
was  entitled  for  an  estate  in  fee  simple  to 
the  remaining  one  equal  imdivided  eighth 
part  or  share  of  the  same  estates. 

Upon  appeal,  the  Lords  Justices  de- 
cided that  according  to  the  true  construc- 
tion of  the  will,  and  in  the  events  which 
had  happened,  the  appellant  was  entitled 
for  an  estate  in  fee  simple  to  one  equal 
undivided  moiety  of  the  said  estates  of  the 
testator.  And  that  Ann  Barton  was  enti- 
tled for  an  estate  in  fee  simple  to  the 
remaining  one  equal  moiety  of  the  same 
estates. 

Ann  Barton  afterwards  died,  having,  by 
her  wiU,  devised  her  real  estates  to  James 
Mitchelson  (who  afterwards  disclaimed  the 
trusts  of  the  will)  and  to  the  respondent, 
John  Holtby,  against  whom  the  suit  of  At- 
kinson V.  Barton  was  ordered  to  be  revived. 
The  present  appeal  was  brought  from  the 
decision  of  the  Lords  Justices. 

The  Solicitor  Oeneral  and  Mr,  Nalder^ 
for  the  appellant ;  and  Mr.  Hobhouse  and 
Mr,  F,  J.  Wood,  for  the  respondent,  sup- 
ported the  contentions  before  mentioned  in 
their  respective  behal£ 

The  following  authorities  were  referred 
to: 

Cloches  case,  Dyer,  330,  b. 
Vanderplank  v.  King,  3  Hare,  1 ;  s,  a 

12  Law  J.  Rep.  (n.s.)  Chanc.  497. 
Rahheth  v.    Squire,   4  De   Gex  &  J. 
406;  S.C.    28   Law  J.   Rep.    (n.s.) 
Chanc.  665. 
Stanley  v.  Lennard,  Amb.  355 ;   s.  c, 

1  Eden,  87. 
Savile  v.  Lord  Scarborough,  1  Swanst. 

537 ;  s.  c.  1  Wils.  239. 
2  Jarman  on  Wills,  2nd  edit  456. 
Gallini  v.  Gallini,    3  Ad.  <fe  E.  340; 
s.  c  4  Law  J.  Rep.  (n.s.)  Exch.  37. 
Pride  V.  Fooks,  3  De  Gex  &  J.  252 ; 
s.  c.  28  Law  J.  Rep.  (n.s.)  Chanc.  81. 
Roddy  V.  Fitzgerald,  6  H.L.  Cas.  823. 
Roe  d.  Wren  v.  Clayton,  6  East,  628. 
Morse  v.  Lord  Ormonde,  1  Russ.  382 ; 

s.  c  4  Law  J.  Rep.  Chanc.  158. 
Ashley  v.  Ashley,  6  Sim.  358 ;  s.  c.  3 
Law  J.  Rep.  (n.s.)  Chanc.  61. 
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Doe  V.  Halley,  8  Term  Rep.  5. 
Goodright    d.    Docking    v.    Dunhamy 

Dougl.  264. 
Malcolm  v.  Taylor,  2  Ru88.  &  M.  416. 

Lord  Cranworth. — ^My  Lords,  this  is 
one  of  those  cases  which  involve  that  with 
which  all  Courts  are  so  much  embarrassed 
from  time  to  time,  namely,  the  duty  of 
putting  a  construction  upon  a  will  framed 
in  very  imperfect  and  inadequate  language. 
In  this  case  the  Master  of  the  Rolls  has 
adopted  one  construction,  and  the  Lords 
Justices  have  adopted  another.  The  appeal 
oomes  from  the  Lords  Justices,  therefore, 
to  this  House ;  and  we  are  to  say  whether 
we  think  the  view  of  the  Lords  Justices  or 
that  of  the  Master  of  the  Rolls  was  correct 
I  confess  that  I  could  have  wished,  if  one 
may  venture  to  have  a  wish  upon  the 
subject,  that  I  could  have  adopted  the 
views  of  the  Lords  Justices,  because  one 
has  a  leaning  towards  equaU^  of  distribu- 
tion ;  but  we  must  not  suffer  a  feeling  of 
that  sort  at  all  to  influence  our  judgment 
Putting  aside,  then,  such  feelings,  I  confess 
it  appears  to  me  that  it  is  impossible  to 
come  to  any  other  conclusion  than  that  the 
Master  of  the  Rolls  was  right 

Before  I  state,  very  shortly,  the  reasons 
for  which  I  come  to  this  conclusion,  I  wish 
to  make  one  observation,  although  it  may  be 
an  unnecessary  precaution :  the  heir-at-law 
is  not  before  this  House,  and  has  not  been 
before  the  Courts  below,  either  that  of  the 
Lords  Justices  or  that  of  the  Master  of 
the  Rolls.  In  all  probability,  the  heir-at-law 
has  no  claim  whatever.  The  Lords  Jus- 
tices seem  to  have  thought  so,  and  the 
Master  of  the  Rolls  seems  also  to  have  been  of 
the  same  opinion ;  but  it  is  proper,  I  think, 
that  we  should  say  that  our  decision  does 
not  prejudice  any  person  who  is  not  before 
this  House  or  was  not  before  the  Courts 
below.  If  he  has  any  right — if  it  be  a 
right  paramount — all  that  will  oome  here- 
after. 

All  that  we  have  to  decide,  I  think,  is 
practically  this :  In  the  interposition  of  cer- 
tain estates,  in  order  to  fill  up  something 
which  we  cannot  call  a  gap  in  this  will, 
are  we  to  adopt  one  construction,  or  sa^  we 
to  adopt  the  other  ?  Are  we  to  say  that 
we  are  to  interpose  an  estate  tail  in  the 
granddaughters,  or    are  we  to  say  that, 


according  to  the  view  of  the  Lords  Justices, 
we  are  to  interpose  an  estate  tail  in  the 
children  of  the  granddaughters,  each  stirps 
having  cross  remainders  between  them!  In 
the  firet  place,  I  call  your  Lordships'  atten- 
tion to  the  argument  of  Mr.  HobhooBe 
upon  the  construction  of  this  will.  His 
first  argument  was,  that  these  four  gnrnd- 
daughters  took  est-ates  for  life  as  joint 
tenants;  that  they  did  not  take  estates 
each  in  a  fourth,  or  that  taking  estates 
each  in  a  fourth,  at  all  events,  there 
was  a  survivorship  to  them,  so  that  they 
took  estates  each  for  her  own  life  and 
the  life  of  the  survivors  or  survivor; 
and  he  argued  that  mainly  upon  tiie  ex- 
pression "with  remainder."  The  whole 
estates  had  been  previously  given  by  the 
testator  to  the  grandsons,  and  to  their 
issue,  and  they  had  none ;  and  then  as  to 
the  whole  estate,  the  testator  says  it  is 
"with  remainder  to  Ann,  Fanny,  Faith 
and  Elizabeth,  the  other  children  of  my 
said  daughter,  Faith,  for  their  respective 
lives,  in  equal  shares."  Mr.  Hobhoose 
contended  that  that  meant  the  whole 
estate.  Then  the  wtil  goes  on — "remain- 
der to  the  trustees  to  preserve  the  con- 
tingent remainders."  Mr.  Hobhouse*8  argu- 
ment was,  that  these  granddaughters  took 
the  estates  amongst  them,  so  that  they  w^e 
to  go  to  the  survivors  or  survivor;  and 
that  the  whole  estate  went  over  to  the 
trustees  and  their  heirs,  to  preserve  con- 
tingent remainders — not  one-fourth  to  pre- 
serve the  contingent  remainders  of  Ann, 
and  one-fourth  to  preserve  the  contingent 
remainders  of  Fanny,  *and  one-fourth  to  pre- 
serve the  contingent  remainders  of  Faith, 
and  one-fourth  to  preserve  the  contingent 
remainders  of  Elizabeth ;  but  that  the 
whole  went  over  with  that  object  I  can- 
not concur  with  that  view  of  the  case.  I 
think  it  is  as  plain  as  language  can  make 
it,  that  each  of  these  parties  took  estates  as 
tenants  in  common,  and  that  the  remainder 
to  the  trustees  to  preserve,  in  the  strictest 
way,  reddendo  nngula  singuliSy  is  to  pre- 
serve contingent  remainders;  rwnainder 
to  Ann  Ann's,  and  to  Fanny  Fann/a, 
and  so  on  to  each  of  the  others ;  it  is  exactly 
as  if  it  had  been  remainders  as  to  one- 
fourth  to  Arm,  with  limitations  afterwards 
as  to  the  other  fourth  of  the  estate  to  Faith, 
and  as  to  the  other  fourth  to  Elizabeth. 
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That^  I  think,  can  admit  of  no  manner  of 
doubt ;  and  if  there  was  a  doubt  up  to  the 
period  of  the  will  in  which  this  disposition 
is  made  for  the  children  or  grandchildren, 
that  disposition  of  itself  puts  it  beyond  all 
doubt,  for  the  remainder  is  given  in  equal 
shares  to  the  use  of  the  children  of  the 
granddaughters  and  the  heirs  of  their  bodies, 
such  children  of  the  granddaughters  taking 
their  mother's  share,  as  tenants  in  common. 
It  is  abundantly  clear,  therefore,  that  this 
is  a  gift,  in  default  of  the  issue  of  the  sons, 
to  the  four  granddaughters  as  tenants  in 
common  for  Me,  each  for  her  life,  and  upon 
the  death  of  each  to  the  trustees  and  their 
heirs  during  her  life,  to  preserve  contingent 
remainders ;  and  the  remainder,  as  to  the 
share  of  each,  to  the  use  of  her  children  as 
tenants  in  common  in  tail;  remainder  to 
the  survivors  or  survivor  of  such  children. 
Now,  I  agree  with  the  view  that  was  taken 
of  the  case,  both  by  the  Master  of  the  RoUs 
and  the  Lords  Justices,  that  the  '^  survivors 
of  such  children"  must  mean  the  survivors 
of  the  children  of  each  class,  the  children 
of  each  grandchild.  Then  comes  the  dis- 
position which  has  given  rise  to  the  present 
question,  "  and  in  de&ult  of  issue  by  my 
said  granddaughters,  I  give  all  the  same 
estates  to  such  persons  as  would  be  en- 
titled," so  and  so.  What  does  that  mean  f 
When  is  that  gift  over  to  take  effect  ?  The 
Master  of  the  Rolls  used  the  words  "  such 
issue,**  saying,  that  we  must  fill  up  the  gap 
that  is  created  by  that  gift  over,  by  inter- 
posing a  gift  as  tenant  in  tail  to  those 
persons  who  had  previously  taken  life  estates. 
Dot  an  estate  tail,  which  is  to  supersede  the 
gift  to  the  children,  but  (as  in  Gallini  v. 
CkMini)  which  is  to  come  after  the  estate 
in  remainder.  The  Lords  Justices  said, 
"  No,  not  so:  We  shall  interpose  an  estate, 
carrying  over  the  shares  of.  each  class,  each 
stirps  of  children  over  to  every  other 
stirps,  so  that  eventually  the  same  object 
may  be  effected,  by  not  letting  the  estate 
go  over  so  long  as  any  such  issue  remains." 
Sir  G.  T.  Turner,  with  his  usual  precision, 
puts  the  point  very  clearly,  thus  :  He  says, 
"  The  estates  here  to  be  implied  may  be 
either  estates  tail  in  the  granddaughters, 
with  cross -remainders  between  them,  or 
estates  taU  in  the  children  of  the  grand- 
daughters, with  cross  remainders  between 
such  children;  for  either  of  such  estates 


would  effect  the  purpose  to  be  accom- 
plished." I  certainly  understand  his  Lord- 
ship to  mean  by  that,  by  implication,  to 
say,  that  if  either  of  those  ways  would  not 
necessarily  effect  the  object,  that  cannot  be 
the  right  construction.  Now,  it  appears  to 
me  to  be  abundantly  clear  that  tiie  con- 
struction which  is  contended  for,  namely, 
estates  tail  in  the  children  of  the  grand- 
daughters, with  cross-remainders  between 
such  children,  would  not  necessarily  effect 
the  object  to  be  accomplished.  II^  the 
course  of  the  argument  I  took  the  liberty 
of  interrupting  Mr.  Hobhouse,  to  point  out 
what  appeared  to  me  to  be  an  insuperable 
difficulty  in  that  construction,  namely,  that 
if  any  of  the  daughters  died,  or  supposing 
that  they  had  all  survived  the  prior  estates 
for  life  in  the  parent  and  the  brother  (which 
they  did  not;  I  think  the  parent  survived 
them  all),  and  one  of  them  had  come  into 
possession,  and  then  afterwards  died  with- 
out issue,  what  is  to  become  of  her  share  % 
I  am  assuming  for  the  time  that  none  of 
the  others  had  any  issue.  There  would 
have  been  an  intestacy.  The  object,  there- 
fore, of  implying  cross-remainders  would 
have  been  defeated.  Just  the  same  would 
have  happened  if  the  only  one  of  the  daugh- 
ters who  had  issue,  Mrs.  Atkinson,  instead 
of  dying  in  the  lifetime  of  her  three  sisters, 
had  survived  them ;  and  if  her  children  had 
died  in  her  lifetime,  leaving  issue,  according 
to  the  construction  of  the  Lords  Justices, 
it  would  have  effected  no  object  at  alL 

It  is  upon  these  very  short  grounds  that 
it  appears  to  me  that  the  construction  which 
the  Master  of  the  Rolls  put  upon  these 
words  was  the  accurate  construction,  and 
that,  consequently,  what  your  Lordships 
are  called  upon  to  do,  is  to  reverse  the 
decree  of  the  Lords  Justices,  and  to  affirm 
the  decision  of  the  Master  of  the  Rolls. 

I  do  not  involve  the  case  in  any  unne- 
cessary disquisition  as  to  any  of  the  other 
cases  that  have  been  cited.  The  trite 
observation,  that  the  construction  of  any 
one  will  aids  very  little  in  the  construction 
of  another,  is  peculiarly  applicable,  as  it 
appears  to  me,  to  tins  case.  I  abstain  from 
doing  so  the  more  readily,  because  I  observe 
that  the  Lords  Justices  do  not  put  their 
construction  upon  any  authority  which  they 
consider  as  binding  upon  them;  but,  on 
the  contrary,  they  put  their  construction 
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upon  the  general  ground,  that  they  think 
it  ought  to  be  so;  and  so  treating  the 
question  simply  with  reference  to  the  pecu- 
liar circumstances  of  this  case.  Therefore, 
I  think  it  my  duty  to  move  to  reverse  the 
decree  of  the  Lords  Justices,  and  to  remit 
the  case,  with  a  declaration  that  the  con- 
struction put  upon  the  case  by  the  Master 
of  the  Rolls  was  correct. 

Lord  Chelmsford. — From  the  differ- 
ence of  opinion  which  has  prevailed  in  this 
casef  it  is  impossible  not  to  feel  that  it  is 
one  of  some  difficulty ;  but  after  the  best 
consideration  that  I  have  been  able  to  give 
to  it,  I  have  come  to  the  conclusion  that 
the  Master  of  the  Rolls  was  right  in  the 
view  which  he  adopted,  and,  consequently, 
that  the  decree  of  the  Lords  Justices  cannot 
be  supported. 

The  question  is,  whether  in  the  con- 
struction of  a  particular  and  residuary 
devise  (for  they  are  substantially  the 
same)  in  the  testator's  will,  after  a  limita- 
tion to  the  granddaughters  for  their  respec- 
tive lives,  in  equal  shares,  the  remainder  in 
four  equal  shares  to  the  use  of  the  children 
of  the  granddaughters  and  the  heirs  of  their 
bodies,  such  children  of  the  granddaughters 
taking  their  mother's  share  as  tenants  in 
common  in  tail,  with  remainder  to  the  sur- 
vivors or  survivor  of  such  children,  and  the 
issue  of  their,  his,  or  her  bodies  in  tail,  the 
words  following,  "  in  default  of  issue  by  my 
said  granddaughters,"  require  an  implication 
of  an  estate  tail  in  the  granddaughters,  or  in 
the  children  of  the  granddaughters ;  and  in 
either  case  with  cross-remainders  between 
them? 

Now,  up  to  a  certain  point  there  is 
no  difference  between  the  learned  Judges 
who  have  decided  this  case,  and  who  have 
given  any  reasons  for  their  opinions.  They 
agreed  that  the  proper  reference  of  the 
word  "  such"  in  the  clause,  "  remainder 
to  the  survivors  of  such  children,  and  the 
issue  of  their,  his,  or  her  body  in  tail," 
is  not  to  all  of  the  children  of  the  grand- 
daughters taken  collectively,  but  to  the  child- 
ren taking  their  mother's  share.  The  Master 
of  the  Rolls  thought  that  this  provided  for 
cross-remainders  between  the  children  of  the 
granddaughters,  and  therefore  that  the  rule 
laid  down  in  ClacJie's  case  and  the  case  of  Rah- 
heth  V.  Squire,  prevented  the  implication  of 
cross-remainders  between  those  same  objects 


in  different  events;  and  that  the  words  "in 
default  of  issue  by  my  said  granddaughterB," 
must,  therefore,  upon  the  presumed  inten- 
tion of  the  testator,  give  an  estate  tail  to 
the  granddaughters,  and  not  to  their  chil- 
dren. I  do  not  think  it  necessary  to  resort 
to  those  cases  upon  which  the  Master  of  the 
Rolls  has  founded  his  opinion,  because  some 
difficulty  may  be  raised  as  to  their  applica- 
tion to  the  present  case.  But  I  think  Hia 
Honour's  conclusion  may  be  supported  upon 
other  grounds.  My  mind  has  been  very 
much  impressed  by  the  peculiar  wording  <rf 
the  clause  upon  which  the  implication 
depends,  and  also  by  the  consequences 
which  might  possibly  result  from  the  con- 
struction contended  for  by  the  respondent 
Now,  the  words  to  be  construed  are  not  "in 
default  of  such  issue,"  which  might  create 
more  difficulty,  and  which  words  certainly 
cannot  be  inserted  in  a  limitation,  but  "in 
default  of  issue  of  my  said  granddaughters," 
which  certainly  point  much  more  in  the 
direction  of  an  estate  tail  to  be  raised  for 
the  granddaughters,  than  for  their  children. 
In  the  choice  between  two  conflicting  im- 
plications, the  effect  of  adopting  one  in 
preference  to  another  must  not  be  over- 
looked. If  one  would  lead  to  unreasonable 
consequences,  and  the  other  would  avoid 
them,  the  latter  implication  has  a  presump- 
tion in  its  favour  in  an  attempt  to  ascertain 
the  probable  intention  of  the  testator.  The 
consequence  of  adopting  the  implication  for 
which  the  respondent  contends  might  be  to 
let  in  the  children  of  a  granddaughter  in 
the  lifetime  of  their  mother.  Sir  J.  L.  Knight 
Bruce  admits  that  this  would  be  so,  unless 
cross-remainders  were  to  be  implied  between 
the  granddaughters  also — ''an  implication," 
his  Lordship  says,  "which  certainly  would 
be  open  to  some  difficulty;"  but,  he  adds, 
"having  regard  to  the  plain  intent,  that  the 
children  of  the  granddaughters  should  take 
the  inheritance,  I  think  that  little,  if  any, 
weight  is  due  to  this  objection."  With  veiy 
great  deference,  I  must  say,  that  not  the 
plain,  but  the  probable,  intent  of  the  tes- 
tator appears  to  me  to  be  perfectly  different; 
and  I  think  that  the  construction  adopted 
by  the  Master  of  the  Rolls  may  be  sup- 
ported upon  three  different  grounds : — First, 
that  the  issue  of  the  granddaughters,  and 
not  the  issue  of  their  children,  are  in  terms 
pointed  at  by  the    clause    in   question; 
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secondly,  that  the  opposite  construction 
would  lead  to  unreasonable  consequences, 
and  would  not,  therefore,  be  likely  to  have 
been  intended  by  the  testator ;  and,  thirdly, 
that  the  implication  contended  for  by  the 
respondent  would  not,  as  has  been  pointed 
out  by  my  noble  and  learned  friend  on  the 
woolsack,  cover  events  which  are  extremely 
likely  to  arise.  Sir  G.  J.  Turner  considered 
that  it  was  a  circumstance  adverse  to  the 
implication  of  an  estate  tail  in  the  grand- 
daughters "that  it  would  be  in  their  power 
to  prevent  the  shares  of  the  estates  limited 
to  them  and  their  children  from  going  over 
to  the  children  of  the  other  granddaughters; 
and  it  would  be  in  their  power  also  to  pre- 
vent the  estates  going  over  in  entirety,  ac- 
cording to  the  ulterior  limitation,  and  thus 
in  both  respects  to  defeat  the  plain  intention 
of  the  will."  I  think  that  the  answer  to  those 
remarks  is  to  be  found  in  the  observations 
of  the  Solicitor  General,  and  in  the  refer- 
ences to  the  case  of  Stanley  y,  Lennard,  and 
the  observations  of  Tindal,  C.  J.,  in  the  case 
of  Lord  Scarborough  v.  Savile,  Upon  these 
short  grounds,  I  agree  with  my  noble  and 
learned  friend  on  the  woolsack,  that  the 
decree  of  the  Lords  Justices  should  be  r^ 
versed,  and  that  the  decision  of  the  Master 
of  the  Rolls  should  be  affirmed. 

Lord  Kingsdown. — I  entirely  concur 
with  your  Lordships  in  the  conclusion  at 
which  you  have  arrived.  I  have  so  great 
respect  for  an  opinion  of  Sir  G.  J.  Turner, 
delivered  after  much  consideration,  that  I 
cannot  help  entertaining  some  doubts,  how- 
ever confident  my  own  opinion  may  be. 
But  it  appears  to  me  that  the  Lord  Justice 
in  this  case  has  founded  himself  mainly 
upon  a  principle  which  I  cannot  conceive 
to  be  consistent  with  the  ordinary  rules  of 
Uw,  namely,  this: — He  said,  "I  prefer  the 
construction  in  favour  of  the  issue  of  grand- 
children, upon  this  ground,  that  if  you  give 
an  estate  tail  to  the  parents,  the  parents 
would  be  able  to  bar  the  estate  tail,  and 
defeat  the  issue  altogether."  That  reasoning 
would  apply  almost  to  every  case.  As  I 
observed  in  the  course  of  the  argument,  if 
you  enlarge  an  estate  for  life  to  the  first 
taker,  in  order  to  let  in  all  his  issue,  where 
you  have  done  that  you  enable  the  first  taker 
to  defeat,  not  only  the  issue  specially  named, 
but  all  the  issue  which  is  so  let  in.  It  seems 
to  me,  not  only  that  the  effect  which  has 


been  mentioned  to  your  Lordships  would 
be  very  inconsistent  with  the  intention  of 
the  testator  in  cases  which  might  be  put, 
but  also  with  the  language  which  the  tes- 
tator has  used  in  the  will  "in  de&ult  of 
issue  by  my  said  granddaughters,"  which 
point  more  distinctly  to  estates  tail  in  the 
grandchildren.  I  confess  it  is  upon  that 
ground  that  I  agree  with  the  judgment, 
which  has  been  given  by  the  Master  of  the 
Rolls.  I  am  not  much  influenced  by  the 
difficulties  which  he  felt  as  to  Cloches  case, 
and  the  others  which  he  mentioned.  But 
on  the  whole,  with  no  hesitation  other  than 
that  which  arises  firom  the  circumstances 
which  I  have  mentioned,  I  entirely  concur 
with  what  has  been  proposed  by  my  noble 
and  learned  friends. 

Decree  appealed  from  reversed. 


ROMILLY,  M.R 
June  23, 


M.R  ) 
;,25.    / 


BURY  V,  BEDFORD. 


Trade-Mark  —  AssignahUUy  —  Right  to 
use, 

J,  B,  while  trading  as  a  mcmufacturery 
acquired  the  right  to  use  a  particular  cor- 
porate trade-mark  containing  the  letters  J,  B, 
He  subsequently  entered  into  partnershipy 
a/nd  by  the  articles  then  executed^  it  vhu 
agreed  that  the  trade-mark  should  be  a  part- 
nership asset,  and  that  it  should  be  lawful 
for  the  parties  thereto,  at  the  end  of  the  part- 
nership, to  use  the  mark  fo7'  the  remainder 
of  their  lives,  either  alone,  or  in  partnership 
with  any  other  persons.  The  firm  having 
fallen  into  difficulties,  all  the  assets  and  all 
the  estate  and  effects  joint  and  separate  of  the 
partners  toere  assigned  by  them  to  trustees,  who 
subsequently  assigned  to  H,  B,  the  assets  of 
the  old  firm^  including  all  the  right  which 
they  could  assign  of  using  the  trade-mark. 
Upon  bill  filed  by  H,  B,  to  restrain  J,  B, 
from  using  the  trade-mark,  or  granting  the 
use  of  it  to  others, — Held,  that  J,  B,  was 
entitled  to  use  it  himself,  or  to  allow  any 
person  in  partnership  with  him  to  use  it; 
but  that  an  injunction  must  be  aumrded  to 
restrain  J,  B,  from  granting  the  use  of  the 
trade-mark  to  any  person  not  in  partnership 
ufith  him. 

Whether  the  trade^mark  was  one  which 
could  properly  be   assigned^  quaare;  but 
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heldy  that  J,  B,  had  hy  his  acts  precluded 
himself  from  setting  up,  hy  way  of  defence^ 
thai  he  had  no  power  to  assign  it. 

This  was  a  bill  claiming  the  exclusive  use 
of  a  trade-mark,  and  seeking  to  restrain  the 
defendant  from  using  it,  or  granting  the  use 
to  any  other  person. 

The  defendant,  John  Bedford,  previous  to 
1856,  carried  on  the  business  of  a  steel-ma- 
nufacturer in  Sheffield,  at  the  Regent  Works 
and  at  Oughtibridge,  imder  thestyle  of  *'  John 
Bedford."  While  so  trading  the  Cutlers' 
Company  there  awarded  him  a  mark  to 
be  used  in  his  business.  It  consisted  of  the 
^g(MQ  of  a  lion  couchant,  surmounted  by 
crossed  arrows,  with  four  initial  letters,  viz., 
"  J.  O.  B.  S,"  within  the  spaces  formed  by 
the  crosses  of  the  arrows,  but  which  four 
letters  were  to  be  read,  "  J.  B.  O.  S,"  signi- 
fying "  John  Bedford,  Oughtibridge,  Shef- 
field." The  defendant  also  purchased  the 
exclusive  right  to,  and  the  use  of,  the  trade- 
mark of  William  Ash  <fe  Co. 

By  articles  of  partnership,  dated  the  6th 
of  July  1859,  and  executed  by  Edward 
James  Bury,  of  the  first  part,  William 
Tarleton  Bury  of  the  second  part,  the  de- 
fendant J.  Bedford  of  the  third  part,  John 
Jesson  of  the  fourth  part,  and  Richard 
AUinson  of  the  fifth  part,  it  was  (inter  alia) 
agreed,  that  the  parties  thereto  should 
become  co-partners  at  the  Regent  Works 
aforesaid  and  elsewhere,  for  the  term  of  ten 
years  firom  the  30th  of  June  1859,  under  the 
style  or  firm  of  Bedford,  Burys  «fe  Co.,  on  the 
terms  and  conditions,  that  all  goods,  steel 
and  merchandise,  wMch  should  thereafter 
be  manufEkctured  or  sold  by  the  partnership, 
should  be  marked  with  the  corporate  mark 
granted  to  the  defendant,  with  or  without 
the  name  "John  Bedford,"  or  "Bedford" 
alone,  or  with  such  other  name  or  mark, 
or  otherwise,  as  the  parties  should  there- 
after mutually  agree  upon,  and  all  such 
corporate  or  other  marks,  except  the  name 
John  Bedford  or  Bedford,  should  be  deemed 
the  property  of  the  copartnership  during 
the  continuance  thereof  and  of  the  lives  of 
the  parties  thereto,  in  manner  thereinafter 
mentioned.  Provided  always,  that  the  death 
of  any  partner  during  the  co-partnership 
should  not  prejudice  or  affect  the  co-part- 
nership in  liie  use  of  any  corporate  mark 
or  name;   and  it  was  declared  that  the 


corporate  mark  granted  to  the  defendant 
should  thenceforUi  be  treated  as  a  partner- 
ship asset,  and  that  it  should  be  lawful  for 
the  ^^  parties  thereto,  or  any  of  them,  at  the 
end  or  other  sooner  determination  of  the  co- 
partnership, to  have  the  free  use  and  enjoy- 
ment  of  the  mark  for  the  remainder  of  their 
lives,  either  alone  or  in  partnership  with  any 
other  person  or  persofis.**  And^  further,  that 
in  case  J.  Bedford  should  die  during  the 
continuance  of  the  partnership,  the  surviv- 
ing partners  for  the  time  being  should  pay 
to  his  executors  or  administrators  the  sum 
of  500/.  in  lieu  of  all  claim  in  respect  of 
the  mark,  which  sum  of  500/.  the  surviving 
partners  agreed  as  between  themselves 
should  be  taken  from  the  profits  of  the  con- 
cern and  added  to  the  share  of  capital  of 
the  defendant,  and  be  payable  and  paid  in 
like  manner  as  the  capital  belonging  to  him 
on  the  day  of  his  decease.  "And  the  defen- 
dant covenanted  with  the  parties  thereto, 
that  the  corporate  mark  granted  to  him 
should  at  aU  times  thereafter  be  used  and 
eiyoyed  by  the  partnership  and  by  the  par- 
ties thereto  in  manner  aforesaid,  and  should 
become  and  be  the  property  of  the  co-part- 
nership, and  be  treated  like  the  other  assets 
of  the  concern."  The  articles  contained  no 
covenant  not  to  assign  the  trade-mark. 

The  business  was  carried  on  according  to 
the  articles,  using  the  corporate  trade-mark 
until  November  1861,  when  the  co-part- 
nership having  become  embarrassed  the 
partners  executed  and  registered  a  deed 
dated  the  18th  of  November  1861,  whereby 
(under  the  designation  of  the  debtors)  they 
conveyed  and  assigned  to  trustees  all  the 
real  estates,  messuages,  works,  lands,  here- 
ditaments, rights  and  premises,  "stock-in- 
trade,  goods,  merchandise,  materials,  tools, 
implements,  fixtures,  books  of  account,  debts, 
claims,  monies,  securities,  stocks,  vouchers, 
papers,  household  furniture,  linen,  plate, 
china,  and  other  household  effects,"  and 
"  all  other  the  personal  estate  and  effects 
of  the  co-partners  jointly,  and  of  each  and 
every  of  them  separately,"  upon  trust  to 
sell  the  same  in  tJie  manner  therein  men- 
tionedy  as  a  going  concern,  for  the  benefit 
of  the  creditors  of  the  partnership. 

Doubts  afterwards  arose  whether  the  last- 
mentioned  indenture  was  a  legal  dissolution 
of  the  partnership;  and,  in  consequence, 
on  the  16th  of  January  1862,  the  partners 
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executed  a  deed  which  declared  that  the 
partnership  and  the  articles  was  and  were 
dissolved  from  that  day  forth,  so  for  as 
regarded  the  partners  inter  se^  but  not 
otherwise. 

The  trustees  carried  on  the  business 
under  the  trusts  of  the  indenture  of  the 
11th  of  November  1861.  Early  in  the  year 
1862,  the  plaintiff  Henry  Bury  offered  to 
purchase  die  business,  and  that  offer  was 
accepted  by  the  trustees  and  the  creditors. 
By  an  indenture  dated  the  12th  of  March 
1862,  and  executed  by  the  trustees  of  the 
deed  of  the  18th  of  November  1861  of  the 
first  part,  Edward  James  Bury  and  William 
Tarleton  Bury  of  the  second  part,  Priscilla 
Susan  Bury  of  the  third  part,  and  the 
plaintiff  of  the  fourth  part,  after  reciting 
(inter  alia)  that  certain  portions  of  the 
partnership  property  had  been  delivered  to 
the  plaintiff^  it  was  witnessed  that,  in  con- 
sideration of  32,849/.,  the  trustees  conveyed 
and  assigned  to  the  plaintiff  whatever  of 
the  partnership  property  might  not  have 
been  effectually  passed  to  him  by  such 
delivery;  and  also  all  the  estate,  interest 
and  demand  of  the  trustees,  which  they 
had  or  might  have  any  power  to  assign  or 
transfer  in  and  to,  or  respecting  the  estate, 
right  and  premises  expressed  to  be  thereby 
assigned;  and  in  particular  all  the  separate 
rights  and  interests  of  the  several  partners, 
which  under  or  by  virtue  of  the  deed  of  the 
18th  of  November  1861,  or  otherwise,  were 
assigned  to  or  were  vested  in  the  trustees, 
and  which  they  had  or  might  have  any 
power  to  assign  or  transfer  to  and  in  the 
corporate  mark  of  the  corporation  of  Cutlers, 
and  to  and  in  all  other  corporate  or  trade- 
marks belonging  to  or  used  by  the  firm,  or 
the  right  of  using  such  corporate  marks, 
or  any  of  them,  upon  the  expiration  or 
other  sooner  determination  of  the  partner- 
ship. 

The  plaintiff  entered  into  possession  of^ 
and  carried  on  the  business  of^  the  works 
as  the  successor  to  the  partnership,  and 
used  the  corporate  trade-mark.  He  subse- 
quently discovered  that  the  defendant  had 
entered  into  negotiations  with  Messrs. 
Butcher  &  Co.,  a  firm  in  the  steel  trade,  in 
Sheffield,  for  granting  to  them  the  use  of 
the  corporate  trade-mark,  and  accordingly 
filed  this  bill,  praying  that  the  defen- 
dant   might    be    restrained    from    using 


or  granting,  or  attempting  to  grant,  to 
Messrs.  William  Butcher  k  Co.,  or  to 
any  persons  whomsoever,  the  right  to  use 
the  corporate  trade-mark  granted  to  him  by 
the  Cutlers'  Company,  or  the  mark  of 
"  William  Ash  <fe  Co.,"  or  other  marks  of 
the  firm  of  Bedford,  Bury  k  Co.,  in  any 
manner  whatsoever,  or  from  otherwise  pre- 
venting or  hindering,  or  attempting  to  pre- 
vent or  hinder,  the  plaintiff  or  his  agents 
from  having  or  enjoying  the  sole  and  exclu- 
sive use  of  the  said  tarade-marks;  and  for 
general  relief. 

The  defendant,  by  his  answer,  admitted 
that  the  affairs  of  the  partnership  had  been 
regulated  by  the  artides  of  partnership  of 
the  6th  of  July  1859 ;  but  he  alleged  that 
it  was  understood  by  all  parties  that  he 
agreed,  so  far  as  he  was  able,  to  give  his 
partners  certain  rights  jointly  with  himself 
in  the  corporate  tiade-mark  granted  to  him. 
He  not  only  did  not  claim  a  right,  but 
expressly  repudiated  any  right  to  assign 
such  corporate  trade-mark ;  and  said  that 
the  solicitors  who  acted  for  his  partners 
Edward  James  Bury  and  William  Tarleton 
Bury,  in  reference  to  such  partnership,  had 
full  and  express  notice  previously  to  the 
execution  of  such  partnership  deed  that 
the  Cutlers'  Company  and  their  law  clerk 
held  such  corporate  mark  not  to  be  assign- 
able by  him,  and  that  both  he  himself  and 
his  solicitor  considered  that,  if  any  clauses 
were  inserted  which  proceedcKi  on  a  different 
footing,  the  same  would  be  inoperative,  and 
could  have  no  legal  value  or  effect. 

The  defendant  also  said  that  the  balance- 
sheet  produced  to  the  creditors  prior  to  the 
execution  of  the  deed  of  the  1 1th  of  Novem- 
ber 1861,  did  not  purport  to  include,  nor 
was  such  deed  intended  by  him,  or,  as  he 
believed,  by  any  of  the  parties  thereto,  to 
assign,  and  it  did  not  assign,  any  right  to 
use  such  corporate  trade-mark  ;  and  it  did 
not  contain  any  restriction  of  his  right  to 
continue  to  use  the  corporate  trade-mark 
granted  to  him.  The  solicitor  of  his  part- 
ners, Edward  James  Bury  and  William 
Tarleton  Bury,  on  the  execution  of  the  deed 
of  the  18th  of  November  1861,  was,  as  the 
defendant  believed,  fully  aware  not  only 
that  such  deed  was  not  intended  by  any  of 
the  parties  thereto  to  deprive  the  defendant 
of  the  right  to  use  the  corporate  trade-mark 
granted  to  him,  but  that  a  treaty  was  then 
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on  foot  for  the  recommencement  of  business 
by  himself  and  some  former  partners  of  his 
under  a  new  partnership. 

The  defendant  further  alleged,  that  the 
plaintiff  was  the  cousin  of  his  late  partners, 
Edward  James  Bury  and  William  Tarleton 
Bury,  and  the  brother-in-law  of  the  former 
of  those  two  gentlemen ;  and  that  the  soli- 
citor of  his  late  partners  acted  as  the  solici- 
tor for  the  plaintiff  on  his  purchase,  and 
that  he  had  full  notice  that  both  the 
Cutlers'  Company  and  the  defendant  denied 
the  assignability  of  the  corporate  trade- 
mark granted  to  him  ;  that  their  assignees 
did  not  claim  any  right  to  prevent  the 
defendant  from  using  such  corporate  trade- 
mark, and  entertain^  great  doubts  whether 
they  had  any,  and  if  any,  what  right  or 
interest  in  such  trade-mark  that  was  capable 
of  assignment  to  the  plaintiff,  who  did  not 
purchase  from  them  on  the  footing  that  he 
should  have  an  imdisputed  right  to  the 
exclusive  use  of  the  corporate  or  other  trade- 
marks granted  to  the  defendant,  but  only 
on  the  footing  that  he  should  have  such 
right,  if  any,  as  the  assignees  were  able  to 
give  him  under  the  assignment  to  them. 

The  defendant  also  denied  the  plaintiff's 
right  to  the  absolute  ownership,  or  the 
exclusive  use  of  the  trade-mark  granted  to 
him,  and  submitted  to  the  judgment  of  the 
Court  whether  the  plaintiff  was  entitled  to 
claim  the  exclusive  use  of  the  trade-mark. 
He  did  not  deny  the  right  of  hig  late  part- 
ners, during  their  respective  lives,  or  the 
right  of  any  other  person  (including  the 
plaintiff)  who  might  be  in  co-partnsrship 
with  them  or  either  of  them,  to  use  such 
corporate  marks  during  the  respective  lives 
of  his  late  co-partners ;  and  he  submitted 
that  he  was  entitled  now  to  grant  the  use 
of  the  trade-mark  to  any  person  he  might 
think  proper. 

The  plaintiff,  on  the  4th  of  November 
1862,  applied  for  an  injunction  in  the 
terms  prayed  for  by  the  bill ;  but  the  Master 
of  the  Rolls  considered  that,  as  the  defen- 
dant had  not  by  his  assignment  shewn  an 
intention  to  deprive  himself  of  the  use  of 
the  trade-mark  granted  to  himself,  and  as  the 
deed  contained  no  covenant  by  him  not  to 
use  it,  he  ought  not  to  be  restrained  from 
iising  it  His  Honour,  however,  observed 
that  the  defendant  had  clearly  no  right  to 
assign  the  trade-mark  to  Messrs.  Butcher, 


and  that  the  latter  would  have  been  re- 
strained from  using  it  if  they  had  been 
parties  to  the  suit. 

The  cause  now  came  on  for  hewing. 

Mr.  Selunpi  and  Mr,  Bury,  for  the  plain- 
tiff.— The  proposal  to  give  Messrs.  Butcher 
the  right  to  use  the  trade-mark  granted  to 
John  Bedford,  as  if  they  were  in  possession 
of  the  business  carried  on  by  him,  was  a  fraud 
upon  the  public  This  trade-mark  had  been 
made  the  subject  of  a  contract  between  the 
plaintiff  and  his  partners,  and  between 
them  and  their  assigns.  All  parties  w&e 
acting  on  it,  and  one  of  those  parties, 
though  he  was  the  grantee  of  the  trade- 
mark, could  not  be  allowed  to  say  that  all 
his  acts  and  deeds  were  of  no  avail,  and 
that  the  nature  of  the  property  did  not 
allow  of  its  being  dealt  with.  It  was  at 
once  a  breach  of  faith  and  a  fraud  upon 
the  public  Trade-marks  were  property; 
they  were  the  subject  of  assignment,  and 
corporate  trade-marks  were  subject  to  all 
the  rules  which  affected  personal  property. 

Mr.  Hohhouae  and  Mr,  Rendall,  for  J. 
Bedford. — It  is  necessary  to  consider  not 
only  the  law,  but  also  the  impression  of  its 
effect  upon  the  minds  of  the  parties  at  the 
date  of  the  contract  The  objects  proposed 
to  be  carried  out  must  also  not  be  lost 
sight  of  The  case  of  HaU  v.  Barrows  (1) 
shewed  that  a  mark,  when  it  denoted  per- 
sonal manufacture  as  distinct  from  a  local 
manufacture,  was  not  the  subject  of  a  sale. 
The  word  "property"  was  not  strictly  ap- 
plicable to  a  trade-mark;  but  still, a  trader 
could  ask  that  his  use  of  it  might  be  pro- 
tected. The  Court  would  never  allow  one 
man  to  gain  an  advantage  upon  the  reputa- 
tion of  another.  No  assignment  of  this 
trade-mark  had  been  made  to  Messrs.  But- 
cher ;  they  were  only  to  use  it  under  the 
direction  of  Mr.  Bedford,  and  in  such  man- 
ner as  it  was  secured  to  J.  Bedford  by  the 
deed  of  partnership  of  the  6th  of  July  1859. 
It  was  an  asset  of  the  firm  so  long  as  the  firm 
lasted,  but  upon  its  termination  the  right  to 
use  it  devolved  upon  all  the  partners,  and 
each  was  at  liberty  to  use  it,  individually 
or  in  partnership :  each  of  the  five  partners 
therefore  might  have  established  a  partner- 
ship with  a  right  to  use  the  trade-mark. 
The    right    which    the    defendant    now 

(1)  Ante,  548. 
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claimed  was  the  right  to  use  the  trade- 
mark, either  by  himself  or  in  partner- 
ship with  any  other  person.  He  did  not 
deny  the  plaintiff's  right  to  use  it.  The 
deed  of  partnership  did  not  contain  any 
covenant  not  to  assign.  It  was  necessary 
therefore  to  bear  in  mind  those  cases  in 
which  distinctions  had  obtained  between 
an  agreement  to  do  a  particular  act,  and  an 
agreement  to  do  that  act  with  a  further 
agreement  not  to  do  any  act  at  variance 
with  the  affirmative  part  of  the  agreement 
In  the  one  case,  an  injunction  had  been 
refused;  and  in  the  other  an  iiy unction  had 
been  granted,  but  merely  for  the  specific 
performance  of  the  negative  term  of  the 
agreement  in  its  own  terms.  The  Court 
had  held,  that  it  could  not  enforce  an 
affirmative  stipulation  by  injunction.  Trade- 
marks in  effect  were  not  capable  of  assign- 
ment except  that  they  could  be  made  Uie 
subject  of  use  during  the  continuance 
of  a  partnership  in  which  the  person  to 
whom  it  was  granted  was  a  member.  The 
defendant  had  always  denied  the  right  to 
assign  a  trade-mark,  and  he  certainly  now 
insisted  upon  his  right  to  use  the  mark 
himself  as  well  as  in  partnership  with  other 
parties. 

The  cases  referred  to  were — 

HaU  V.  Barrows,  ante,  548. 

Motley  V.  Downman,  3  Myl.  <fe  Cr.  1 ; 

8.  c.  6  Law  J.  Kep.  (n.s.)  Chanc.  308. 
Churton  v.  Doug!€uty  Johns.   174;  s.  c. 

28  Law  J.  Rep.  (n.s.)  Chanc.  841. 
LumleyY,  Wagner,  5  De  Qten  k  Sm.  485 ; 

8.  a  1  De  Gex,  M.  k  G.  604;  21  Law 

J.  Rep.  (N.s.)  Chanc.  898. 
The  CtUleri^  Compani/s  AcU — 
21  Jac,  1.  c.  xxxi.—ie23. 
31  Geo.  3.  c.  /vtVt.— 1791. 
41  Geo,  3.  c.  xcviu—lSOl. 
64  Geo.  3.  c.  cxix.—lSU. 
23  d:  24  Vict.  c.  xliii.— 1860. 

The  Master  of  thb  Rolls. — A  trade- 
mark was  granted  to  Mr.  Bedford  by  the 
Cutlers'  Company;  he  afterwards  entered 
into  partnership  with  four  other  persons, 
and  by  the  articles  they  mutually  agreed 
that  all  the  corporate  and  other  trade- 
marks used  by  Mr.  Bedford  should  be  the 
property  of  the  partnership  during  its 
continuance,  and  for  the  lives  of  the 
Nbw  Ssilzbs,  32.-- GiiAHa 


parties  thereto  in  manner  thereinafter  men- 
tioned ;  this  was  followed  by  a  clause  which 
provided  that,  so  long  as  the  partnership 
lasted,  the  mark  was  to  be  part  of  the  pro- 
perty of  the  partnership.  Another  clause 
provided  that  when  the  partnership  ceased 
the  parties  should  have  the  free  use  and 
enjoyment  of  the  mark  for  the  remainder 
of  their  lives,  either  alone  or  in  partnership 
with  any  other  person  or  persons.  There- 
fore persons  who  claimed  under  those  part- 
nership articles  knew  that  any  one  of  the 
parties  thereto  was  entitled  from  the  deter- 
mination of  the  partnership  to  use  the 
mark,  either  alone  or  in  partnership;  it  was 
also  provided  that  it  was  at  all  times  to  be 
used  and  enjoyed  by  the  partnership,  and  by 
the  parties  thereto,  and  that  it  should  become 
and  be  the  property  and  be  treated  like  the 
other  assets  of  the  concern.  The  partner- 
ship got  into  difficulties,  and  in  November 
1861  the  parties  made  an  assignment  of 
all  their  property  in  favour  of  their  credit- 
ors. I  am  of  opinion  that  the  right  to  use 
the  mark  passed  by  that  assignment,  subject 
to  the  provisions  contained  in  the  original 
agreement  with  the  partnership.  It  passed 
because  they  agreed  that  it  should  be  treated 
like  the  other  assets  of  the  concern,  and  all 
the  property  was  assigned  for  the  purpose 
of  being  made  available  for  the  benefit  of 
creditors.  For  the  purpose  of  so  making 
the  property  available,  the  trustees  carry 
on  the  business  for  a  few  months.  During 
that  time  nothing  turned  upon  the  use 
of  the  trade-mark,  because,  no  doubt,  the 
business  was  then  carried  on  for  the  benefit 
of  the  five  persons  who  are  called  the 
debtors,  of  whom  the  defendant  is  one. 
They  afterwards  sold  the  whole  of  this  pro- 
perty to  the  plaintiff.  There  was  a  deed 
executed  on  the  16th  of  January  1862, 
whereby  the  five  partners  agreed  upon  the 
subject,  and,  at  idl  events,  to  dissolve  the 
partnership;  and  from  that  period  the  part- 
nership was  dissolved. 

The  question  is,  what  was  the  effect  of 
the  assignment  of  the  trade-mark?  Did  the 
person  to  whom  it  was  assigned  acquire  the 
right  to  the  exclusive  use  of  it,  or  only  the 
right  to  use  it?  Those  things  are  separate 
and  distinct  Undoubtedly,  any  person  who 
has  a  trade-mark  which  he  may  lawfully 
assign,  may  assign  the  use  of  it  to  another, 
and  the  assignor  may  enter  into  a  cove- 
5C 
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nant  either  expressed  or  implied,  that  he 
does  not  intend  to  use  it  himself.  In  that 
case  the  assignee  would  have  the  exclusive 
use  of  the  trade-mark.  In  this  case  there 
was  a  right  on  the  part  of  the  trustees 
to  assign  the  use  of  the  trade-mark  to  any 
person  they  thought  fit;  but  at  the  same 
time  I  am  dear  that  they  did  not  give  the 
person  who  bought  it  an  exclusive  right  to 
use  it  The  purchaser  bought  it  with  a 
knowledge  of  the  deed  of  the  16th  of  July 
1859,  which  expressly  stated  "  that  it 
should  be  lawful  for  the  parties,  upon  the 
determination  of  the  partnership,  to  have 
the  free  use  and  enjoyment  of  the  mark  for 
the  remainder  of  their  lives,  either  alone  or 
in  partnership."  That  means,  that  they  may 
severally  have  the  right  of  using  it;  and 
therefore  the  person  who  bought  it,  not 
having  any  covenant  from  Mr.  Bedford  (I 
do  not  know  whether  he  has  or  has  not 
from  the  others),  gets  nothing  more  than  a 
right  to  use  the  trade-mark  himself;  but 
he  does  not  get  the  exclusive  right  to  use 
it  I  am  assuming  that  the  trade-mark  is 
assignable;  at  all  events,  whether  it  be 
assignable  or  not,  it  does  not  lie  in  the 
mouth  of  one  of  the  partners  to  say  that  it 
is  not  assignable  for  that  purpose,  or  to 
that  extent. 

The  argument  for  the  defendant  as  to  the 
assignment  was  founded  upon  a  mistake. 
It  was  said  that  Mr.  Bedford  had  always 
repudiated  the  assignment  Consider  the 
meaning  of  an  assignment  of  a  trade-mark. 
It  is  nothing  more  than  that  the  assignor 
allows  the  assignee  the  right  to  use  the 
trade-mark.  There  is  no  other  meaning  to 
the  word  assignment.  The  assignment  may 
be  effected  by  an  instrument  more  or  less 
formal;  but  l^e  thing  is  actually  assigned 
at  the  moment  when  another  person  than 
the  original  owner  is  permitted  to  use  the 
trade-mark,  for  either  a  shorter,  or  it  may 
be  for  a  longer  period  of  time.  In  both 
cases  it  is  equally  an  assignment,  and  it  is 
impossible  for  Mr.  Bedford  to  say  that  he 
did  not  assign  this  trade- mark  to  the  part- 
nership, when  he  gave  them  full  power  to 
use  it,  and  to  treat  it  as  part  of  the  part- 
nership assets.  He  cannot  say  that  they 
did  not  then  acquire  the  right  to  enable 
another  person,  for  valuable  consideration, 
to  make  use  of  that  mark.  It  appears,  there- 
fore, that  the  allegations  which  he  has  put 


forth  in  his  answer  are  founded  on  a  mis- 
take. As  to  them,  it  was  well  observed,  to 
be  a  claim  in  derogation  of  his  own  grant, 
because,  if  the  allegations  were  correct,  the 
trade-mark  could  not  be  assigned,  that  is 
to  say,  the  use  of  it  allowed,  to  any  person 
whatever.  But  it  is  obvious  that  Mr.  Bed- 
ford had  parted  with  the  use  of  it  to  the 
partnership.  It  is  also  obvious  that  the 
partners,  at  the  conclusion  of  their  partner- 
ship, might,  in  dealing  with  the  partnership 
assets,  treat  this  mark  as  they  could  any 
one  of  the  other  partnership  assets :  that 
is  to  say,  they  might  enable  a  person  to 
make  use  of  it,  though  they  could  not 
enable  him  to  have  the  exclusive  use  of  it 
When  I  look  at  the  proceeding  with  Mr. 
Butcher,  I  am  of  opinion  there  was  an 
assignment  of  the  trade-mark.  It  was  an 
assignment  of  the  trade-mark  for  a  parti- 
cular period,  not  defined,  but  for  so  long  a 
time  as  they  between  them  might  agree, 
that  Mr.  Bedford  should  act  as  the  traveller 
and  agent  of  Mr.  Butcher  on  the  continent, 
for  the  purpose  of  selling  his  goods  and 
allowing  him  to  make  use  of  ^t  trade- 
mark during  that  period  of  time,  in  con- 
sideration of  receiving  a  salary  of  500/L 
a  year  and  commission.  That  was  an 
assignment  of  a  trade-mark — not  an  abso- 
lute assignment  of  all  his  interest  in  it; 
but  still  it  was  an  assignment  of  the 
trade-mark.  It  is  clear  that  it  was  not  a 
partnership,  for  Mr.  Bedford  was  not  liable 
to  any  debts  or  losses,  and  he  was  not  en- 
titled to  participate  in  any  of  the  profits. 
The  only  question  then  on  this  part  of  the 
case  is,  whether  by  these  partnership  arti- 
cles Mr.  Bedford  reserved  to  himself  the 
right  to  assign  the  trade-mark?  and  I  am 
of  opinion  that  he  did  not  The  property 
was  given  to  the  partnership;  and  if  it  were 
not  for  the  clauses  which  specify  that  he  is 
to  have  the  free  use  and  enjoyment  of 
the  trade-mark,  it  is  obvious  that  the 
whole  of  the  property  in  it  would  have 
passed  to  the  partner^ip.  I  have  through- 
out been  assuming  that  this  trade-maik 
is  one  of  those  capable  of  assignment; 
and  assuming  it  to  be  so,  he  assigned  it 
absolutely  to  the  partnership,  and  agreed 
that  it  should  be  partnership  assets.  If  it 
had  not  been  for  the  clause  in  the  articles 
which  provided,  "that  it  should  be  lawful 
for  the  parties,  or  any  of  them,  at  the  end 
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or  other  sooner  determination  of  the  co-part- 
ner^p,  to  have  the  free  use  and  enjoyment 
of  the  trade-mark,"  my  opinion  would  have 
been  that  the  whole  of  his  interest  in  the 
mark  would  have  passed,  and  that  he  could 
not  afterwards  have  used  it;  and  that  the 
exclusive  ri^t  to  the  use  of  the  trade-maiic 
would  have  been  granted  to  the  trustees, 
and  conveyed  by  them  to  the  plaintifT.  But 
that  clause  makes  all  the  difference  possible; 
and  in  my  opinion  Mr.  Bedford  has  raised 
a  contention  which  he  was  not  entitled  to 
raise. 

That  makes  it  unnecessary  to  go  into 
the  distinction  made  in  Hall  v.  Barrows, 
between  the  trade-mark  which  merely  applies 
to  a  particular  place,  or  a  particular  spot, 
as  in  Motley  v.  Downman,  where  there  were 
tin-works  attached  to  a  particular  place. 
Suppose,  for  example,  a  man  were  to  estab- 
lish iron-works  in  Monmouthshire,  and  call 
them  the  Pontypool  Iron  Works,  and  that 
such  was  the  name  given  to  them  upon  the 
sale  of  the  business.  Then  the  sale  of  the 
tarade-mark  pointing  out  the  Pontypool  Iron 
Works  would  properly  pass.  But  what  I 
entertained  considerable  doubt  about  was 
whether  atrade-mark  which  did  not  designate 
a  spot,  but  merely  a  name,  or  the  initials  of 
a  name,  as  in  the  case  of  Hall  v.  Barrows^ 
where  it  indicated  the  name  of  Bramah, 
Barrows  <&  Hall,  could  properly  be  assigned 
to  anybody.  At  the  hearing  of  the  motion 
for  an  injunction  in  this  case,  I  was  of  opin- 
ion that  " J.R"  meant  "John  Bedford,"  and 
that  it  was  not  properly  assignable.  But  it 
is  not  necessary  to  enlarge  further  upon  that 
question,  because  I  am  clear,  that,  even  as- 
suming the  trade-mark  to  be  one  that  can 
properly  be  assigned,  the  question  is  deter- 
mined by  the  partnership  articles ;  and  even 
if  it  is  not  such  a  trade-mark  as  can  pro- 
perly be  assigned,  it  is  not  open  to  the  defen- 
dant Mr.  B^ford  to  say  so ;  for  he  has  done 
all  he  can  to  assign  it  to  a  qualified  extent, 
both  by  the  articles  and  the  licence  given  to 
Messrs.  Butcher  &  Co.,  and  he  therefore  can- 
not complain  of  the  trustees  making  use  of 
it,  or  selling  it  to  any  person  who  thinks  fit 
to  use  it.  If  there  be  any  persons  who  have 
a  right  to  come  forward  and  complain  in 
respect  of  this  mark,  and  say  that  the  public 
may  be  deceived  by  supposing  that  other 
persons  than  those  who  really  manufacture 
the  articles  designated  by  it  are  the  true 


manu&cturers  of  them ;  such  an  application 
must  come  on  the  part  of  the  public,  through 
the  intervention  of  the  Attorney  (kneiaL 
He  would  be  the  proper  person  to  sue;  but 
whether  any  such  application  would  succeed 
I  am  far  firom  expressing  any  opinion.  This, 
however,  is  clear,  that  no  such  proceeding 
can  be  taken  by  Mr.  Bedford.  He  literally 
claims  in  a  great  measure  the  exclusive 
right  to  use  this  trade-mark,  and  to  make 
any  arrangement  he  pleases  with  respect  to 
it,  for  in  his  answer  he  says:  "It  is  not 
assignable,  that  he  always  said  it  was  not 
assignable,  and  he  adds  that  he  may  give 
any  person  a  licence  and  leave  to  use  it" 
He  has  said  so  practically  by  his  actions, 
though  in  the  case  of  Messrs.  Butcher,  he 
was  not  to  be  one  of  the  partners,  and 
though  they  do  not  come  within  the  express 
clause  of  the  partnership  articles,  I  am  of 
opinion  that  the  partnership  articles  com- 
prise the  whole  of  his  interest  in  this  parti- 
cular trade-mark,  with  the  single  exception 
of  the  reservation  of  the  use  of  the  mark 
by  himself,  either  alone  or  in  conjunction 
with  any  other  partner.  That  reservation 
does  not  extend  to  the  enabling  him  to 
assign  it  to  anybody ;  by  which  I  mean,  to 
give  a  person  the  power  of  using  it  who  is 
not  a  co-partner  with  him — who  is  not  a 
person  with  whom  he  is  engaged  in  a  part- 
nership, where  there  is  a  mutuality  of  profit 
and  of  loss. 

In  my  opinion,  therefore,  the  plaintiff's 
case  succeeds  on  one  point  and  fails  on 
another.  Tb<»  plaintiff  has  claimed,  on 
the  one  hand;  the  right  to  exclude  the  de- 
fendant from  the  use  of  this  trade-mark. 
That  I  am  clear  he  is  not  entitled  to  do. 
On  the  other  hand,  he  has  sought  to  exclude 
the  defendant  from  assigning  it,  which  it  is 
plain  he  had  attempted  to  do  when  this  bill 
was  about  to  be  filed,  but  which,  when  the 
bill  was  filed,  and  in  consequence  of  its 
being  filed  he  abstained  from  completely 
doing.  I  think  the  proper  order  to  be  made 
in  this  case  (the  assignment  to  Mr.  Butcher 
being  at  an  end)  is  this: — "Declare  that, 
upon  the  true  construction  of  the  partner- 
ship articles,  and  of  the  conveyance  by  the 
trustees,  so  hr  as  the  partners  are  concerned, 
that  the  trustees  have  a  right  to  assign  the  use 
of  this  trade-mark  to  any  person  who  shall 
become  the  purchaser  thereof^  and  that  each 
of  the  partners  have  idso  the  power  to  use 
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the  trade-mark  either  alone  or  in  conjunc- 
tion with  any  of  the  partners  themselves, 
except  so  far  as  they  have  precluded  them- 
selves from  so  doing  by  any  act  of  their 
own.  Then,  the  defendant  undertaking  not 
to  assign  the  trade-mark  to  any  person  what- 
ever, declare  that  he  is  entitled  to  the  use 
of  it  either  by  himself  alone,  or  in  partner- 
ship with  any  other  person;  no  farther 
order;  no  costs  on  either  side,  and  stay  all 
further  proceedings,  but  with  liberty  to  either 
party  to  apply."  I  add  tliat,  because,  if  it 
should  appear  hereafter  that  the  defendant 
attempts  to  assign  the  trade-mark,  the  plain- 
tiff will  be  able  to  come  for  an  injunction. 
At  the  same  time,  he  is  at  liberty  to  use  the 
trade-mark  himself^  and  I  shall  not  restrain 
him  from  so  doing.  I  do  not  order  the  in- 
junction, because  the  defendant,  upon  the 
bill  being  filed,  put  an  end  to  his  agreement 
with  Messrs.  Butcher,  and  he  now  under- 
takes not  to  assign  the  mark  in  future.  I 
have  explained  what  I  meant  by  the  term 
"  assignment,"  and  the  order  now  made 
will,  under  the  circumstances,  be  as  binding 
on  the  defendant  as  if  an  injunction  had 
been  granted  against  him.  With  respect 
to  the  trade-mark  of  William  Ash  <fe  Co., 
I  think  that  is  not  the  subject  of  this  suit, 
and  I  make  no  order  at  all  as  to  that.  My 
observations  apply  only  to  the  trade-mark 
granted  by  the  Hallamshire  Cutler's  Com- 
pany. 

Mr,  Belwyn  then  asked  that  the  plaintiff 
might  be  allowed  the  costs  of  the  long 
affidavits  which  had  been  filed  on  the  part 
of  the  defendant. 

Mr,  Hohhnuse. — These  affidavits  were 
relevant  to  the  issue.  It  might,  however, 
be  taken  as  a  general  observation  that  some 
parts  of  affidavits  were  always  irrelevant. 

The  Masteb  op  thb  Rolls. — ^I  have 
read  the  affidavits,  but  they  contain  nothing 
to  induce  me  to  alter  the  conclusion  I  have 
come  to  as  to  the  costs  of  the  suit  There 
are,  undoubtedly,  some  statements  in  them 
which  are  not  evidence ;  and  much  even  in 
that  of  the  plaintiff  which  is  superfluous. 
There  is,  however,  very  little  which,  having 
regard  to  the  issues  raised  and  accepted  on 
both  sides,  may  not  fairly  be  considered 
as  relevant.  If  I  were  in  such  cases  as  this 
to  deal  in  a  spirit  of  extreme  nicety  and 


great  severity  with  the  affidavits,  the  result 
would  be,  that  they  would  have  to  be 
settled  by  counsel  That  would  tend  to 
great  additional  expense,  and  perhaps  some- 
times fail  in  attaining  the  correct  elucida- 
tion of  the  truth.  I  have  frequently  found 
that,  from  an  affidavit  somewhat  carelessly 
drawn,  a  fact  appears  throwing  accidentally 
considerable  light  upon  the  case.  I  am 
not,  upon  the  whole,  disposed  to  make  any 
alteration  in  the  order  I  have  made;  and  I 
can  give  no  costs  on  either  side. 


ruSTICBS.  \ 

1,28;    \ 


WALLACE  V,  AULDJO. 


LoBDs  Justices.  ' 
July  1, 
Aug. 

Husband  and  Wife — Wif^^s  Equity  for 
a  Settlement — Bill  by  her  to  enforce^  and 
Death  before.  Decree — Rights  of  her  Chil- 
dren, 

The  mere  filing  of  a  bill  by  a  married 
woman  to  enforce  her  equity  to  a  settiemetU  is 
not  sufficient  to  confer  upon  her  children  a 
right  to  a  settlement  in  the  event  of  her 
death, 

A  married  woman  filed  a  bill  to  enforce^ 
for  the  benefit  of  herself  and  children,  her 
equity  to  a  settlement  out  of  property  to  which 
she  was  equitably  entitled;  but  she  died 
before  decree.  The  children  filed  a  bill  after 
her  decease  claiming  a  settlement: — Held, 
by  the  Lords  Justices,  affirming  a  decree  of 
one  of  tlte  Vice  Chancellors,  that  all  benefit 
of  the  vjife's  suit  was  lost  by  her  death;  that 
the  rights  of  the  husband  were  the  same  as 
if  she  had  never  instituted  it;  and  thai  the 
bill  in  the  suit  of  the  children  must  be  dis- 
missed, unth  costs, 

Steinmetz  v,  Halthin  (1)  ovemded. 

This  was  a  suit,  instituted  by  the  chil- 
dren of  Louisa  Wallace,  praying  the  settle- 
ment of  certain  properf^  on  them,  and 
setting  forth  that  Louisa  Wallace,  the 
plaintiff's  mother,  in  her  lifetime,  had  filed 
a  bill,  to  enforce  on  her  behalf  and  on  that 
of  her  children  a  settlement  of  that  pro- 
perty; but  that,  on  the  19th  of  November 
1861,  she  died,  and  no  decree  had  been 
made  in  her  suit 

(1)  161ynftJ.64. 
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The  facts,  in  a  narrative  form,  may  be 
stated  thus :  In  the  month  of  May  1827 
Miss  Louisa  Aul^jo  married  with  the  de- 
fendant, George  Wallace,  previously  to 
which,  namely,  on  the  21st  of  that  month, 
articles  in  writing  was  entered  into,  by 
which  Mr.  Wallace  agreed,  in  consideration 
of  the  intended  marriage,  to  settle  all  the 
property  to  which  Louisa  Auldjo  was  then 
entitled  to  her  sole  and  separate  use,  but  no 
other  settlement  was  entered  into  between 
them  either  before,  upon  or  after  their 
marriage.  Mrs.  Wallace  was  not,  at  the 
date  of  the  articles,  entitled  to  any  pro- 
perty; but  after  ihe  marriage  she  was 
allowed  the  sum  of  200/.  per  annum  by 
her  father ;  Mr. Wallace's  income  was  350/. 
a  year,  in  addition  to  his  professional 
gains. 

Mr.  Auldjo,  the  father  of  Mrs.  Wallace, 
made  his  will,  dated  the  1st  of  July  1831, 
and  thereby,  after  bequeathing  certain 
pecuniary  and  specific  legacies  to  his  wife, 
and  making  provisions  for  her  by  way 
of  annuity,  gave  and  bequeathed  unto 
Edward  Rose  Tunno  and  his  son,  John 
Auldjo,  the  sum  of  13,333/.  6*.  8c?.,  3/. 
per  cent,  consols,  to  be  held  by  them, 
upon  trust,  that  they  should,  during  the 
life  of  his  daughter,  pay  tiie  dividends 
to  her  for  her  separate  use,  without  power 
of  anticipation,  and  after  her  decease,  in 
trust  for  her  children  as  she  should  appoint; 
and  in  default  thereof,  in  trust  for  tiie  said 
children  on  their  attaining  twenty-one ;  and 
after  devi^g  his  real  estate  to  his  wife 
and  his  sons  to  sell  and  convert  the  same, 
he  directed  that  the  residue  of  the  trust- 
monies  should  be  transferred  unto  his  sons, 
Thomas  Rose  Auldjo,  James  Alexander 
Auldjo,  John  Auldjo  and  Henry  Auldjo, 
and  the  lawful  issue  of  such  of  them  as 
should  die  in  his  lifetime. 

The  testator  made  several  codicils  to  his 
will,  in  which,  amongst  other  things,  he 
directed  that  two  sums  of  200/.  per  annum 
and  lOOL  per  annum  should,  after  his  wife's 
decease,  be  added  to  the  sum  he  had  already 
granted  to  his  daughter  Louisa  during  her 
Ufe,  and  subject  to  the  same  rules  and  prin- 
ciples as  would  govern  his  wilL 

The  testator  died  in  January  1 837,  leaving 
bis  widow  and  five  children  all  surviving. 

Alexander  Auldjo  died  in  1839  intestate 
and  unmarried,  leaving  his  mother  and  his 


brothers  and  sister  Thomas  Rose  Auldjo, 
John  Auldjo,  Henry  Auldjo  and  Louisa 
Wallace,  his  sole  next-of-kin. 

The  widow  died  in  1857,  and  by  her 
will  gave  to  trustees  the  sum  of  3,000/. 
to  pay  the  interest  thereof  unto  her  daugh- 
ter Louisa  Wallace  for  her  life  for  her 
separate  use,  without  power  of  anticipa- 
tion; and  after  her  decease  upon  trust  to 
pay  the  capital  as  she  should  by  deed  or 
will  appoint,  and  in  default  to  her  children 
on  attaining  twenty-one. 

Upon  the  death  of  the  widow,  the  share 
of  Louisa  Wallace  in  Alexander  Aul^jo's 
property,  consisting  of  his  share  in  the  two 
several  stuns  of  9,083/.  6«.  Sd.  consols  and 
20,000/1  consols,  which  had  been  set  apart 
to  answer  the  annuity  bequeathed  to  the 
testator's  widow,  and  in  the  proceeds  to  arise 
from  the  sale  of  the  unsold  portions  of  the 
testator's  estates,  amounting  to  2,000/.  or 
thereabouts,  fell  into  possession. 

The  bill  stated  that  Mr.  and  Mrs.  Wal- 
lace lived  separate,  and  that  Mrs.  Wallace, 
being  advised  that  she  was  entitled  to 
have  a  settlement  made  of  her  share  of 
these  two  simis  of  9,083/.  6«.  Sd.  and 
20,000/.  three  per  cent,  consols,  upon 
herself  and  her  children,  applied  to  the 
defendants  George  Wallace  and  Thomas 
Rose  Auldjo  to  join  in  executing  it,  but 
they  declined  to  do  so;  that  in  consequence 
of  this  refusal  she  filed  her  bill  against 
Thomas  Rose  Auldjo  and  George  Wallace, 
and  Henry  Auldjo  and  John  Auldjo,  praying 
for  a  settlement;  that,  after  filing  this  bill, 
communications  took  place  between  her 
solicitors  and  the  solicitors  of  Mr.  Wallace, 
whereby  it  was  proposed  th^t  the  funds  in 
dispute  should  be  (tivided  between  them  in 
equal  shares,  the  share  of  Louisa  Wallace 
to  be  settled  on  herself  for  her  life,  and  after 
her  decease  for  the  benefit  of  her  children; 
that  Louisa  Wallace  expressed  herself  satis- 
fied with  this  arrangement,  as  it  would  in 
some  measure  provide  for  her  children ;  that, 
pending  the  final  ratification  of  this  arrange- 
ment, which  the  plaintiffs  alleged  that  Mrs. 
Wallace  looked  upon  as  concluded,  and 
took  no  farther  steps  in  the  suit,  she 
died,  namely,  on  the  1 9th  of  November  1861, 
and  the  defendant  George  Wallace  refused 
to  have  the  settlement  executed. 

The  bill  further  stated  that,  in  conse- 
quence of  Mrs.  Wallace's  death,  the  original 
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suit  became  defective;  but  the  plamtifTs 
submitted  that  they  were  entitled  to  have 
the  benefit  of  it,  and  of  this  suit  taken  as  a 
supplemental  suit ;  and  they  prayed  that  it 
might  be  declared  that  the  said  Louisa 
Wallace  was  entitled  at  and  before  her 
decease  to  have  a  settlement  made  on  her- 
self and  her  children  of  her  share  in  the 
above-mentioned  sums,  and  of  the  proceeds 
to  arise  from  the  sale  of  the  real  estates  of 
the  testator,  and  that  the  defendants  George 
Wallace  and  Thomas  Rose  Auldjo  might 
be  decreed  to  pay  and  divide  between  the 
plaintiffs  such  sums  of  money  and  stocks 
as  they  would  have  become  entitled  to  if  a 
settlement  had  been  made  on  the  said 
Louisa  Wallace  and  her  children  according 
to  the  rights  of  the  said  Louisa  Wallace, 
and  that  Thomas  Rose  Auldjo  might  be 
restrained  from  paying  over  Mrs.  Wallace's 
share  to  her  husband 

The  cause  was  heard  in  May  by  Vice 
Chancellor  Kindeesley,  who  held,  that 
in  order  to  confer  upon  children  the  right  to 
a  settlement  out  of  their  deceased  mother's 
property,  there  must  have  been,  in  the  life- 
time of  the  latter,  some  decree  or  order  of 
the  Court,  or  other  step  converting  the 
mother's  equity  to  a  settlement  into  a  trust 
for  the  benefit  of  herself  and  her  children, 
and  that  the  mere  filing  of  a  bill  by  the 
wife  could  not  have  that  effect;  and  the 
Vice  Chancellor  therefore  dismissed  the  bill, 
with  costs  (1.) 

(1)  The  judgment  of  the  Vice  ChAnodlor,  deli- 
▼ered  on  the  let  of  June,  was  as  follows : — ^The 
doctrine  of  what  is  commonly  called  the  wife*s 
equity  to  a  settlement,  is  an  innovation  on  the 
common  law  right  of  the  hueband,  which  has  been 
introduced  by  a  process  of  judiciallegislation  car- 
ried through  many  years.  But,  in  its  application, 
it  involves  many  curious  anomalies.  The  origin  of 
the  doctrine,  no  doubt,  was  this :  that  if  this  Court 
had  in  its  hands  a  fund  which  belonged  to  a  mar- 
ried woman,  and  the  husband  came  to  ask  this 
Court  to  ffive  him  the  fund  ^'ure  mariH,  the  Court 
considered  that  before  the  fund  was  handed  over 
to  the  husband  it  should  be  seen  that  a  reasonable 
and  proper  settlement  was  made  on  the  wife  for 
the  benefit  of  herself  and  children  by  way  of  provi- 
sion for  them«  because  otherwise  the  husband  might 
spend  her  monev  and  leave  his  wife  and  children 
destitute.  By  degrees  this  doctrine  became  ex- 
tended, and  at  last  to  cases  in  which  the  property 
was  not  in  the  hands  of  the  Court  at  all,  but 
in  the  hands  of  trustees.  Then  the  ouestion 
Arose,  whether  a  wife,  by  her  next  friend,  could 
file  a  bill  to  chum  that  equity.    There  was  some 


From  this  decree  the  plaintifis  i^pealed. 

Mr,  Olasse  and  Mr,  PantifeXy  for  the 

appellants,  cited  the  following  authorities 

(which  had  been  referred  to  in  the  Court 

below) : 

Lady  Elibamk  v.  Montolieu,  5  Ves.  737; 

s.  c.  White  <fe  Tudor's  Lead.  Cas.  Ist 

edit.  p.  341. 
Murray  v.  Lord  Elibank,  10  Ves.  84; 

S.C.  13  Ibid.  1;  14  Ibid.  496. 
Steinmetz  v.  Halthin,  1  Glyn  k  J.  64. 
Groves  V,  Clarke,  1  Keen,  132;  8.C  5 

Law  J.  Rep.  (n.s.)  Chanc.  353. 
De  la  Garde  v.  Lempriere,  6  Beav.  344; 

8.  c.  12  Law  J.  Rep.  (n.s.)  Chanc.  472. 
Lloyd  V.  Mason,  5  Hare,  149. 
Baldwin  v.  Baldwin,  5  De  Gex  &  Sm. 

319. 
Baker  v.  Bayldon,  8  Hare,  210. 
Lovett  V.  Lovftty  Johns.  118. 
Osbom  V.  Morgan,  9  Hare,  432;  s.c. 

21  Law  J.  Rep.  (n.s.)  Chanc  318. 
Eedes  v.  Eedes,  11  Sim.  569;  s.c  10 

Law  J.  Rep.  (n.s.)  Chanc  199. 
Lloyd  V.  Williams,  1  Madd.  450. 
In  re  Erskin^s  Trust,  1  Kay  &  J.  302; 

8.  c  24  Law  J.  Rep.  (n.s.)  Chanc  327. 

Mr,  Hobhouse  and  Mr,  Charles  Hall 
opposed  the  appeal  on  behalf  of  the  hus- 
band, Mr.  Wallace,  and  cited — 

Barker  v.  Lea,  6  Madd.  330. 

WhiUem  v.  Sawyer,  1  Beav.  593. 

Macaulay  v.  Philips,  4  Ves.  15. 

Napier  v.  Napier,  1  Dra.  &  W.  407. 

hesitation  on  the  part  of  Lord  Loughborough*  is 
the  well-knowD  case  of  Lady  Elibank  ▼.  MontolitM, 
as  to  whether  a  bill  could  be  filed  by  the  wife ;  but 
it  was  determined  that  it  could,  and  that  has  ever 
since  been  established.  Now,  the  existence  of  the 
right  of  the  wife  does  not  by  itself  impress  a  truii 
upon  the  property.  The  right  which  a  wife  has  the 
moment  that  any  property  comes  to  her  absolately, 
is  a  right  to  insist  upon  haying  a  settlement  made. 
But  the  existence  of  that  right  in  the  fint  instanoe 
does  not  impreas  a  trust  upon  the  property  itselt 
It  is  only  a  right  to  require  that  the  trust  ihAll 
be  created  for  her  for  the  benefit  of  herself  and  her 
children.  Before  the  property  is  impreased  with  a 
trust  in  her  favour,  it  is  neoessary  that  some  action 
should  be  taken  by  her.  What  action  on  her  part 
is  neceasary  to  raise  a  trust,  or  rather  how  far  that 
action  must  have  been  carried,  is  the  question ;  but 
some  action  must  have  been  taken  by  her  and  car- 
ried to  some  certain  point,  or  else  no  tmst  exists.  If 
the  property  is  in  the  hands  of  trustees,  it  is  not 
enouffh  that  she  should  give  them  notice,  in  how- 
ever formal  and  regular  a  manner,  that  she  demandi 
a  settlement,  notwithstanding  sooh  notice^  the  trof- 
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8pieer  v.  SpUer,  24  Bcav.  865;  8.C.  2% 
Law  J.  Rep.  (n.s.)  Chanc  704. 
Mr,  Berkeley  appeared  for  the  trustees. 
•    Mr,  Olasae  was  heard  in  reply. 

LoKD  Justice  Knight  Bbucb  (Aug.  4.) 
— ^In  this  suit  the  plaintiffs,  the  children  of 
the  late  Mrs.  Wallace,  claim  against  her 
husband  and  their  father  a  settlement  of, 
or  out  o^  certain  personal  property  in  value 
between  2,000/.  and  3,000/.,  to  which  she 
was  equitably  entitled,  but  not  for  her 
separate  use,  and  to  which  he  in  her  right 


tee  nmy  with  impanity  hand  over  the  property  to 
tbe  husband.    She  cannot  enforce  a  settlement  for 
the  benefit  of  herself  alone ;  it  must  be  for  the  benefit 
of  her  children  as  well  as  herself.  And  yet,  if  she  has 
carried  her  action  far  enough  to  establish  a  trust  for 
herself  and  children,  she  may  at  any  time  before  the 
settlement  is  complete  WMve  and  defeat  it,  not  only 
as  to  her  own  interest,  but  also  as  to  that  of  her 
children.  Now,  it  has  often  been  observed  that,  by 
reason  of  the  existence  of  these  strong  anomalies  in 
the  doctrine  of  the  wife's  equity  to  a  settlement, 
and  the  application  of  it,  it  is  vain  to  attempt  to 
reason  out  on  general  prindplee  any  question  that 
arises  under  the  doctnne,  for  it  may  be  that  the 
conclusion   which  by  that  process  of  reasoning 
upon   general  principles    would    be    arrived   at, 
wuuld  be  found  to  bs  at  variance  with  the  con- 
dusbn  which  could  be  arrived  at  from  reasoning 
b  the   same   way  from  other  propositions  weU 
established  with  respect  to  this  doctrine.   So  the 
reasoning  would   be   baffled,  and  the  oondusiain 
would  not  be  worthy  of  being  trusted.  And  it  has 
been  observed,  therefore,  that  all  that  can  be  done 
in  dealing  with  each  case  as  it  arises  is  to  endea- 
vour to  ascertain  what  has  been  the  practice  of  the 
Court  with  reference  to  the  particuhir  question,  and 
of  ooune  that  practice  can  only  be  deduced  frtun 
the  decisions  thiat  have  been  made,  and  the  opinions 
expressed  by  learned  Judges  in  pronouncing  those 
decisions.   Now,  there  is  no  doubt  that  there  are 
two  points  at  least  well  established  with  reference 
to  Uus  docrtrine.   The  one  is,  that  if  the  wife  diet 
before  a  bill  is  filed,  giving  to  the  Court  jurisdiction 
or  dominion  over  tbe  fund,  the  children  have  no 
right  to  require  a  settlement ;  they  can  file  no  bill 
after  her  death,  nur  raise  any  claim.  The  other, 
which  is  equally  clearly  established,  is  this,  that  if 
a  decree  or  order  has  been  made  by  the  Court,  re- 
ferring it  to  the  Master  under  the  old  practice,  or 
to  a  «ludge  in  chambers  nnder  the  new  practice^  to 
amove  a  proper  settlement,  and  the  wife  dies 
before  anything  further  is  done,  the  children  are 
entitled  to  the  benefit  of  that  decree  or  order,  and 
ma^  file  a  bill  to  enforce  such  settlement,  as  the 
wiie,  if  still  living,  would  have  been  entitled  to. 
Now,  the  qnestion  in  the  present  case  is  this.     A 
bill  has  been  filed  by  Mrs.  Wallace,  and  nothing 
ntftre.  Is  the  filing  of  that  bill  sufficient  to  create 
a  trust  so  that  the  children  of  Mrs.  Wallace  can 
now  file  a  bill  to  enforce  such  settlement  as  she,  if 
living,  could  have  enforced  ?    Sir  J.  Leach  was  of 


immediately  before  her  death  was,  and  as 
her  administrator,  or  having  a  right  to  be 
her  administrator,  ever  since  her  death, 
and  now  is,  equitably  entitled,  subject 
only  to  such  right  (if  any)  as  she  had,  and 
subject  to  any  rights  which  the  present 
plaintifis  in  the  character  of  her  children 
had  to  a  settlement  Mrs.  Wallace  in  her 
lifetime  instituted  a  suit  in  this  Court  for 
the  purpose  of  enforcing  her  equity,  which 
suit  was  in  existence  at  her  death;  and  if 
she  had  not  in  her  lifetime  instituted  any 
suit,  it  is  plain  and  clear  that,  all  things 


ofnnion  that  if  any  bill  ever  was  filed  in  the  wife's 
lifetime,  which  brought  the  fund,  or  the  share  of 
it  to  which  the  wife  was  entitled,  under  the  doipi- 
ninn  of  the  Court,  although  the  wife  died  imme- 
diately after  Uie  filing  of  the  bill,  and  before  anv- 
thing  further  had  b^  done  or  said  by  anybody 
about  a  settlement,  the  children  were  entitled  after 
her  death  to  enforce  a  settlement.  That  was  his 
opinion,  and  he  so  decided  in  SUmmetz  v.  ffal- 
thin.  The  reasoning  which  led  him  to  that  con- 
clusion seems  to  have  been  this.  The  question,  as 
he  says,  which'  was  to  be  determined  was,  what 
proceeding  must  have  been  taken  in  order  to  im- 
press on  the  property  a  trust  in  favour  of  the  wife 
and  children.  Now,  according  to  the  general  prin- 
ciples of  the  Court,  if  in  an^r  ordinary  case  a  pwson 
files  a  bill  to  assert  any  right  of  property,  or  to 
enforce  any  trust,  his  right  is  not  created  by  the 
decree.  The  decree  only  declares  what  his  right  was 
at  the  time  of  filing  the  bill  His  right  is  indepen- 
dent of  the  decree.  These  are,  no  doubt,  plain 
rieral  prindplee  of  the  Courts  of  equity.  And  Sir 
Leach  went  on  to  apply  that  principle  to  the 
question  of  the  wife's  equity  to  a  settlement,  and 
came  to  the  conclusion  that  that  equity  does  not 
depend  on  the  decree;  the  decree  only  decides  what 
her  right  was  at  the  time  of  the  filing  of  the  bill ; 
from  that  moment  the  trustee  could  not  safely  dis- 
pose of  the  property  without  the  direction  of  the 
Court ;  and  thence  he  drew  the  conclusion  that  a 
trust  attached  at  Uie  moment  of  filing  the  bill,  and 
that  the  filing  of  the  bill  created  the  trust.  The 
consequence  of  that  process  of  reasoning  was,  as 
Sir  J.  Leach  held,  that  not  only  where  the  wife 
files  a  bill  actually  asking  for  a  settlement  to 
be  made  upon  her,  but  where  the  property  to 
which  she  has  become  entitled  is  a  share  of  a  de- 
ceased testator's  estate,  and  a  bUl  is  filed  by  any- 
body to  administer  that  estate,  inasmuch  as  from 
that  moment  the  Court  has  jurisdiction  over  the 
property,  and  the  trustees  could  not  in  safety  part 
with  it  without  the  authority  of  the  Court  from 
that  moment,  although  neither  had  the  wife  asked 
for  a  settlement,  nor  had  any  one  surmised  whether 
she  ought  to  have  one,  not  only  the  right  to  have 
a  settlement  exists,  but  by  reason  of  filing  that 
bill  there  was  a  trust  attached  to  the  wife's  share 
of  the  proj  erty  in  favour  of  herself  and  her  children, 
which  trust  her  children,  if  she  died  immediately 
after  filing  the  bill,  might  enforce  after  her  death. 
Ijow  that  reasoning  starts  with  the  assumption 
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else  being  the  same,  the  bill  filed  by  the 
present  plaintiffs  would  have  been  un- 
founded and  without  title.  Unless  sup- 
ported, therefore,  by  the  suit  of  Mrs.  Wal- 
lace, it  will  fail  wholly.  But  Mrs.  Wallace 
did  not  bring  her  suit  to  an  end.  There 
was  not  in  her  lifetime  any  decree,  nor  was 
there  any  order  in  it  whatsoever,  nor  even 
any  answer,  as  I  understand.  The  defen- 
dants to  her  bill  appeared  to  it  previously 
to  her  decease;  but  neither  the  bill  itself 
nor  any  appearance  to  it,  bound  her  to 


anything,  nor  was  anything  whatever  de- 
cided against  her  husband  in  any  way. 
Assuming,  therefore,  that  if  she  had  in  h& 
lifetime  prosecuted  her  cause  to  a  hearing,, 
she  would  have  obtained  a  decree  for  a 
settlement  against  him — a  question,  per- 
haps, under  tiie  circumstances  of  the  case, 
reasonably  arguable — ^I  think  that  all  pos- 
sible benefit  from  the  suit  was  lost  to  her- 
self and  her  children  by  her  death  happening 
when  it  did,  and  that  the  rights  of  her 
husband  then  became,  and  now  are,  to  all 


that  yon  may  in  all  cases  apply  the  general  prin- 
ciples of  the  Court  to  questions  arising  with  regard 
to  the  wife's  equity  to  a  settlement.  That  is  not 
the  case.  It  is  not  safe  to  do  so  with  regard  to  so 
anomalous  a  doctrine,  and  other  Judges  Imve  taken 
the  same  view  that  I  do,  which  is,  that  Sir  J. 
Leach  tacitly  made  an  assumption  which  cannot 
be  supported.  If  a  man  is  entitled  to  a  share  of 
propc^y  under  a  will,  and  files  a  bill  to  assert  his 
right,  or  insist  that  some  trust  in  his  favour  is 
created  by  the  will,  and  gets  a  decree  in  his  favour, 
it  is  perfectly  true,  as  Sir  J.  Leach  says,  that  the 
decree  does  not  create  his  right;  but  is  it  not 
equally  true  that  the  filing  of  the  bill  did  not  create 
his  right  ?  His  right  must  have  existed  before  the 
filing  of  the  biU.  It  existed,  of  course,  from  the 
time  when  the  testator  died,  under  whose  will  he 
was  entitled  to  share.  That  was  the  origin  and 
creation  of  his  interest.  It  was  no  more  £e  filing 
of  the  bill  that  created  the  trust  or  the  right  in 
him,  than  it  was  the  decree  that  created  any  rieht 
in  him.  But  further,  it  is  to  be  recollected,  that 
when  a  woman  becomes  entitled  to  any  property 
absolutely,  as  a  share  of  property  under  a  will, 
what  she  becomes  entitled  to  by  virtue  of  the  will 
IS  not  a  trust  in  equity,  in  the  sense  of  a  trust  or 
right  of  property,  for  the  property  all  belongs  at 
law  and  in  equity  primd  fodsie  to  the  husband; 
but  what  she  is  entitled  to  is,  that  notwith- 
standing and  against  the  marital  right  she 
has  a  right  to  tske  some  action  or  to  have  some- 
thing done  for  her  which  shall  establish  a  trust 
upon  that  property  in  her  favour.  That  is  the 
nature  of  what  is  called  the  wife*s  equity  to  a  settle- 
ment before  anything  has  been  done  upon  it.  There- 
fore to  reason  on  such  a  right  from  the  case  of  a 
person  who  has  got  a  right  of  property  or  a  trust 
actually  created  under  a  will  or  other  instrument 
is  to  reason  in  a  manner  which  has  been  deprecated 
by  learned  Judges,  and  is  unsafe.  Yon  must  put 
general  principles  aside,  and  must  simply  work  out 
from  the  decided  cases  what  is  the  law  of  this 
Court  with  regard  to  the  wife*s  equity.  Several 
Judges  have  dissented  from  the  views  of  Sir  J. 
Leadi.  InDe  la  Garde  v.  Lempriere  the  wife  was 
entitled  to  a  legacy  under  her  Other's  will,  and  a 
bill  was  filed  for  the  administration  of  his  estate, 
and  the  common  decree  was  made,  afber  which  the 
wife  died,  there  never  having  been  any  sugrgestion 
about  a  settlement.  Stcinmetz  v.  Haltkin  was  cited, 
but  Lord  Langdale  considered  that  Sir  J.  Leach*s 
reasoning  oould  not  be  maintained,  and  that  the 


chOdren  would  have  no  right.  In  Lloyd  r.  Mafom 
the  observations  of  Sir  J.  Wigrram  sbsw  thst  be 
was  of  opinion  that  it  was  not  Uie  filing  of  the  biU, 
but  the  decree  which  impressed  a  trust  upon  the 
raoperty.  In  Oabom  v.  Morgan,  Lord  Justioo 
Turner  (then  Vice  Chancellor)  had  to  consider  the 
question,  and  I  have  caused  the  bill  in  that  oise 
to  be  examined,  and  it  appears  that  the  bill  filed 
by  the  wife  was  for  the  express  purpose  of  :haviog 
her  settlement  out  of  two  funds,  one  in  poasession 
and  one  in  reversion,  enforced  by  the  onier  of  the 
Court,  and  not,  as  the  report  would  lead  us  to 
suppose,  merely  a  bill  for  administration.  It  was 
in  reasoning  out  the  question  as  to  her  right  to  her 
settlement  of  the  fund  in  reversion,  that  Lord  Jus- 
tice Turner  made  the  observations  from  which  it  is 
dear  that  he  did  not  hold  with  Sir  J.  Leach  that 
the  mere  filing  of  a  bill  had  the  eflTect  of  impressing 
a  trust  upon  the  property.  Besides,  we  have  the 
clear  and  strongly  expressed  opinion  of  Lord  Eldoa 
in  Murray  v.  Lard  Eltbank,  that  **  the  principle 
must  be  that  the  wife  obtained  a  judgment  for  the 
children,  liable  to  be  waived  if  she  thought  proper; 
otherwise  to  be  left  standing  for  their  b^iefit  at  her 
death.*'  Now,  how  did  she  obtain  a  judgment  onk 
this  bill  ?  Filing  a  bill  contains  no  judgment,  hot  it 
is  the  decree  which  is  in  £act  a  judgment  in  favour 
of  the  wife  and  children.  If  the  wife,  having  ob- 
tained that  judgment,  dies  before  completion,  and 
without  having  done  any  act  to  waive  for  henelf 
and  her  children  the  b^efit  of  it,  then  it  is  the 
benefit  of  that  judgment  which  the  children  are 
entitled  to,  and  whi(£  they  may  file  a  bill  to  enforce. 
In  Lloyd  v.  WilUams^  which  was  the  case  of  a  con- 
tract between  the  wife  on  the  one  hand  and  the 
assignees  of  the  husband  on  the  other.  Sir  T. 
Plumer,  afber  sifting  all  the  authorities  up  to  that 
time,  and  examining  the  Registrar's  book  and  the 
records  of  court,  came  to  the  conviction  that  the 
principle  laid  down  by  Lord  Eldon  was  the  true 
one.  A  contract  may  stand  in  the  place  of  a 
decree,  and  be  as  good  as  a  decree ;  but  if  there  be 
no  contract — and  there  is  none  in  the  case  before 
me — nothing  but  a  decree  will  be  sufiBcient.  Now, 
with  these  authorities  before  me,  I  fed  no  hesita- 
tion in  coming  to  the  conclusion  that,  inasmuch  as 
Mrs.  Wallace  died  before  any  decree  was  made  in 
the  bill  filed  by  her,  there  was  no  trust  impressed  oo 
the  property  at  her  death,  and  that  therefore  her 
children  are  not  entitled  to  file  a  bill  to  enforce  a 
settlement.    I  must,  therefore,  dismiss  the  bill  with 
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intents  and  purposes,  the  same  as  if  her 
snit  had  never  existed.  Judicial  opinions 
have  not  been  uniform  upon  this  point,  as 
the  reported  cases  shew;  but  reason  and 
analogy,  as  well  as  the  preponderance  of 
authority,  appear  to  me  to  be  strongly  in 
fiivour  of  the  view  which  I  have  stated, 
and,  accordingly,  I  cannot  dissent  from  the 
dismissal  of  the  present  bill,  although  I 
should  have  preferred  its  dismissal  without 
costs,  and  should  have  taken  that  course 
were  I  now  hearing  the  present  case  origin- 
ally, instead  of  on  appe^ 

Lord  Justice  Turnee. — I  have  read 
through  the  cases  upon  this  subject,  and 
the  Vice  Chancellor's  judgment,  and  I  find 
it  impossible  to  say  .anything  upon  the 
question  before  us  which  would  not  be  a 
mere  repetition  of  what  has  been  already 
said.  It  was  attempted  to  distinguish  this 
case  on  the  ground  that  a  bill  had  been 
already  filed  by  the  wife  during  her  life- 
time, and  of  the  discretion  of  the  trustees 
having,  as  it  was  said,  been  thereby  taken 
away.  But,  whether  the  discretion  of  the 
trustees  was  taken  away  or  not,  I  can  find 
no  answer  to  the  argument  that  there  can 
be  nothing  binding  on  the  marital  right  of 
the  husband  until  the  decree  is  made.  I 
think,  therefore,  that  the  appeal  is  wholly 
groundless,  and  that  it  ought  to  be  dis- 
missed. 


.C.J 


NICKI880N  V,  COCKILL. 


Westbuey,  L.C. 
July  15,  30. 

Legacy — Priority — Charity  — Marshal- 
ling  Assets — Discretionary  Power  of  Sale, 

The  circumstance  that  legacies  are  pay- 
able immediately  is  not  per  se  sufficient  to 
give  them  priority  over  legacies  the  payment 
of  which  is  postponed, 

A  testator  gave  to  trustees  all  his  real  and 
personal  estate^  with  power ^  "  if  they  should 
consider  it  advisable,  but  not  otherwise"  to 
sell  his  real  estate^  or  any  part  thereof  and 
upon  trust  to  realize  the  personal  estate  and 
invest  the  proceeds  of  the  real  and  personal 
estate  and  pay  the  income  to  his  toife  for  life; 
and  after  her  death  he  gave  out  of  the  invest- 
ments directed  to  be  made  certain  general 
and  charitable  legacies,  the  charity  legacies 
to  be  paid  out  of  his  personal  estate  only; 
Nbw  Series,  32.-~OuAifc. 


and  after  giving  the  income  of  the  residue  to 
A,  C,  for  life,  he  directed  his  trustees,  after 
the  decease  of  the  said  A,  0,  out  of  his  per- 
sonal estate  to  raise  and  pay  a  further 
ehnritahle  legacy  of  500/.  The  wife  died^ 
and  the  personal  estate  and  proceeds  of  sale 
of  certain  portions  of  the  real  estate  which 
had  been  sold  by  the  trustees  were  insufficient 
for  payment  of  all  the  legacies : — Held, 
first,  that  the  legacies  payable  at  the  death 
of  the  %nfe  had  no  priority  over  the  500/. 
legacy  payable  at  the  death  of  A,  C;  secondly^ 
that  the  charitable  legacies  ought  to  be  first 
provided  for  out  of  the  pure  personcU  estate; 
and^  thirdly,  that  the  trustees  were  bound  to 
exercise  their  power  of  sale  over  the  real 
estate  to  the  extent  necessary  for  providing 
for  the  general  legacies, 

Arthur  Harry  Johnson,  of  Gresham 
Street,  in  the  city  of  London,  by  his  will, 
dated  the  17th  of  September  1849,  after 
giving  certain  specific  and  pecuniary  legacies, 
and,  amongst  others,  a  legacy  of  nineteen 
guineas  to  the  treasurer  of  the  British  and 
Foreign  Unitarian  Association,  to  be  paid 
out  of  the  testator's  personal  estate  only, 
and  to  be  applied  for  the  advancement  of 
the  objects  of  that  association,  and  making 
a  devise  to  Solomon  Maw  and  Winter 
Cockill  of  all  estates  vested  in  him  as 
trustee  or  mortgagee,  subject  to  the  equities 
affecting  the  same,  proceeded  as  follows : 

"  I  give,  devise  and  bequeath  unto  the  said 
Solomon  Maw  and  Winter  Cockill,  all  my 
real  estate,  (except  what  may  be  vested  in 
me  as  a  trustee  or  mortgagee,)  and  also  all 
my  stocks,  funds,  mortgages,  policies  of  in- 
surances, and  all  other  my  personal  estate 
not  hereinbefore  disposed  of:  to  hold  the 
same  unto  and  to  the  use  of  the  said  Solo- 
mon Maw  and  Winter  Cockill,  their  heirs, 
executors,  administrators  and  assigns,  ac- 
cording to  the  respective  natiu^  of  the  same 
property,  upon  the  trusts  following  (that  is 
to  say),  as  to  my  real  estate  to  let  and 
manage  the  same,  and  receive  the  rents  and 
profits  thereof,  with  power  to  grant  leases 
of  the  same,  on  such  terms  as  my  trustees 
shall  think  advantageous  and  pi-oper,  and 
with  power  also  (if  they  shall  consider  it 
advisable  but  not  otherwise)  to  sell  my  said 
real  estate,  or  any  part  thereof,  by  public 
or  private  sale,  in  such  manner,  at  such 
time  or  times,  and  for  such  prices  as  they 
5D 
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shall  think  proper,  they  investing  the  net 
produce  of  such  sale  or  sales  (after  defray- 
ing the  expenses  of  effecting  the  same)  in 
manner  hereinafter  mentioned.  And  as  to 
my  residuary  personal  estate  upon  trust  to 
r^dize  (at  their  discretion  both  as  it  regards 
time  and  mode)  such  part  thereof  as  shall 
not  consist  of  money  or  securities,  with 
power  to  compound  or  allow  time  for  pay- 
ment of  debts  owing  to  me,  and  to  adjust 
and  settle  by  arbitration  or  otherwise  all 
questions  relating  to  debts  owing  or  claimed 
to  be  owing  by  or  to  me.  And  upon  further 
trust,  out  of  the  produce  of  my  residuary 
personal  estate,  to  pay  my  debts,  funeral 
and  testamentary  expenses,  the  legacies 
hereinbefore  bequeathed,  and  all  expenses 
attending  the  performance  of  the  trusts  of 
my  will.  And  to  invest  in  the  public  funds 
or  at  interest  on  government  or  real  securi- 
ties, the  residue  and  surplus  of  the  produce 
of  my  said  personal  estate,  and  also  the  net 
produce  of  my  said  real  estate  if  and  when 
sold,  with  ftill  power  to  alter,  vary  uid 
change  as  occasion  may  seem  to  require,  all 
such  stocks,  funds  and  securities,  and  also 
any  stocks,  funds  or  securities  of  which  I 
may  die  possessed.  And  I  declare  and  direct 
that  my  said  trustees  shall  pay  the  income 
of  my  said  real  estate  (until  a  sale  thereof) 
and  of  the  produce  thereof  if  and  when  sold, 
and  also  the  income  of  the  stocks,  funds 
and  securities  constituting  or  arising  from 
my  residuary  personal  estate,  to  my  said 
wife  or  her  appointees  during  her  life,  for 
her  separate  use,  and  so  as  not  to  be  subject 
to  the  control  or  engagements  of  any  future 
husband,  and  witliout  power  to  sell,  charge 
or  anticipate  the  growing  pa3rments  thereof^ 
(for  which  purpose  I  declare  that  her  receipts 
or  those  of  her  appointees  for  such  income 
shall  be  effectual  and  the  only  effectual  dis- 
charges for  the  same);  and  after  the  decease 
of  my  said  wife,  I  direct  so  much  of  the 
said  stocks,  funds  and  securities  to  be  sold 
as  will  be  sufficient  for  the  payment  of  the 
following  legacies,  which  I  give  and  be- 
queath and  direct  to  be  paid  as  soon  as  may 
be  after  my  wife's  death,  namely,  a  legacy 
of  500/.  to  my  wife's  niece  Alice  Cockill,  a 
further  legacy  of  300/.  to  the  said  Solomon 
Maw,  a  legacy  of  50/.  to  my  nephew  George 
Maw,  a  further  legacy  of  100/.  a-piece  to 
each  of  my  five  cousins,  Ann  Nickisson, 
Frances  Johnson,  Susan  Turner,  Mary  Ann 


Johnson,  and  Charles  Johnson,  and  a  legacy 
of  100/.  to  the  rector  and  churchwardenB 
for  the  time  being  of  the  united  parishes 
of  St.  Mary  Haining  and  St  Michael,  Wood 
Street,  in  the  said  city  of  London,  such  last- 
mentioned  legacy  to  be  paid  out  of  my  pe^ 
sonal  estate  only,  and  to  be  invested  by  my 
said  trustees  in  the  public  funds*  in  the 
names  of  the  said  rector  and  churchwardens, 
who  shall  expend  the  yearly  income  thereof 
in  the  purchase  of  meat,  potatoes  and  coals, 
and  distribute  the  same  on  the  24ih  day  of 
December,  in  every  year,  amongst  such  six 
poor  persons  residing  in  the  parish  of  8t 
Mary  Haining  only,  as  in  their  discretion 
they  shall  consider  most  necessitous  and 
meritorious.  And  I. declare  and  direct  that 
my  said  trustees  shall  after  my  wife*s  death 
and  after  paying  the  several  last-mentioned 
legacies,  pay  and  apply  the  income  of  the 
remainder  of  the  said  stocks,  funds  and 
securities,  and  also  the  income  of  my  said 
real  estate  (if  not  then  sold,  and  until  a  sale 
thereof  uid  of  the  produce  thereof  if  and 
when  sold)  in  manner  following,  namely, 
one-half  thereof  during  the  said  Alice  Cock- 
ill's  life,  and  the  whole  thereof  after  her 
decease,  for  the  maintenance,  education  and 
benefit  of  the  child,  if  any,  of  which  my  wife 
may  be  enceinte  at  my  death,  and  the  re- 
maining half  thereof  during  the  life  of  such 
child  (and  the  whole  thereof  after  the  decease 
of  such    child,   or  in   case   of  there  not 
being  such  child)  unto  the  said  Alice  Cockill 
or  her  appointees  during  her  life;  all  such 
payments  to  her  to  be  for  her  separate  use, 
and  so  as  not  to  be  subject  to  the  control  or 
engagements  of  any  husband  whom  she  may 
many,  and  without  power  to  alien  or  anti- 
cipate the  growing  payments  thereof,  (for 
which  purpose  I  declare  that  her  receipts  or 
those  of  her  appointees  for  such  income 
shall  be  effectual,  and  the  only  effectual  dis- 
charges for  the  same);  and  after  the  decease 
of  the  survivor  of  them,  the  said  Alice 
Cockill,  and  such  child,  if  any,  as  aforesaid, 
I  declare  and  direct  that  my  said  trustees 
shall  out  of  my  personal  estate  raise  and 
pay  a  further  legacy  of  500/.  to  the  treasurer 
for  the  time  being  of  the  said  British  and 
Foreign  Unitarian  Association,  to  be  applied 
for  the  advancement  of  the  objects  of  that 
association." 

The  testator  then  directed  his  trustees  to 
stand  possessed  of  his  said  real  estate  if  not 
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then  sold,  or  of  the  produce  thereof  if  sold, 
and  also  of  the  residue  of  his  said  stocks, 
fiinds  and  securities  (affcer  paying  the  lega- 
cies aforesaid),  upon  certain  trusts  for  the 
children  of  Aiice  CockiU,  with  ulterior 
trusts  for  the  benefit  of  his  nephews  therein 
luuned. 

The  testator  died  on  the  27th  of  October 
1855,  and  his  will  was  proved  by  Solomon 
Maw  and  Winter  Cockill,  who  got  in  the 
personal  estate,  and  paid  the  funeral  and 
testamentary  expenses  and  debts,  and  such 
of  the  legacies  as  were  payable  on  his  death, 
and  sold  certain  portions  of  the  real  estate. 

The  testator's  widow  died  on  the  5th  of 
February  1860,  without  having  had  any 
child. 

The  bill  was  filed,  by  Ann  Nickisson, 
against  Winter  Cockill  and  the  executors 
of  Solomon  Maw  (who  was  alleged  to  have 
died  without  accounting  to  his  co-executor) 
for  payment  of  her  legaicy  of  100/.;  and 
the  personal  estate  being  insufficient  for 
the  payment  of  all  the  legacies  given  by 
the  will,  the  questions  arose,  first,  whether 
the  real  estate  unsold  was  made  applicable 
to  the  payment  of  the  general  legacies; 
secondly,  whether  the  proceeds  of  the  real 
estate  which  had  been  sold  was  so  appli- 
cable; and,  thirdly,  whether  the  legacies 
payable  on  the  death  of  the  testator^s  widow 
were  payable  in  priority  to  the  500/.  siven 
to  the  Britisli  and  Foreign  Unitarian  Asso- 
ciation on  the  death  of  Alice  Cockill,  which 
had  not  yet  taken  place. 

Vice  Chancellor  Kindersley  held  that  the 
trustees  had  an  entire  discretion,  not  only 
as  to  manner,  time  and  place  of  sale,  but 
as  to  whether  they  should  sell  at  all,  and 
that  there  was  no  chaige  of  legacies  on  the 
unsold  part  of  the  real  estate ;  that  the  pro- 
duce of  the  sale  of  the  real  estate  which  had 
been  sold  was  applicable  to  the  payment  of 
the  general  legacies ;  that  the  testator  had 
marshalled  the  assets  in  favour  of  the  charity 
legacies  ;  and  that  the  legacies  given  on  the 
death  of  the  widow  were  entitled  to  priority 
over  those  payable  at  the  death  of  Alice 
Cockill 

The  British  and  Foreign  Unitarian 
Association  appealed  from  th^  decision. 

Mr.  Anderson  and  Mr,  Btisk,  for  the 
appellants,  argued  that  the  postponement 
cd  the  legacy  till  the  death  of  Alice  Cockill 


gave  no  priority  to  those  which  were  pay- 
able at  the  death  of  the  testator's  widow. 

They  referred  to — 

Bench  y.  Biles,  4  Madd.  187. 
Miller  V,  Huddleston^,  3  Mac  «fe  G.  513; 
s.  c.  21  Law  J.  Rep.  (n.s.)  Chanc.  1. 
Robinson  v.  Geldard,  3  Mac.  <k  G.  735  ; 
reversing  s.  c.  3  De  Gex  <fe  Sm.  499 ; 
18  Law  J.  Rep.  (n.s.)  Chanc.  454. 
Pritchard  v.  Norris,  4  W.  Rep.  733. 
Tempest  v.  Tempest,  7   De  Gex,  M.  <fe 
G.  470 ;  8.  c  26  Law  J.  Rep.  (n.s.) 
Chanc.  501. 
Mr,  Glasse  and  Mr,  Roxburgh  appeared 
for  the  trustees. 

Mr,  Baily  and  Mr,  Batten,  for  the 
plaintiff  and  other  legatees,  supported  the 
decision  of  the  Court  below,  and  contended 
that  the  500/.  legacy  was  only  to  be  paid 
out  of  what  should  remain  after  satisfying 
the  earlier  legacies — 

Crooke  v.  De  Vandes,  9  Ves.  197. 

Mr,  Anderson  replied. 

The  Lord  Chancellor  (July  30) — after 
reading  the  will — said,  that  upon  the  ques- 
tion, whether  the  charity  legacies  payable 
on  the  decease  of  Alice  CockiU  were  post- 
poned to  the  other  legacies,  he  was  unable 
to  concur  with  the  learned  Vice  Chancellor. 
He  thought  it  clear  that,  although  the  lega- 
cies were  deferred,  they  must  yet  rank  with 
those  which  were  directed  to  be  imme- 
diately paid.  He  was  therefore  of  opinion 
that  ihe  trustees  of  the  will  were  bound  to 
make  provision  for  the  500/.  legacy  to  the 
British  and  Foreign  Unitarian  Association 
at  the  time  when  they  provided  for  the 
others.  He  was  also  of  opinion  that  the 
two  first-given  charity  legacies  were  not 
entitled  to  preference  over  the  third  charity 
legacy.  But  then  another  question  arose, 
which  was  of  some  novelty :  the  trustees 
had  sold  part  of  the  real  estate,  and  invested 
the  proceeds  in  the  funds,  and  the  proceeds 
therefore  had  become  assets  for  the  pay- 
ment of  the  general  legacies,  but  had  not 
been  sufi&cient  for  the  payment  in  full  of 
those  legacies,  after  providing  for  the  charity 
legacies  out  of  the  pure  personalty.  The 
Vice  Chancellor  had  held  that  the  power 
of  sale  given  to  the  trustees  was  purely 
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discretionary,  and  that  they  could  not  be 
required  to  exercise  it  for  the  purpose  of 
providing  for  the  general  legacies.  The 
point  was  one  of  some  nicety;  but  although 
his  Lordship  agreed  with  the  Vice  Chan- 
cellor that  the  power  was  merely  discre- 
tionary, yet  he  thought  that  power  and 
that  discretion  were  given  to  the  trustees 
to  be  exercised  for  the  purposes  of  the  will; 
and  inasmuch  as  the  proceeds  of  the  sale 
were  at  once  devoted  by  the  test&tor  to 
the  payment  of  the  legacies,  his  Lordship 
could  nob  but  think  it  was  the  duty  of  the 
trustees,  finding  the  assets  insufficient  for 
the  payment  of  the  legacies,  to  exercise 
that  discretion,  and  sell  a  further  part  of  the 
real  estate.  He  was  obliged,  therefore,  to 
differ  from  the  Vice  Chancellor  on  both 
points.  All  the  charity  legacies  stood  in 
priority  of  consideration,  and  it  was  the 
duty  of  the  trustees  to  provide  out  of  the 
personal  estate  for  the  500/.  legacy,  though 
it  was  not  actually  payable  till  the  death  of 
Alice  Cockill;  and  if  the  other  personal 
estate  turned  out  insufficient  for  the  pay- 
ment of  all  the  general  legacies,  they  ought 
not  to  allow  the  testator's  intention  to  be 
frustrated,  but  to  consider  tliat  the  event 
in  which  the  power  of  sale  was  to  be  exer- 
cised had  arisen. 

Reverse  so  much  of  the  Vice  Chancellor's 
order  as  declares  that  the  legacies  payable 
at  the  death  of  the  testator's  widow  are 
payable  in  priority  to  the  500/.  legacy,  and 
declare  that  the  several  legacies,  including 
the  legacy  of  500/.,  are  payable  without 
preference  or  priority;  and  declare  that, 
inasmuch  as  it  appears  there  was  pure  per- 
sonal estate  enough  for  payment  of  the 
charity  legacies,  it  was  the  duty  of  the 
trustees  to  set  apart  sufficient  pure  personal 
estate  to  answer  those  legacies,  and  to  apply 
the  rest  of  the  pure  personalty,  and  also  the 
proceeds  arising  from  the  sale  of  the  real 
estate,  in  payment  of  the  other  legacies ; 
and  inasmuch  as  that  fund  is  insufficient  for 
the  payment  of  the  legacies  in  full,  declare 
that  it  was  the  duty  of  the  trustees  to  sell  a 
further  portion  of  the  real  estate  sufficient 
for  that  purpose. 


ROMILLY,  M.R 
Nov.  6,  10. 


M088B  V.  SALT. 


Bankers —  Customer — Mortgage —  Over- 
drawn Account — Interest — Income  Tax. 

If  hankers  take  a  mortgage  security  from 
a  customer  for  a  fixed  sum  owing  to  them 
by  the  latter^  the  relation  of  hanker  and  cus- 
tomer ceases  thenceforth  as  to  that  sum,  and 
it  cannot  he  included  in  the  customer's  hank- 
ing account  so  ax  to  entitle  the  hankers  to 
charge  compound  interest  thereon;  and  in 
reference  to  the  sum  so  secured,  the  mutual 
rights  and  obligations  are  thenceforth  those 
of  mortgagees  and  mortgagor. 

Bankers  cannot  refuse  to  allow  income- 
tax  to  a  customer  upon  interest  accruing  on 
a  mortgage  security. 

As  hetween  a  hanker  and  his  customer,  the 
mode  in  which  the  account  has  habitnaHy 
been  made  out,  will  be  viewed  as  emdence  of 
an  agreement  that  it  should  be  taken  in  that 
way;  and  in  the  absence  of  any  special  agree- 
ment, express  or  implied,  evidence  as  to  the 
custom  of  hankers  is  receivable  for  the  pur- 
pose of  determining  the  principle  upon  which 
the  account  is  to  he  taken. 

Bankers  took  a  mortgage  security  for  a 
fixed  sum  owing  to  them  by  a  customer,  and 
subsequently  continued  the  mortgage  debt 
as  part  of  the  general  account  hetween  them, 
which  embraced  various  dealings  and  trans- 
actions, making  rests  and  charging  compound 
interest.  The  Court  directed  the  usual 
accounts  to  he  taken  of  what  was  due  in 
respect  of  the  mortgage  security,  and  a  sepa- 
rate account  of  the  other  dealings  and  trans- 
actions, reserving  the  question  as  to  the  mode 
in  which  the  latter  account  should  be  taken 
(and  more  particularly  whether  with  rests 
or  not)  for  consideration  in  chambers. 

The  phdntiffs  in  this  suit  were  the  Rev. 
Samuel  Tenison  Mosse  and  Elizabeth  his 
wife,  and  the  defendants  were  John  Salt 
and  William  Salt,  co-partners  in  business 
as  bankers  in  Lomb^  Street,  under  the 
style  of  "  Stevenson,  Salt  &  Sons." 

The  Rev.  Samuel  Tenison  Mosse  ho^ 
rowed  a  sum  of  1,600/.  of  the  Equity  and 
Law  Life  Assurance  Society,  and  by  a  deed, 
dated  the  1st  of  July  1846,  he  secured 
the  repayment  thereof  to  Messrs.  Senior, 
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Cooper  &  Capron,  as  trastees  for  the  society, 
with  interest  at  5L  per  cent.,  by  a  mort- 
gage of  a  policy  of  assurance,  in  the  same 
society  for  1,600/.,  at  the  annual  premium 
of  50/.  Is.  4c?.;  and  of  his  life  interest  in  a 
sum  of  10,000/.,  to  which  he  was  entitled 
under  his  marriage  settlement;  and  of  his 
reversionary  interest  in  a  sum  of  4,000/., 
to  which,  under  his  marriage  settlement, 
he  was  entitled,  upon  the  decease  of  him- 
self and  his  wife,  in  the  event  of  there  being 
no  child  of  the  marriage. 

Mr.  Mosse,  previous  to  1846,  had  an 
account  with  the  defendants'  banking  firm, 
and  being  indebted  to  them  upon  an  account 
stated  and  settled,  he  by  an  indenture, 
dated  the  6th  of  November  1 846,  covenanted 
to  pay  the  sum  of  2,678/.  Ss.  Id.,  with 
interest  from  the  date  of  the  deed,  at  the 
rate  of  5L  per  cent,  per  annum,  on  the  5th 
of  May  1847;  and  Samuel  T.  Mosse  and 
Elizabeth  his  wife  at  the  same  time  assigned 
all  the  interest,  dividends  and  proceeds  to 
accrue  due  during  the  life  of  Elizabeth 
Mosse,  in  respect  of  the  share  to  which  she 
was  entitled  in  the  residuary  estate  of 
Catherine  Walhouse,  deceased.  By  the  same 
deed  Mr.  Mosse  assigned  a  policy  of  assur- 
ance in  the  Clergy  and  Mutual  Assurance 
Society  for  1,500/.  to  Messrs.  Salt;  and 
they  idso  declared  that  they  held  another 
policy  of  assurance,  which  they  had  effected 
on  the  life  of  Mr.  Mosse  in  the  Church  of 
England  Assurance  Society  for  the  sum  of 
2,000/.  as  a  further  security  for  the  money 
advanced.  By  the  same  indenture  Mr.  Mosse 
covenanted,  in  case  the  2,678/.  8*.  Id. 
should  not  be  paid  on  the  5th  of  May  then 
next,  that  he  would  pay  interest  after  the 
rate  of  51.  per  cent  per  annum,  by  equal 
half-yearly  payments  on  the  5tii  of  May 
and  the  5th  of  November  in  every  year. 
He  also  covenanted  to  pay  the  premiums 
and  such  other  sums  as  should  be  necessary 
to  keep  on  foot  the  policies  of  assurance. 

By  another  indenture,  dated  the  29th  of 
December  1847,  the  plaintiffs  as  a  further 
security  for  the  said  sum  of  2,678/.  8*.  Id 
assigned  to  Messrs.  Salt  all  the  interest,  divi- 
dends and  annual  produce  to  accrue  due 
during  the  life  of  Elizabeth  Mosse  upon 
one-sixth  share  of  the  residuary  estate  of 
Ann  Walhouse. 

Both  these  securities  were  subject  to  a 


proviso  making  the  same  void  on  payment 
of  the  sum  of  2,678/.  8*.  Id  with  in- 
terest. 

The  bill  alleged  that  in  April  1848  the 
property  in  the  above  securities  which, 
among  other  property,  consisted  of  182 
North  Staffonkhire  Railway  shares,  fell 
into  possession;  and  that  the  defendants 
thenceforth  received  the  dividends  and 
income  in  addition  to  the  income  of  other 
property  of  Mr.  Mosse;  and  that  they  had 
always  been  in  a  position  to  keep  down  the 
interest  of  the  mortgage  debt,  and  to  pay 
the  premiums  on  the  policies. 

Messrs.  Salt,  in  1852,  proposed  to  take  a 
transfer  of  the  mortgage  for  1,600/.  from 
Messrs.  Senior,  Cooper  &  Capron.  They 
accordingly  wrote  to  Mr.  Mosse  : 

«  London,  15th  Novemb«r  1852. 

"  Dear  Sir, — Referring  to  your  letter  of 
the  5th  inst.,  we  write  to  inform  you  that 
we  have  intimated  to  Messrs.  Rooper  &;  Co. 
our  intention  of  paying  off  the  Equity  and 
Law  Life  on  the  1st  of  January  next,  and 
taking  up  all  their  securities.  If  all  is 
arranged  to  our  perfect  satisfaction  we  pro- 
pose charging  only  4/.  per  cent,  on  the 
whole  debt  aher  that  period.  We  hope  to 
hear  you  approve  this,  and  remain,  <fec, 
"  Stevenson,  Salt  &  Sons." 

Mr.  Mosse  assented  to  the  arrangement, 
and  by  an  indenture,  dated  the  1st  of  Janu- 
ary 1853,  Messrs.  Senior,  Cooper  <fe  Capron, 
in  consideration  of  1,600/.,  assign^  to 
Messrs.  Salt  the  mortgage  debt,  and  also  all 
the  property  comprised  in  the  indenture  of 
the  1st  of  July  1846,  subject  to  the  equity 
of  redemption  subsisting  in  the  same. 

In  March  1853  Mr.  Mosse  was  entitled 
to  the  advowson  of  Tisbury,  in  the 
county  of  Wilts,  under  a  grant  fr(jm  Lord 
Arundell,  for  the  residue  of  a  term  of 
nine  years,  at  a  peppercorn  rent,  and  re- 
newable from  nine  years  to  nine  years 
without  fine  during  the  life  of  Lord  Arun- 
dell, until  the  church  should  become  vacant, 
with  a  bond  from  Lord  Arundell  binding 
himself  to  pay  Mr.  Mosse,  his  executors, 
administrators  or  assigns,  1,000/.,  with  inter-  • 
est  after  the  rate  of  4/.  per  cent  per  annum, 
from  the  22nd  of  March  1836  to  the  day  of 
payment,  in  case  no  vacancy  in  the  church 
should  occur  during  the  life  of  Lord 
Arundell,  and  in  consequence  Mr.  Mosse 
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should  be  deprived  of  his  right  of  presenta- 
tion and  patronage. 

On  the  13th  of  March  1853  Mr.  Mosse 
requested  Messrs.  Salt  to  advance  him 
1,059/.  on  the  security  of  the  advowson  of 
TLsbuiy,  which  they  agreed  to  do  upon 
having  it  secured  by  a  mortgage,  with  an 
inunediate  power  of  sale.  "Die  money 
was  accordingly  advanced,  and  a  mort- 
gage was  executed,  which  also  contained  a 
further  charge  on  the  property  which  Mr. 
and  Mrs.  Mosse  had  previously  mortgaged 
to  the  defendants. 

Up  to  the  end  of  1854  the  defendants 
charged  interest  at  4/.  per  cent,  both  on 
the  1,600/.  and  the  1,059/. ;  but  the  deeds 
omitted  to  confine  the  bankers  to  that 
amount,  and  in  January  1855  the  phuQ- 
tiff  received  the  following  letter  : 

**  London,  Jan.  8,  1855. 

"  Dear  Sir, — We  inclose  your  account  to 
the  end  of  last  year,  and  are  sony  to  add, 
that  in  consequence  of  the  change  in  the 
money  market,  we  shall  be  obliged  to  raise 
your  interest  to  51,  per  cent  for  the  future. 
"  We  remain,  <fec., 

"  Stevenson,  Salt  &  Sons." 
The   plaintiff   alleged  that    pecuniary 
difficulties  prevented  his  opposing  this. 

Immediately  after  the  mortgage  of 
the  advowson  of  Tisbury,  Messrs.  Salt, 
through  their  solicitors,  with  a  view  to 
effect  a  speedy  sale,  intimated  that  an  abso- 
lute and  perfect  title  should  be  made  to  the 
next  presentation  in  lieu  of  the  renewable 
grant  and  bond.  Mr.  Mosse  objected,  and  this 
led  to  much  correspondence  ;  but  Mr.  Mosse 
finally  assented  on  the  terms  in  the  follow- 
ing letter : 

"  2,  Storoy's  Gate,  March  8,  1854. 

"  Dear  Sirs, — I  endode  you  the  particu- 
lars of  Tisbury,  and  express  my  consent  to 
your  taking  an  absolute  presentation  to  the 
living  instead  of  the  grant  and  bond  we 
have  from  Lord  Arundell,  provided  you  can 
get  a  good  marketable  title  to  it,  and  also 
that  it  is  not  to  be  sold  at  least  for  three 
months  without  my  approval  of  the  price, 
»and  which,  I  have  no  doubt,  cordial  co- 
operation with  me  will  effect  within  that 
time  to  our  mutual  satisfaction. 

"lam,  &c.         S.  T.  Mosse." 

A  grant  of  the  next  presentation  was 
afterwards  obtained  from  Lord  ArundeU 


and  his  son,  but  not  a  good  marketable  title, 
they  not  being  in  a  position  to  give  one. 

An  agreement  was  afterwards  entered 
into  for  the  sale  of  the  next  presentation 
for  3,300/.  consols,  but  the  defendants' 
solicitors  inserted  no  reservations  or  special 
conditions  with  respect  to  the  title,  the 
consequence  of  which  was  that  laige  ex- 
penses were  incurred  without  the  privity 
of  Mr.  Mosse,  in  the  attempt  to  make  out 
the  title,  which  failed,  and  was  abandoned 

The  defendants  paid  these  costs,  and 
charged  them  against  the  plaintiff. 

The  purchase  was  afterwards  completed, 
and  after  some  delay  the  defendants  sold 
the  3,300/.  consols,  and  received  3,242(. 
2s,  6d,  as  the  proceeds. 

After  the  sale  of  the  stock,  thd  solicitors 
of  Messrs.  Salt  sent  an  account  of  the  sums 
which  they  claimed  to  have  paid  out  of  the 
purchase-money;  they  also  sent  their  bill  of 
costs  for  investigation  and  the  following 
account 

"Payment  and  expenses  in  respect  of  the 
next  presentation  to  the  vicarage  of  Tisbuiy. 

1857.  £.  t,d. 

Not.  n.  Paid  Mr.  SooitTumar  biUibr 

abstract,  &c.  of  the  Arundell  title  ...  40    6    0 

20.  Paid  Messrs.  Powell  k  Son,  in  dis- 
charge of  debt  incurred  on  account  of 

the  church  at  Tisbury  and  costs      ...  42    0    0 
Interest  theroon  to  October  1858...     1  18    2 

21.  Paidintooonrt,  being  portion  of  Mr. 
Humphries'  claim,  for  which  he  had 
brounit  action  in  respect  of  former 

sale      23    0    0 

Interest  theieon  to  18th  Oet.  1858    1    0  10 
Mr.  Bagster^s  bill  for  commission  on  sale 
to  Ci^t.  Hutchinson  88  11    6 

£141  H    < 
Messn.  Barker,  Bowker  k  Peake*8  bOl 
to  expenses 836    6    4 


£478    2  10 


Mr.  Mosse  wrote  to  the  solidtors  com- 
plaining "  that  the  biU  was  a  heavy  and 
serious  affidr,'*  at  the  same  time  he  enclosed 
a  cheque  for  the  money  paid  as  per  account^ 
141/.  16*.  6<L 

This  led  to  a  correspondence^,  which  re- 
sulted in  the  sohdtors  dividing  their  bill  of 
costs  into  two,  one  for  business  done  on  the 
instructions  of  Mr.  Mosse,  which  he  paid, 
and  the  other  was  their  biU  on  which 
Messrs.  Salt  were  primarily  liable  for  the 
sale  of  the  next  presentation,  with  a  few 
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items  struck  out  which  reduced  it  to  274^ 
17s.  ed. 

This  sum  was  cbieflj  made  up  of  the 
costs  of  the  attempt  to  make  a  title  to  Tis- 
bory  advowson ;  tiie  plaintiff  objected,  and 
claimed  to  have  them  deducted  and  the  bills 
taxed,  but  notwithstanding  Messrs.  Salt  paid 
the  bill  without  deduction  or  taxation. 

Messrs.  Salt  in  the  mean  time  made 
farther  advances  on  the  securities  subse- 
quent to  that  of  the  Ist  of  July  1846. 

The  plaintifFs  by  their  bill  alleged  as 
follows : 

That  the  accounts  sent  to  Mr.  Mosse  were 
sometimes  yearly  and  sometimes  for  shorter 
pmods.  These  accounts  treated  the  mort- 
gage debts  as  sums  due  to  the  bankers  on 
overdrawiT  accounts,  and  after  setting  off 
the  annual  income  and  other  monies  received 
by  them  against  the  mortgage  debts  and 
disbursements  on  the  other  side,  they 
diarged  interest  on  the  balance,  and  added 
tiiat  interest  to  the  principal  in  the  succeed- 
ing account. 

Thatthedefendants  neveri^owed  income- 
tax  on  their  charge  for  interest  on  their 
debt,  though  it  had  been  deducted  fix>m 
the  several  sources  of  income. 

That  the  income  of  the  property  realized 
was  sufficient  to  keep  down  the  interest 
and  to  satisfy  all  other  payments  in 
respect  of  the  principal,  and  that  it  left 
a  balance  which  the  bankers  impounded 
and  applied  in  reduction  of  their  debt. 

That  the  plaintiff  throughout  was  embar- 
rassed, and  the  defendants*  solicitors  acted 
on  his  behalf^  that  on  the  9th  of  November 
1855,  the  bankers  wrote  to  him,  stating 
that  they  should  be  obliged  to  raise  the  rate 
of  interest  to  6/.  per  cent;  but  that  on  the 
11th  of  June  1856,  they  wrote  that  they 
hoped  not  to  raise  it  beyond  5/.  per  cent; 
but  that  the  pluntiff  lately  discovered  that 
the  interest  shortly  afterwards  was  raised  to 
6/.  per  cent,  and  Uiat  he  had  ever  since  been 
charged  with  interest  at  that  rate. 

That  the  account  between  them  had 
always  been  an  open  and  running  account, 
and  that  from  the  last  account,  rendered,  it 
appeared  that  the  defendants  claimed  a 
balance  of  2,040/.  I2s.  5d.,  but  that  it  would 
have  been  much  smaller  if  proper  allow- 
ances had  been  made. 

Upon  these  statements  the  plaintiff 
prayed  that  proper  accounts  might  be  taken 


of  the  mortgages  and  of  the  monies  received 
on  account  of  the  property  comprised  in 
the  securities,  and  that  he  might  be  allowed 
the  income-tax  chained  against  him,  and 
that  after  the  1st  of  January  1853,  the 
defendants  were  only  entitled  to  charge 
interest  on  the  principal  sum  for  the  time 
being  due,  at  the  rate  of  4L  per  cent  only. 
It  was  also  asked  that  the  accounts  might 
be  taken  as  between  debtor  and  creditor  on 
the  footing  of  mortgage  transactions,  and 
that  the  defendants  were  not  entitled  to 
compound  interest 

It  further  asked  for  a  declaration  that 
the  defendants  were  not  entitled  to  charge 
the  plaintiff  with  such  portion  of  the  soli- 
citors' bill  of  costs  as  related  to  the  inquiry 
into  the  title  of  the  advowson  of  Tisbury, 
and  that  the  plaintiff  might  be  allowed 
such  sums.  It  also  asked  that  the  bills  of 
costs  if  necessaiy  might  be  taxed,  and  that 
the  property  and  the  securities  might  be 
assigned  and  given  up  to  the  plaintiff  on 
payment  of  what^was  du& 

The  defendants  by  their  answer  stated  as 
follows : 

That  the  plaintiff  opened  a  banking 
account  with  them  without  any  special 
agreement  as. to  terms,  and  that  it  was 
opened  and  throughout  carried  on  according 
to  the  usual  recognized  mercantile  custom 
adopted  in  dealings  between  Loudon  bankers 
and  their  customers. 

That  such  custom  was  and  is  in  cases 
where  the  customer  overdraws  his  account 
for  the  banker  in  balancing  and  making  up 
the  account  at  his  accustomed  periods  to 
charge  on  the  balances  due  to  him  from 
day  to  day  from  the  customer,  interest  on 
such  balances  computed  at  the  following 
rates  (videlicet  J :  at  the  rate  of  51.  per  cent 
per  annum  for  and  during  so  many  days, 
as  the  rate  of  interest  charged  by  the  Bank 
of  England  on  discounting  bills  (hereinafter 
caUed  the  Bank  rate  of  interest)  was  at  or 
under  the  rate  of  51.  per  cent,  per  annum ; 
but  when  the  Bank  rate  of  interest  ranged 
higher  than  51.  per  cent,  per  annum,  then 
for  and  during  so  many  days  as  that  Bank, 
rate  is  and  continues  above  51.  per  cent 
per  annum,  to  charge  the  customer  interest 
on  his  aforesaid  balances  at  and  after  such 
higher  Bank  rate  of  interest,  and  when 
making  the  periodical  rests  in  the  account 
thenceforth  to  turn  such  interest  into  prin- 


Digitized  by 


Google 


760 


COURTS  OF  CHANCERY: 


[N.S. 


cipal  and  to  carry  forward  and  place  to  the 
debit  of  the  customer  in  one  sum  and  as 
principal  thenceforth  carrying  interest,  the 
amount  debited  against  the  customer  on 
making  the  rest.  Other  part  of  such  custom 
was  and  is,  for  the  buiker  from  time  to 
time  to  deliver  or  send  to  the  customer,  if 
resident  in  London,  his  pass-book  contain- 
ing his  account,  or  if  resident  in  the  country 
a  copy  of  his  account  with  such  banker 
when  so  balanced,  each  such  account  com- 
mencing with  the  balance  appearing  at  the 
foot  of  the  last  preceding  balanced  account 
to  be  due  to  the  banker  from  the  customer; 
and  each  account  or  copy  of  account  so 
delivered  or  sent,  becomes  and  is  deemed 
and  taken  to  be,  by  and  according  to  the 
aforesaid  custom,  a  stated  and  settled 
account  as  between  the  banker  and  cus- 
tomer and  binding  between  them,  unless 
in  the  course  of  a  reasonable  time  next 
following  the  receipt  of  the  account  or  copy 
of  account  by  the  customer,  an  objection 
or  objections  thereto  is  or  are,  by  or  on  his 
part  made,  delivered  or  sent  to  ihe  banker. 
That  the  only  variation  in  the  aforesaid 
custom  of  bankers  is,  that  some  of  the 
London  bankers  charge  their  customers 
interest  at  the  rate  of  1/.  per  cent  per 
annum  higher  than  the  bank  rate  of  inter- 
est for  and  during  the  days  when  such 
bank  rate  of  interest  is  at  or  over  4/.  per 
cent  per  annum,  but  that  they  by  such  charge 
of  the  additional  1/.  per  cent,  did  not 
deviate  from  the  custom  as  stated. 

That  such  custom  of  bankers  had  been 
adopted  and  acted  on  in  their  dealings 
with  Mr.  Mosse,  and  that  they  throughout, 
on  the  faith  and  reliance  thereof^  made 
advances  and  payments  to  and  for  him  and 
on  his  account,  and  abstained  from  com- 
pelling him  to  pay,  and  gave  him  time  for 
repayment  of  the  debt  from  time  to  time 
due  from  him  on  their  dealings.  That  in 
1845  they,  as  his  bankers,  advanced  Mr. 
Mosse  2,150/!.  to  pay  for  railway  shares, 
upon  a  written  promise  to  repay  it  in  one 
month;  that  this  fact  led  to  his  overdrawing 
his  account;  that  further  sums  had  since 
been  paid  to  his  order  which  increased  the 
debt,  and  that  in  making  up  his  account  at 
the  end  of  the  year  they  charged  according 
to  the  custom  on  the  daily  over-drawn 
balances,  and  made  the  accustomed  annual 
rest  in  his  accomit,  and  that  they  stated  at 


the  foot  in  one  sum  the  amount  due  from 
him  for  principal  and  interest  as  the  sum 
or  balance  standing  to  his  debit  on  or  as  on 
the  last  day  of  the  year  1845,  and  that  they 
sent  a  copy  of  sudi  account  to  Mr.  Mosse 
on  the  6th  of  January  1846. 

That  a  similar  account  was  made  out 
immediately  previous  to  the  securities  given 
for  the  sum  of  2,678/.  Ss.  Ic/.,  without  any 
objection  having  been  at  any  time  made  to 
them,  and  that  the  securities  of  the  5th  of 
November  1846  and  the  29th  of  December 
1847  proceeded  on  the  footing  of  such  ac- 
counts, and  contained  a  covenant  to  pay 
not  only  interest  at  5L  per  cent,  but  also 
the  premiums  on  the  policies,  lliat  as  the 
plaintiff's  debt  to  them  increased,  they 
being  desirous  to  increase  theit  security, 
paid  off  Messrs.  Senior,  Cooper  &  Capron, 
and  took  a  transfer  of  their  secturities,  but 
that  they  had  to  pay  not  only  the  1,600/., 
but  also  an  additional  and  unexpected  sum 
of  114/.  lis.  6d.,  which  on  settlement  was 
found  to  be  due,  and  which,  for  want  of 
time,  was  not  included  in  the  security, 
and  that  they  did  so  under  the  impression 
that  Mr.  Mosse  woidd  take  measures  to  pay 
off  or  reduce  his  debt  They  also  said  that 
they  only  proposed  to  reduce  the  interest 
to  4/.  per  cent,  conditionally  on  the  bank 
rate  of  interest  continuing  below  the  rate 
of  4/.  per  cent  at  which  it  then  was,  but 
that  no  agreement  to  that  effect  was  made. 

That  Mr.  Mosse  purchased  the  advowson 
of  Tisbury  as  a  speculation,  and  to  avoid 
law  proceedings  he  asked  Messrs.  Salt  to 
advance  1,059/.  to  help  him  to  meet  the 
purchase-money,  which  they  did,  but  only 
upon  the  condition  that  it  i^ould  be  imme- 
diately re-sold,  and  that  accordingly  a  mort- 
gage of  the  advowson,  dated  the  21st  of 
April  1853,  for  that  amount  was  executed 
to  them,  with  a  power  of  sale  to  secure  the 
repayment  of  the  1,059/.,  with  interest  at 
6/.  ))er  cent,  on  the  21st  of  September  next 

They  also  said  that  the  monies  comprised 
in  the  securities  were  not  loans  upon  mort- 
gage, but  advances  made  by  them  in  a 
course  of  business  between  banker  and 
customer,  to  be  dealt  with  according  to  the 
custom  between  banker  and  customer.  If 
however  they  were  limited  by  their  securi- 
ties to  51,  per  cent  on  the  sums  comprised 
therein,  still  they  insisted  that  they  were 
not  precluded  as  bankers  from  charging  on 
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his  overdrawn  account  interest  on  the 
balances  due  from  time  to  time  thereon 
after  the  bank  rate  of  interest,  and  according 
to  the  custom  aforesaid. 

That  the  title  to  the  next  presentation  to 
Tlsbury  was  not  satisfactory;  that  attempts 
to  rectify  it  were  made  under  the  directions 
and  with  the  approbation  of  Mr.  Mosse ;  that 
he  corresponded  with  the  intending  pur- 
chasers and  finally  made  an  unrestricted 
contract  to  sell,  but  that  in  1858  before 
the  title  was  completed,  and  pending  the 
objections  to  such  title,  the  incumbent  died, 
upon  which  they  were  waived  and  the  pur- 
chaser's nominee  was  inducted  to  the  living ; 
and,  on  the  1 1  th  of  October  1 858,  six  months 
afterwards,  the  3,300/.  consob  were  sold  and 
realized  3,242/.  2«.  6d.,  which  they  received. 

That  Messrs.  Bowker  delivered  their  bills 
of  costs,  one  of  which  was  paid  by  Mr. 
Mosse,  and  the  other  by  Messrs.  Salt,  as 
Mr.  Mosse  omitted  to  take  any  steps  for  its 
taxation. 

The  defendants  then  said  that  the  accounts 
were  banker's  accounts  between  them  and 
Mr.  Mosse,  and  that  they  were  sent  in 
yearly  and  occasionally  at  shorter  periods, 
but  idways  one  ea  year,  without  any  objec- 
tion being  made  to  them,  and  that  they 
were  always  in  the  usual  form  according  to 
the  custom  of  bankers  with  their  customers, 
and  that  the  monies  for  which  they  had 
security  were  treated  as  sums  due  on  an 
overdrawn  account,  and  that  the  plaintiff 
was  charged  with  interest  computed  on  the 
biJances  overdrawn  and  due  from  time  to 
time  on  his  banking  account,  and  they  sub- 
mitted that  such  a  course  of  dealing  was 
proper,  and  that  the  accounts  so  settled 
prior  to  1859  were  settled  accounts. 

They  also  said,  that  it  was  the  custom 
of  bankers  not  to  make  uiy  deduction  or 
allowance  in  the  customers'  accounts  for 
income-tax  in  respect  of  interest  on  over- 
drawn accounts  of  customers;  that  it  would 
add  to  the  labour  and  embarrassment  of 
bankers  in  their  business;  that  the  cus- 
tcnner  was  not  damnified  in  the  end,  as  if 
otiierwise  the  business  with  the  customer 
would  be  arranged  to  meet  the  objection; 
and  the  government  was  not  damnified,  as 
the  banker  in  his  return  of  profits  paid  the 
income-tax  on  the  interest  he  charged 
against  the  customer.  They  farther  said, 
that  the  retention  of  the  accounts  by  Mr. 
Kbw  Qemos,  32.— Cbaxo. 


Mosse  prevented  this  objection  ftt)m  being 
now  made ;  that  the  income  of  the  plaintiff 
came  into  their  hands  as  bankers ;  that  the 
plaintiff  had  a  drawing  account,  which  was 
more  frequently  overdrawn  than  otherwise ; 
that  the  annual  income  of  the  property  in  the 
securities  was  not  sufficient  to  keep  down 
the  interest  on  the  money  advanced,  and 
satisfy  the  other  payments  to  which  it  was 
liable.  That  the  plaintiffs  were  justified  in 
charging  the  bank  rate  of  interest  on  the 
overdrawn  banking  account,  and  that  they 
were  not  bound  to  apply  any  small  tem^ 
porary  balance  in  discharge  of  their  debt ; 
and  if  they  were  to  be  treated  as  mortga* 
gees,  they  were  not  bound  to  take  their 
debt  in  driblets ;  and  they  claimed  the 
benefit  of  the  customary  mode  of  dealing 
between  banker  and  customer. 

The  cause  came  on  upon  a  motion  for  a 
decree. 

Mr,  Selwyn  and  Mr,  Loudon^  for  the 
phiintiffs,  the  Rev.  Samuel  Tenison  Mosse 
and  his  wife. 

Mr,  Lloyd  and  Mr,  PoU,  for  the  defen- 
dants, Messrs.  John  uid  William  Salt 

The  cases  cited  were — 
Lord  Glancarty  v.  LaUmche,  1  Ball  k  B. 

428. 
Rufford  V.  Bishop^  5  Russ.  346 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  108. 
Henniker  v.  Wigg,  4  Q.R  Rep.  792. 

Mr.  Selwytij  in  reply. 

The  Mastsb  of  thb  Rolls. — It  is  neces- 
sary, in  a^  these  cases,  to  distinguish 
between  what  is  a  banking  account,  as 
between  banker  and  customer,  and  what  is 
an  account  as  between  mortgagor  and  mort- 
gagee ;  and  there  can  be  no  question  that, 
when  a  banker  and  customer  carry  on  a 
banking  account  for  a  series  of  years  upon 
a  certain  specified  system,  assuming  it  to 
contain  nothing  illegal,  the  Court  will 
assume  that  there  is  an  agreement  between 
the  customer  uid  the  banker  that  the  acr 
count  shall  be  kept  upon  that  principle. 
In  Lord  Glancarty  v.  LcUouche  it  is  dis- 
tinctly stated,  that  that  acquiescence  does 
not  amount  to  a  settlement  of  account 
When  it  is  simply  a  banker's  account,  it 
amounts  to  an  agreement  as  to  the  mode 
in  which  that  account  should  be  kept ;  but 
it  does  not  at  tXi  amount  to  a  settlement  of 
5S 
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account ;  neither  can  it  be  so  treated,  be> 
cause  a  person  would  be  at  liberty  to 
dispute  and  contest  items,  though  not  the 
principle  upon  which  the  bank  account  is 
kept  Is  this  then  a  question  on  the  mode 
of  keeping  a  banking  account,  or  is  it  a 
question  between  mortgagor  and  mortgagee) 
My  opinion  is,  that  this  is  not  a  security 
for  the  balance  of  a  banker^s  account  To 
come  to  that  conclusion,  I  must  alter  the 
deed,  which  I  cannot  do.  But  it  is  the 
security  for  the  sum  of  2,678/.  8*.  Irf.,  the 
balance  of  an  account  settled  up  to  the  12th 
of  October  1846.  It  is  quite  immaterial 
what  there  was  due  before,  as  both  parties 
agreed  upon  the  amount  then  due;  and 
they  have  executed  a  deed  upon  that  basis, 
and  the  proof  is,  that  Messrs.  Salt  treat  it 
as  a  sum  secured  by  the  deed,  on  which 
interest  was  to  be  paid.  The  mode  in  which 
they  have  kept  the  account  is  one  that 
cannot  be  sustained.  Not  only  by  the  deed 
is  it  expressly  stated  that  the  whole  pro- 
perty shall  be  redeemable  on  the  5th  of 
May,  if  the  principal  and  interest  up  to 
that  time  is  paid ;  but  in  fact,  in  keeping 
the  accounts  Messrs.  Salt  charge  interest 
upon  that  mortgage  sum  on  the  1st 
of  January  following,  making  a  balance 
of  account  So  that  on  the  5th  of 
May,  although  the  amount  would  be  very 
small,  yet  the  principle  is  clear,  that  there 
would  be  interest  charged  as  due  on  the 
1st  of  January,  although,  by  the  deed,  it 
was  not  due  till  the  5th  of  May ;  and  there 
would  be  interest  running  upon  that  until 
the  following  year. 

I  am  therefore  of  opinion,  that  none  of 
these  deeds  are  a  security  for  the  balances 
of  the  banker^s  account,  as  it  may  be  from 
time  to  time;  but  they  are  all  securities 
for  a  fixed  and  given  sum.  In  the  absence 
then  of  express  contract,  it  is  not  open  to 
the  defendants  to  charge  compound  interest 
upon  them;  and  they  cannot,  in  keeping 
these  accounts,  charge  the  interest  due  upon 
a  particular  day,  and  then  say  that  interest 
runs  upon  that  interest  firom  time  to  time, 
bringing  that  all  into  one  general  banking 
account  That  would  be  to  contradict  a 
deed  under  their  hand  and  seal,  which  ex- 
pressly states  that  this  property  is  given  as 
a  security  for  a  fixed  sum,  and  not  as  a 
security  for  the  balances  due  on  a  running 
account    The  consequence  is,  that  I  must 


first  eliminate  from  the  accounts  to  be  taken 
between  the  plaintiffs  and  the  defendants 
the  total  amount  of  that  mortgage-debt  and 
the  interest  upon  it,  and  I  shall  treat  that 
mortgage-debt  as  a  fixed  sum,  with  a  cer- 
tain arrear  of  interest  due  upon  it  (I  was 
informed,  between  1,600/.  and  1,700/.),  and, 
accordingly,  I  shall  c^culate  the  amount  due 
for  principal,  interest,  and  the  costs  relating 
to  the  mortgage.  In  so  doing  I  sliall 
certainly  not  allow  the  retention  of  any 
sum  of  money  in  respect  of  income-tax.  It 
is  said  to  be  a  small  sum,  60/.  or  70/.  for 
the  whole  period,  but  for  that  period  I 
shall  deduct  the  amount  of  the  inc(mie-tax. 
I  entertain  no  hesitation  or  doubt  upon  that 
subject.  It  is  very  true,  that  in  dealings 
between  merchants,  the  discounting  of  bills 
and  the  like,  and  loans  made  for  short 
periods,  the  income-tax  is  not  deducted,  but 
it  is  equally  clear  that  according  to  the 
mode  of  taking  the  accounts  (whatever  it 
may  be  in  the  city  of  London)  in  tiw 
Court  of  Chancery,  in  all  cases  of  mort- 
gagor and  mortgagee,  when  the  Court  has 
once  arrived  at  the  conclusion  that  it 
is  a  case  of  mortgagor  and  mortgagee, 
the  mortgage  is  entified  to  deduct  fiom 
the  interest  paid  to  the  mortgagee  the 
income-tax  which  he  necessarily  has  paid 
either  in  the  shape  of  deductions  from  his 
rents,  or  firom  his  dividends,  prior  to  that 
period.  Upon  what  principle,  then,  is  the 
account  to  be  taken)  There  is  an  account 
between  the  parties,  and  looking  at  the 
cheques  which  have  passed  on  both  sides, 
which  were  handed  up  to  me,  there  is  a 
banking  account  Assuming  that  to  be  so, 
I  ought  to  take  the  banking  account  sepa- 
rately and  distinctly  from  the  mortgage 
account  I  take  the  mortgage  account  as  an 
item  by  itself :  there  is  a  sum  of  2,678/. 
8«.  Id,,  which  is  due,  and  there  is  an 
amount  of  interest  upon  it,  less  ^e  amount 
of  the  income-tax,  that  is  one  item.  Then 
there  are  the  remaining  dealinga  and  trans- 
actions between  the  parties,  to  be  taken 
upon  the  principle  of  a  banking  account, 
and  with  interest  To  that  the  custom  of 
merchants  might  apply,  but  upon  that  1 
should  require  evidence  to  shew  how  the 
account  should  be  taken. 

As  f&r  as  I  can  judge,  from  looking  at 
the  accounts,  I  should  be  of  o|nnion  that 
in  taking  the  account  in  that  form,  there 
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would  be  a  balance  due  to  the  plaintiff 
nearlj  up  to  the  end  of  1853  and  the  be- 
ginning of  1854;  then  a  balance  against 
him  to  an  amount  of  something  like  1,500^ 
to  2,000^  for  the  five  following  years,  and 
then  a  balance  again  in  his  favour.  It  is 
not  material  for  my  purpose  whether  I  am 
right  or  wrong  in  that  view,  but  that  would 
be  the  way  in  which  the  account  would  be 
taken,  and  then  I  should  take  the  accoimt  with 
a  view  to  see  what  was  due  as  the  balance  of 
that  account,  and  set  that  balance  off  against 
the  amount  of  principal  and  interest  due 
on  the  mortgage  debt.  It  is  clear  that  in 
this  state  of  the  case,  I  cannot  treat  this  as  a 
mere  mortgage  suit  for  redemption,  as  at 
one  time  I  was  of  opinion  it  was,  but  I  am 
clear  there  were  dealings  and  transactions 
other  than  and  distinct  fix>m  the  mortgage 
as  between  these  parties.  But  in  that  case 
I  cannot  treat  it  as  a  simple  mortgage 
account.  I  must  reserve  further  consider- 
ation, and  I  must  necessarily  reserve  the 
costs  until  the  hearing  on  further  con- 
sideration. I  must,  however,  take  the  whole 
of  that  account,  and  it  will  be  open  to  the 
parties  in  chambers  to  give  any  evidence 
respecting  the  custom  of  merchants,  or  the 
custom  of  bankers,  in  regard  to  the  mode 
in  which  this  particular  account  would 
have  been  taken,  assuming  the  whole  of  the 
mortgage  transaction  to  be  eliminated  and 
taken  out  of  it  There  will  be  a  sum 
of  2,678^  8«.  Id.  added  to  1,600/.  and 
odd  due  on  the  mortgage  account  That 
there  will  be  a  balance  due  to  the  plain- 
tiff on  the  other  account  is  obvious — a  very 
considerable  balance,  which  will  have  to 
be  set  off  against  the  oher.  Should  there 
be  any  disputed  items,  they  must  be  gone 
into  upon  taking  the  accounts. 

The  cases  which  have  been  referred  to 
lead  to  the  same  conclusion.  Not  only 
in  Lord  Clancarty  v.  Latauche,  but  also 
in  Rufford  v.  Bishop,  the  Court  expressly 
stated  that  if  it  was  a  deed  to  secure 
a  bcdance  of  a  banker's  account,  it 
would  then  be  taken  on  that  basis,  but 
not  if  it  were  a  mere  mortgage  security. 
In  Henmker  v.  Wigg  it  was  a  bond 
which  is  silent  on  the  subject  of  accounts  ; 
it  expresses  no  purpose  further  than  that  it 
was  to  secure  a  certain  sum,  and  there  the 
Court  was  of  opinion,  upon  the  dealings 
of  the  parties,  that  the  bond  was  given  to 


secure  the  balances  of  the  account  as  they 
might  arise  from  time  to  time.  All  these 
cases  concur  as  to  the  principle  on  which 
the  account  should  be  taken. 

With  respect  to  Mr.  Bowker*s  costs,  my 
impression  is,  that  I  must  consider  the  bill 
item  by  item,  to  see  if  there  is  any  one  for 
which  the  plaintiff  is  not  liable ;  this  must 
depend  upon  his  letters,  but  after  those,  it 
seems  scarcely  possible  for  Mr.  Mosse  to  say 
that  he  did  not  authorize  many  of  the  acts 
which  were  done.  If  so,  then  all  that  will 
have  to  be  done  will  be  to  moderate  the  bill 
to  the  proper  amount;  but  considering  how 
fiuniliar  the  Court  is  with  these  cases,  it  seems 
an  untenable  proposition,  after  those  letters, 
to  say  that  there  was  not  a  retainer,  or  that 
he  did  not  practically  authorize  the  acts 
which  were  done. 

I  must,  therefore,  take  an  account  of 
what  is  due  for  principal,  interest  and  costs 
on  the  several  mortgage  securities,  and  I 
must  also  take  an  account  of  all  other  deal- 
ings and  transactions  between  the  plaintiffs 
and  the  defendants,  and  in  taking  such 
account  ascertain,  what,  if  anything,  is 
due  upon  account  of  Mr.  Bowker's  bill 
of  costs;  then  ascertain  the  balance  due  on 
each  such  account,  and  set  off  the  one 
against  the  other,  and  reserve  further  con- 
sideration and  costs. 


EDWABDS  V.  WILLIAMS. 


Lords  Jubtiobs. 
April  15. 

Annuity — Solicitor  and  Client — Annuity 
Act,  53  Geo,  3.  c.  li\,— Return  of  the  Con- 
eideration  stated  in  Deed, 

A .  was  entitled  under  a  will  to  an  annuity 
of  50/.,  charged  upon  real  estate.  She  ap- 
plied to  B,  a  solicitor,  to  procure  a  loan  of 
money  to  meet  her  present  needs.  The  loan 
could  not  be  procured  from  a  third  person^ 
but  By  who  was  previously  unknown  to  A^ 
agreed  to  purchase  a  portionof  her  annuity.  B» 
vfos  the  only  solicitor  in  the  transaction^  and 
on  the  execution  of  the  deed  handed  to  A, 
hds  bill  of  costs,  the  charges  in  which  were 
reasonable,  and  which  A,  forthwith  paid  out 
of  the  consideration  money.  Eleven  years 
afterwards,  A,  filed  a  bill  to  set  aside  the 
transaction,  but  one  of  the  Vice  CJianceUors 
dismissed  the  bill  un^  costs^  and  on  appecU^ 
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the  Lords  Justices  held  that  the  payment  of 
the  costs  was  not  a  return  of  part  of  the 
consideration  money  within  the  meaning  of 
the  Annuity  Act,  and  considering  that  the 
case  was  not  one  coming  strictly  within  the 
rules  applicable  to  dealings  between  solicitor 
and  client^  and  there  being  no  evidence  of 
unfair  advantage  taken  of  A.  by  B,  they 
affirmed  the  decision  of  the  Vice  Chancellor. 

This  was  an  appeal,  presented  by  the  widow 
of  Mr.  Thomas  Edwards,  against  a  decision 
of  Vice  Chancellor  Wood,  dismissing  her 
bill  with  costs.  The  appeal  was  presented 
in  formd  pauperis,  Tlie  facts  of  the  case, 
though  somewhat  confused,  appear  to  be 
as  follows: — John  Lloyd,  of  Wigfair  Uchaf, 
in  the  county  of  Denbigh,  deceased,  made 
his  will,  and  by  a  codicil  to  it,  bearing  date 
the  27th  of  July  1812,  he  gave  an  annuity 
of  50/.,  which  he  charged  upon  considerable 
real  estates  belonging  to  him  in  the  counties 
of  Denbigh,  Flint  and  Salop,  to  Thomas 
Edwards  for  his  life,  and  upon  his  death  to 
the  plaintiff  his  wife,  for  her  life.  The  testa- 
tor died  on  the  24th  of  April  1815,  and 
was  survived  by  Thomas  Edwards,  who  also 
died  on  the  5th  of  March *1 833,  and  the 
annuity  was  for  some  time  regularly  received 
by  the  plaintiff.  In  the  mon^  of  September 
1842  the  plaintiff  was  in  want  of  ready 
money,  and  she  applied  to  the  present  defen- 
dant, Mr.  Richanl  Williams,  then  and  now 
a  solicitor  carrying  on  business  in  the  town 
of  Denbigh,  to  whom  she  was  up  to  that 
time  a  peifect  stranger :  she  considted  him 
as  to  obtaining  an  advance  of  300/.,  and 
she  at  the  same  time  represented  to  him 
that  she  was  in  great  embarrassment,  and 
that  she  was  being  sued  by  her  brother  for 
a  sum  of  100/.  due  to  him,  which  she  had 
no  means  of  paying.  The  defendant  pro- 
mised to  use  his  best  endeavours  to  procure 
her  the  money  required,  and  he  at  first 
negotiated  a  loan  with  a  gentleman  named 
Campbell,  but  that  arrangement  could  not 
be  completed,  and  it  was  then  agreed  that 
Mr.  Williams  should  himself  make  the 
advance  upon  the  security  of  her  annuity, 
but  the  precise  nature  of  that  security  was 
now  the  subject  of  litigation,  whether  it 
was,  as  alleged  by  the  bUl,  a  **  Welsh  mort- 
gage," of  her  annuity,  with  interest  at  6/. 
per  cent.,  or,  as  the  defendant  asserted,  a 
i^e  to  him  of  an  annuity  of  38/.,  part  of 


the  annuity  of  50/.,  but  redeemable  on  the 
usual  terms  and  in  the  ordinary  manner. 
The  deed  by  which  the  transaction  was 
effected  bore  date  the  6th  of  December 
1842,  and  was  an  annuity  deed,  the  con- 
sideration money  being  300/.  On  the 
execution  of  the  deed  Uie  defendant  paid 
the  300/.,  and  handed  his  bill  of  costs  ci 
27/.  to  the  plaintiff,  who  paid  it  at  once, 
retaining  the  difference.  It  was  admitted 
that  the  plaintiff  and  defendant  were,  pre- 
viously to  August  1842,  unknown  to  each 
other,  and  that  he  was  the  only  solicitor 
employed.  It  was  disputed  between  them 
whether  he  advised  her  that  she  should 
employ  other  professional  assistance,  and 
also  whether  the  deed  was  fully  explained 
to  her;  but  from  the  judgment  of  the  Lonis 
Justices  this  dispute  is  unimportant  A 
memorial  of  the  deed  was  duly  executed 
pursuant  to  the  Annuity  Act. 

On  the  21st  of  October  1846  and  the 
2nd  of  June  1848  the  plaintiff  executed 
similar  deeds  under  similar  circumstances, 
by  which  she  disposed  of  the  remainder  of 
her  annuity  of  50/.,  but  no  memorial  of  the 
last  deed  was  ever  executed. 

In  1852  the  defendant  instituted  a  suit 
in  the  Court  of  Chancery  against  the  phdn- 
tiff,  setting  out  the  transactions  between 
them,  and  praying  an  account  of  what  was 
due  to  him ;  and  the  Master  of  the  Bolls 
made  a  decree  in  his  favoiir,  but  expressly 
without  prejudice  to  any  proceedings  which 
Mrs.  Edwards  had  then  taken,  or  might 
thereafter  take,  to  set  aside  the  deeds  of 
1842,  1846  and  1848,  or  any  of  them. 

In  1853  the  plaintiff,  Mrs.  Edwards,  filed 
her  bill,  but  did  not  cause  it  to  be  served 
upon  the  defendant  at  that  time.  It  was 
amended  on  the  5th  of  March  1858  and 
then  served. 

On  the  hearing  of  the  cause  Vice  Chan- 
cellor Wood  ordered  the  deed  of  1848  to 
be  delivered  up  to  be  cancelled,  on  account 
of  no  memorial  having  been  registered ;  but 
in  other  respects  his  Honour  dismissed  the 
bill,  and  the  plaintiff  now  appealed. 

Mr,  Dreufry  and  Mr.  A.  E,  Miller,  for 
the  appellant,  argued  that  the  transactions 
were  not  sales  but  mortgages;  that  the 
plaintiff  had  never  been  properly  informed 
by  her  solicitor,  the  defendant,  of  their 
true  nature ;  that  such  a  transaction  taking 
place  imder  such  a  state  of  drcumstance^ 
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could  not  be  permitted  to  stand,  especially 
between  a  solicitor  and  client,  the  price, 
moreover,  being  so  grossly  inadequate  ;  that 
the  bills  of  costs  established  the  relation- 
ship of  solicitor  and  client,  and  that  those 
bills  shewed  that  the  monies  in  payment 
had  been  in  effect  retained  by  the  defen- 
dant, and  not  paid  by  and  returned  to  him ; 
that  if  this  was  an  annuity  transaction  the 
defendant  could  not  be  paid  his  costs  out 
of  the  consideration  money,  except  under 
some  special  agreement  which  was  not 
alleged ;  that  under  the  circumstances  there 
had  been  no  improper  delay  by  the  plaintiff. 
The  learned  counsel  cited  and  commented 
on  the  following  authorities  : 

Blackie  v.  Clarky  16  Beav.  595;  s.c. 

22  Law  J.  Rep.  (n.s.)  Ghana  377. 
Williamson  v.  Goold^  1  Bing.  234  ;  s.  c. 
1  Law  J.  Rep.  C.P.  78;  7  Moore, 
579. 
Hawkins  y.  Bmnet,   30  Law  J.  Rep. 

(N.8.)  C.P.  193. 
GresUy  v.  Mousley,  4  De  Gex  &  J.  78; 
s.  c  28  Law  J.  Rep.  (n.s.)  Chanc. 
620;  31  Law  J.  Rep.  (n.s.)  Chanc.  537. 
53  Geo.  3.  c.  141.  *.  6. 
Mr.  Welford,  for  the  respondent,  was  not 
called  upon. 

Mr.  C.  M.  Eoupell  appeared  for  the 
trustee. 

Lord  Justice  Knight  Bruce  observed 
that  this  case,  when  stripped  of  the  tech- 
nical jargon  by  which  it  was  of  necessity 
surrounded,  was  one  merely  of  a  loan  on 
insufficient  security,  where  the  risk  which 
had  been  incurred  by  the  lender  was  com- 
pensated in  the  usual  manner.  His  Lordship 
did  not  think  that  there  had  been  any 
infringement  of  the  provisions  of  the  An- 
nuity Act ;  the  return  contemplated  by  the 
act  was  such  a  return  as  in  reality  reduced 
the  consideration  money,  and  not  the  pay- 
ment of  a  £ur  chaige  like  this.  Therefore 
the  case  did  not  come  within  the  act,  and 
inresented  no  analogy  to  that  of  Williamson 
V.  Ooold.  Nor  could  he  view  the  case  as 
one  strictly  between  solicitor  and  client. 
It  happened,  it  was  true,  that  one  of  the 
parties  was  a  solicitor,  and  the  other  of  them 
had  had  no  legal  advice  except  from  that 
solicitor;  but  there  had  existed  no  previous 
relation  of  solicitor  and  client  between  them, 
and  therefore  that  confidence,  which  was  the 


basis  of  the  rule  of  the  Court  in  similar 
cases,  did  not  appear  to  have  existed,  and 
his  Lordship  could  not  consider  that  this 
case  came  within  that  rule.  Moreover,  he 
thought  that  there  was  no  evidence  what- 
ever that  any  unfair  advantage  had  been 
taken  of  the  plaintiff,  and  looking  at  the 
fact  that  the  original  bill  was  filed  in  1853, 
but  that  no  proceedings  were  taken  under 
it,  and  that  nothing  whatever  had  been 
done  until  1858,  his  Honour^s  decree  ought 
not  to  be  disturbed. 

Lord  Justice  Turner  was  of  the  same 
opinion  as  to  the  Annuity  Act,  which  had 
not  been  transgressed.  Upon  Uie  question 
of  inadequacy  of  consideration,  his  Lordship 
said  that  no  such  case  was  made  by  the 
bill,  nor  was  any  such  case  established  upon 
the  evidence,  and  the  Court  could  not  en- 
tertain that  question.  His  Lordship  then 
examined  and  commented  upon  the  evi- 
dence, which,  as  he  considered,  shewed 
from  the  conduct  of  the  parties  that  the 
defendant's  representation  of  the  transac- 
tion was  the  right  one,  and  that  it  was 
in  reality  a  sale  and  not  a  mortgage. 
Nor  did  he  think  that  in  a  case  like  this, 
which  was  substantially  a  loan  of  money, 
anything  could  be  presumed  from  the  cir- 
cumstance that  costs  had  been  paid  by  the 
borrower.  On  the  question  of  solicitor  and 
client,  he  did  not  consider  that  any  such 
breach  of  duty  was  shewn  as  could  have 
the  effect  of  avoiding  the  sale,  especially 
when  regard  was  had  to  the  circumstance 
that,  except  in  this  single  transaction,  the 
defendant  was  a  stranger  to  the  plaintiff 
Upon  these  considerations  the  appeal  ought 
to  be  dismissed ;  but,  as  the  plaintiff  was 
suing  in  formd  pauperis,  there  coidd  of 
course  be  no  order  as  to  costs. 


ROMILLT,  M.R. 

March  5. 
Lords  Justices.    Y     In  ^e  tilleard. 

May  29 ; 

June  2. 

BUls  of  Costs — Taxation — Generalltems 
— Explanations — Costs  preparatory  to  ob- 
taining Act  of  Parliament. 

A  solicitor^  who  has  included  in  his  hill 
of  costs  a  lump  or  gross  sum^  may  on  tax- 
ation before  the  Master  supply  a  detailed 
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statemenf  shewing  how  the  mm  is  made  up, 
and  the  Mcuter  may  allow  such  of  the  items 
contained  in  the  detailed  statement  as  are 
proper,  not  exceeding  in  the  aggregate  the 
gross  sum  originally  charged;  btU  the 
Master  can  in  no  case  allow  more  than  the 
original  amount. 

Six  railways,  forming  parts  of  a  general 
system,  were  projected  by  the  same  persons. 
An  act  of  parliament  was  obtained  a^ttho- 
riling  the  construction  of  two  only,  the  other 
four  being  abandoned,  and  the  special  act 
provided  that  tJie  expenses,  costs  and  charges 
of  obtaining  and  passing  the  act,  and  in- 
cidental and  preparatory  thereto,  should  be 
paid  by  the  company : — Held,  that  the  costs 
incurred  in  relation  to  the  abafidoned  rail- 
ways ufere  to  be  regarded  as  costs  incidental 
and  preparatory  to  the  obtaining  of  the  act, 
and  were  properly  payable  by  the  incorpo- 
rated company. 

This  was  the  petition  of  the  Great 
Northern  and  Western  (of  Ireland)  Railway 
Company,  to  review  the  taxation  of  several 
bills  of  costs  of  Messrs.  Tilleard  (fe  Co., 
their  former  solicitors,  for  business  done  in 
connexion  with  the  promotion  and  con- 
stmction  of  various  lines  of  railway  in  the 
north  and  north-west  of  Ireland,  and  for 
which  it  was  sought  to  make  the  corporate 
funds  of  the  company  liable. 

In  the  year  1856  Mr.  Fowler,  supported 
by  several  noblemen  and  gentlemen,  pro- 
jected six  lines  of  railway,  to  be  made  in 
the  north-west  of  Irehind:  1.  From  TuUa- 
more  to  Athlone.  2.  A  junction  line  from 
Athlone  to  a  proposed  dock  on  the  Shan- 
non. 3.  From  Athlone  to  Roscommon. 
4.  An  extension  or  divergent  line  in  lieu 
of  part  of  that  between  TuUamore  uid 
Sligo.  5.  From  Roscommon  to  Castlerea. 
6.  From  Castlerea  to  Boyle  and  Sligo. 
AH,  however,  were  abandoned,  except  those 
numbered  3.  and  5,  which  were  autiiorized 
by  the  20  <fe  21  Vict  c  Ixxxiv,  by  which  act 
the  Great  Northern  and  Western  (of  Ire- 
land) Railway  Company  was  incorporated. 
This  act  contained  a  clause  (section  52.)  as 
follows :  "  The  expenses,  costs,  and  cluu^ges 
of  obtaining  and  passing  of  this  act,  and 
preparatory  thereto,  shall  be  paid  by  the 
company." 

The  original  promoters  employed  Messrs. 
Tilleard  as  their  solicitors,  who  continued 


to  act  as  the  soHcitors  to  the  company  after 
its  incorporation  until  the  year  1859. 

Actions  having  been  brought  by  Messrs^ 
Tilleard  against  the  company  for  their  costs 
and  orders  for  taxation  made,  the  Messrs. 
Tilleard  carried  in  their  bills,  one  of  which 
contained  the  following  charges : 

"1866,  June,  to  August  1857.— For  «t- 
tendances  on  the  promoters  on  the  formation 
of  the  company  and  in  promoting  and  pass- 
ing the  bill  through  parliament,  indading 
Mr.  Freeman's  journey  in  Ireland  in  Octo- 
ber 1856.  All  attendances  on  capitalists, 
engineers,  contractors,  subscribers  and  land- 
owners, arrangements  wi^  bankers  for  the 
deposit,  attendances  on  the  parliamentaiy 
agents,  negotiations  with  the  Great  South- 
ern and  Western  of  Ireland  and  ^e  Midland 
Great  Western  of  Ireland  Railway  Com- 
panies and  voluminous  correspondence,  the 
whole  extending  over  the  period  between 
June  1856  and  August  1857 525(. 

"  1856,  October.— Taking  the  reference, 
105  miles,  including  all  attmidancee  con- 
tiected  therewith  and  payments  for  railway 
£ares  from  London,  and  travelling  expenses 
and  other  incidental  expenses  and  gratuities 
for  information    525/." 

The  solicitors,  previous  to  the  taxation, 
carried  in  a  rider  to  the  bill  of  costs,  statiDg 
in  detail  the  particulars  and  charges  whidi 
made  up  each  of  these  items.  In  explanation 
of  the  first  item  of  500  guineas  the  rider 
shewed  details  amounting  to  7S9L  9#.  6d,, 
and  in  exphmation  of  the  second  item  de- 
tails amoimting  to  A57L  Is,  bd.  The  Court 
had  previously  refused  to  allow  this  rider 
to  be  added  to  the  bills  of  costs  as  part 
hereof;  but  the  Taxing  Master  admitted 
it  to  shew  the  way  in  which  the  two 
lump  items  of  500  guineas  had  been  made 
up,  and  he  allowed  in  respect  of  the  first 
item  52U  2>s,  M,,  and  in  req»ect  of  the 
second  355/.  9«.  bd. 

The  sums  so  allowed  included  various 
charges  for  business  dune  and  expenses  in- 
curred prior  to  the  formation  and  incorporsr 
tion  of  the  company  in  relation  to  the  four 
abandoned  railways,  which  the  company  con- 
tended were  not  properly  chargeable  against 
them  under  section  52.  of  the  special  act  of 
the  company.  They  were,  therefore,  dis- 
satisfied with  the  Master's  certificate,  and 
objected  (amongst  other  things),  first,  to  the 
achnission  of  the  rider  in  support  of  the 
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lump  items  in  tlie  bills,  and  to  tJie  conse- 
quent allowance  of  those  items  in  whole  or 
in  part;  secondly,  if  the  rider  was  admis- 
sible, it  ought  not  to  have  exceeded  in 
amount  the  lump  items  in  support  of  which 
it  was  brought  forward,  and  ought  not 
to  have  contained  charges  which  were  not 
within  the  description  of  the  several  lump 
items  respectively;  thirdly, to  the  funds  of 
the  company  being  made  liable  for  charges 
and  expenses  incurred  prior  to  the  forma- 
tion of  the  company,  and  not  relating 
to  the  specific  object  authorized  by  their 
act  of  incorporation ;  and  they  now  pre- 
sented this  petition,  and  asked  that  the 
Master  might  review  his  report. 

Mr,  BaggaUay  and  Mr,  MartineaUj  for 
the  company. — General  items  cannot  be 
admitted  in  bills  of  costs.  K  the  bills  do 
not  explain  themselves,  they  are  not  proper 
bills  within  the  6  &  7  Vict  c  73.  Every 
charge  must  be  set  out  in  such  a  manner 
that  the  person  chaiged  may  at  once  be 
able  to  apply  to  a  solicitor  and  ask  for 
advice ;  for  instance,  an  omission  to  name 
the  Court  of  law  in  which  the  business  was 
done  had  been  held  to  be  a  good  objection 
to  a  bilL  Here  the  company  asks  that 
the  general  items  may  be  struck  out  of  the 
bill  on  the  ground  that  nothing  can  be  ad- 
mitted to  explain  what  the  bill  fails  to  set 
out,  and  because  details  far  beyond  the 
sums  chaiged  cannot  be  admitted  to  prove 
the  items  in  the  bill  No  solicitor  can  be 
permitted  to  say,  "If  you  will  not  pay 
what  I  ask,  I  wUl  prove  that  I  might  have 
more  than  I  claim,  and  ask  for  its  taxa- 
tion.'' A  solicitor  is  bound  by  his  bill  as 
delivered.  The  Court  so  considered  it 
when  it  refused  to  admit  the  rider  as  part 
of  the  bill 

Ivimey  v.  Marks,  4  D.  A  L.  P.C.  709 ; 

&C.  16  Mee.  &  W.  843 ;  17  Law  J. 

Rep.  (N.a)  Exch.  165. 
Ex  parte   Tosland,   in  re  Lett,   <mte, 

Chanc  100. 
In  re  Fender,  10  Beav.  390. 
Cooke  V.  Oillard,  1  R  &  R  26 ;   s.  c. 

22  Law  J.  Rep.  (n.s.)  Q.R  90. 
Figot  V.  Cadman,  1  HurL  k  N.  837 ; 

&  c  26  Law  J.  Rep.  (n.s.)   Exch. 

134. 
The  expenses  relating  to  the  abandoned 
railways  cannot  be  charged  against  this 
company. 


Mr,  Selwyn  and  Mr.  FoU,  for  Messrs. 
Tilleard,  were  not  called  on. 

The  Masteb  of  the  Rolls. — I  think 
the  Taxing  Master  has  come  to  a  right 
conclusion  upon  both  these  matters.  With 
respect  to  the  lump  sums,  the  two  sums  of 
500  guineas  each,  I  concur  entirely  with 
the  conclusion  come  to  in  the  case  of  In 
re  Fender,  that  such  a  sum,  by  itself  and 
unexplained,  must  be  simply  disallowed; 
but  it  is  open  to  the  solicitor  who  takes 
that  item  in  to  give  evidence  shewing  what 
he  really  has  done  to  justify  that  item.  In 
addition  to  that,  I  am  also  of  opinion,  that 
before  taking  in  such  a  bill  for  taxation, 
if  it  has  not  been  previously  explained, 
the  client  is  entitled  to  have  that  item 
explained,  and  the  explanation  must  be 
given  to  him  for  that  purpose.  I  will  ex- 
plain in  what  way  I  consider  this  rider,  as 
it  is  called,  to  be  not  a  part  of  the  bill  of 
costs,  and  yet  properly  introduced  before 
the  Master.  If  a  solicitor  sends  a  bill  in 
to  a  client,  the  client  is  entitled  to  have  it 
vouched  before  taxing  it  He  says  to  the 
solicitor,  '*  I  do  not  understand  one  of  your 
items;  explain  that  to  me."  Then  the 
solicitor  gives  him  a  letter  of  explanation ; 
that  explanation  both  parties  are  at  liberty 
to  make  use  of  before  the  Master,  though, 
in  fact,  it  forms  no  part  of  his  bill  It 
appears,  that  on  the  occasion  when  taxation 
of  the  bill  was  asked  for,  I  held  that  these 
riders  formed  no  part  of  the  bill,  and  I  am 
still  of  that  opinion.  K  the  question  had 
arisen  before  the  Taxing  Master  to  augment 
the  500  guineas  to  the  amount  of  789/1, 
he  was  not  at  liberty  so  to  do.  The  solicitor 
says,  "All  I  claim  in  respect  of  this  is 
500  guineas.  You  ask  for  an  explanation ; 
you  are  entitled  to  an  explanation,  and  I 
explain  to  you  how  it  is  made  up.  It  is 
made  up  of  items  in  respect  of  which  I 
insist  I  was  entitled  to  charge  790^  I 
did  only  charge  525/L'*  That  does  not  alter 
his  bUL  His  bill  is  still  525/.,  and  he 
cannot  claim  any  more  than  that ;  but  he 
is  entitled  to  take  all  these  items  in  for  the 
purpose  of  vouching  and  explaining  how 
they  make  out  the  500  guineas  which  did 
form  part  of  the  bill  when  I  directed  this 
very  taxation ;  and  if  the  Taxing  Master 
had  allowed  more  than  the  500  guineas 
upon  it,  I  shoiild  have  said  that  was  an 
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improper  allowance,  and  ought  to  be  dis- 
allowed with  respect  to  the  excess  beyond 
the  500  guineas.  The  cases  which  have  been 
cited  do  not  satisfy  me  that  I  ought  to  come 
to  any  different  conclusion  in  this  case. 
The  case  of  Ivimey  v.  Marks  does  appear 
to  me  a  very  strong  case ;  but  if  it  be  law 
that  a  solicitor  cannot  be  allowed  items  in 
a  bill  of  costs  for  law  business  done  be- 
cause he  has  not  stated  the  court  in  which 
it  was  done,  or  he  has  mis-stated  it,  or  that 
it  was  a  limip  sum  with  an  improper  item, — 
in  that  view  of  the  case,  I  ought  not  to 
have  directed  the  taxation  at  alL  It  was  a 
reason  for  saying  there  should  be  no  taxa- 
tion, that  it  *  was  a  bill  that  could  not  be 
paid  or  taxed ;  and  you  might  bring  your 
action  at  law,  and  could  not  recover  it.  I 
do  not  think  any  of  the  cases  lead  to  that 
result;  and  the  case  that  Mr.  Baggallay 
has  pressed  strongly  upon  me  of  Pigot  v. 
Cadman  states  ^is :  that  where  a  client 
requires  his  bill  of  costs  to  be  taxed,  he  is 
entitled  to  have  the  whole  bill  before  him ; 
and,  for  instance,  in  the  very  case  before 
me,  assuming  nothing  else  to  have  arisen, 
if  Messrs.  T^eard  &  Co.  had  applied  the 
monies  which  were  paid  to  them  on  account, 
which  appears  to  have  been  5,000/.  or 
6,000/L,  to  the  payment  of  particular  items 
in  the  bill,  or  so  much  of  the  bill  up  to  a 
certain  point  as  Messrs.  Tilleard  &  Co. 
thought  fit  to  attribute  it  to,  and  had  only 
delivered  the  bill  for  the  rest,  then  the 
Court  would  have  said,  that  will  not  do, 
you  must  deliver  the  bill  for  the  whole ; 
and  you  must  say  how  much  you  have 
received  in  respect  of  the  whole  of  that 
bilL  In  Pigot  v.  Cadman  a  solicitor  had 
been  employed  by  a  client  in  certain  trans- 
actions at  law  and  in  Chancery,  in  respect 
of  which  he  ought  to  have  made  out  one 
entire  bill,  and  to  have  stated  how  much  he 
had  got  upon  the  taxation  in  Chancery. 
Instead  of  that,  he  cuts  off  the  items  which 
had  been  taxed  in  Chancery  which  he  had 
got  paid ;  he  excludes  those  from  the  bill, 
and  only  puts  in  the  remaining  items ;  that 
is  not  the  mode.  Obviously,  he  ought  to 
have  made  out  the  whole  bill,  and  stated 
how  much  of  it  he  had  got  paid;  and  I 
have  no  doubt  the  Court  came  to  a  right 
conclusion  on  that  occasion ;  but  I  am  still 
of  opinion  that,  upon  an  ambiguous  item 
or  a  bunp  item  a  client  is  entitled  to  an 


explanation  before  the  bill  is  taxed;  and 
even  if  he  does  not,  the  solicitor  may 
afford  it ;  and  when  the  biU  comes  to  be 
taxed,  though  the  solicitor  cannot  alter  the 
amount  of  the  item  in  the  bill  of  costs,  he 
is  at  liberty  to  use  the  explanation  given 
by  him.  It  appears  to  me,  the  Master  has 
come  to  a  correct  conclusion  in  what  he 
has  allowed  in  respect  of  these  two  sums. 

I  think  the  Master  is  also  right  in  respect 
to  that  which  seems  to  be  the  most  import- 
ant part  of  this  case,  namely,  the  allowing 
the  costs  which  were  incurred  by  the  soli- 
citor in  relation  to  the  line  from  Tullamore 
to  Athlone,  and  firom  Castlerea  to  Shgo, 
which  were  preliminary  steps.  In  the  first 
place,  it  is  to  be  observed  that  a  matter  of 
this  description  ought  to  be  treated  liberally: 
the  clause  in  the  act  says  "  the  expenses, 
costs  and  charges  of  obtaining  and  passing 
this  act,  and  incidental  and  preparatory 
thereto,  shall  be  paid  by  the  company  inci- 
dental and  preparatory  to  the  passing  of  this 
act.*'  There  were  some  landed  gentlemen 
and  proprietors  in  various  parts  of  Ireland, 
who  entertained  the  notion  that  it  would 
be  very  desirable  to  have  six  lines  of  rail- 
way connected  and  united  together,  but  it 
was  impossible  to  tell  whether  it  would  be 
desirable  to  have  all  or  whether  it  would  be 
desirable  to  have  but  one,  without  having 
a  survey  and  examination  made  of  the 
ground,  and  they  have  them  all  six  exa- 
mined, and  they  give  notice  respecting  them 
all,  but  on  reflection  they  consider  that  only 
two  are  likely  to  pay,  and  accordingly  they 
abandon  the  other  two  and  adopt  those  two. 
Now,  I  am  not  clear  that  to  a  very  great 
extent  the  exandnation  of  where  the  railway 
ought  to  stop  is  not  incidental  and  prepa- 
ratory to  the  preparation  of  the  railway 
itself.  What  places  it  ought  to  avoid,  where 
it  ought  to  stop,  and  to  what  point  it  ought 
to  continue,  is  to  some  extent  inddental 
and  preparatory  to  the  preparation  of  the 
bill  for  the  railway  which  is  actually  carried 
But  I  think  this  case  does  not  turn  upcn 
that  I  think  it  turns  on  the  acquiescence 
of  the  directors  of  the  company,  llie  Master 
of  the  Rolls  then  proceeded  to  consider 
certain  circumstances  of  part  payment  and 
acquiescence  on  the  part  of  Uie  directors, 
which  he  held  to  preclude  them  firom  dis- 
puting these  charges,  and  diamissed  the 
petition  with  costs. 
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The  Company  appealed  from  the  decision 
of  the  Master  of  the  Bolls,  upon  the 
question  of  the  allowance  of  the  cost  and 
expenses  relating  to  the  abandoned  lines, 
and  their  appeal  was  heard  before  t£e  Lords 
Justices  on  the  29th  of  May  and  the  2nd 
of  June — ^the  same  counsel  appearing  as  at 
the  Rolls. 

Mr.  Baggallay  and  Mr,  Martineau^  in 
support  of  iJie  appeal,  argued  that  the  costs 
of  IJie  contemplated  works  which  had  been 
abandoned,  were  in  no  sense  of  the  term 
"preparatory  "to  the  act  which  subsequently 
passed  the  legislature.  The  Qreat  Northern 
and  Western  of  Ireland  Railway  Company, 
in  point  of  fiict,  had  no  connexion  with  the 
original  scheme  proposed,  and  the  expenses 
incurred  had  b^n  so  incurred  by  Messrs. 
Tilleard  in  Co.,  on  the  responsibility  of  the 
parties  who  instructed  them,  and  those 
gentlemen  must  look  to  those  parties,  the 
promoters  of  the  scheme,  for  remuneration 
for  their  services. 

Mr,  Selwyn  and  Mr,  Pole,  for  Messrs. 
Tilleard  &  Co.,  were  not  called  upon,  but 
dnriug  the  appellants'  argument  in  refer- 
ence to  a  doubt  expressed  by  Lord  Justice 
Knight  Bruce  respecting  the  liability  of  a 
company  to  be  sued  in  respect  of  services 
rendered  by  a  solicitor  before  the  existence 
of  the  company;  they  cited : 

Cardan  v.  the  General  Cemetery  Company, 
5  Bing.  N.C.  253;  s.  c.  8  Law  J.  Rep. 
(N.s.)  C.P.  163. 

LokdJusticeKnightBruce. — Although 
the  line  of  railway  for  the  construction  of 
which  the  act  was  actually  obtained  was 
considerably  shorter  than  that  which  was 
originally  contemplated,  yet  the  latter 
was  included  in  the  greater  scheme,  and 
the  costs  claimed  by  the  solicitor  extended 
to  matters  connectai  with  the  whole  line, 
and  must  be  considered  upon  the  meaning 
of  the  act  as  relating  to  so  much  of  the  line 
as  had  obtained  thesanctitm  of  parliament; 
therefore  the  Taxing  Master  has  taken  a 
correct  view  of  the  matter,  and  has  well 
expressed  it,  and  the  adoption  of  his  con- 
clusion by  the  Master  of  the  Rolls  is  per- 
fectly right  It  was  at  one  time  a  question 
whether  in  strictness  the  demand  of  a  soli- 
citor could  be  made  directly  against  the 
Company,  a  body  which  had  no  existence 
when  the  bill  of  costs  was  incurred;  but  it 
Ksw  SKaus,  32.— Chaho. 


has  been  now  for  many  years  the  habit  to 
consider  this  class  of  demand  in  the  light 
of  a  continuing  demand  for  preliminary  or 
preparatory  costs.  In  my  own  opinion,  also, 
it  appears  fair  to  say,  that,  as  soon  as  the 
act  passed,  a  liability  from  the  company  to 
the  solicitor  was  constituted. 

Lord  Justice  Turner. — I  am  of  the 
same  opinion.  It  cannot  be  said  that  these 
costs  are  the  less  preparatory  to  the  act 
obtained  because  they  extend  to  matters 
beyond  the  line  to  which  the  act  applies. 
It  is  clear  that  this  act  was  at  first  intended 
to  apply  to  a  more  extensive  scheme,  which 
was  Afterwards  abandoned  or  reduc^  The 
costs  in  question  were  costs  preparatory  to 
the  obtaining  of  the  act,  although  the  act  was 
in  reality  granted  for  only  two  of  the  lines 
originally  projected.  The  act  of  parliament 
of  the  company  provides  that  the  expenses 
preparatory  to  the  obtaining  of  the  act 
should  be  paid  by  the  company,  and  if  any 
doubt  existed  upon  the  point,  it  would  be 
removed  by  the  circumstance  that  the  pro- 
moters of  the  original  scheme  were  them- 
selves amongst  the  directors  of  the  present 
company. 


ROMILLY,  M.R 

Feb.  24,  26. 


CADDICK  V,  COOK. 


Mortga^^e— Foreclosure — Practice. 

Upon  the  hearing  of  a  foreclosure  suit  it 
appeared  t/icU  two  only  out  of  three  tenants 
in  common  beneficially  entitled  to  the  equity 
of  redemption  were  before  the  Court: — Held, 
that  the  Court  could  neitlier  decree  a  sale 
nor  a  partial  foreclosure. 

The  plaintiff  was  ordered  to  pay  the 
costs  of  the  day  to  the  defendants  who 
appeared. 

This  bill  was  filed  by  Edward  Caddick, 
as  a  mortgagee  having  the  legal  estate,  to 
obtain  either  a  sale  or  foreclosure  of  the 
mortgaged  property. 

The  mortgagor  by  his  will,  dated  the  30th 
of  December  1852,  had  devised  the  mort- 
gaged premises  to  Messrs.  Silk  and  Aukretts, 
upon  trust  for  his  wife  during  her  widow- 
hood, and  after  her  death  or  second  marriage, 
upon  trust  to  apply  the  rents  for  the  main- 
tenance of  his  children;  and  after  the 
5P 
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copyright^  and  that  H,  toas  entitled  to  an 
injunction  accordingly. 

The  object  of  this  suit  was  to  prevent 
any  infringement  of  the  plaintiff's  copy- 
right under  the  following  circumstances  : 

The  plaintiff,  John  Camden  Hotten,  of 
No.  121b,  Piccadilly,  was  a  bookseller  who 
devoted  his  time  to  the  collection  of  scarce 
books,  tracts  and  ancient  manuscripts. 
Hotten  had  composed  and  published  a 
series  of  catalogues  of  his  books,  tracts,  <fec, 
entitled  "A  Handbook  to  the  Topography 
and  Family  History  of  England  and  Wales : 
being  a  descriptive  account  of  20,000  most 
curious  and  rare  books,  old  tracts,  ancient 
manuscripts,  engravings  and  privately- 
printed  family  papers,  relating  to  the  his- 
tory of  almost  every  landed  estate  and  old 
English  family  in  the  country,  interspersed 
with  nearly  2,000  original  anecdotes,  topo- 
graphical and  antiquarian  notes.  The  labour 
performed  by  J.  C.  Hotten.  The  books, 
«fec.  now  on  sale,  each  article  having  a 
small  price  afSxed.  Meret  qui  laborat. 
London,  J.  C.  Hotten,  Piccadilly."  Such 
catalogue  contained  notices  and  descripn 
tions  of  the  various  works  offered  for  sale 
by  Hotten.  And  many  of  the  descriptive 
parts  and  notices  were  emanations  of  his 
own  mind;  others  had  been  communicated 
to  him  by  his  literary  friends;  but  all  the 
descriptions  and  notices  were  written  and 
composed  by  Hotten. 

In  May  1863,  Thomafe  Arthur,  a  book- 
seUer,  published  a  catalogue  resembling  the 
plaintiff  *s,  with  the  following  title :  "  Part 
98.  Topographica  Curiosa,  1863.  Biblio- 
theca  Anglia,  Wallia,  Scotia  et  Hibemia 
{nc),  A  catalogue  of  an  interesting  collec- 
tion of  books  and  tracts,  relating  to  the 
history,  antiquities,  topography,  dialects, 
(fee.  <fec.  of  England  and  Wales,  with  some 
privately-printed  works.  Also  many  curious 
works  on  the  early  history  and  topography 
of  Ireland  and  Scotland,  the  whole  arranged 
under  counties.  Now  on  sale  for  cash  only, 
by  Thomas  Arthur,  45,  Booksellers'  Row, 
Strand,  London." 

On  examination  it  appeared  that  part  of 
T.  Arthur's  catalogue  was  copied  verbatim 
from  Hotten's,  other  parts  were  only  colour- 
able imitations  of  Hotten's  catalogues. 
Under  these  circumstances  a  bill  was  filed 
by  J.  C.  Hotten  against  T.  Arthur  and  the 


printers  employed  by  him,  by  which  it  was 
prayed  that  T.  ArUiur,  his  servants  and 
agents,  might  be  restrained  by  injunction 
from  selling  or  exposing  for  sale  or  distri- 
buting, and  from  causing  to  be  sold  or 
exposed  for  sale  or  distributed,  and  from 
being  in  any  way  concerned  in  selling  or 
exposing  for  sale  or  distributing,  any  cojMes 
or  copy  of  the  above-mentioned  catalogue 
or  any  part  thereof,  or  any  other  catalogue 
containing  any  other  matter  or  thing  com- 
piled and  written  by  the  plaintiff  appearing 
in  the  plaintiff's  catalogues,  or  any  or 
either  of  them. 

Sir  Hugh  Cairns  and  Mr,  E.  B.  Lovell, 
for  the  plaintiff,  submitted  that  the  phun- 
tiff 's  copyright  had  clearly  been  infringed, 
and  that  on  the  authority  of  Mawman  v. 
Tegg  (1)  he  was  entitled  to  an  injunction. 

Mr,  Tripp  and  Mr,  E,  Maenaghteu  con- 
tended that  it  was  a  well-known  custom 
in  the  trade  for  booksellers  to  copy  one 
another's  catalogues,  and  the  defendant  had 
acted  on  this  custom.  The  profits  made  by 
the  sale  of  the  catalogue  were  quite  insig- 
nificant, and  the  Court  would  not  interfere 
to  prevent  trivial  trespasses — Saunders  y. 
Smith  (2).  It  was  doubtful  whether  copy- 
ing parts  of  a  work  of  this  nature,  as  had 
been  done  by  the  defendant,  was  piracy — 
Sufeet  V.  Benuing,  16  Coul  B.  Kep.  459 ; 

s.  c.  24  Law  J.  Rep.  (n.s.)  C.P.  175. 
Bramwell  v.  Halcomb,  3  MyL  A  Or. 
737. 

Mr,  Bristowe,  for  the  other  defendants, 
the  printers. 

Wood,  V.C.  (without  hearing  a  reply) 
said  that  the  question  raised  in  this  case 
appeared  to  be  very  simple.  The  catalogues 
published  by  the  plaintiff  were  not  mere 
dry  lists,  but  contained  descriptions  written 
by  the  plaintiff  of  the  books  offered  for 
sale.  Supposing  these  descriptions  had  been 
composed  by  some  author  and  printed  in  a 
bookseller's  catalogue,  it  was  clear  that  the 
author  would  have  a  copyright  in  them,  and 
no  other  bookseller  could  reprint  sudi  de- 
scriptions without  infringing  that  right 
Mr.  Hotten  was  both  author  and  publisher 
of  these  catalogues,  but  that  could  make 
no  difference  in  his  rights;  he  had  expended 

(1)  2  Ross.  385. 

(2)  8  MyJ.  &  Cr.  711 ;  •.  o.  7  Law  J.  Rep;  (»A) 
Chauo.  227. 
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next  friend — Ony  v.  Ouy  (2).  In  Upton  v. 
Joknsotiy  at  the  KoUs  in  1860,  but  not  re^ 
ported,  an  application  on  behalf  of  an  infant 
without  a  next  friend  stood  over  until  one 
was  appointed. 

Mr.  W,  W,  Cooper,  in  reply,  asked 
leave,  in  case  the  Court  should  Uiink  the 
motion  irregular,  to  amend — and  cited 
DameWa  Practice^  2nd  edit  p.  81,  in 
support  of  the  motion. 

KiNDEBSLBY,  V.C. — ^As  a  general  rule 
an  infant  must  be  represented  by  a  next 
fiiend  on  every  application  by  the  infant, 
and  the  only  question  is  whether  the  case 
of  Furtado  v.  Furtado  varies  the  general 
rule,  or  whether  it  turned  on  its  own 
peculiar  circumstances.  Furtado  v.  Furtado 
was  an  application  by  a  defendant  to 
the  Lord  Chancellor  to  discharge,  on  the 
ground  of  irregularity,  an  order  that  had 
been  made,  on  motion  in  the  Court  below, 
to  remove  the  next  friend,  the  defendant 
not  having  appeared  on  the  motion,  and 
having  a  right  to  be  before  the  Court  upon 
the  question  whether  the  person  who  up  to 
that  time  was  responsible  to  him  for  costs, 
should  be  discharged.  The  infant  had  ap- 
peared by  counsel  on  the  motion,  the  defen- 
dant had  not,  and  the  next  friend  may  have 
consented  to  this  order,  but  that  does  not 
appear  by  the  report  The  order  was  made 
on  notice  of  motion,  signed  by  the  solicitor 
originally  retained  by  the  next  friend,  to 
carry  on  the  suit.  So  that  there  was  the 
same  irregularity  as  there  is  in  the  present 
case;  and  it  was  contended  by  the  counsel 
applying  to  discharge  the  order,  that  the 
solicitor  was  a  stranger;  but  that  argument 
does  not  apply  here,  for  here  there  is  a  soli- 
citor on  the  record,  which  is  diiferent  from 
the  old  practice.  The  clerk  in  court  was  the 
organ  of  communication,  a  function  which 
is  now  exercised  by  the  solicitor  on  the 
record;  so  that  there  is  now,  if  anything, 
better  ground  for  saying  that  the  course' 
taken  is  regular  than  before;  but  I  should 
hesitate  very  much  to  admit,  in  the  absence 
of  authority,  that  any  solicitor  might  come, 
and,  taking  upon  himself  the  responsibility, 
move  to  discharge  the  next  friend.  In  Fur- 
tado V.  Furtado,  for  anything  that  appears 


(2)  2  Beav.  460;   a.  o.   9  Law  J.  Bep.  (n.s.) 
Cbanc.  289. 


to  the  contraiy,  the  next  friend  may  have 
consented  to  the  order;  and  moreover  the 
application  here  is  to  remove  not  only  a 
next  friend,  but  a  person  who  has  been 
appointed,  by  order  of  the  Court,  guardian 
of  the  person  and  fortune  of  the  infant  and 
receiver  in  the  cause;  and  I  do  not  think 
that  Lord  Cottenham  would  have  decided 
that  such  an  application  could  be  made  by 
any  solicitor.  Then,  regarding  the  wide  dif- 
ference between  that  application  and  the 
present,  the  most  important  point  of  which 
is  the  removal  of  the  guardian  and  receiver, 
I  do  not  think  that  the  case  of  Furtado  v. 
Furtado  established  the  rule,  that  in  any 
case  in  which  a  next  friend  is  necessary, 
a  solicitor  may  come  forward  and  ask  the 
Court,  on  his  own  responsibility,  to  make 
an  order  in  the  cause  to  remove  not  only 
the  next  friend,  but  also  the  guardian  and 
receiver.  Therefore,  as,  in  the  absence  of 
Furtado  v.  Furtado^  the  general  rule  has 
always  been  that  the  application  must  be  by 
the  next  friend  in  every  case,  I  cannot  grant 
this  application;  indeed,  on  petition  days  it 
is  one  of  the  commonest  things  to  send  back 
a  petition  presented  without  a  next  friend. 
The  notice  of  motion  should  be  amended, 
by  inserting  the  name  of  a  next  friend  for 
the  purposes  of  this  application ;  and  I  am 
of  opinion  that  there  should  be  a  next  friend 
in  every  case,  except  where  the  matter  is  of 
such  urgency  that  the  interest  of  the  infant 
requires  that  the  application  should  be 
granted  without 

Mr,  W,  W,  Cooper  said  that  he  did  not 
think  there  was  now  that  pressure. 

KiNDEKSLEY,  V.C. — I  wiU  give  you  leave 
to  amend  your  notice  of  motion,  by  inserting 
the  name  of  a  next  friend. 


Wood,  V.C.  )       hottkn  v.  arthub. 
July  9.     J 

Copyright — Injunction, 

A  bookseller,  H,  wrote  and  published  a 
descriptive  catalogue  of  hooks;  another  hook- 
seller,  Ay  published  a  descriptive  catalogue 
in  which  many  of  the  descriptions  were  copied 
verhatim  from  U's  catalogue : — Held,  that 
such  copying  was  an  infringement  of  Ws 
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rity  of  Lord  Eldon's  decision  in  Boekm  y. 
Wood  (4).  It  was  resisted  on  the  authority 
of  Blyih  V.  ElmhirH  (5),  and  Sir  J.  Leach, 
y.C,  feeling  himself  embarrassed  by  the 
cases  which  had  been  cited  not  being  re- 
concileable,  directed  the  motion  to  be  made 
before  the  Lord  Chancellor.  This  was  ac- 
cordingly done;  and  Lord  Eldon, — after 
observing  that  "  the  rule  which  had  been 
adopted  of  late  years  to  direct  a  reference 
to  the  Master  in  the  first  instance  upon  the 
question  of  title,  did  not  prevail  where  the 
performance  was  resisted  on  other  grounds ; 
but  that  when  the  Court  had  gone  the 
length  of  deciding  that,  it  would  take  great 
care  to  look  into  the  answer,  for  the  pur- 
pose of  seeing  whether  those  grounds  of 
defence  were  substantial  or  frivolous," — 
said  that  he  would  do  so  in  that  case. 
Having  done  so,  he,  on  a  subsequent  day, 
said,  '*  The  objection  which  has  been  made 
to  this  motion  is,  that  this  is  not  a  case  in 
which  the  defendant  puts  the  matter  upon 
the  question  of  title  merely;  but  insists 
that  time  was  of  the  essence  of  the  contract, 
and  that  if  a  good  title  can  now  be  made, 
he  is  not  bound  to  take  it.  ...  It  seems  to 
me,  that  the  short  way  of  disposing  of  this 
case  will  be  to  set  the  cause  down  upon  bill 
and  answer,  and  discuss  the  point,  whether 
the  nature  of  the  property  does  not  make 
time  of  the  essence  of  the  contract."  But 
notwithstanding  the  way  in  which  Lord 
Eldon  dealt  with  that  case,  the  rule  of  the 
Court  remained  unaltered,  that  unless  the 
other  grounds  of  defence  were  manifestly 
frivolous,  it  was  not  the  practice  of  the 
Court,  on  the  application  of  either  party, 
to  maJ^e  a  reference  upon  an  interlocutory 
motion.  It  had  been  said,  however,  that 
Lord  Langdale  decided  the  contrary  in 
Foxloufe  v.  Amcoits,  But  no  cases  appeared 
to  have  been  cited  before  Lord  Langdale ; 
and  the  only  authority  referred  to  was  the 
5th  General  Order  of  the  9th  of  May  1839 
(Consolidated  General  Orders,  Order  XX.). 
The  words  "  without  prejudice  to  any  ques- 
tion in  the  cause,"  were  probably  taken  from 
the  language  of  that  Order,  and  the  case  did 
not  appear  to  have  been  decided  by  Lord 
Langdale  on  any  distinctly  raised  and  con- 
sidered principle. 

(1)  4  J.  &  W.  410. 
(6)  1  Ves.  &  B.  1. 
(6)  12  Vce.  17. 


He  did  not  think  that  the  present  was  a 
case  for  a  reference  on  such  a  motion  as 
that  now  made ;  and  the  motion  must  be 
refused  with  costs. 

From  this  decision  the  company  appealed, 
and  the  appeal  was  heard  before  the  Lords 
Justices  on  the  10th  of  July,  the  same 
counsel  appearing  as  in  the  Court  below. 
For  the  appellants  the  cases  cited  before 
the  Vice  Chancellor  were  again  relied  on, 
and  those  of  Blyth  v.  Elmhirst,  Boekm  v. 
Woody  WUhy  v.  CoUle,  and  Order  XX.  of 
the  Consolidated  Orders,  all  before  referred 

to,  besides  the  case  of  Oompertz  v. (6), 

and  Lord  St  Leonards's  Vend,  ctnd  Pur, 
p.  351,  14th  edit  were  quoted. 

The  counsel  for  the  respondent,  the 
plaintiff,  were  not  called  upon. 

Lord  Justice  Turnbb. — An  order  for 
preliminary  inquiries  on  the  motion  of  a 
defendant  cannot  be  made  either  under  the 
General  Consolidated  Order  XX.,  or,  in  my 
opinion,  under  the  general  practice  of  the 
Court  A  defendant  to  a  vendor's  suit  for 
specific  performance  is,  by  the  fact  of 
his  moving  for  such  an  inquiry,  endea- 
vouring to  take  upon  himself  the  conduct 
of  the  plaintiff's  suit — a  course  for  which 
there  is  no  precedent,  and  which  might 
occasion  great  inconvenience.  But  whether 
such  an  order  can  ever  be  made  upon  the 
motion  of  a  defendant  or  not,  it  is  quite 
clear  that  the  order  which  is  the  object  of 
the  present  motion  canno^  be  made.  In  the 
present  case  the  defendants  have  set  up  as 
a  second  defence  to  the  suit  a  notice  given 
by  them  to  rescind  the  contract  on  the 
ground  that  the  plaintiff  has  not  made  out 
a  good  title  within  due  time ;  and  until  the 
Court  has  decided  upon  the  reasonableness 
of  that  notice,  which  cannot  be  done  upon 
this  motion,  it  is  impossible  to  say  what 
inquiry  as  to  title  it  wUl  be  proper  to  direct 
There  is  no  authority  for  dividing  or  split- 
ting up  a  case  in  the  manner  proposed,  and 
to  make  such  an  order  as  that  now  sought 
would  possibly  involve  great  and  unneces- 
sary expense.  The  motion  must  be  refuaed, 
with  costs. 

Lord  Justicb  Kkiqht  Brucb.— I  am 
of  the  same  opinion. 
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Stuabt,  V.C. 
March  9,  11. 
Lords  Justiobs.   I-      LODGE  v.  PBICHABD. 

June  23; 

July  23. 

Administration  —  Partnership  —  Bank- 
ruptcy— Jaini  and  separate  Creditors  — 
Priority. 

Where  one  of  two  partners  has  died,  and 
after  his  death  the  surviving  partner  has 
become  bankrupt,  and  the  joint  creditors  have 
received  a  dividend  under  the  bankruptcy 
out  qf  t^ie  joint  estate,  but  have  not  been 
paid  in  full,  they  will,  in  the  administration 
in  Chancery  of  the  estate  of  the  deceased 
partner,  he  entitled  to  come  cu/ainst  so  much 
only  of  his  estate  as  may  remain  after  pay- 
ment of  his  separate  creditors. 

This  suit,  with  seyeral  others,  was  insti- 
tuted for  the  administration  of  the  estate  of 
the  late  Adam  Lodge,  of  Liverpool,  mer- 
chant, who  died  in  1837. 

At  the  time  of  his  death,  Adam  Lodge 
was  in  partnership  with  Robert  Graves,  as 
a  ropemaker,  under  the  style  or  firm  of 
Graves  &  Co.,  and  there  was  then  due  by 
that  firm  to  their  bankers,  Messrs.  Moss  & 
Co.,  a  sum  of  about  7,500/.  Shortly  after 
Lodge's  death  Graves  became  bankrupt 
The  above  sum  not  having  been  paid  at  the 
period  of  the  bankruptcy.  Moss  <fe  Co.  re- 
ceived a  dividend  out  of  Graves's  estate,  in 
respect  of  it.  Graves's  partnership  as  well  as 
separate  estate  had  been  exhausted,  and  a 
balance  still  remained  due  to  Moss  &  Co., 
in  respect  of  the  debt  due  to  them  by  the 
firm  of  Graves  A  Co. 

Lodge's  estate  was  not  yet  wholly  admi- 
nistered, and  there  were  separate  creditors 
of  his  still  unpaid;  but  his  estate,  which  was 
unadministered,  was  not  sufficient  for  the 
payment  of  his  separate  creditors  as  well  as 
the  debt  of  Messrs.  Moss. 

The  question,  therefore,  was  whether 
Messrs.  Moss  were  entitled  to  share  pari 
passu  with  Lodge's  separate  creditors,  or 
whether  the  latter  were  entitled  to  priority 
over  Messrs.  Moss. 

Mr.  Matins  and  Mr,  Sidney  Smith,  for  a 
separate  creditor  of  Adam  Lodge,  contended 
that  Moss  &  Co.  should  be  postponed  until 
Lodge's  separate  creditors  were  paid  in  fiilL 


They  referred  to— 
Gray  v.  Chismll,  9  Ves.  118. 
Ridgvoay  v.  Clare,  19  Beav.  111. 

Mr.  Southgaie  and  Mr.  Druce,  for  Messrs. 
Moss  <k  Co.  referred  to — 

Ex  parte  Sadler  and  Jackson,  15  Ves.  52. 
Ex  parte  Banemian,  3  Deac.  476. 
Cowell  V.  Sikes,  2  Russ.  191. 
Ex  parte  Kennedy,  2  De  Gex,  M.  k  G. 
228. 
Mr.  Bacon  and  Mr.  Kay,  for  the  exe- 
cutors, and  Mr.  Chreene,  Mr.  Busk,  Mr.  WcU- 
ford  and  Mr.  Surrage,  for  other  parties. 

Stuart,  V.C. — What  is  here  asked, 
would,  if  yielded  to,  disturb  that  which  is 
understood  to  be  the  settled  rule  of  the 
Court  in  cases  of  this  kind. 

Where  there  have  been  two  partners,  and 
one  has  become  bankrupt,  and  the  other,  a 
solvent  partner,  died  before  the  bankruptcy, 
and  there  are  joint  debts  of  the  partnership, 
if  there  be  an  administration  in  bankniptcy 
of  the  partnership  estate,  and  an  administra- 
tion in  this  Court  of  the  separate  estate  of 
the  deceased  partner,  I  consider  it  settled 
most  clearly,  not  only  by  the  case  of  Gray  v. 
Chistcell,  but  by  subsequent  decisions,  that 
the  joint  creditors  who  have  received  only 
part  payment  out  of  the  joint  estate  under 
the  bankruptcy,  although  they  may  come  in 
as  separate  creditors  upon  the  estate  of  the 
deceased  partner,  cannot  come  in  pari  passu 
with  the  separate  creditors  of  the  deceased 
partner.  Cowell -v.  Sikes,  unless  upon  very 
close  examination,  seems  to  disturb  this 
view,  but  in  fact  it  does  not  The  judgment 
of  Lord  Gifford  in  that  case  affirms  the 
principle  upon  which  Gray  v.  Chiswell  was 
decided.  He  says,  "The  only  authority  on 
which  it  has  been  attempted  to  support  this 
petition,  is  the  case  of  Gray  v.  Chiswell, 
where  creditors,  having  joint  demands 
against  two  persons,  of  whom  the  survivor 
became  bankrupt,  were  permitted  to  prove 
against  the  estate  of  one  who  was  dead  and 
to  come  in  for  pajonent  of  what  was  due  to 
them  upon  the  surplus  which  remained  after 
satisfying  the  separate  debts.  There  the  Lord 
Chancellor  did  not  permit  the  joint  creditors 
to  come  in  pari  passu  with  the  separate 
creditors,  and  that  part  of  the  order  which 
is  relied  upon  as  furnishing  a  precedent 
here  does  not  seem  to  have  been  opposed.** 
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Lord  Gifford,  stating  that  this  was  what  was 
decided  in  Gray  v.  Chmoelly  does  not  affect 
to  disturb  it;  and  Lord  Eldon,  before  whom 
the  case  of  Cowell  v.  Sik^s  came  upon  a  pe- 
tition, which  was  not  regularly  a  petition  of 
appeal,  gave  his  final  judgment  in  these 
terms:  "In  the  circumstances  of  this  case, 
the  proceedings  at  law  and  the  state  of  the 
fimds,  I  think  the  creditor  may  prove  against 
the  separate  estate,"  which  he  no  doubt  may. 
But  does  that  prove  that  he  is  to  be  paid 
pari  pas9u  with  the  separate  creditors?  It 
certainly  does  not.  I  find  in  a  case  of  Ridg- 
way  V.  Clare^  before  the  present  Master  of 
the  Rolls,  the  principle  is  laid  down  exactly 
in  the  same  terms  as  in  Gray  v.  Chisto^lL 

The  Master  of  the  Rolls  (2)  says : "  Suppose 
the  surviving  partner  insolvent,  either  there 
is  a  bankruptcy  or  an  insolvency,  in  either 
of  which  cases  the  case  of  Gray  v.  Chis- 
well  is  precisely  in  point;  and  there  the 
joint  creditors  must  resort,  in  the  first  in- 
stance, to  the  joint  fund,  andean  only  come 
against  so  much  of  the  separate  estate  as 
will  remain  after  pa3dng  the  separate  cre- 
ditors." That  is  a  very  recent  decision,  and 
affirms  the  principle  so  clearly  that,  in  my 
opinion,  it  ought  not  to  be  disturbed.  The 
surprise  of  Lord  Eldon  and  Lord  Thurlow 
in  the  earlier  cases  was,  that  joint  cre- 
ditors were  allowed  to  come  in  at  alL 

In  this  case,  I  have  no  doubt  upon  the 
subject ;  and  if  it  be  necessary  to  have  a 
declaration,  I  shall  declare  that  the  joint 
creditor  is  entitled  to  claim  only  upon  so 
much  of  the  estate  of  the  testator,  Adam 
Lodge,  as  shaU  remain  after  paying  the 
separate  creditors  of  Adam  Lodge. 

Messrs.  Moss  k  Co.  appealed  from  this 
decision,  and  the  appeal  was  heard  on  the 
23rd  of  June. 

Mr,  S&utJigate  and  Mr.  Druc€y  in  sup- 
port of  the  appeal,  argued  that  the  debt 
was  joint  and  several ;  and  that,  therefore, 
the  appellants  must  stand  on  the  same 
footing  as  the  other  creditors  of  the  testator. 

Mr.  Bacon  and  Mr.  Kay,  for  Mr. 
Prichard  and  Mr.  Colbum,  the  executors, 
asked  that  the  costs  of  those  gentlemen 
might  be  provided  for  in  the  first  instance. 

Mr.  Matins  and  Mr.  Woodroffe^  for, Mr. 
Robert  Morrall,  a  separate  creditor,  sup- 
ported the  order  of  the  Vice  Chancellor. 
(2)  19  Beav.  116. 


Mr.  Druce  was  heard  in  reply. 

The  following  authorities,  in  addition  to 
those  above  referred  to,  were  cited : 

Ex  parte  Geller,  2  Madd.  262. 

Ex  parte  BirUy,  1  M.  D.  &  De  Gex, 
387. 

Ex  parte  Kendall,  17  Ves.  514. 

Ex  parte  Clay,  1  Montagu  on  Partner- 
ship, p.  223. 

Larking  v.  Faxtan,  2  Myl.  k  K.  320. 

Morrice  v.  the  Bank  of  England,  3 
Swanst.  573. 

Lord  Justicb  Turner  (July  23).— The 
question  upon  which  we  reserved  our  judg- 
ment in  this  case  relates  to  the  rights  of 
joint  creditors  against  the  separate  estates 
of  deceased  partners.  It  arises  thus — ^Adam 
Lodge,  the  testator  in  the  cause,  died  in 
the  year  1837.  He  was  at  the  time  of  his 
death  a  partner  in  the  firm  of  Graves  kQo, 
Soon  after  his  death.  Graves,  his  only  sur- 
viving partner,  became  bankrupt  The 
appellant  is  the  surviving  partner  of  the 
firm  of  Moss  k  Co.,  who  were  the  bankers 
of  Graves  k  Co.  Graves  k  Co.  were  laigely 
indebted  to  ^loss  k  Co.  at  the  time  of  the 
testator's  deatL  This  debt  was  proved  by 
Moss  k  Co.  under  the  commission  against 
Graves,  and  some  dividends  have  been 
received  by  Moss  k  Co.  upon  this  proof; 
but  the  dividends  so  received  have  not  been 
sufficient  to  satisfy  the  debt.  No  further 
dividend  is  coming  under  the  commission, 
and  the  balance  of  the  debt  due  to  Moss  k 
Co.,  after  deducting  the  dividends  received, 
has  been  proved  against  the  estate  of  Lodge, 
under  the  decree  in  these  suits.  The  sepa- 
rate creditors  of  Lodge  have  also  proved 
their  debts  under  the  decree;  and  the  ques- 
tion is,  whether  the  debt  proved  by  Moss  k 
Co.  ought  to  be  paid  out  of  the  estate  of 
Lodge  pari  jmsm  with  the  debts  proved  by 
his  separate  creditors ;  or  whether  his  sepa- 
rate creditors  ought  first  to  be  paid  in  full, 
and  the  debt  of  Moss  &  Co.  to  be  paid 
only  out  of  what  may  remain  of  the  estate 
after  such  payment  The  Vice  Chancellor 
Sir  John  Stuart  has  decided  this  question 
in  favour  of  the  separate  creditors,  and  we 
have  now  to  dispose  of  it  upon  appeal  from 
his  decision.  The  question  as  to  the  rights 
of  joint  creditors  against  the  estates  of 
deceased  partners  has  always  been  felt  to 
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be  one  of  much  difficulty,  and  I  am  not 
Sony,  therefore,  to  find  that  the  state  of  the 
authorities  renders  it  unnecessary  for  us  to 
consider  the  grounds  on  which  the  question, 
if  untouched  by  the  cases,  ought  to  be 
decided.  The  question  is,  I  think,  covered 
by  the  authorities.  It  has  long  been  settled 
in  bankruptcy  that  the  joint  estate  is  to  be 
applied  in  payment  of  the  joint  debts,  and 
the  separate  estate  in  payment  of  the  sepa- 
rate debts,  any  surplus  there  may  be  of 
either  estate  being  carried  over  to  the  other. 
This  rule  may,  perhaps,  proceed  upon  this 
ground — that  tJie  joint  estate  is  clearly 
liable,  both  at  law  and  in  equity,  for  the 
joint  debts ;  at  law  by  reason  of  the  survi- 
vorship, and  in  equity  by  virtue  of  the  rights 
of  the  partners  inier  se  to  have  it  so  applied, 
and  that  the  separate  estate  is  as  clearly 
liable,  both  at  law  and  in  equity,  for  the 
separate  debts,  and  that  the  carrying  over 
the  surplus  of  the  one  estate  to  the  other, 
although  it  may  not  strictly  work  out  the 
rights,  may  afford  the  best  means  of  ad- 
justing the  complications  which  arise  from 
the  joint  estates  being  liable  to  the  sepa- 
rate debts  only  so  far  as  the  interest  of  the 
partners  from  whom  the  debts  may  be  due 
may  extend,  and  from  the  separate  estates 
if  taken  for  the  joint  debts  having  recourse 
over  against  the  joint  estates,  and  which 
arise  also  from  the  equities  between  the 
partners ;  but  whether  this  rule  is  strictly 
correct  it  is  not  for  us  to  say.  It  has 
undoubtedly  been  adopted  and  acted  upon 
by  successive  Chancellors  for  a  very  great 
length  of  time,  and  we  cannot  now  alter  it. 
According  to  this  rule,  therefore,  joint  cre- 
ditors cannot  touch  the  separate  estate  until 
after  payment  in  full  of  the  separate  debts. 
They  take  the  surplus  only  after  payment 
of  those  debts.  Now,  the  jurisdiction  in 
bankruptcy  is  equitable  as  well  as  legal 
The  rights  of  creditors,  therefore,  as  settled 
in  bankruptcy,  must  be  taken  to  be  settled 
with  reference  to  their  equitable  as  well 
as  to  their  legal  rights,  and  this  being  so, 
these  rules  must,  as  it  seems  to  me,  be  held 
to  apply  no  less  to  cases  in  which  estates 
fall  to  be  administered  in  equity,  than  to 
cases  in  which  they  fall  to  be  administered 
in  bankruptcy.  Accordingly,  we  find  that 
in  Gray  v.  Chisioell  the  joint  creditors  were 
only  let  in  upon  the  separate  estate,  after 
payment  in  full  of  the  separate  debts ; 
Nlw  SffUEs,  82.— Cbakc. 


and  that  case  has  been  constantly  recog- 
nized and  treated  as  having  been  well 
decided.  It  was  so  recognized  and  treated 
by  Lord  Eldon,  in  Ex  parte  Kendall; 
by  Sir  William  Grant,  in  Devaynes  v. 
Noble  (3),  and,  again,  in  Vulliamy  v.  Noble 
(4);  by  Lord  Brougham,  on  the  appeal 
in  Devaynea  v.  N(i)le  (5) ;  and  by  Sir 
John  Leach,  in  Wilkinson  v.  Henderson  (6). 
This  view  of  the  rights  of  joint  creditors 
against  the  separate  estates  of  deceased 
partners,  is  also  borne  out  by  the  form  of 
the  decrees  of  the  Court  in  such  cases,  of 
which  Fisher  v.  Farrington  (7)  is  an  in- 
stance; and  it  is  strengti^ened  also  by  this 
consideration,  that  if  the  joint  creditors  be 
permitted  to  resort  to  both  the  joint  and 
separate  estates,  they  are  let  in  upon  two 
fimds,  whilst  ihe  separate  creditors  are 
limited  to  one  only.  It  was  said,  however, 
on  the  part  of  the  appellant,  that  in  the 
cases  above  referred  to  there  was  joint 
estate  remaining  to  be  administered,  and 
the  further  rule  in  bankruptcy,  that  joint 
creditors  may  prove  against  the  separate 
estate  when  there  is  no  joint  estate  and  no 
solvent  partner,  was  relied  on  in  support  of 
the  appeal,  and  contended  to  be  applicable 
in  this  case;  but  in  this  case  there  was 
joint  estate,  and  this  rule  can  be  applicable 
only  if  it  can  be  made  out  that  the  joint 
creditors  are  entitled  in  bankruptcy,  when 
the  joint  estate  has  been  exhausted,  to  come 
upon  the  separate  estate  for  so  much  of 
their  debts  as  may  not  have  been  satisfied 
out  of  the  joint  estate.  I  do  not  think, 
however,  that  the  rule  in  bankruptcy  has 
ever  been  carried,  or  can  be  carried,  to  this 
length.  If  it  was,  I  do  not  see  how  any 
dividend  could  be  made  upon  the  separate 
estate  imtil  the  joint  estate  was  wound  up, 
as  it  would  depend  upon  the  produce  of 
that  estate  whether  the  joint  creditors 
would  come  in  upon  the  separate  estate ; 
and  besides,  if  this  effect  be  given  to  the 
rule,  the  consequence  would  be,  as  I  have 
already  pointed  out,  that  the  joint  creditors 
would  have  a  double  fund  to  resort  to  when 
the  separate  creditors  could  resort  to  one 
fund  only,  which  would  hardly  be  conform- 

(8)  1  Mer.  566. 

(4)  8  Ibid,  619. 

(5)  2  Kuan.  &  Id.  495. 

(6)  1  M>1.  &  K  682;  §.c.  2  Law  J.  Rep.  (N.s.) 
Chanc.  191. 

i7)  Seton  on  Ddcrees,  280,  2iid  edit. 
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able  to  the  ordinary  rule  of  making  a  just 
and  equal  distribution.  The  cases  cited  on 
the  part  of  the  appellants,  in  support  of 
their  contention  on  this  point,  do  not  seem 
to  me  to  bear  out  their  argument  In 
Cowell  V.  Sikes  there  was  not,  and  never 
had  been,  any  joint  estate.  Ex  parte  Geller 
was  the  case  of  a  pledge.  Ex  parte  Bauer- 
man  goes  no  further  than  that  the  right  of 
the  joint  creditor  to  go  against  the  separate 
estate,  where  there  is  no  joint  estate,  is  not 
destroyed  by  a  partner  who  has  become 
insolvent  having  been  solvent  for  a  limited 
time ;  and  I  see  nothing  in  the  case  In  re 
Birley  which  can  at  all  help  the  appellant. 
It  was  suggested  on  his  part  that  the  right 
of  the  joint  creditor  to  be  paid  out  of  the 
separate  estate,  where  there  were  no  joint 
assets,  arises  from  the  debts  being  joint  and 
several,  and  this  may  well  be  so ;  but  tiie 
debt  is  several  in  equity  only,  and  it  does 
not  follow  that,  because  there  is  a  several 
debt  in  equity,  the  Court  will  give  the  same 
effect  to  it  as  if  it  were  to  all  intents  and 
purposes  a  separate  debt  The  doctrine  of 
marshalling  was  also  sought  to  be  called  in 
aid  on  the  part  of  the  appellant ;  but  Lord 
Eldon  seems  to  have  disposed  of  that  view 
in  Ex  parte  Kendall,  Upon  the  whole  case, 
my  opinion  is,  that  the  Vice  Chancellor's 
conclusion  upon  this  point  is  correct,  and 
ought  to  be  affirmed. 

LoED  Justice  Knight  Bruce.  —  On 
this  point,  as  it  stands  in  the  present  case, 
my  opinion  has  fluctuated;  but  I  concur 
with  the  Lord  Justice's  view  ugon  it. 


ELLICE  V.  ROUPELL. 


ROMILLY,  M.R. 

May  7,  8. 

Bill  to  perpetuate  Testimony — Stay  of 
Proceedings. 

A  motion  to  stay  further  proceedings  in 
a  bill  to  perpetuate  testimony y  on  the  ground 
that  a  suit  had  been  instituted  in  another 
Court  in  which  the  questions  in  difference 
might  be  determined,  vhis  refused  with  costs. 

This  was  a  suit  to  perpetuate  testimony. 
There  had  been  previously  a  plea  by  the 
defendants,  setting  up  by  way  of  defence  to 
the  suit  the  fact  that  the  plaintiffs  had  filed 
a  bill  for  relief  in  another  Court,  and  had 


thereby  shewn  that  the  case  was  not  one 
for  a  suit  to  perpetuate  testimony.  This  plea 
was  disallowed  and  directed  to  stand  for 
answer,  with  liberty  to  the  plaintiffs  to 
except  (1);  but  on  the  plaintiffs  excepting, 
the  exceptions  were  overruled  on  the  ground 
that  the  plaintiffs  had  already  obtained  aJl 
the  discovery  material  in  the  case  of  a  suit 
of  this  description  (2). 

The  defendants  now  moved  for  the  stay 
of  all  further  proceedings,  and  asked  that 
their  costs  might  be  taxed,  and  that  the 
plaintiff  might  pay  them. 

The  Solicitor  General  (Sir  R  Palmer J^ 
Mr,  Selwyn  and  Mr,  Swanston,  for  the 
defendants. — ^The  suit  for  relief  rendered 
unnecessary  the  suit  to  perpetuate  testi- 
mony, and  the  defendants  ought  not  to  be 
harassed  by  two  suits.  This  suit  ought, 
therefore,  to  be  stayed ;  and  as  the  defen- 
dants had  not  examined  any  witnesses,  but 
had  confined  themselves  to  Uie  cross-examin- 
ation of  the  plaintiffs'  witnesses  only,  they 
were  entitled  to  their  costs — Blinkehome  v. 
Feast  (3), v.  Andrews  (i). 

Mr,  Baggallay,  Mr,  Uobhouse  and  Mr. 
CotU^y  for  the  plaintifib,  were  not  heard. 

The  Master  op  the  Rolls. — This  case, 
singular  in  its  circumstances,  seems  des- 
tined to  raise  a  number  of  pointn  of  plead- 
ing. The  present  motion  is,  in  substance, 
only  the  argument  of  the  plea  over  again. 
This  was  admitted ;  but  it  was  said  that 
upon  this  motion  the  defendants  were  free 
from  the  technicalities  attaching  to  the 
plea.  But  some  rules  of  pleading  must  be 
preserved.  Here  the  defendants,  by  putting 
in  their  answer  to  the  plaintiff's  bill,  have 
admitted  the  plaintiff's  right  to  examine  wit- 
nesses in  perpetuofm  reimemoriamy  i,  e.,  they 
admitted  their  right  to  the  whole  of  the 
decree  usually  made  in  such  suits.  Can  the 
defendants  now  say  that,  by  reason  of  some 
other  proceedings  of  the  plaintiff  in  another 
Court,  they  cannot  make  use  of  this  suit, 
but  that  aU  proceedings  ought  to  be  stayed  I 
If  it  appears  upon  the  face  of  this  bill  to 
perpetuate,  that  the  plaintiff  can  bring  his 
case  before  a  Court  of  law,  the  bill  is 
open  to  a  demurrer,  but  if  the  defendant, 

(1)  Anie,p.5eZ, 

(2)  AnU,  p.  624. 

(3)  1  Dickens.  158. 

(4)  Barnar.  333. 
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instead  of  demurring,  puts  in  an  answer 
to  the  bill,  can  he  afterwards  move  to  stay 
the  proceedings  on  the  ground  that  the 
matter  is  capable  of  being  tried  at  lawl 
The  answer  would  clearly  be,  that  the 
defendant  ought  to  have  availed  himself  of 
this  defence  at  the  proper  time  by  plea  or 
demurrer.  The  case  is  the  same  if  after 
the  bill  to  perpetuate  has  been  filed  legal 
proceedings  are  commenced,  in  which  case 
the  Court  will  not  allow  the  defendant  to 
move  to  stay  the  proceedings  in  the  suit  to 
perpetuate.  No  case  is  to  be  found  in  the 
books  in  which  an  order  similar  to  the  one 
now  asked  for  has  been  made;  and,  consider- 
ing the  long  period  of  time  which  elapsed 
under  the  old  practice,  it  must  not  unfre- 
quently  have  happened  that  the  obstacle 
originally  existing,  to  prevent  the  case  from 
being  brought  before  a  Court  for  judicial 
investigation,  has  been  removed.  The  plain- 
tiffs' right  to  examine  witnesses  has  in  fact 
been  admitted  by  the  defendants,  and  the 
plaintiffs  are  entitled  to  the  relief  usually 
granted  in  cases  of  this  nature.  The  motion 
must  therefore  be  refased,  with  costs. 

It  was  subsequently  stated  to  have  been 
arranged  that  all  further  proceedings  in  this 
•uit  should  be  stayed,  and  that  the  plain- 
ti£B9  should  pay  the  taxed  costs  to  the 
defendants. 


KiNDERSLBY,  V.C. 

June  20. 


}. 


In  re  smyth  and 
abnold's  estatss. 


Petition  for  Leave  to  file  Bill  of  Review — 
Order  under  Trustees'  Relief  Act, 

Trtuieea  of  a  fund  to  which  a  lady  was 
entitled  for  lifcy  with  remainder  to  her  chil- 
dren, on  her  death  paid  the  fund  into  Court 
under  the  Trustee  Relief  Act,  and  under 
orders  of  the  Court  three-fourths  were  paid 
out.  One  child  then  claimed  the  fund  as  the 
only  legiiimaJte  child,  and  presented  a  peti- 
tion for  leave  to  fUe  a  hill  of  review: — Held, 
that  orders  under  the  Trustee  Relief  Act 
stood,  pro  hdc,  on  the  same  footing  as  a 
decree  in  a  suit,  and  a  probable  case  being 
pfU  forward,  founded  on  facts  discovered 
since  the  date  of  the  orders,  leave  was  given. 

This  case  came  on  upon  a  petition  for 
leave  to  file  a  bill  of  review. 


The  petitioner  was  the  infant  daughter 
of  a  Mr.  Smyth,  who,  in  1830,  being  a 
domiciled  Scotchman,  went  to  India,  leav- 
ing behind  him  a  lady,  who,  although  no 
ceremony  had  been  performed,  was  con- 
sidered to  be  his  wife,  according  to  the  law 
of  Scotland.  In  India  he  married  a  Miss 
Tufton,  his  wife  in  Scotland  being  then 
alive,  who,  in  1833,  obtained  a  divorce  in 
Scotland.  Mr.  Smyth  returned  to  England, 
and  having  had  three  sons  by  his  second 
wife,  was  re-married,  at  Lambeth  Churchy 
in  1841 ;  and  it  was  after  this  re-marriage 
that  the  petitioner  was  bom.  Miss  Tufton 
was  entitled,  under  her  grandfather's  will, 
to  certain  property,  which  was  vested  in 
trustees,  in  trust  for  her  for  life ;  with  re- 
mainder to  her  children.  Mr.  Smyth  con- 
tinued to  reside  and  practice  as  a  surgeon 
in  London  up  to  the  time  of  his  death, 
which  happened  in  1859.  The  trustees 
paid  the  interest  of  the  trust-fund  in  their 
hands  to  Mrs.  Smyth  (late  Miss  Tufton) 
during  her  life,  and  when  she  died  paid  the 
fund  into  court,  under  the  provisions  of  the 
Trustee  Relief  Act  The  sons,  by  orders 
of  the  Court,  made  in  the  usual  way,  re- 
ceived their  shares  on  coming  of  age ;  but 
subsequently  a  question  was  raised  whether, 
in  fact,  in  the  events  that  had  happened, 
the  petitioner  was  not  the  only  legitimate 
child,  and  as  such  entitled  to  the  whole 
fund,  three-fourths  of  which  had  been  dealt 
with  (as  it  was  now  contended)  improperly. 
This  depended  upon  what  Mr.  Smyth's 
domicil  was,  and  this  petition  was  presented 
for  leave  to  file  a  bill  of  review  upon  that 
question. 

Mr,  H.  Bagshawe  appeared  in  support 
of  the  petition. 

Mr,  W,  W,  Cooper,  for  the  sons  who  had 
received  their  shares,  argued  that  it  was 
clear  the  domicil  was  Scotch,  in  which  case 
they  were  legitimate  ;  and  therefore  really 
there  was  no  question  to  be  determined. 
The  orders  made  were  not  in  a  suit,  but 
only  under  the  Trustee  Belief  Act ;  and 
therefore  this  was  not  the  proper  course. 

KiNDEBSLEY,  V.C.  (without  Calling  for  a 
reply). — The  rules  of  this  Court  require 
that  If  a  party  desires  to  file  a  bill  of  review, 
on  the  ground  that  new  evidence  has  been 
discovered,  the  Court  must  be  satisfied  that 
such  evidence  has  been  obtained  subse- 
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quently  to  the  time  when  the  proceeding 
sought  to  be  impeached  took  place ;  and  if 
that  is  not  shewn,  leave  will  not  be  granted. 
It  is  clear  that  in  this  case  the  facts  brought 
forward  were  not  known  previously  to  the 
orders.  Although,  however,  the  Court  is 
8atis6ed  of  that,  it  will  not  allow  the  bill 
to  be  filed  unless  a  reasonable  ground  for 
a  claim  is  shewn.  I  will  not  go  into  the 
merits  of  the  case,  to  shew  whether  the 
plaintiffs'  case  involves  questions  to  be 
solemnly  decided  by  the  Court  which  are 
incapable  of  being  supported,  but  purposely 
abstain  from  doing  that,  as  the  case  might 
be  thereby  prejudiced ;  but  I  think  a  rea- 
sonable ground  for  a  claim  is  shewn.  The 
only  other  question  is  this  :  That  which  is 
sought  to  be  impeached  is  not  a  decree  in  a 
suit,  but  only  an  order  made  under  the 
Trustee  Relief  Act,  the  fund  having  been 
paid  into  court,  and  the  order  having  been 
made  for  payment  out  of  the  portion  now 
sought  to  be  got  back ;  and  the  question  is, 
whether  this  is  a  case  in  which  the  Court 
will  give  the  leave  asked.  I  think  it  is. 
Where  an  order  is  made  under  the  Trustee 
Relief  Act,  it  is  a  substitute  for  a  decree ; 
the  purpose  of  the  act  was,  to  enable  trus- 
tees to  be  safe  by  bringing  the  money  into 
Court,  and  to  put  the  matter  into  a  con- 
dition by  a  cheap  mode  to  dispose  of  the 
rights  of  the  parties.  The  order  must  be 
made  on  the  petition;  but  there  can  be  no 
order  as  to  costs. 


KlNDERSLEY,  V.  C. 

July  7. 


Re  GADBUBY. 


Investment  in  the  Joint  Names  of  Hus- 
band and  Wife — Possession  of  the  Wife^ 

A  wife  with  the  knowledge  and.  approval 
of  her  husband  J  invested  money  belonging  to 
the  latter  in  the  purchase  of  Government 
stock  in  their  Joint  names,  Subsequentlpy 
under  the  authority  of  a  poufer  of  attorney 
given  to  her  by  the  husband,  she  sold  a  por- 
tion of  the  stock  and  kept  the  money  in  her 
custody,  and  it  so  remained  at  the  hzisbands 
death : — Held,  that  the  stock  remaining  in 
the  Joint  names  of  the  husband  and  tvife 
survived  to  her,  but  there  being  no  evidence 
of  an  intention  on  the  part  of  the  husband 


to  make  an  absolute  gift  to  (A«  wife,  that  the 
proceeds  of  sale  of  the  stock  formed  part  of 
the  husbands  general  assets. 

This  was  an  adjourned  summons,  taken 
out  under  the  following  circumstances  : 

Previously  to  November  1858  Thomas 
Gadbury  had  lodged  a  sum  of  1,000/.  in 
the  hands  of  Messrs.  Whitbread,  the  brew- 
ers, and  they  having  required  him  to  with- 
draw it;  he,  in  that  month,  received  ^m 
them  1,200/.,  which  represented  the  1,000/. 
deposited,  with  interest 

On  the  8th  and  9th  of  Februwy  1859 
T.  Gadbury  caused  this  sum,  with  othw 
monies  in  his  hands,  to  be  invested  in  the 
purchase  of  1,250/.  and  550/.  new  3/.  per 
cents.,  respectively,  making  in  all  1,800/., 
the  investment  being  made  in  the  joint 
names  of  himself  and  Mary  Ann  Gadbury, 
his  wife,  by  the  description  '*  Thomas 
Gadbury,  of  Austin  Street,  Hackney  Road, 
gentleman,  and  Mary  Ann  Gadbuiy,  his 
wife." 

In  October  1 859  Thomas  Gadbury,  wish- 
ing to  do  something  for  his  family,  with 
a  portion  of  the  money  so  invested,  applied 
to  Mary  Ann  Gadbury  to  consent  to  sell 
out  part  of  it ;  and  it  was  agreed  between 
them  that  800(.  should  be  sold  out,  and 
that  he  should  lay  out  the  money  as  he 
thought  fit 

On  the  28th  of  October  1859,  Maiy  Ann 
Gadbury  (having  received  a  power  of  at- 
torney from  Thomas  Gadbury  for  that 
purpose)  sold  out  800/.,  part  of  the  1,800/. 
stock,  which  produced  754/.  cash,  which 
sum  was  received  by  her,  and  she  com- 
municated the  fact  to  her  husband ;  but  it 
remained  at  their  house,  in  her  custody, 
she  keeping  it  in  a  drawer  locked  up,  until 
his  death,  which  happened  on  the  24th  of 
January  1860. 

The  1,000/.,  the  residue  of  the  1,800/. 
stock,  remained  at  the  time  of  Thomas 
Gadbury*s  death  standing  in  the  joint 
names  of  "Thomas  Gadbury  and  Maiy 
Ann  Gadbury,"  as  originally  invested. 

Evidence  had  been  gone  into  on  the 
summons  as  to  these  circumstances,  and 
there  was  an  affidavit  of  the  stockbroker, 
Mr.  Aston;  and  what  appeared  to  have 
taken  place  was  in  substance  this :  That 
when  the  Messrs.  Whitbread  paid  the 
1,200/.  a  consultation  took  place  between 
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Thomas  Qadbmy  and  his  wife  (he  being  in 
very  infirm  health)  as  to  the  manner  in 
which  it  should  be  disposed  o^  and  he 
told  her  to  consult  a  stockbroker  as  to  the 
best  kind  of  investment ;  and  she  accord- 
ingly called  upon  Mr.  Aston  on  the  sub- 
jiect,  and  his  advice  was  that  it  should  be 
invested  in  the  joint  names  of  herself 
and  her  husband,  and  this  advice  she  fol- 
lowed 

Mary  Ann  Gadbuiy,  by  her  affidavit, 
stated  that  she  communicated  to  her  hus- 
band the  fact  of  her  having  sold  out  the 
800/. 

Thomas  Gadbury  made  his  will,  and 
thereby,  inter  o/ta,  gave  all  monies  which 
might  be  out  at  interest  at  the  time  of  lus 
death,  after  payment  of  his  just  debts,  equally 
between  eight  persons  nomtnatim,  and  a 
suit  having  been  instituted  to  administer 
his  estate,  in  the  course  of  the  usual  pro- 
ceedings in  chambers  several  questions 
arose,  upon  which  this  summons  was  taken 
out  These  questions  were,  first,  whether 
the  754/1,  the  proceeds  of  the  800/.  stock, 
did  or  did  not,  at  the  time  of  the  testator's 
death,  form  part  of  his  general  personal 
estate?  Secondly,  whether  the  1,000/. 
stock,  which,  at  the  time  of  the  testator's 
death,  was  standing  in  the  joint  names  of 
himself  and  his  wife,  did  or  did  not  form 
part  of  his  personal  estate;  or  whether 
Mary  Ann  Gadbury  became  absolutely 
entitled  to  it  by  survivorship  ? 

Mr.  EveriU  appeared  for  the  plaintiff, 
and  contended  that  the  754/.,  at  all  events, 
belonged  to  the  general  personal  estate  of 
the  testator. 

Mr.  Archibald  Smith  appeared  for  Mrs. 
Calthorpe,  a  daughter  of  the  testator,  and 
drew  a  distinction  between  the  case  where 
the  husband  himself  made  the  investment, 
and  that  in  which  (as  here)  the  investment 
was  made  by  a  wife ;  in  the  first  case  it 
survived,  but  not  in  the  second  ipso  facto — 
Hoyes  v.  Kindersley,  2  Sm.  <fe  G.  195. 

Mr.  Bilton  appeared  for  three  other 
daughters  of  the  testator,  and  supported 
the  same  view. 

Mr.  Baity  and  Mr.  E,  Charles^  for 
Thomas  John  Gadbury,  a  son  of  the  testa- 
tor, and  Mrs.  Jayes,  a  daughter,  and  her 
husband. 

Mr.  Glasse  and  Mr.  Beavan^  for  Mary 
Ann  Gadbuiy,  argued  that  there  was  no 


question  as  to  the  1,000/1,  and  as  to  the 
754/.,  inasmuch  as  it  remained  in  her  cus- 
tody until  the  time  of  her  husband's  death, 
it  belonged  to  her  absolutely. 

KiNDERSLBY,  V.C.— In  this  case  I  have 
to  consider  the  whole  effect  of  the  evidence 
on  both  sides;  and,  having  done  so,  the 
conclusion  at  which  I  arrive  is,  that  what 
the  testator  desired  was,  not  that  the  fund 
should  be  invested  in  any  particular  way, 
being  a  question  as  to  which  he  could  form 
very  little  judgment ;  but  his  object  was 
to  provide  for  his  wife  in  case  she  should 
survive  him ;  and  I  do  not  think  I  can 
draw  from  the  evidence  any  intention  on 
his  part  to  make  her  a  present  of  it»  so 
as  to  constitute  it  her  separate  estate;  it 
was  a  provision  to  enure  to  her,  but  only  in 
case  she  survived  him.  He  then  put  the  first 
portion  of  the  money,  and  afterwards  the 
second  portion,  into  her  hands,  asking  her 
to  consult  a  stockbroker,  and  accorcSngly 
she  went  to  a  stockbroker  in  January.  The 
evidence  of  Mr.  Aston  confirms  that ;  and 
there  cannot  be  the  least  doubt  of  the  accu- 
racy of  that  statement  She  naturally 
wished  it  to  be  in  her  own  name,  but  he 
said  "  That  will  not  do  ;  you  are  a  married 
woman :  put  it  into  the  joint  names  of  your- 
self and  your  husband,  and  that  will  then  be 
joint  property."  She  then  consulted  her  hus- 
band, and  of  course  there  was  no  evidence 
as  to  that,  for  it  was  not  probable  that  any 
one  would  be  present;  but  no  doubt  she 
did  so  the  moment  she  got  home.  He 
answered,  ^^  By  all  means";  and  she  went 
on  the  8th  of  February,  and  1,250/.  was 
invested,  and  on  the  9th  the  remaining 
550/.,  making  the  whole  1,800/.  consols. 
I  have  no  doubt  if  the  testator  had  lived 
ten  years  firom  the  time  at  which  the  in- 
vestment was  made,  the  550/.  itself  would 
have  gone  to  the  common  income  of  the 
establishment;  800/.  was  sold  out,  and 
that  left  1,000/.,  and  no  doubt  that  belongs 
to  her ;  the  only  doubt  I  feel  is  as  to  the 
754/.,  which  arose  by  sale  of  the  800/. 
stock.  If,  on  the  evidence,  I  thought  that 
the  wish  of  the  testator  was  to  create  a 
separate  interest  (which  I  do  not),  then  it 
might  be  that  I  should  have  to  hold  that 
inasmuch  as  it  was  sold  out  and  kept  in 
her  own  hands,  and  the  husband  never 
received  it,  I  must  consider  it  still  separate 
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property;  but  on  the  evidence  it  appears 
to  me,  I  cannot  come  to  that  conclusion^ 
but  must  hold  that  it  was  joint  property. 
By  virtue  of  the  power  of  attorney,  it  re- 
mained in  her  own  hands,  in  her  own  box 
and  under  her  own  control ;  that  is  to  say, 
she  might  have  taken  it  out  and  thrown  it 
into  the  kennel  if  she  thought  fit ;  but  the 
question  is,  in  what  light  the  law  will  regard 
such  a  transaction.  In  the  eye  of  the  lawj 
it  was  under  the  husband's  control,  although 
it  arose  from  a  sale  of  joint  stock :  it  was  in 
his  house,  and  still  formed  part  of  his  assets. 
Therefore,  as  to  the  1,000/L,  it  belonged  to 
Mra  Gadbury  by  survivorship,  and  as  to 
754/.,  it  remained  the  property  of  the 
husband. 


Wkstbuey,  L.C. 


July  21 


L.C.  ) 


WYLLIE  V,  POLLEN. 


Mortgage — Talking — Constructive  Notice 
— Solicitor. 

In  order  to  affect  a  principal  with  c<m- 
Btractive  notice  of  facts  ttdthin  the  knowledge 
of  an  agent,  it  is  necessary  not  only  that 
the  knowledge  should  be  derived  from  the 
same  transaction,  but  it  must  be  knowledge 
of  facts  which  are  matericU  to  that  transaction 
and  which  it  was  the  duty  of  the  agent  to 
communicate. 

Therefore,  the  transferee  of  a  mortgage  is 
not  affected  by  the  knowledge  of  the  solicitor j 
acting  for  him  in  the  matter  of  the  transfer, 
of  an  incumbrance  subsequent  to  the  original 
mortgage,  so  as  to  prevent  him  from  making 
further  advances,  such  knowledge  not  being 
matericU  to  the  loudness  of  the  transfer. 

The  employm>ent  of  a  solicitor  to  do  a 
mere  ministerial  act,  such  as  the  procuring 
the  execution  of  a  deed,  does  not  so  constitute 
him  an  agent  as  to  affect  his  client  vnth 
constructive  notice  of  matters  within  the 
knowledge  of  the  solicitor. 

W,  being  about  to  take  a  transfer  of  a 
mortgage,  employed  P.<kL.  as  his  solicitors 
to  investigate  the  title  and  conduct  the  nego- 
tiation; but  G,  who  was  the  solicitor  to  the 
mjortgagors,  was  employed  to  procure  the  exe- 
cution by  W.  of  the  deeds  of  transfer.  C.  was 
aware  of  a  judgment  debt  registered  against 
the  mortgagors,  but  did  not  communicate  the 
fact  to  W.  W.  afterwards  advanced  a  fur- 
ther sum  of  money  and  Ux^  a  further  charge. 


In  a  suit  for  fa7*eelostire, — ^Held  (reversing 
the  decision  of  one  of  the  Vice  Chancellors), 
first,  that  the  employment  of  C.  did  not 
constitute  him  the  agent  of  W.  so  as  to  affect 
W.  wUh  constructive  notice  of  the  judgment 
debt;  and,  secondly,  that  the  knowledge  of 
the  judgment  debt  not  being  material  to  the 
mcttter  of  the  transfer,  it  would  not  have 
been  the  duty  of  C.  to  communicate  it  if  he 
had  been  such  agent;  consequently  W.  took 
without  notice  of  the  judgment  debt,  and  was 
entitled  to  tack  his  further  advance. 

The  question,  which  arose  in  a  foredofiore 
suit,  was,  whether  a  judgment  creditor  was 
entitled  to  preference  in  respect  of  his  debt 
over  the  farther  charge  of  the  pbdntiflb, 
who  were  tnuisferees  of  a  mortgage,  the 
judgment  debt  being  prior  in  point  of  date 
to  &e  transfer,  and  also  to  the  further 
charge,  but  posterior  to  the  original  mort- 
gage, and  it  being  alleged  that  the  plainti^ 
had  notice  of  the  debt  at  the  time  of  the 
execution  of  the  transfer. 

By  an  indenture  of  mortgage,  dated  the 
28th  of  March  1835,  certain  freehold  here- 
ditaments in  the  county  of  Pembroke  were 
mortgaged  to  William  Eejmolds  for  1,600/L, 
and  by  two  other  indentures,  dated  respec- 
tively the  9th  and  23rd  of  December,  other 
hereditaments  in  the  same  county  were 
mortgaged  and  further  charged  to  Sarah 
Harries  for  900/.  and  700/.  On  the  3rd 
of  September  1852,  these  mortgages  and 
further  charge  were  transferred  to  S.  H. 
Walpole  and  R.  Walpole;  and  on  the  18th 
of.  May  1853,  the  whole  of  the  premises 
were  further  chai^ged  with  the  payment  of 
1,800/.  and  interest  to  Measrs.  Walpole. 
In  1848,  judgment  was  entered  up  against 
one  of  the  persons  interested  in  the  equity 
of  redemption  for  391/.  14«.  4c/.,  and  the 
judgment  creditor  claimed  priority  in  re- 
spect of  this  debt  over  the  further  chaige 
of  1,800/.,  on  the  ground  that  Messrs. 
Walpole,  at  the  time  they  took  the  transfer 
of  the  mortgages,  were  afiected  through 
their  solicitor  with  notice  of  the  judgment 
In  proof  of  this  it  was  contended  that  a 
Mr.  Cooper,  who  was  the  solicitor  of  the 
mortgagors,  had  acted  as  the  solicitor  of 
the  Messrs.  Walpole,  in  getting  the  deeds 
executed  by  them.  It  was  not  disputed 
that  Messrs.  Pemberton  &  Leigh  were  the 
advising  solicitors  to  Messrs.  Walpole;  but 
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Stuart,  Y.C.  held  that  the  act  of  Cooper  in 
obtaining  their  signature  to  the  transfer 
was  sufficient  to  constitute  him  their  soli- 
citor, and  so  to  affect  them  with  his  know- 
ledge of  the  judgment  debt  He  therefore 
declared  that  the  judgment  creditor  was 
entitled  to  a  valid  charge  on  the  share  of 
the  judgment  debtor  in  the  hereditaments 
in  priority  to  the  plaintifis'  charge  of 
1,800/. 

From  this  decision  the  plaintiffs  appealed. 

Mr,  Ghreene  and  Mr,  Hall,  for  the  appel- 
lants, urged  that  the  emplo3rment  of  Cooper 
to  get  the  deed  executed  by  Messrs.  Wal- 
pole  did  not  so  constitute  him  their  solicitor 
in  the  matter  as  to  affect  them  with  con- 
structive notice. 

They  cited— 

Tylee  v.  Webb,  6  Beav.  552. 

Jones  Y;  Smith,  1  Ph.  244;  s.  c.  12 Law 

J.  Rep.  (N.8.)  Chanc.  381. 
Zjane  v.  Jackson,  20  Beav.  535. 
Fisher  on  Mortgages,  308. 
Mr,  Bevir,  with  whom  was  Mr,  Matins^ 
supported  the  decision  of  the  Court  below. 
Mr,  Oreene  reyilied. 

The  Lord  Chancellor,  after  stating  the 
case,  said — The  conclusion  of  the  Vice 
Chancellor  was  that  Cooper  acted  as  the 
solicitor  of  the  Walpoles  in  the  business  of 
the  transfer  in  1852,  and  on  that  ground  he 
attributed  to  them  notice  of  the  judgment 
debt.  He  was  sorry  to  say  he  could  not 
concur  with  the  leaned  Judge  either  in  his 
conclusion  of  fact  or  in  his  conclusion  of 
law,  though  it  might  be  sufficient  to  say  he 
did  not  concur  in  the  conclusion  of  fact.  It 
was  proved  beyond  the  possibility  of  a 
doubt,  and  was  not  in  dispute,  that  Messrs. 
Pemberton  <fe  Leigh  were  Messrs.  Walpole*s 
solicitors  in  the  proper  sense  of  the  word, 
but  it  was  constantly  the  case,  that  some 
detached  ministerial  part  of  the  business 
was  delegated  to  another  solicitor,  as  was 
done  in  this  case,  and  this  was  not  at  all 
inconsistent  with  their  being  the  principal 
solicitors  and  responsible  advisers  of  the 
client — they  were  the  solicitors  who  had 
the  duty  and  office  of  advising  the  client, 
and  he  who  did  the  mere  ministerial  part 
of  the  business  could  not  be  considered  the 
solicitor  for  the  confidential    purpose  of 


advising,  and  unless  he  came  within  that 
description  the  doctrine  of  constructive 
notice  would  not  apply.  The  abstracts 
shewed  that  they  were  perused  and  advised 
upon  by  Pemberton  <k  Leigh,  and  His  Lord- 
ship considered  it  proved  that  they  were  the 
real  responsible  advisers  of  Messrs.  Walpole. 
The  deeds  might  have  been  handed  over 
by  them  to  Cooper  for  the  purpose  of 
enabling  him  to  get  them  executed,  but 
even  if  that  were  proved  it  would  not  divest 
them  of  the  character  of  solicitors  to  Messrs. 
Walpole,  nor  would  it  constitute  Cooper 
their  solicitor.  It  was  quite  clear  that  Pem- 
berton db  Leigh  acted  as  their  solicitors  up 
to  the  completion  of  the  transaction,  but 
above  all  there  was  the  internal  evidence  of 
the  fact,  the  in/erentia  ret;  it  was  impossible 
to  suppose  a  person  would  employ  two  soli- 
citors in  the  matter.  The  explanation  was 
to  be  fotmd  in  the  fiEtct  that  Pemberton  4fe 
Leigh  permitted  Cooper  to  discharge  the  min- 
isterial duty  of  getting  the  deeds  executed, 
and  he  had  no  difficulty  in  coming  to  the 
conclusion  of  fact  that  there  was  no  evidence 
that  Cooper  was  the  solicitor  of  the  Wal- 
poles. Then,  as  to  the  conclusion  of  law,  His 
Lordship  entirely  concurred  in  the  opinion 
which  had  been  expressed  by  other  Judges 
(1)  that  the  doctrine  of  constructive  notice 
ought  not  to  be  extended,  but  ought  to  be 
reduced  within  clear  and  definite  principles, 
and  when  that  constructive  notice  was  based 
on  the  supposed  knowledge  of  an  agent,  it 
was  necessary  not  only  that  the  knowledge 
of  the  agent  should  be  derived  from  the  same 
transaction,  but  it  must  be  knowledge  of 
that  which  was  material  to  the  transaction, 
and  something  which  it  was  the  duty  of 
the  agent  to  make  known  to  his  principal, 
because  the  doctrine  was  based  upon  the 
assumption  that  the  agent  told  him  some- 
thing it  was  important  he  should  know. 
But  the  knowledge  by  the  agent  of  a  fact 
that  at  the  time  was  wholly  immaterial, 
would  not  raise  any  presumption  of  its  having 
been  communicated.  It  had  been  ingeni- 
ously suggested  that  the  client  ought  to 
have  been  told  of  the  subsequent  incum- 
brance, though  immaterial  at  the  time,  in 
order  to  prevent  his  making  further  ad- 
vances, but  it  would  be  too  far-fetched  an 

(1;  See  1  Ph.  254. 
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application  of  the  doctrine  to  hold  that  a 
soUcitor  advising  a  client  to  take  a  transfer 
of  a  mortgage  made  twenty  years  ago,  was 
boimd  to  tell  him  of  a  subsequent  judgment 
against  the  mortgagor.  No  man  would  hold 
that  a  solicitor  was  responsible  to  his  client 
for  not  making  that  communication,  or  that 
the  client  would  be  bound  by  constructive 
notice  in  such  a  case.  His  Lordship  could 
not  therefore  hold,  even  if  Cooper  had  been 
the  solicitor  of  the  Walpoles,  that  it  was 
his  duty  to  give  them  notice  of  the  judgment, 
or  that  he  would  be  liable  for  not  doing  so. 
On  the  other  hand,  if  Messrs.  Walpole  had 
known  of  the  judgment  debt  in  1852,  they 
would  not  have  been  allowed  to  make  the 
advance  in  1853.  It  had  been  said  that 
there  was  no  evidence  who  acted  for  Messrs. 
Walpole  in  1853,  but  though  the  evidence 
was  somewhat  loose,  there  was  some  evi- 
dence that  Pemberton  &  Leigh  acted  for 
them  down  to  1857.  His  Lordship  therefore 
held  tiiat  Messrs.  Walpole  took  the  transfer 
of  the  mortgages  without  any  notice  of  the 
judgment  debt,  and  were  entitled  to  hold 
the  mortgage  deeds  until  they  were  paid, 
not  only  the  original  mortgage  debt  but  the 
further  advances.  The  decree  must  be  varied 
by  striking  out  the  declaration  that  the  de- 
fendant Richards  (the  judgment  creditor) 
was  entitled  to  priority,  and  it  would  be 
declared  that  the  plaintiffs  were  entitled  to 
priority  in  respect  of  their  mortgage  secu- 
rities, with  such  further  variations  as  might 
be  consequent  thereon.  There  would  be  no 
costs,  and  the  deposit  would  be  returned. 


KiNDERSLEY,  V.C.  )    In  re  the  stearic 

July  23.  j  ACID  COMPANY. 

Voluntary  Wiiiding-up — A  dvertisement 
vndfr  19  <^  20  Vict  c,  47.  Table  B,  Clause 
28. —  Official  Liq^tidator, 

Notice  toas  given  by  advertisement  that  it 
toas  intended  voluntarily  to  wind  tip  a 
company  whicJi  had  adopted  the  regulations 
contained  in  19  <Cr  20  Vict,  c,  47,  Table  B, 
by  a  meeting  to  be  held  on  a  day  and 
at  an  hour  named.  The  meeting  took  place. 
It  was  resolved  to  have  a  voluntary  winding- 
upy  and  an  official  liquidator  was  appointed^ 
who  sold  property  of  the  company  by  auction. 


On  motion  bytheofficial  liquidator  to  restrain 
a  creditor  from  attaching  the  proceeds  in  the 
auctioneer's  hands, — Held,  that  the  adver- 
tisement, not  having  stated  that  an  official 
liquidator  was  to  be  appointed,  his  appoint- 
ment was  invalid,  and  the  motion  must  be 
refused,  with  costs. 

This  case  came  on  upon  a  motion  for  an 
injunction  to  restrain  Messrs.  Nathaniel 
and  John  Venner,  who  were  creditors  of 
the  company,  from  proceeding  in  the  Lord 
Mayor's  Court,  to  attach  certain  property 
of  the  company,  which  had  been  sold,  in 
the  hands  of  Mr.  Hersee,  the  auctioneer. 

The  company  was  incorporated  under  the 
19  «k  20  Vict,  c  47,  with  short  articles  of 
association,  incorporating  the  regulations  for 
the  management  of  the  company  which  are 
contained  in  Table  B.  set  forth  in  the  Sche- 
dule to  the  act,  the  28th  clause  of  which 
table  is  as  follows:  ''Seven  days*  notice  at 
least,  specifying  the  place,  the  time,  the  hour 
of  meeting  and  the  purpose  for  which  aiiy 
general  meeting  is  to  be  held,  shall  be  given 
by  advertisement  or  in  such  other  manner,  if 
any,  as  may  be  prescribed  by  the  company." 

The  company  having  fallen  into  embar- 
rassed circumstances  issued  an  advertise- 
ment under  the  above  provision  that  an 
extraordinary  general  meeting  would  be 
held,  and  that  tiie  purpose  of  such  meeting 
was  that  there  should  be  a  voluntary  wind- 
ing-up of  the  company. 

The  meeting  accordingly  was  held  as 
advertised,  at  the  offices  of  the  company,  in 
Ludgate  Hill,  and  resolutions  were  passed 
by  which  a  voluntary  winding-up  of  the 
company  was  determined  upon,  and  a  per- 
son named  Heath  was  appointed  to  be  the 
official  liquidator.  Under  the  powers  then 
conferred  upon  him,  Mr.  Heath  acted  in 
that  capacity,  and  under  his  instructions 
the  proi>erty,  the  proceeds  of  which  formed 
the  subject  of  the  present  motion,  was  sold 
by  Mr.  Hersee,  who  received  the  proceeds. 
Messrs.  Venner  then  took  proceedings,  the 
object  of  which  was  to  procure  an  attach- 
ment to  issue  out  of  the  Lord  Mayor's 
Court  to  attach  such  proceeds  in  the  auc- 
tioneer's hands,  and  Mr.  Heath,  the  official 
liquidator,  now  moved  to  restrain  such 
proceedings. 

Mr.  Archibald  Smith  appeared  in  sup- 
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port  of  the  motion,  and  aigaed  that  the 
property  of  the  company  which  had  been 
sold  bemg  absolutely  vested  in  Mr.  Heath, 
under  the  act  of  parliament,  as  official 
liquidator,  Messrs.*  Venner  had  no  right  to 
interfere  with  him  in  the  administration  of 
the  company's  aflfairs  under  the  voluntary 
winding-up.  The  requisitions  of  the  articles 
of  association  had  been  complied  with,  the 
time  and  purpose  for  which  the  meeting 
was  to  be  held  having  been  duly  advertised. 
This  was  money  in  the  hands  of  a  garnishee, 
Mr.  Heath  b^g  the  only  legal  hand  to 
receive  it. 

Mr.  Boxbttrgh  opposed  the  motion,  con- 
tending that  the  purpose  of  the  meeting 
had  not  been  stated  so  as  to  comply  wi^ 
the  requisitions  of  clause  28.  of  Table  B, 
[contained  in  schedule  to  19  <fe20yict 
c.  47.1  which  formed  part  of  the  articles  of 
association.  The  consideration  of  the  ques- 
tion of  voluntary  winding-up  did  not  neces- 
sarily include  the  appointment  of  an  official 
liquidator,  and  of  such  appointment  no 
notice  was  given  by  the  advertisement 
Under  these  circumstances  Mr.  Heath  had 
no  title  to  come  to  this  Court;  in  fact, 
his  appointment  being  invalid,  he  was  not 
official  liquidator,  and  in  no  other  character 
could  he  oppose  what  the  Messrs.  Venner 
had  ri^tfiiUy  done. 

Mr.  Archibald  Smith  was  heard  in 
reply. 

KiKDBBSUnr,  V.C. — ^I  am  of  opinion  that 
this  motion  must  be  refused.  It  is  true 
that  due  notice  by  advertisement  of  the 
intention  to  have  a  voluntary  winding-up 
of  this  company  was  given,  but  nothing  at 
all  was  said  about  the  intention  to  appoint 
an  official  liquidator,  which  was  one  object 
of  the  meeting  to  be  held.  The  question 
is,  therefore,  whether  the  appointment  of 
Mr.  Heath  was  valid  under  the  provisions 
of  Table  B.  It  appears  to  me  that  inas- 
much as  the  company  have  in  their  notice 
disr^arded  the  fact  of  their  intention  to 
appoint  an  official  liquidator,  they  have  now 
no  right  to  say  that  he  was  duly  appointed ; 
and  if  that  Ib  so,  th^n  the  person  now 
acting  in  that  capadtjr  ia  not  the  person 
sustaining  that  character.  Under  these  eir- 
cmnstancesy  the  motion  must  be  refused 
with  costs. 


Niw  Sbbibs,  32.— Chaiio. 


Injunction  to  restrain  an  Action  for  the 
recovery  of  Deposit — Jurisdiction, 

There  is  no  general  rule  of  practice  to  the 
effect  that  the  Court  unit  not,  in  a  suit  for 
specific  performance  by  a  vendor  restrain 
an  action  by  the  purchaser  to  receiver  the 
deposit. 

The  purchaser  of  certain  property  by  pri- 
vate contract  having  paid  his  deposit^  con- 
sidered the  title  defective^  and  brought  an 
action  for  the  recovery  of  such  deposit.  The 
vendor  then  filled  a  bill  and  moved  for  an 
injwnction  to  restrain  such  axiion ;— Held, 
ihoU  a  Court  of  equity  is  the  proper  tribunal 
to  try  a  question  of  title,  and  that  on  bring* 
ing  the  deposit  into  courty  the  if^'unction 
must  be  granted. 

The  plaintiff  in  this  suit  was  the  vendor 
of  certain  leasehold  property  in  Great  Suf- 
folk Street,  Southwark,  comprising  a  public* 
house,  known  as  "The  Moonrakers,"  and 
eight  cottages,  which  he  contracted  to  sell 
to  the  defendant  for  700/.,  the  lease  having 
less  than  forty-two  years  to  run,  and  the 
property  being  subject  to  a  ground-rent  of 
65/.  Upon  die  contract  being  executed 
the  defendant  paid  a  deposit  to  the  plain* 
tiff  of  20/.  Subsequently  disputes  arose 
between  the  parties  on  the  question  of  titloi 
the  plaintiff  insisting  that  it  was  satis* 
factory,  the  defendant  that  it  was  not  good, 
and  ultimately  the  defendant  (the  pur^ 
chaser)  brought  an  action  for  the  recovery 
of  the  20/.  deposit,  and  this  bill  was  filed 
to  restrain  that  action;  and 

Mr,  Bovill  now  moved  for  the  injunc- 
tion, contending  that  a  Court  of  law  had 
no  jurisdiction  to  deal  with  such  a  question, 
which  being  a  question  of  title,  this  Court 
was  the  proper  tribunal  before  which  it 
should  be  tried. 

Mr.  Toulmin  opposed  the  motion  for  the 
defendant,  and  referred  to  the  case  of 
Tanner  v.  Smith,  4  Jur.  310. 
Lord  St  Leonards*   Vend,   and  Fur, 

cap.  13. 
DaH's  Vend,  and  Pur.  613. 
On  the  general  question  of  jurisdiction, 
this  Court  will  not  restrain  an  action  for 
the  recovery  of  the  deposit     That  was 
established  by  the  case  cited. 
6H 
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KiNDKRSLEY,  V.C.  (after  stating  the 
facts). — From  the  case  cited  I  cannot  draw 
the  conclusion  that  where  a  bill  is  filed  by 
a  vendor  against  a  purchaser  for  specific 
performance,  an  action  to  recover  the  de- 
posit cannot  be  restrained.  Certainly  no 
such  general  proposition  is  laid  down,  but 
that  case  turned  upon  its  own  particular 
circumstances.  The  question  here  is,  does 
the  plaintiff  shew  a  good  title  ?  and  that  is 
peculiarly  unfit  to  be  decided  by  a  Court 
of  law,  being  a  matter  which  although  it 
is  a  matter  of  fact,  and  as  such  might  be 
determined  by  a  jury,  yet  the  Judge  could 
not  deal  with  it,  for  although  he  might 
express  his  opinion,  the  jury  have  the  option 
to  follow  it  or  not  as  they  please.  It  is 
not,  therefore,  that  the  Judge  at  common 
law  is  not  competent  to  decide  such  a  ques- 
tion; he  may  be  quite  competent;  but  it 
is  not  his  Unction  in  an  action  for  the 
recovery  of  the  deposit  to  determine  a 
question  of  title,  but  the  function  of  this 
Court,  and  not  of  a  jury.  This  Court, 
therefore,  is  the  proper  tribunal,  and  the 
question  can  only  be  determined  by  a  decree 
ordering  the  return .  of  the  deposit  in  the 
hands  of  the  vendor.  No  doubt  it  is  a  small 
sum,  only  20/.  I  believe,  but  that  makes 
no  difference,  because  the  same  piinciple 
will  apply  as  if  instead  of  being  only  201. 
it  was  a  very  large  sum.  Here  is  a  case  in 
which  the  parties  are  at  direct  issue;  one 
says:  *'I  am  in  the  right,  I  can  make  a 
good  title";  and  the  other  says,  "I  am 
right,  and  you  cannot  make  a  good  title." 
How,  then,  can  the  deposit  be  possibly 
recovered  whilst  that  question  remains 
undecided?  and  we  must  assume  that  it 
may  be  decided  in  favour  of  the  vendor. 
On  bringing  the  20/.  deposit  into  court, 
the  plaintiff  is  entitled  to  the  injunction. 


ABSOLUM  V,  OETHINO. 


ROMILLY,  M.R. 

Jan.  15,  16. 


Friendly  Societies — Defaulting  Trecititrer 
— Trustees — Pruyrity  of  Claim, 

If  the  treasurer  of  a  friendly  society 
makes  an  assignment  of  his  estate  and  effeds 
to  trustees  for  the  benefit  of  his  creditorSy 
the  circumstance  that  the  trustees  of  the 
society  have  been  guilty  of  negligence  in  not 


auditng  the  cuxountSj  does  net  deprive  the 
society  of  the  right  conferred  by  the  1%^  19 
Vict,  c.  63,  to  recover  out  of  the  estate  of  the 
treasurer  what  is  due  from  him  to  the  society 
in  priority  to  his  general  creditors. 

The  service  of  a  bill  filed  in  this  Court 
to  compel  payment  of  what  is  due  from  the 
assignees  of  a  treasurer  of  a  friendly  society 
is  a  demand  in  writing,  witkin  the  meaning 
of  the  IS  <(:  19  Vict,  c,  63.  s,  33. 

The  plaintiffs,  as  trustees  of  the  Female 
Benefit  Society,  held  at  Lower  Croesy 
Ceilog,  in  the  county  of  Monmouth,  filed 
this  bill,  against  George  Gkthing  and  Wil- 
liam Conway,  to  obtain  payment  of  a  sum 
of  400/.  ISs.  2d.,  monies  of  the  society. 

This  society  was  formed  under  the  pro- 
visions of  the  10  Geo.  4.  c.  56,  as  amended 
by  the  4  <fe  5  Will  4.  c.  40,  the  object  being 
to  provide  funds  for  the  support  during 
sickness  of  the  members  of  the  society,  aud 
towards  defraying  the  funeral  expenses  of 
members  at  their  decease. 

On  the  8th  of  December  1840  rules  were 
adopted  for  the  government  of  the  society 
at  a  general  meeting,  which  were  afterwards 
duly  certified  and  enroDed  at  the  Sessions 

At  the  same  general  meeting  WiDiam 
Conway  James  was  appointed  the  treasurer 
of  the  society,  and  he  continued  to  hold  the 
office  until  the  Slst  of  May  1861,  at  which 
time  he  had  in  his  hands  the  400/L  ISs.  2d. 
belonging  to  the  society. 

On  the  3l8t  of  May  1861  he  executed  a 
deed  assigning  all  his  property  to  the  defen- 
dants as  trustees  for  the  benefit  of  his 
creditors. 

By  the  18  &  19  Tict  c.  63.  the  law  re- 
lating to  friendly  societies  was  consolidated 
and  amended;  and  by  section  5.  previously 
subsisting  societies  are  to  enjoy  all  the 
exemptions  and  privileges  conferred  on 
societies  established  under  that  act;  and 
the  23rd  section  of  the  act,  so  &r  as  mate- 
rial, is  as  follows : 

"JI  any  person  already  appointed  or 
employed  or  hereafter  to  be  appointed  or 
employed  to  or  in  any  ofiSce  in  any  firiendly 
society  established  under  this  act  or  und» 
any  of  the  acts  hereby  repealed,  whether  such 
appointment  or  employment  was  before  or 
after  the  legal  establishment  of  such  society, 
and  having  in  his  hands  or  possession,  by 
virtue  of  his  office,  any  monies  or  property 
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whatsoever  of  such  society,  shall  die,  or 
become  bankrupt  or  insolvent  or  shall  make 
any  assignment,  disposition,  assignation  or 
other  conveyance  for  the  benefit  of  his  cre- 
ditors, the  heirs,  executors  and  assignees  of 
every  such  officer  *  *  ^11,  upon  demand 
in  writing  made  by  the  treasurer  or  by  the 
trustee  or  any  two  of  the  trustees  of  such 
society,  or  any  person  appointed  at  some 
meeting  of  the  society  to  make  such  demand, 
deliver  and  pay  over  all  such  monies,  pro- 
perty, deeds  and  securities  belonging  to  such 
society  to  such  person  as  such  treasurer 
or  trustees  shall  appoint,  and  shall  pay,  out 
of  the  estate,  assets,  or  effects,  heritable  or 
movable,  of  such  officer,  all  sums  of  money 
due  which  such  officer  shall  have  received, 
before  any  other  of  his  debts  are  paid,  and 
before  any  other  claims  upon  him  shall  be 
satisfied'' 

On  the  19th  of  June  1861  the  plaintifDs, 
as  two  of  the  stewards  and  trustees  of  the 
society,  gave  the  defendants  notice  in  writing 
of  the  fact  that  W.  C.  James,  as  treasurer 
of  the  society,  had  in  his  hands  400/. 
13«.  2d,,  and  they  demanded  payment  in 
priority  to  all  his  other  debts. 

At  that  time  the  plaintiffs  were  not 
actually  the  trustees  of  the  society ;  but 
they  were  duly  appointed  such  trustees  in 
accordance  with  the  rules  of  the  society  on 
the  13th  of  May  1862,  and  their  appoint- 
ment was  forwarded  to  the  Registrar  of 
Friendly  Societies,  and  registered  pursuant 
to  the  18  &  19  Vict.  c.  63. 

This  bill  was  filed  shortly  afterwards. 

The  defendants  resisted  the  claim  made 
by  the  bill  upon  the  foUowing  grounds: 
first,  that  no  notice  had  been  given  to  them 
in  writing  by  persons  properly  trustees  of 
the  society.  Secondly,  that  on  the  appoint- 
ment of  W.  C.  James  to  the  office  of  manager, 
it  was  provided  that  he  was  only  to  continue 
during  the  pleasure  of  the  society  upon  his 
giving  security  to  the  clerk  of  the  peace  for 
double  the  sum  that  might  from  time  to 
time  be  placed  in  his  hands  by  the  society 
—10  Ofo.  4.  c  56.  *.  11.  That  it  was  not 
till  the  7th  of  Januaiy  1853  that  any  such 
bond  had  been  required,  and  that  in  con- 
sequence he  was  not  the  treasurer  of  the 
society,  within  the  meaning  of  the  acts. 
Thirdly,  that  the  retention  of  the  fund 
by  W.  C.  James  had  been  sanctioned  by 
lliomas  Williams,  the  secretary ;  and  that 


the  money  ought  to  be  treated  as  due  from 
him  on  loan,  and  not  as  due  from  him  as 
treasurer.  Fourthly,  that  the  trustees  had 
omitted  to  audit  the  accounts,  and  that  in 
consequence  of  that  omission  W.  C.  James 
had  been  able  to  retain  the  money  in  his 
hands. 

Mr,  Hobhouse  and  Mr,  Jessely  for  the 
plaintiffs,  claimed  priority  under  the  act 

Mr,  BaggaUay  and  Mr,  WhUbread, — 
This  act  assumed  to  give  prerogative  powers ; 
it  was  at  once  fiscal  and  penaL  It  gave  an 
exclusive  claim  to  a  debt,  and  deprived  other 
creditors  of  their  fur  share  of  the  assets  of 
the  defaulter ;  it,  in  fact,  made  all  persons 
dealing  with  an  official  of  these  societies 
surety  for  his  official  liabilities,  whether 
they  had  notice  of  his  position  or  not.  It 
might  be  wondered  that  such  a  power  was 
found  upon  the  statute-book ;  but  it  could 
not  be  doubted  that  the  act  must  be  con- 
strued strictly.  Its  effect  upon  creditors 
was  at  once  harsh  and  inequitable  ;  the 
plaintiffs,  therefore,  must  satisfy  this  Court 
that  every  provision  of  the  act  had  been 
complied  with,  and  that  all  the  rules  of  the 
society  had  been  observed  in  this  case. 
The  laches  of  the  society,  the  trustees  and 
the  secretary,  must  prevent  the  plaintiffs 
from  obtaining  the  decree  asked.  — 

Ex  parte  the  Amiceible  Society  of  Lcm- 
caster,   6  Ves.  98. 

Ex  parte  Fleet,  4  De  Gex  A  Sm.  52; 
S.C.  19  Law  J.  Hep.  (n.s.)  Bankr.  10. 

Ex  parte  Boss,  6  Ves.  803. 

The  Masteb  of  thb  Rolls  s^d  that 
the  plaintiffs  were  entitled  to  a  decree^ 
The  defendants  contended  that  the  plaintiffs 
were  not  entitled  to  the  benefit  of  the  18  & 
19  Vict  c  63.  s.  23,  because  there  were  no 
trustees  of  the  society,  and  because  no 
demand  had  been  made  in  writing.  A  deed, 
however,  had  been  produced,  which  placed 
the  plaintiffs  in  the  position  of  trustees 
before  the  biU  was  filed,  and  the  bill  itself 
was  a  demand  in  writing;  no  time  was  named 
in  particular  for  making  such  demand.  It 
was  also  said  that  the  treasurer  never  gave 
security  for  the  money  in  his  hands  until  the 
7th  of  January  1853;  that  he  was  not  duly 
qualified;  and  that  the  society's  neglect 
had  deprived  them  of  all  the  advantage  to 
be  derived  from  the  act.  It  was,  however, 
clear  that  he  was  the  duly  appointed  trea- 
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surer  from  the  time  he  gave  security  up  to 
the  time  when  he  executed  the  assigmnent 
for  the  benefit  of  his  creditors.  It  was 
further  said,  that  he  had  borrowed  the 
money  of  the  society,  and  that  it  was  not 
in  his  hands  as  treasurer.  There  was,  how- 
ever, no  evidence  to  support  this  statement; 
and  the  secretary  said  it  never  had  his 
sanction. 

As  to  the  argument  founded  on  the 
alleged  neglect  on  the  part  of  the  trustees, 
the  18  &  19  Vict  c.  63.  nowhere  said  that 
the  misconduct  of  the  trustees  was  to  deprive 
the  society  of  the  remedies  given  to  it  by 
the  act  for  the  recovery  of  their  money 
against  the  estate,  assets  and  effects  of  the 
treasurer.  It  assimied  that  there  had  been 
improper  conduct  when  the  treasurer,  in- 
stead of  paying  the  money  into  the  savings 
bank,  retained  it  in  his  hands.  The  legis- 
lature had  thought  fit,  where  a  number  of 
poor  persons  were  concerned,  to  say  that 
they  should  have  priority  over  the  other 
creditors  of  their  ofiicer.  All  persons, 
therefore,  who  dealt  with  the  treasurer 
knew,  or  they  must  be  taken  to  have  known, 
that  such  was  the  law,  and  that  his  estate 
was  mortgaged  to  the  full  amoimt  of  what 
was  due  from  him  to  the  society  in  priority 
to  all  other  demands.  It  could  not  be  said 
that  this  was  unfedr  or  improper;  still  at 
the  same  time  it  was  true  that  the  act 
must  be  construed  strictly.  The  defendants 
charged  the  society  with  neglect,  and  said 
that  it  had  omitted  to  audit  the  accoimts, 
and  that  they  were  satisfied  with  such 
information  as  it  had  pleased  the  treasurer 
to  give  them;  but  assuming  this,  and  that 
they  had  placed  confidence  in  the  treasurer, 
still  they  had  not  lost  the  advantage  given 
to  them  by  the  18  &  19  Vict.  c.  63.  The 
result,  therefore,  is,  that  the  assets  and 
effects  of  the  treasurer  were  and  must  be 
charged  with  the  money  which  was  due  from 
him  when  he  executed  the  deed  of  assign- 
ment to  the  defendants.  They  must  there- 
fore pay  the  amount  to  the  plaintiffs,  with 
the  costs  of  the  suit ;  and  the  defendants 
must  be  at  liberty  to  retain  their  costs  out 
of  the  estate  of  which  they  were  trustees. 


Wood,  V.C. 

1862. 
Nov.  10,  11. 

1863. 

F  b    21  '"     HOWELLS  t^.  JENKINS. 

LoaDS  Justices. 

June  23; 

July  25. 

Will — Election — Compensation  to  (he 
disappointed  Devisees — Inquiry, 

A  testator  toas  entitled  to  a  moiety  only  of 
each  of  two  farms,  caUed  T,  and  P,  the 
remaindng  mmety  of  each  belonging  in  eqwil 
shares  to  W.  and  L.  The  testator  by  his  mil 
gave  ''my  farm  called  T."  to  W.  and  E, 
their  heirs  and  assigns,  as  tenants  in  common. 
And  he  gave  them  200/.  towards  rebuUdiag 
and  repairing  the  house,  isc  ''  on  my  saii 
farm  T."  He  then  devised  "  my  farm  called 
P."  to  the  plaintiffs  in  Wee  manner,  but  withr 
out  any  similar  gift  for  repairs.  After  his 
death  L.  conveyed  all  his  interest  in  the  two 
farms  to  the  plaintiffs: — Held  (affirming 
the  decision  of  one  of  the  Vice  Chancellors  J, 
that  W,  must  elect  whether  he  would  take 
under  or  against  the  will. 

Held,  also,  upon  his  deeting  to  take 
against  the  will,  that  the  benefits  he  would 
have  taken  under  the  will  must  be  apportioned 
in  compenscUion  of  the  disappointed  devisees, 
in  proportion  to  the  value  of  the  gifts  tphieh 
they  lost  by  his  election;  and  the  consequei^tial 
inquiries  as  to  those  values  were  directed  in 
Chambers, 

Lewis  Jenkins,  by  his  will,  dated  the 
27th  of  January  1847,  gave  and  devised  his 
farm  called  Tyr-y-Wain  unto  and  between 
William  Jenkins  and  EHzabeth  Jenkins,  and 
their  several  heirs  and  assigns,  as  tenants  in 
common,  and  directed  that  in  case  either 
William  Jenkins  or  £li£abeth  Jenkins 
should  die  without  leaving  lawful  issue  at 
the  time  of  his  or  her  death,  the  share  of 
the  one  so  dying  should  go  to  the  other 
of  them,  his  or  her  heirs  and  assigns  for  ever. 
And  the  testator  gave  unto  and  between 
the  said  William  Jenkins  and  Elizabeth 
Jenkins  the  sum  of  200L  towards  rebuild- 
ing and  repairing  the  house,  outhouses  and 
other  buildings  on  his  said  farm  called  T^r^ 
y-Wain.  And  the  testator  devised  his  fitfin 
called  Pedole  to  Jennet  Howells,  Ann 
Roberts  and  Jennet  Jeukina,   and  their 
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several  heirs  and  assigns  as  tenants  in  com- 
mon. 

Lewis  Jenkins  at  the  time  of  his  death  was 
seised  of  a  moiety  only  of  the  farms  called 
Tyr-y-Wain  and  Pedole.  W.  Jenkins  was  at 
that  time  seised  of  one  undivided  fourth 
part  of  each  of  the  same  farms,  and  Lle- 
wellyn Jenkins  of  the  remaining  fourth  part 
thereof  Llewellyn  Jenkins,  by  an  inden- 
ture dated  the  28th  of  September  1847, 
conveyed  his  undivided  fourth  part  in  both 
farms  to  the  use  of  Ann  Jenkins  for  life, 
with  remainder  to  Jennet  Howells  and  Ann 
Roberts,  their  heirs  and  assigns,  as  tenants 
in  common. 

Ann  Jenkins  died  in  November  1858. 

Under  these  circumstances  a  bill  was 
filed  by  Jennet  Howells  and  Ann  Roberts 
against  William  Jenkins  and  Elizabeth 
Jenkins,  praying  that  the  rights  and  inter- 
ests of  the  plaintiffs  and  defendants  re- 
spectively under  the  will  of  the  said  Lewis 
Jenkins  and  imder  the  indenture  of  the 
28th  of  September  1847  might  be  ascer- 
tained and  declared  by  the  Court 

Mr,  W,  M,  James  and  Mr,  Freeling,  for 
the  plaintiffs,  contended  that  the  defendant 
W.  Jenkins  was  bound  to  elect  to  take 
either  under  or  against  the  will  They  cited 
the  following  cases : 

-Padhuryy,  Clark,  2  Mac.  «fe  G.  298; 

«.  c.  19  Law  J.  Rep.  (n.s.)  Chanc.  533. 

FiUnmoM  v.  Fttzsinums,  28  Beav.  417. 

Mr.  WiUeock  and  Mr.  Hohhouse,  for  the 
defendants,  cited  the  following  authorities: 
Lord  Rancliffe  v.  Lady  Parhyns^    6 

Dow,  179,  185,  190. 
Dummer  v.  Pitcher,  2  MyL  <fe  K.  262, 
274. 

Wood,  V.C.  (Nov.  11),  said  that  the 
question  depended  on  this,  namely,  whether 
the  words  used  by  the  testator  (assuming 
him  to  have  been  the  owner  of  the  entirety 
of  the  fiurm  Pedole)  necessarily  implied  an 
intention  to  devise  the  entirety.  Where  a 
testator  possessing  but  a  partial  interest  in 
property  purported  to  devise  the  entirety,  the 
Court  was  disposed  to  limit  the  words  to  the 
interest  which  he  possessed ;  but  that  incli- 
nation must  give  way  to  the  plain  language 
of  the  wilL  The  terms  of  the  devise  in  this 
case  were  as  strong  as  those  used  in  Fitz- 
simans  v.  Fitzsimoru,  And  the  case  was 
strengthened  by  the  gift  of  200L  for  the 


purpose  of  repairs  on  Tyr-y-Wain ;  and  the 
terms  of  the  two  devises  of  Tyr-y-Wain  and 
Pedole  being  identical,  notwithstanding  the 
absenoe  of  any  gift  of  money  for  repairs  in 
the  case  of  the  latter,  the  one  might  be 
construed  by  the  other.  He  must  therefore 
make  a  declaration  that  the  defendant 
William  Jenkins  was  bound  to  elect  whe- 
ther he  would  take  under  or  against  the 
will — the  decree  to  be  drawn  up  in  the 
alternative,  declaring  the  rights  of  the  seve- 
ral parties  according  as  William  Jenkins 
should  elect  to  take  under  or  against  the 
wilL 

Feb.  21. — A  question  having  aris^i  on 
the  minutes  as  to  what  would  be  the  result 
if  W.  Jenkins  elected  to  take  against  the 
will,  the  case  now  came  on  to  be  spoken 
to  on  the  minutes. 

Mr.  Willcock  submitted  that  as  the  tes- 
tator devised  one-half  of  Tjrr-y-Wain  to  E. 
Jenkins,  and  he  had  sufficient  interest  in 
Tyr-y-Wain  to  satisfy  that  devise,  therefore 
E.  Jenkins  was  entitled  to  that  moiety, 
as  her  rights  could  not  be  affected  by  W, 
Jenkins's  election. 

Wood,  V.C.  said,  that  whatever  was 
given  up  by  W.  Jenkins  must  be  applied 
to  compensate  persons  disappointed  by  his 
election,  and  those  persons  would  have 
against  K  Jenkins  the  same  right  that  W. 
Jenkins  had,  namely,  to  share  with  her 
whatever  passed  under  the  devise ;  it  was 
incorrect  to  say  that  one  moiety  of  Tyr-y- 
Wain  was  devised  to  Elizabeth  Jenkins. 

The  Court  declared,  without  prejudice  to 
any  question  between  the  defendants,  that, 
if  W.  Jenkins  should  elect  to  take  un- 
der the  will,  then  the  whole  of  the  fEurm 
called  Pedole  would  belong  to  the  plain- 
tiffs, and  also  one-fourth  of  the  farm  called 
Tjrr-y-Wain,  under  the  conveyance  made 
by  Llewellyn  Jenkins;  and  that  if  W. 
Jenkins  should  elect  to  renounce  all 
benefits  given  or  devised  to  him  by  the 
said  will,  then  three-fourths  of  the  farm 
called  Pedole  and  one  moiety  of  the  farm 
called  Tyr-y-Wain  would  belong  to  the 
plaintiffs ;  and  one-fourth  of  the  farm  called 
Tyr-y-Wain  would  belong  to  the  defendant 
Elizabeth  Jenkins,  and  ^e  remaining  one- 
fourth  of  the  said  farms  would  belong  to 
the  defendant  W.  Jenkins. 
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Against  this  decision  William  Jenkins 
appealed,  and  the  appeal  was  heard,  before 
the  Lords  Justices,  on  the  23rd  of  June, 
when  the  same  counsel  (except  that  Mr,  F, 
J,  Wood  appeared  in  lieu  of  Mr.  Hob- 
house,)  were  heard  on  the  appeal  The  only 
additional  case  cited  was  Ghave  y.  Chave 
r^l.R,  May  17,  1830),  mentioned  by  Vice 
Chancellor  Wood  in  his  judgment  of  the 
11th  of  November  1862,  wMch  b  more 
fiilly  reported  in  2  Jo.  AH.  706.  See 
Ibidem^  p.  713,  note  (a). 

Their  Lordships  expressed  their  opinion 
that  the  decision  of  the  Vice  Chancellor 
was  correct  in  principle,  and  that  his 
Honour^s  decree  must  be  affirmed.  They 
considered  that,  if  a  person  elected  to  take 
against  a  wiU,  the  share  of  the  testator's 
property  given  to  and  renounced  by  him 
must  be  applied  to  compensate  those  who 
were  disappointed,  in  proportion  to  the  bene- 
fits of  which  they  were  deprived  by  his 
election. 

July  2b, — The  case  was  mentioned  on 
the  minutes,  when  the  defendant  William 
Jenkins  elected  to  take  against  the  will, 
and  the  following  were  the  minutes  of  the 
order: 

''  The  defendant  William  Jenkins,  by  his 
counsel,  electing  to  renounce  all  benefits 
given  or  devised  to  him  by  the  will  of 
Lewis  Jenkins,  this  Court  doth  declare  that 
three  fourth  parts  of  the  farm  called  Pedole 
belong  to  the  plaintiffs  and  the  remaining 
one-fourth  thereof  belongs  to  the  defendant 
William  Jenkins ;  and  that  one-fourth  part 
of  the  form  called  Tyr-y- Wain  belongs  to  the 
plaintiffs,  and  one  other  fourth  part  thereof 
belongs  to  the  defendant  William  Jenkins, 
and  that  one  other  fourth  part  thereof 
belongs  to  the  defendant  Elizabeth  Jenkins, 
subject  to  the  limitation  in  the  said  will 
contained  of  the  last-mentioned  one-fourth 
to  the  defendant  William  Jenkins  in  the 
event  of  the  death  of  the  said  Elizabeth 
Jenkins  without  leaving  issue  living  at  the 
time  of  her  deatL 

"  Direct  an  inquiry,  what  are  the  respec- 
tive values  of  the  one-fourth  of  the  farm 
called  Pedole,  of  which  the  plaintiffs  have 
been  deprived  by  the  election  of  the  defen- 
dant William  Jenkins,  and  of  the  vested 
interest  of  the  defendant  Elizabeth  Jenkins 
in  one-eighth  of  the  &rm  called  Tyr-j- 


Wain,  and  her  contingent  int^^st  in  one 
other  eighth  part  of  the  said  fEurm,  of  which 
she  has  been  deprived  by  the  like  election. 
''And  it  is  ordered,  that  all  the  estate  and 
interest  to  which  the  defendant  William 
Jenkins  would  have  been  entitled  in  the 
said  fium  called  Tyr-y-Wain  under  the  said 
will,  and  which  has  been  renounced  by 
him,  be  apportioned  between  the  plaintiffs 
and  the  defendant  Elizabeth  Jenkins,  in 
proportion  to  the  values  found  upon  the 
said  inquiry." 


BOMILLT,  M.R.  ) 
July  22,  31.      }       DALLY  ^.WONHAM. 

Vendor  and  Purchaser — Sale  to  Agent 

A,  being  under  ike  impreedon  that  he 
UHU  the  aheolute  owner  of  an  estate  tMeh 
he  had  not  seen  for  twenty  years^  sold  U  t^ 
his  agent  for  an  annuity  of  ^01.  for  thejoisU 
lives  of  himself  and  his  wife  and  the  life  of 
the  survivor  of  them.  The  estate  was  at  the 
time  settled  on  his  wife  for  her  separate  use 
for  lifey  A,  being  entitled  only  to  the  reversion 
in  fee  expectant  on  his  wife's  decease.  The 
interest  of  the  wife  was  wholly  overlooked, 
both  by  herself  and  her  husband  The  hus- 
band pressed  the  sale  forwardy  and  being  a 
solicitor  himself  prepared  the  deeds,  and  was 
m^)st  anxious  for  the  completion  of  the  pur- 
chase. He  died  unthin  a  year  after  it  was 
completed,  having  devised  all  his  property  to 
his  wife.  The  consideration  was  grossly  in- 
adequate, the  net  yearly  rental  of  the  pro- 
perty being  nearly  40/.  Upon  a  bill  by  the 
wife  to  obtain  a  re-conveyance  of  the  estate, 
— Held,  that  the  sale  could  not  be  stysported; 
the  agent  residing  on  the  spot  and  knowing 
the  value  of  the  estate,  which  the  vendor  did 
not;  andthataUhough  (assuming  the  annuity 
to  be  an  adequate  consideration  for  the  rever- 
sion J  the  purduuer  might  keep  the  reversion 
on  paying  the  consideration  stipulated  to  be 
paid  for  the  estate  in  possession,  he  wcu  not 
entitled  to  retain  his  purchase  either  with  an 
abatement  from  the  consideration  or  tU  a 
value  to  be  fixed  by  the  Court;  and  that  the 
plaintiff  was  entitled  to  a  reconveyance  of  the 
estate  and  also  to  the  costs  of  the  suit. 

This  bill  was  filed  by  Frances  Dally, 
widow,  to  set  aside  the  purchase  of  a  piece 
of  land  and  premises  situate  in  the  pariah 
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of  South  Berated,  in  the  county  of  Sussex. 
The  premises  consisted  of  nine  timber-built 
cottages,  with  sl&ted  roofs,  and  a  pew  in 
Bognor  Chapel;  they  were  formerly  the 
estate  of  Elizabeth  Dally,  and  she  by  her 
wm,  dated  the  29th  of  April  1843,  devised 
and  bequeathed  all  h^  real  and  personal 
estate  of  what  nature  or  kind  soever  of 
which  she  might  die  possessed,  unto  Alfred 
Florance,  whom  she  appointed  executor  in 
trust,  to  receive  the  rents,  dividends  and 
interest,  and  pay  and  apply  the  same  unto 
and  to  the  use  of  her  daughter-in-law 
Frances,  the  wife  of  her  son  Frank  Fether 
Dally,  for  her  sole  and  separate  use,  sepa- 
rate and  apart  from  and  not  subject  to  or 
in  any  manner  liable  to  the  debts  and  con- 
trol of  her  said  husband,  for  and  during 
her  life,  and  after  her  decease  in  trust  to 
apply  the  rents,  dividends  and  interest 
thereof  to  F.  F.  Dally  for  his  life,  and 
after  his  decease  in  trust  for  the  absolute 
use  and  benefit  of  her  granddaughter  Frances 
Jane,  daughter  of  F.  F.  Dally  and  Frances 
his  wife,  upon  her  attaining  the  age  of 
twenty-one  years  or  day  of  marriage  which 
should  first  happen. 

The  testatrix  died  on  the  4th  of  March 
1846. 

Frances  Jane  Dally,  her  granddaughter, 
died  on  the  12th  of  April  1850,  under 
twenty-one  and  without  being  married ;  she 
left  her  father  her  heir-at-law  and  also 
heir-at-law  of  the  testatrix,  and  he  became 
entitled  in  remainder  to  the  fee  simple  of 
the  estate  expectant  upon  the  decease  of 
his  wife  Frances  Dally. 

F.  F.  Dally  for  some  years  practised  as 
a  solicitor  at  Maidstone,  but  from  ill  health 
and  reduced  circumstances  he  went  to  reside 
with  his  wife  at  Guernsey,  and  he  had  not 
seen  the  premises  in  question  for  twenty 
years  and  upwards.  By  his  will  dated  the 
5th  of  November  1852,  after  directing 
payment  of  his  debts,  he  gave  and  de- 
vised all  his  real  and  personal  estate 
whatsoever  and  wheresoever  to  his  wife 
Frances  Dally,  her  heirs,  executors,  admin- 
istrators and  assigns  absolutely,  and  he 
appointed  her  sole  executrix. 

William  Kimber  Wonham,  the  defen- 
dant, was  a  builder  residing  at  Bognor;  he 
acted  as  the  agent  of  Mr.  Dally,  received 
the  rents,  repaired  the  buildings  and  ma- 
naged the  property  generally. 


Several  offers  had  been  made  to  purchase 
the  premises,  but  they  had  gone  off;  and 
in  January  1861  Mr.  Dally  suggested  that 
Mr.  Wonham  should  become  the  purchaser ; 
this  led  to  a  correspondence,  in  which  Mr. 
Dally  expressed  great  anxiety  that  he  should 
purchase  the  property.  It  was  accordingly 
arranged  between  them  that  Mr.  Wonham 
should  become  the  purchaser,  in  considera- 
tion of  an  annuity  of  40/.  per  annum,  pay- 
able during  the  lives  of  F.  F.  Dally  and  his 
wife. 

On  the  26th  of  July  1861  Mr.  DaUy  con- 
veyed the  premises  in  question  to  Mr. 
Wonham  in  fee,  in  consideration  of  a  sum 
of  600/.,  which  was  never  paid.  The  only 
consideration  was  a  bond  of  Mr.  Wonham, 
in  the  penal  sum  of  600/.,  conditioned  to  be 
void  on  his  paying  an  annuity  of  40/.,  by 
quarterly  payments  to  Mr.  Dally  during  the 
joint  lives  of  himself  and  his  wife,  and  the 
life  of  the  survivor  of  them.  At  that  time 
they  were  of  the  respective  ages  of  sixty-three 
and  forty-nine ;  he  having  attained  tiie  age 
of  sixty-three  on  the  29th  of  March  1861, 
and  she  having  attained  the  age  of  forty- 
nine  on  the  24th  of  March  1861. 

On  the  10th  of  Aprill862  Frank  F.  DaUy 
died,  and  on  the  29th  of  October  1862  this 
bill  was  filed  to  set  aside  the  transaction, 
on  grounds  which  are  fully  stated  in  the 
judgment 

Mn  Selwyn,  Mr,  Roberts  and  Mr.  J^ssd^ 
for  the  plaintiff 

Mr,  SouthffcUe  and  Mr.  Babinffton,  for 
the  defendant. 

Mr.  Selwyn,  in  reply. 

The  Mastbb  of  the  Rolls. — ^The  in- 
terest of  Mrs.  Dally  in  this  property  seems 
to  have  been  unknown,  or  to  have  been 
disregarded,  by  every  one,  including  herself. 

The  annual  rental  of  the  property,  on  the 
average  of  eleven  years  prior  to  the  sale, 
was  63/.  13*.  6</.  The  net  rental,  after  de- 
ducting commission  to  the  defendant  at  5/. 
per  cent  was  37/.  6*.  lOd,  The  average, 
however,  of  the  last  four  years  a  little  ex- 
ceeded 40/.  a  year.  In  1860  the  real  rental 
was  38/.  3*.  6rf.  The  terms  of  the  sale  were, 
that  the  defendant  should  pay  40/.  per 
annum  by  quarterly  payments  to  Mr.  Dally 
for  his  life,  and  to  the  plaintiff  for  her  life, 
if  she  should  survive.  It  was  to  be  secured 
only  by  the  bond  of  Mr.  Wonham,  not  by 
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any  charge  upon  the  property.  The  plaintiff 
-was  no  party  to  the  deed,  nor  did  she  in 
any  way  concur  in  the  sale.  She  certainly 
was  cognizant  of  it,  but  she  appears  to  have 
been  ignorant  of  her  title  to  tiie  property. 
The  defendant  was  also  ignorant  of  her 
title,  and  Mr.  Dally  seems  to  have  forgotten 
it,  as  throughout  he  treated  with  the  defen- 
dant as  if  he  were  the  absolute  owner  of  the 
property.  In  1861  the  net  produce  of  the 
property  was  50/.  10*. ;  in  the  year  1862 
it  amounted  to  66/.  I6s, ;  and  33/.  8*.  has 
been  received  for  the  first  half  of  the  pre- 
sent year.  This  however,  the  defendant 
says,  has  been  produced  by  the  outlay  he 
has  made  for  the  improvement  of  the  pre- 
mises. There  are  various  estimates  made  by 
the  surveyors  of  the  property  on  both  sides; 
but  the  test  of  value  that  seems  the  best  is, 
the  price  which  could  have  been  obtained 
for  it  in  the  market  had  it  not  been  for 
the  claim  of  the  plaintiff  The  defendant, 
it  appears  from  the  evidence,  could  have 
sold  the  property  for  950/.,  including  a 
pew  in  the  diurch  valued  at  25/.  by  one 
side  and  50/.  by  the  other,  and  a  contract 
to  that  effect  was  entered  into,  which,  in 
consequence  of  this  suit,  was  broken  off. 

The  price  given  for  the  purchase  was 
grossly  inadequate.  In  fact,  the  defendant 
obtained  the  property  on  payment  of  an 
annuity,  when  the  annual  rents  of  the  estate 
were,  and  are  now,  more  than  sufficient  to 
discharge  it  It  was  also  an  annuity  which, 
practically,  was  to  last  only  during  the  life 
of  the  pliontiff ;  for  her  husband  was  known 
to  have  been  in  a  very  precarious  state  of 
health,  and  he  frequently  refers  to  it  in  the 
latter  part  of  his  correspondence ;  and  he, 
in  taust,  died  within  a  year  after  the  con- 
tract was  completed.  It  is,  however,  clearly 
proved  that  the  husband  was  very  anxious 
to  complete  the  transaction,  and  that  though 
he  at  first  required  a  sum  to  be  paid  by  way 
of  premium  in  addition  to  the  annuity,  he 
abandoned  this,  and  was  very  desirous  to 
complete  the  transaction  without  it 

It  is  clear  that  he  pressed  the  defendant 
to  complete ;  he  prepared  the  deed,  sent  it  at 
once  to  the  defendant's  solicitor  to  engross 
and  to  have  it  executed,  and  that  he  exe- 
cuted it  himself,  without  compulsion  or 
pressure. 

This  is  a  strong  fact  in  favour  of  the 
defendant;  but  notwithstanding  that  this 


hct  is  proved,  still,  having  regard  to  the 
circumstances  that  the  agent  was  residing 
on  the  spot,  and  had  done  so  for  twenty 
years  previously,  and  that  he  perfectly  weU 
knew  the  value  of  the  property,  whidi  the 
vendor  did  not,  and  had  not  seen  it  for 
twenty  years,  I  should  have  been  of  opin- 
ion that  the  transaction  was  not  to  be 
maintained  unless  the  agent  had  told  him 
the  real  value  of  the  property,  or  the  sum 
which  it  might  have  been  sold  for,  as  if  he 
had  said,  '^  though  I  will  not  give  this  price, 
still  we  may  sell  this  property  for  900/." 
That  would  have  been  an  argument  oi  some 
value  to  him. 

If  the  vendor  had  insisted  on  the  defen- 
dant taking  the  property  for  the  payment 
of  the  annuity,  it  might  have  been  sup- 
ported partly  on  the  groimd  of  bounty 
towards  the  defendant,  and  some  expres- 
sions in  Mr.  Daily's  letters  were  relied 
upon  ta  support  that;  but,  in  truth,  it  is 
clear  that  Mr.  Dally  did  not  so  mean  it; 
he  did  not  know  the  value  of  the  property, 
and  he  did  not  know  what  it  would  fetdi 
if  offered  for  sale.  But  the  defendant^ 
from  his  position,  must  be  taken  to  have 
been  acquainted  with  the  real  value  of  the 
property.  I  think,  therefore,  that  this  sale 
could  not  have  been  upheld  if  the  husband 
had  possessed  the  absolute  ownership  of 
the  property.  But  that  is  not  so,  and  this 
is  the  question  which,  to  my  mind,  makes 
the  circumstances  so  peculiar.  The  entire 
life  estate  was  vested  in  the  wife  for  her 
separate  use;  this  the  husband  could  not 
sell,  and  did  not  seU,  although  it  is  obvious 
that  all  parties  believed  he  had  the  fee 
simple,  and  could  sell  it  if  he  thought  fit 

When  these  circumstances  were  pointed 
out  to  the  defendant  by  his  legal  advisers, 
after  the  bUl  was  filed,  this  proposal  was 
made,  viz.,  that  the  plaintiff  should  enjoy 
the  property  for  her  life,  and  that  the  defen- 
dant should  take  the  reversion. 

This,  as  might  be  expected,  was  rejected 
by  the  plaintiff,  who  made  a  counter-pro- 
posal, as  little  likely  to  be  accepted,  that 
the  plaintiff  should  take  the  rents  for  her 
life,  and  that  the  defendant  should,  in 
addition  to  the  rent,  pay  40/.  per  annum  for 
the  reversion.  It  is  manifest  that  the  plain- 
tiff is  entitled  to  be  put  into  possession  of 
the  property  for  her  life.  The  question 
then  is,  how  is  the  reversion  to  be  dealt 
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with  on  the  one  hand,  and  what  is  to  be 
done  with  the  deed,  and  the  agreement 
on  the  other.  If  the  whole  transaction  is  to 
be  set  aside  the  pbdntiff  ia  entitled  to  the 
fee  simple,  as  she  is  the  sole  devisee  under 
her  husband's  will;  if  the  reversion  was 
his  to  dispose  of^  it  passed  at  Ms  death  to 
her  absolutely,  and  in  that  her  life  estate 
would  merge. 

I  have,  therefore,  thought  it  useful  to 
consider  how  the  matter  would  stand  if  the 
husband  were  now  aUve  and  the  wife  had 
enforced  her  right  and  had  taken  possession 
of  the  property;  and  if  she  were  now  in 
receipt  of  the  rents  for  her  separate  use,  and 
insisted  upon  her  right  to  continue  so 
during  her  life,  what,  in  that  case,  would  be 
the  rights  and  obligations  between  the  hus- 
band and  wife  on  the  one  hand  and  the 
defendant  on  the  other.  It  is  clear  that 
the  husband,  if  he  resorted  to  this  Court 
to  enforce  the  arrangement,  could  not  com- 
pel the  defendant  to  pay  him  the  annuity 
of  40/.  a  year,  which  was  given  solely  in 
consideration  of  the  defendant's  being  put 
into  immediate  possession  of  the  estate.  I 
am  equally  clear  that  the  defendant  could 
not  insist  on  his  right  to  keep  the  husband's 
reversion  in  the  fee  simple  of  the  land  with- 
out paying  anything  for  it  It  is  plain  that 
it  was  not  intended  to  be  a  gift ;  and  that 
some  consideration  must  be  paid  for  it  if  the 
matter  rested  in  contract.  It  is  clear  that  the 
husband  could  not  maintain  a  bill  against 
the  defendant  when  he  could  not  give  the 
fee  simple  of  the  estate  intended  to  be 
bought  with  immediate  possession.  It  is 
equally  clear  that  the  defendant^  if  he 
pleased,  might  take  the  reversion,  which 
was  all  the  husband  could  convey,  on 
paying  the  consideration  he  had  offered  for 
the  whole  estate  in  possession ;  but  I  doubt 
whether  the  defendant  could  have  main- 
tained a  suit  for  the  purchase  of  the  rever- 
sion on  the  footing  of  making  such  a  de- 
duction from  the  purchase-money,  that  is, 
firom  the  annuity  of  40/.  per  annum,  as  the 
Court  might  tlunk  properly  proportionate 
to  the  husband's  interest  in  the  property; 
it  would,  in  fact,  1  think,  be  making  a  new 
and  totally  different  contract  between  these 
parties.  The  husband  might  naturally  and 
reasonably  say,  I  thought  I  had  the  fee 
simile,  and  that  was  what  I  intended  to 
sell  and  nothing  else.    If  I  were  compelled 
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to  sell  the  reversion  for  the  possession  of 
an  annuity  of  40/.  a  year,  can  I  properly 
be  compelled  to  complete,  with  an  abate- 
ment of  the  consideration,  a  contract  which, 
had  I  known  of  my  wife's  estate,  I  should 
never  have  entered  into  ?  But  if  the  Court 
could  not  give  this  during  his  life,  it  must 
be  equally  unable  to  enforce  it,  after  the 
death  of  the  husband,  on  his  representa- 
tives. Evien  where  sales  of  reversions  have 
been  completed  this  Court  has  frequently 
set  them  aside  on  slight  proofs  of  inade- 
quate value,  and  it  could  not  consider  a 
contract  for  the  sale  of  an  estate  in  con- 
sideration of  an  annuity  as  a  sale  of  a 
reversion  and  then  compel  specific  per- 
formance of  it  on  terms  which,  if  it  had 
been  actually  carried  into  effect  between 
the  parties,  t^e  Court  would  have  set  aside 
on  proof  of  the  inadequate  value.  I^  in 
order  to  avoid  this  task,  the  Court  were  to 
attempt  to  fix  the  value  of  the  reversion  by 
statements  or  by  evidence,  it  would,  I  ap- 
prehend, be  still  more  at  variance  with  the 
rules  of  this  court,  the  end  of  which  would 
be  to  compel  one  man  and  the  represen- 
tative of  another  man  to  enter  into  a  con- 
tract for  the  purchase  of  that  which  the 
latter  never  intended  to  sell 

I  have,  therefore,  come  to  the  conclusion 
that  the  conveyance  and  bond  entered  into 
and  executed  by  and  between  Mr.  Dally 
and  the  defendant,  and  the  contract  on 
which  they  were  founded,  were  wholly  ino- 
perative and  incapable  of  taking  effect,  or  of 
being  enforced  by  this  Court,  and  therefore 
these  two  instruments  must  be  delivered 
up  and  cancelled,  and  the  defendant  must 
be  compelled  to  reconvey  the  estate,  and 
the  plaintiff  put  into  possession  of  the  rents 
and  profits. 

There  must  be  an  account  taken  of  the 
rents  and  profits  of  the  estate  received  by 
the  defendant  since  the  26th  of  July  1861, 
and  in  taking  such  account  the  defendant 
must  be  allowed  all  sums  of  money  pro- 
perly expended  by  him  in  repairs  and 
lasting  improvements;  he  must  also  be 
allowed  all  sums  of  money  paid  by  him  in 
respect  of  the  annuity.  The  plaintiff,  how- 
ever, is  entitled  to  the  costs  of  the  suit. 
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TUCKNISS  V. 
ALEXANDER. 


District  Chapels — Right  to  Fees — Ancient 
Parochial  Chapelry  —  Church  Building 
Acts — Marriages  by  Licence, 

An  ancient  chapelry ^  situate  vnihin  a  large 
parish^  had  from  time  immemorial  had  a 
separate  church  and  churchyard^  and  sepa- 
rate churchwardens  and  churchrrates,  and  the 
incumbent  had  perfomud  marriages,  christ- 
eningSy  churchings  and  burials,  and  I'etcdned 
the  fees  to  his  own  use.  The  right  ofpresentor 
tion  to  the  chapelry  (which  was  a  per- 
petual curacy)  was  in  the  rectdt  of  the 
parish  The  chapelry  loas  described  as  a 
*^ parish"  in  the  Ecclesiastical  Survey,  but  in 
recent  local  acts  of  parliament  the  church  of 
the  chapelry  was  referred  to  cu  a  ^^  church 
or  ancient  chapel  of  ease" : — Held,  ^uzt  the 
chapelry  wm  not  a  distinct  parish,  and  that 
under  the  pouter  conferred  by  the  59  Geo,  3. 
c.  134.  s,  16,  authorizing  the  assignment  of 
a  district  to  a  chapel  of  ease  or  parochial 
chapel,  the  Ecclesiastical  Commissioners  were 
authorized  to  divide  the  chapelry  into  dis- 
tricts and  to  assign  a  particular  district  to 
the  ancient  chapel. 

The  incumbent  of  a  district  parish  validly 
constituted  under  the  Church  Building  Acts 
(68  Geo.  3.  c,  46.  and  69  Geo.  3.  c.  134), 
has  an  exclusive  right  to  celebrate  mar- 
riages by  banns,  bettveen  persons  both 
of  whom  are  resident  within  the  district 
parish. 

Whether  after  the  creation,  under  the 
6  <!&  7  Vict,  c,  37.  (PeeVs  Act),  of  new  parishes 
out  of  parts  of  any  existing  parish,  the  in- 
cumbent of  the  old  parish  still  retains  by 
virtue  of  the  saving  clause  (s,  18.)  the  right 
to  publish  banns  and  celebrate  marriages 
between  persons  both  of  whom  are  resident 
in  the  new  parishes — quaere. 

Where  a  licence  is  granted,  in  due  form, 
for  marrixige  at  a  particular  church,  the 
incumbent  is  under  no  obligation  to  inquire 
whether  there  has  been  a  sufikient  residence 
to  justify  the  granting  of  the  licence.  His  pro- 
per course  is  to  assume  the  regularity  of  licence 
and  to  perfo)'m  the  marriage  ceremony. 

This  was  a  special  case,  under  the 
13  &  14  Vict  c  35,  to  determine  the  right 


to  the  fees  as  between  the  minister  of  the 
original  chapelry  of  Oldham,  in  Lancashire, 
and  the  miiiisters  of  the  various  districts 
into  which  it  had  been  divided. 

The  special  case  stated  that  the  parish  of 
Prestwich,  or  Prestwich-cum-Oldham,  in  the 
county  of  Lancaster,  formerly  in  the  dio- 
cese of  Chester,  but  now  in  the  diocese  of 
Manchester,  was  an  ancient  parish;  and 
within  the  same  there  were  and  had  been 
from  time  immemorial,  a  parish  church  and 
churchyard;  and  within  the  said  parish 
there  had  been  from  time  immemorial  a 
parochial  chapelry,  commonly  called  Old- 
ham Chapelry,  and  within  the  said  chapelry 
there  were  and  had  been  from  time  imme- 
morial a  church  or  chapel,  called  Oldham 
Church,  and  a  church  or  chapel  yard  thereto 
annexed ;  and  that  the  said  diapeliy  was 
called  a  parish  in  the  ecclesiastical  survey ; 
and  the  said  church  or  chapel  and  church 
or  chapel  yard  were,  and  had  been  from  time 
immemonal,  used  as  and  held  to  be  the 
parish  church  and  churchyard  of  such 
chapeliy  or  parish.  The  said  church  or 
chapel  of  the  said  Oldham  chapeliy  had 
been  from  time  .inmiemorial  a  perpetual 
curacy,  and  the  right  of  presentation  hereto 
was,  and  had  been  from  time  immemorial, 
vested  in  the  rector  of  the  parish  of  Prest- 
wich, and  at  the  said  church  or  chapel  of 
Oldham  banns  of  marriage  had  been  pub- 
lished, and  marriages,  christenings,  church- 
ings and  burials  were  and  had  been  im- 
memorially  solemnized  and  inmiemorially 
performed,  and  the  fees  paid  in  respect 
thereof  had  been  inmiemorially  received 
and  retained,  exclusively  for  his  own  use, 
by  the  incumbent  for  the  time  being  of  the 
said  Oldham  church  or  chapel  That  the 
incumbent  and  inhabitants  had  from  time 
immemorial  nominated  and  appointed 
churchwardens,  who  had  frt>m  time  imme- 
morial exercised  jurisdiction  as  such  in 
matters  civil  and  ecclesiastical  indepen- 
dently and  exclusively  of  the  parish  of 
Prestwich  in  like  manner  in  all  respects  as 
if  the  said  chapelry  had  been  a  parish  from 
time  immemorial ;  and  the  said  Oldham 
Church  had  been  from  time  immemorial 
repaired  by  means  of  rates  levied  on  the 
inhabitants  of  the  said  ancient  chapelry, 
and  those  only  who  had  not  from  time 
immemorial  been  rated  for  the  repair  of 
the  parish  church  of  Prestwich.     That  the 
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said  chapelry  liad  from  time  immemorial 
enjoyed  and  exercised  independent  paro- 
chial rights. 

The  special  case  then  stated  that  four  dif- 
ferent chapels  existed  within  the  chapelry  of 
Oldham :  namely,  a  chapel-of-ease  at  Shaw, 
in  Crompton,  and  in  the  years  1757,  1768 
and  1769,  three  other  duly  consecrated 
chapels-of-ease,  namely,  St.  Margaret's  in 
Hollinwood,  St  Peter's  in  Oldham,  and 
St  Paul's  in  Royton,  and  the  ancient  church 
of  Oldham,  and  that  four  chapels  were 
augmented  from  Queen  Anne's  Bounty  or 
by  public  grants,  and  under  two  local  acts 
(4  Geo.  4.  c  bdv.  and  9  Geo.  4.  c.  xcix.) 
for  rebuilding  the  ancient  church  at  Old- 
ham. The  ancient  church  had  been  partially 
pulled  down  and  rebuilt  That  in  the  year 
1829  a  church  called  St  James's,  in  Green- 
acre's  Moor,  within  the  said  chapelry,  was 
erected,  under  the  58  G^.  3.  c.  45;  and  by 
an  order,  dated  the  4th  of  March  1835,  and 
made  by  his  Majesty  King  William  the 
Fourth  in  Council,  on  the  representation 
of  the  Commissioners  for  Building  New 
Churches,  with  the  consent  of  the  bishop 
of  the  diocese  in  which  the  parish  of 
Prestwich  was  situate,  in  pursuance  of  the 
59  Geo.  3.  c.  1 34,  distinct  chapelries  were 
assigned  to  each  of  the  aforesaid  six  chapels 
in  the  aforesaid  ancient  parochial  chapeby  of 
Oldham;  namely,  a  parochial  chapel  district 
was  assigned  to  the  said  ancient  parochial 
chapel  (St  Mary),  another  to  the  chapel  of 
St  Peter^s,  another  to  the  chapel  of  St. 
James's,  another  to  the  chapel  of  St  Mar- 
garet's, and  another  to  the  chapel  of  St 
Paul's,  and  another  to  the  said  chapel-of- 
ease  at  Shaw;  and  it  was  ordered  that 
marriages,  baptisms,  churchings  and  burials 
should  be  performed  in  each  of  the  above- 
mentioned  chapels,  and  that  the  fees  for 
the  same  should,  from  and  after  the  next 
avoidance  of  the  parish  of  Prestwich-cum- 
Oldham,  belong  to  and  be  received  by  the 
ministers  of  the  said  six  chapels  respec- 
tively ;  and  the  said  order  was  duly  adver- 
tised in  the  London  Qnzetie  on  the  5th  of 
May  1835.  The  plaintiff,  the  Rev.  Richard 
Austin  Tuckniss,  was  duly  presented  and 
instituted  to  the  chapel  of  St  James,  and 
was  now  the  incumbent  On  the  7th  of 
October  1844,  by  another  order  made  by 
her  present  Majesty  in  Council,  on  the  re- 
presentation of  the  Ecclesiastical  Commis' 


sioners  for  England,  and  with  the  consent 
of  the  bishop  of  the  diocese  in  which  the 
said  parish  of  Prestwich  was  then  situate, 
under  his  hand  and  seal,  and  under  the 
6  <fe  7  Vict  c  37,  five  new  separate  districts, 
called  respectively  St  Matthew's,  Chadder- 
ton,  St  John's,  Chadderton,  Coldhurst, 
Glodwick  and  Wemoth,  were  constituted 
within  the  said  ancient  chapelry  of  Old- 
ham as  it  originally  existed,  and  out  of  the 
district  chapelries  assigned  as  aforesaid  to 
the  church  or  chapel  of  the  said  parochial 
chapelry  of  Oldham,  and  to  the  chapels  of 
St  Margaret's  in  Hollinwood  and  St  Peter's 
in  Oldham.  This  Order  was  advertised 
on  the  22nd  of  October  1844.  In  each  of 
the  said  five  last  -  mentioned  districts  a 
church  had  been  built  and  duly  approved 
by  the  Ecclesiastical  Commissioners,  and 
consecrated  as  the  church  of  such  district, 
and  each  of  the  said  five  districts  had 
thereby  become  a  new  parish,  and  the 
chanceUor  of  the  diocese  in  which  the  said 
new  parishes  were  situate  had  fixed  the 
fees  which  it  should  be  lawful  for  the  re- 
spective incumbents  for  the  time  being  of 
the  said  new  parishes  to  receive  for  the 
publication  of  banns  and  the  solemnization 
of  marriages,  churchings,  baptisms  and 
burials  in  the  said  new  parishes.  The 
plaintiff,  the  Rev.  James  Bumstead,  had 
been  duly  constituted  and  was  now  the 
perpetual  curate  of  the  new  parish  at 
Glodwick.  Since  the  making  the  aforesaid 
Orders,  there  had  been  an  avoidance  of  the 
spiritual  persons,  who  were  respectively, 
when  the  said  Orders  were  made,  the  in- 
cumbent of  the  said  parish  of  Prestwich 
and  of  the  ancient  parochial  chapel  of 
Oldham.  The  defendant,  the  Rev.  David 
Mitchell  Alexander,  had  recently  been  pre- 
sented and  instituted  to  and  was  now  the 
incumbent  of  the  said  parochial  chapelry 
of  Oldham ;  and  the  question  had  arisen 
between  the  defendant  as  such  incumbent 
and  the  plaintiffs,  with  reference  to  the 
right  of  the  defendant  to  publish  banns 
and  to  solemnize  marriages  in  Oldham 
church  between  persons  residing  within  the 
limits  of  the  said  district  chapelries  and  new 
parishes  respectively,  and  with  reference  to 
the  defendant's  right  to  retain  for  his  own 
use  such  fees  as  he  might  receive  in  respect 
of  the  publication  of  such  banns  and  the 
solemnization  of  auch  marriages.    No  com- 
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pensation  had  been  made  to  the  present 
incnmbent  of  the  ancient  chapelry  of  Old- 
ham for  the  loss  of  the  fees  sustained  by 
him  by  reason  of  the  creation  of  the  afore- 
said district  chapelries  and  new  parishes,  but 
the  Rev.  Thomas  Lowe,  the  late  incumbent, 
received,  under  an  Order  in  Council,  dated 
the  27th  of  April  1857,  a  grant  of  5/.  per 
annum  during  his  incumbency,  in  respect 
of  the  new  parishes  of  St.  John  and  Glod- 
wick ;  and  under  another  Order,  dated  the 
6th  of  February  1859,  a  grant  of  8^  per 
annum  in  respect  of  the  new  parish  of  St 
Matthew,  Chadderton. 

Upon  these  facts  the  special  C9se  was 
agreed  upon,  the  questions  being  as 
follows : 

First,  whether  the  defendant  was  entitled 
to  publish  banns  or  solemnize  marriages  at 
Oldham  between  two  persons  who  were 
both  resident  within  the  limits  of  the  dis- 
trict chapelries  or  new  parishes  which  had 
been  formed  out  of  the  ancient  chapelry  of 
Oldham;  secondly,  whether  the  defendant 
was  entitled  to  retain  for  his  own  use,  the 
fees  which  he  received  in  respect  of  the 
publication  of  such  banns  and  the  solemni- 
zation of  such  marriages  at  the  said  Oldham 
church ;  and  thirdly,  whether,  if  a  licence 
had  been  obtained  from  the  bishop  of  the 
diocese  in  which  the  said  ancient  chapelry 
was  situated  for  a  marriage  at  the  said 
Oldham  Church  of  such  persons  as  afore- 
said, the  defendant  was  entitled  to  so- 
lemnize at  the  said  church  the  marriage 
between  such  parties,  and  to  retain  for  his 
own  use  the  fees  which  he  might  receive  in 
respect  of  such  marriage. 

By  the  58  Geo.  3.  a  45,  Commissioners 
were  appointed  and  provision  was  made  for 
the  division  of  parishes  into  two  or  more 
distinct  parishes,  which  were  to  become  rec- 
tories, vicarages,  &c.,  like  the  original  parish, 
with  an  apportionment  of  the  tithes,  glebe, 
moduses,  <kc.;  or  if  thought  preferable,  into 
ecclesiastical  districts,  to  become  '*  separate 
district  parishes,"  for  all  ecclesiasticsd  pur- 
poses; and  the  churches  appropriated  to 
these  district  parishes  were  to  be  perpetual 
curacies.  The  Commissioners  had  also 
power  to  build  additional  chapels,  (in  case 
no  division  was  made,)  to  be  served  by 
curates  appointed  by  the  incumbents  and 
licensed  by  the  bishop. 

By  the  27th  section,  it  is  enacted  "That  all 


acts  of  parliament,  laws  and  customs  relat- 
ing to  publishing  banns  of  marriage,  mar- 
riages,  christenings,  churchings,  and  burials, 
and  the  registry  tiiereoi^  and  to  all  ecclesi- 
astical fees,  oblations  or  offerings,  diall 
apply  to  such  separate  and  distinct  parishes 
and  district  parishes  so  made  as  aforesaid, 
when  they  shall  so  become  complete,  sepa- 
rate and  distinct  parishes,  or  district  parishes 
under  the  provisions  of  that  act,  alter  the 
death,  resignation  or  other  avoidance  of  the 
existing  incumbents  respectively  in  each  such 
parish  or  extra-parochial  place,  and  to  the 
churches  and  chapels  thereof  and  to  the 
ecclesiastical  persons  having  cure  of  souls 
or  serving  the  same,  in  like  manner  in  every 
respect  as  if  the  same  respectively  had  been 
ancient  separate  and  distinct  parishes  and 
parish  churches  by  law  to  all  intents  and 
purposes.''  The  28th  section  was  as  follows : 
"That  no  banns  of  matrimony  shall  be 
published  or  marriages  celebrated  or  solemn- 
ized or  baptisms  or  churchings  had  by  any 
person  whatever  within  any  church  or  chapd 
of  any  such  separate  and  distinct  parish  so 
made,  by  any  such  division  as  aforesaid,  or 
in  any  private  house  therein,  or  within  any 
such  diistrict  church  or  chapel,  or  in  any 
private  house  within  such  district,  nor  shall 
any  burials  be  performed  within  any  ceme- 
tery appertaining  or  belonging  to  any  such 
church  or  chapel,  by  any  peirson  whatever, 
except  by  the  incumbent  of  the  church  of 
the  parish  or  extra-parochial  place  from 
which  such  parish  shall  have  been  separated, 
or  some  curate  of  such  incumbent  duly 
licensed  in  that  behalf  until  after  the 
death,  resignation,  or  other  avoidance  of 
the  spiritual  person  who  shall  be  the  incum- 
bent of  the  church  of  the  parish  or  the  extra- 
parochial  place  at  the  time  of  the  consecra- 
tion of  any  such  church  or  chapel  of  any 
such  separated  parish  or  district  pariah." 
The  30th  section  enacted  that  the  division 
of  a  parish  into  district  parishes  only,  and 
not  into  complete  and  separate  parishes,  was 
not  to  affect  land,  glebe,  tithes,  moduses, 
&c  By  the  59  Geo.  3.  c.  134.  s.  la  it  was 
enacted  that  it  should  be  lawful  for  the 
Commissioners,  in  the  same  manner,  and 
with  the  like  consents,  as  was  required  in 
the  case  of  division  into  ecclesiastical  dis- 
tricts, to  assign  a  district  to  any  chapel  of 
ease  or  parochial  chapel,  with  a  curate  to  be 
nominated  and  licensed,  subject  to  aU  the 
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laws  in  force  respectiDg  stipeDdiary  curates : 
provided  that  it  should  be  lawfal  for  the 
Commissioners,  with  the  consent  of  the 
bishop,  to  determine  what  proportion  of 
the  fees  for  marriages,  baptisms,  churchings, 
and  burials  should  be  assigned  to  such 
curate,  and  whether  banns,  marriages, 
churchings,  baptisms  and  burials  should  be 
solemnized  or  performed  in  any  such  chapel 
or  not,  and  that  no  such  chapelry  should 
become  a  benefice  by  any  augmentation  of 
the  maintenance  of  the  curate  by  bounty 
under  any  act  of  parliament  By  the  17th 
section,  it  was  enacted  that  all  acts  of  par- 
liament, laws  and  customs  relating  to  pub- 
lishing banns  of  marriage,  marriages,  daia- 
tenings,  churchings  and  burials,  and  the 
registering  thereof,  and  to  all  ecclesiastical 
fees,  oblations  or  offerings  should  apply  to  all 
district  and  consolidated  or  district  chapel- 
ries  and  divisions  of  any  parishes  whereof 
the  boundaries  should  be  enrolled  in  the 
Court  of  Chancery  under  the  58  Geo.  3.  c  45. 
or  of  that  act,  and  in  the  churches  and 
chapels  whereof  banns  of  marriage  should 
be  allowed  to  be  published,  and  marriages, 
christenings,  chuix^ngs  and  burials,  or  any 
of  them  should  be  allowed  to  be  solemnized, 
and  to  the  churches  and  chapels  thereoi^ 
and  to  the  ecclesiastical  persons  having  cure 
of  souls  therein,  or  serving  the  same,  in  like 
manner  as  if  the  same  had  been  ancient, 
separate  and  distinct  parishes  and  parish 
churches  by  law.  By  the  3  Gea  4.  c.  72. 
s.  17.  it  was  enacted  that  in  every  case  in 
which  marriages  were  allowed,  under  the 
former  acts,  to  be  solenmized  in  any  chapel 
or  a  district  chapelry,  and  in  which  the 
parties  or  either  of  them  contracting  such 
marriage,  should  reside  in  the  district  of 
the  chapelry,  Or  any  other  district  of  any 
chapelry,  the  banns  of  marriage  should  be 
published  in  the  chapel  or  chapels  of  each 
of  the  districts  in  which  such  parties  respec- 
tively resided,  and  no  publication  in  any 
other  church  or  chapel  should  be  l^;al, 
valid  or  effectual  for  the  purposes  of  such 
marriage ;  anything  in  the  said  act  or  any 
other  act  of  parliament  contained  to  the 
contrary  notwithstanding.  The  5  Ceo.  4s 
c  bdv.  was  an  act  '*For  taking  down  and 
rebuilding  the  body  of  the  church  or  an- 
dent  parochial  chapel  of  ease  of  Oldham," 
^c,  and  that  was  amended  by  the^9  Geo.  4. 
c  xdx. 


On  the  28th  of  July  1843,  the  6&  7  Vict 
c.  37.  was  passed  to  make  better  provision 
for  the  spiritual  cure  of  populous  parishes; 
and  by  the  9th  section  of  that  act  the  Com- 
missioners were  empowered  to  constitute 
districts  and  endow  them  to  some  extent, 
each  of  which  by  the  15th,  16th  and  17th 
sections  was  to  become  a  new  parish,  with 
a  perpetual  curate  and  churchwardens : 
but  by  the  18th  section  it  was  enacted 
as  follows:  "Provided  always,  and  be  it 
enacted,  that  until  parliament  shall  other- 
wise determine,  nothing  herein  contained 
shall  be  construed  to  affect  or  alter  any 
rights,  privileges,  or  liabilities  whatsoever, 
ecclesiastical  or  civil,  of  any  parish,  cha- 
pelry, or  district,  except  as  herein  expressly 
provided." 

In  July  1845,  the  8«fe9Vict  c.  70.  passed, 
to  amend  further  the  Church  Building  Acts, 
and  the  17th  section  of  that  act  provided 
that  the  church  of  a  district  chapelry,  should 
be  a  perpetual  curacy,  and  the  minbter  a 
perpetual  curate  with  exclusive  cure  of 
souls,  free  from  the  control  or  interference 
of  the  rector,  vicar  or  minister  of  the  parish 
frt)m  which  such  district  chapelry  should 
have  been  taken,  and  entitled  to  the  fees, 
except  Easter  dues. 

Mr.  Glasse  and  Mr.  Lindley  appeared 
for  the  plaintiffs,  and  referred  to  the  above 
acts  of  parliament,  contending  that  it  was 
clear,  first,  that  the  church  or  chapel  of 
Oldham  was  only  a  chapel  of  ease  and  not 
a  parish  church,  and  Oldham  was  only  an 
ancient  chapelry,  to  which  a  district  had  been 
rightly  assigned,  under  the  acts.  The  Order 
in  Council  was  perfectly  valid,  and  the  in- 
cumbent of  the  ancient  chapelry  had  only 
a  right  to  the  fees  for  performing  religious 
offices  within  his  own  district,  and  had  no 
rights  extending  over  the  other  districts, 
which  were  equally  independent  and  distinct. 
Glodwick  was  carved  out  of  a  new  parish, 
and  stood  therefore  h  fortiori  in  the  same 
position.  As  to  marriages  by  licence,  the 
fees  followed  the  place  where  the  ceremony 
was  performed. 

Dr.  Stephens  and  Mr.  Traill  appeared 
for  the  defendant. — What  had  been  done 
by  the  Order  in  Council  of  1835  was  clearly 
invalid.  Under  the  58  Geo.  3.  c.  45.  and  59 
Geo.  3.  c.  134.  there  was  no  power  in  the 
King  in  Council  to  divide  a  parish  so  as  to 
convert  the  whole  into  district  parishes ;  dis* 
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tricts  could  only  be  carved  out  of  it.  Here 
the  whole  was  divided,  and  one  district  as- 
signed to  the  parish  churcL  Oldham  was 
called  a  parish  in  the  Ecclesiastical  Survey  in 
the  time  of  Henry  the  Eighth,  and  had 
always  exercised  parochial  rights ;  and  the 
legislature  never  could  have  intended  that, 
with  scarce  any  compensation,  the  incumbent 
of  a  parish  should  be  reduced  to  the  condi- 
tion of  a  mere  curate.  Moreover,  the  Order 
in  Council  was  silent  as  to  the  publication  of 
banns,  solemnization  of  marriages,  &c.;  and 
therefore  the  incumbent  of  Oldham  church 
still  retained  those  rights,  and  was  entitled 
to  the  fees  as  a  consequence.  Upon  these 
grounds,  the  minister  of  St.  James's  was  not 
entitled  to  what  he  claimed  With  respect  to 
Glodwick,  that  was  under  another  Order  in 
Council,  and  carved  again  out  of  a  district; 
and  even  supposing  the  district  had  taken 
away  the  rights  of  the  mother-church,  when 
another  district  was  taken  from  it,  the 
rights  of  the  mother-church  were  restored. 
As  to  licences,  of  course  the  general  law 
applied ;  and  a  licence  being  granted  by 
the  bishop  or  other  official  person,  the  fact 
of  the  contracting  parties  being  resident  in 
any  of  the  districts  did  not  take  away  the 
rights  of  the  minister  of  Oldham  ;  of  this 
there  could  be  no  doubt. 

Mr,  Glasse  was  heard  in  reply. 
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V.C.    reserved  his  judg- 


KiNDERSLEY,  V.C.  (July  14.) — ^Thisisa 
special  case  for  the  opinion  of  this  Court 
upon  certain  questions  that  have  arisen 
between  the  incumbents  of  certain  eccle- 
siastical districts  in  Oldham;  and  the  ques- 
tion is — or  rather  the  chief  question— 
whether  Mr.  Alexander,  as  incumbent  of 
the  parochial  chapeliy  of  Oldham,  is  entitled 
to  publish  banns  and  to  celebrate  marriages 
between  two  persons,  both  of  them  resident 
In  the  district  of  St.  James,  and  the  same 
question  with  regard  to  two  persons  resi- 
dent within  the  district  of  Glodwick.  — 
[His  Honour  stated  the  facts.] — In  the 
statement  there  is  this  passage :  '*  The  said 
church  or  chapel,  and  church  and  chapel 
yard  (that  is,  of  Oldham)  are  and  have 
been  from  time  immemorial  used  as  and 
held  to  be  the  parish  church  and  cfaurchr 
yard  of  such  chapelry  or  parish." 

Now,  I  confess  that  passage  did  nai 
strike  me  whilst  the  case  was  under  aiga- 
ment ;  and  when  I  came  to  consider  i^  I 
hesitated  whether  I  should  not  require  it 
either  to  be  expunged  or  modified  to  make 
it  what  it  ought  to  be.  The  interpretation 
which  I  mean  to  put  upon  it,  and  the  cmly 
one  which  (speaking  most  respectfully)  pre- 
vents its  being  nonsense,  is  that  this  church 
or  chapelry  of  Oldham,  and  the  church  or 
chapel  jrard  belonging  to  that  church  or 
chapel,  of  Oldham,  are  and  have  been  from 
time  immemorial  used  in  the  same  manner 
as  if  Oldham  had  been  a  parish,  and  this 
had  been  the  parish  church  of  Oldham; 
because  otherwise,  if  it  means  that  the 
parochial  chapelry  of  Oldham,  within  the 
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parish  of  Prestwich,  is  a  parish,  or  Is  to 
be  so  regarded,  it  is  stating  as  a  fact  that 
which  is  an  impossibility.  Therefore,  I 
should  interpret  this  passage  to  mean  that 
from  time  immemorial  this  church  or  chapel 
of  Oldham,  and  the  parochial  chapelry  of 
Oldham,  has  been  used  as  and  in  the  same 
manner  as  the  parish  church  of  any  parish 
has  been  used.  ^'  And  it  has  been  held  to 
be'';  that  is  a  very  ambiguous  phrase; 
it  does  not  mean  '*  decided  or  enacted  to 
be,"  but  popularly  supposed  to  be;  other- 
wise it  has  no  meaning  at  alL  Now,  the 
first  question  is,  whether  the  defendant  is 
entitled  to  publish  banns  of  marriage  and 
solemnize  marriages  in  Oldham  church 
between  two  persons  who  are  both  resident 
within  the  limits  of  the  district  chapelries 
or  new  parishes,  or  any  of  them,  which  have 
as  aforesaid  been  formed  out  of  the  ancient 
chapelry  of  Oldham.  The  question  before 
me  applies  to  all  these  district  chapelries 
or  new  parishes,  although  I  have  only  got 
before  me  the  incumbents  of  two  of  them ; 
and  it  is  impossible  to  avoid,  in  deciding  as 
to  one  district  coming  within  a  certun 
category,  that  which  will,  in  fstct,  be  an 
expression  of  opinion  as  to  the  others. 


Mr.    Lindley, 
purpose. 


-We  selected  them  on 


KmDBBSLET,  V.C. — In  the  formal  answer 
given,  I  shall  limit  it  to  these  two  districts. 
The  second  question  is,  as  to  the  right  to 
retain  the  fees  in  respect  of  such  mar- 
riages; and  the  third  question  relates  to 
marriages  by  licence.  Now,  these  ques- 
tions turn  chiefly  upon  some  of  a  consider- 
able number  of  acts  of  parliament,  ill  drawn 
and  obscure  and  extremely  difficult  to 
apprehend,  called  the  Church  Building 
Acts,  whidi  are  very  numerous.  The  first 
was  passed,  I  think,  in  1818,  forty-five 
years  ago,  and  at  least  twenty-five  acts 
have  been  passed  upon  this  one  subject,  at 
the  rate  of  more  than  one  in  every  two 
years,  presenting  a  labyrinth  of  concision, 
in  endeavouring  to  explore  which  it  is 
extremely  difficult  to  find  any  clue  to  the 
intention.  But  as  these  acts  do  bear  upon 
those  questions,  I  must  endeavour  to  give 
them  such  an  interpretation  as  I  think  the 
language  warrants.  I  have  gone  through 
them  all,  but  the  great  majority  appear  to^ 


me  not  to  have  any  direct  bearing  on  the 
present  question.  Now,  first,  with  respect 
to  the  district  chapelry  of  St  James,  one 
of  the  districts  created  by  the  Order  in 
Council  of  1835,  leaving  Glodwick  for 
separate  consideration.  This  Order  expresses 
itself  and  purports  to  be  made  under  the 
59  Geo.  3.  c.  134;  and  to  understand  (as 
for  as  it  can  be  understood)  this  act  of 
parliament,  I  must  refer  to  the  58  Gko.  3. 
c.  45.  Now,  as  I  understand  the  last  act 
was  the  first  of  the  Church  Building  Acts, 
and  authorized  Commissioners  appointed 
for  the  purpose  to  perform  two  different 
operations:  one  of  dividing  a  parish  into 
two  or  more  districts,  for  all  ecclesiastical, 
but  not  civil,  purposes  complete  parishes, 
dividing  the  glebe,  the  tithes  and  the  other 
emoluments,  so  that  each,  for  ecclesiastical 
purposes,  would  be  exactly  as  if  it  had  been 
an  ancient  parish.  This  was  authorized  by 
the  16th  section  of  the  58  Oeo.  3.  c  45,  and 
the  21st  section  enacted  that  if  the  Commis- 
sioners did  not  think  it  expedient  to  divide 
a  parish  into  two  or  more  complete,  sepa- 
rate and  distinct  parishes  for  all  ecclesi- 
astical purposes,  they  might  divide  it  into 
two  or  more  ecclesiastical  districts.  As 
to  both  parishes  and  districts,  the  Commis- 
sioners were  to  cause  the  boundaries  to  be 
enrolled  in  Chancery  and  registered  in  the 
registry  of  the  diocese,  in  order  to  have  for 
all  time  a  record  of  the  exact  boundaries 
of  these  new  parishes  or  ecclesiastical  dis- 
tricts ;  and  as  soon  as  that  enrolment  and 
registration  should  have  been  had,  then  by 
the  24th  section,  these  new  creations  (not 
speaking  of  the  second  class)  were  to 
become  district  parishes,  a  sort  of  hybrid 
existence  between  a  parish  and  a  district 
chapelry.  By  the  25th  section,  each  of 
these  was  to  be  a  perpetual  curacy  and 
benefice  presentative,  and  the  incumbent 
was  to  be  like  the  parson  of  a  parish,  a  body 
corporate. — [His  Honour  read  the  27th, 
28th  and  30th  sections  set  out  above.] 

I  have  mentioned  the  particulars  of  that 
act  of  parliament  to  a  certain  extent,  not 
because  the  chapels  in  question  were  created 
under  it,  but  because  it  is  necessary  to 
bear  in  mind  its  provisions,  to  see  what  is 
the  effect  of  the  next  act,  the  59  Geo.  3. 
c.  134.  This  appears  to  me  to  authorize 
the  Commissioners  to  recommend  to  the 
Crown  to  perform  a  third  operation,  and 
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the  only  sections  which  I  think  it  necessary 
to  advert  to  are  the  16th  and  17  th.  This 
act  is  to  amend  the  last  act  (the  58th), 
which  is  "  For  building  and  promoting  the 
building  of  additional  churches  in  popu- 
lous parishes."  And  a  great  deal  of  this 
act  (the  59th)  introduces  provisions  not  in 
the  58th,  or  alters  others;  but  by  the 
16th  section  (under  which  the  Order  in 
Council  of  1835,  which  created  the  district 
of  St.  James,  was  made)  the  Commissioners 
were  empowered  to  perform  a  third  opera- 
tion.— [His  Honour  read  the  section.] — 
Now,  as  I  understand  that  section,  the 
Commissioners  are  authorized  to  assign  a 
district  to  any  existing  chapel  of  ease  or 
parochial  chapel  existing  within  a  parti- 
cular parish,  and  also  to  any  chapel  that 
might  thereafter  be  built,  and  that  district 
is  to  be  served  by  a  curate,  who  is  (unless 
there  be  some  special  power  of  nomination 
elsewhere)  to  be  nominated  by  the  incum- 
bent of  the  parish  from  which  this  district 
is  severed;  and  he  is  to  be  in  the  position 
of  a  stipendiary  curate,  (except  as  to  the 
assigning  of  salary)  under  the  superintend- 
ence and  control  of  the  incumbent  of  the 
parish ;  and  the  district  is  not  to  be  a  benefice. 
I  may  observe  that,  by  a  subsequent  act  these 
districts  are  made  benefices,  but  this  is  not 
material  to  the  present  question.  And  the 
Commissioners  may  determine  (that  is, 
I  presume  it  is  so  meant,  though  not  so 
expressed,  may  recommend  to  the  Crown, 
that  is,  to  the  Queen  in  Council,  who  may 
order)  that  banns  may  be  published  and 
marriagesr  and  other  ecclesiastical  offices 
solemnized  within  the  chapel  to  which  the 
district  should  have  been  thus  assigned. 
The  Commissioners  have  professed  to 
perform  this  third  operation  with  regard 
to  that  portion  of  the  parish  of  Prestwich 
which  constituted  the  ancient  parochial 
chapelry  of  Oldham,  and  divided  it  into  six 
portions,  and  assigned  one  of  those  portions 
to  a  certain  chapel  within  that  particular 
portion  or  district.  I  must,  however,  refer 
to  the  17th  section,  which  is,  in  point  of 
fact,  mutaiis  mtUandis,  exactly  the  same  as 
the  27th  section  of  the  58  Geo.  3.  c.  45.  I 
must  also  refer  to  the  3  Geo.  4.  c.  72.  s.  17. 
— [His  Honour  read  the  section.] — Now,  I 
beUeve  I  have  referred  to  all  those  which 
have  any  real  direct  bearing  on  this  ques- 
tion :  and  the  question  is,  what  did  these 


acts  of  parliament  intend  with  reference  to 
districts  constituted  under  the  16th  section 
of  the  59  Geo.  3.  c.l34.  with  respect  to  the 
publishing  of  banns  of  marriage  and  the  cele- 
bration of  marriages?  It  would  have  been, 
one  would  have  thought,  not  a  very  difficult 
thing  to  have  expr^sed  it  in  plion  terms; 
but  that  has  not  been  the  course  pursued, 
and  one  has  to  find  it  out  from  deductions 
from  the  different  sections  which  have  any 
relation  to  the  subject 

Now,  it  appears  to  me  that  the  17th  sec- 
tion of  the59  Geo.  3.  c  134.  has  a  very  strong 
bearing  in  favour  of  the  exclusive  right  of 
the  incumbent  of  one  of  these  districts  to 
celebrate  marriage  between  two  persons 
resident  within  that  district  I  say  the  ex- 
clusive right ;  excluding,  therefore,  the  right 
of  the  incumbent  of  the  ancient  chi^  of 
Oldham.  Being,  as  I  have  said,  muUUis 
mtUandis^  exactly  the  same  as  the  22nd 
section  of  the  58  Geo.  3.  c  45,  which 
was  applied  to  the  creation  of  the  new 
parishes,  or  new  district  parishes,  it  enacts 
that  ''  all  acts  of  parliament,  laws  and  cus- 
toms relating  to  publishingbannsof  marriage, 
marriages,  chnstenings,  churchings  and 
burials,  and  the  roistering  thereof;  and  to 
all  ecclesiastical  fees,  oblations  or  offerings 
shall  apply  to  all  districts,  and  consolidated 
or  district  chapelries  and  divisions  of  any 
parishes  or  extra-parochial  places,  whereof 
the  boundaries  shall  be  enrolled  in  the  High 
Court  of  Chancery  under  the  {utivisions  of 
the  said  recited  act  and  this  act ;  and  in 
the  churches  and  chapels  whereof  banns  of 
marriage  shall  be  allowed  to  be  publiahed ; 
and  marriages,  christenings,  churchings  and 
burials,  or  any  of  them,  shall  be  allowed  to 
be  solenmized,  and  to''  (that  is,  "shall 
apply  to'')  '^the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons 
having  cure  of  souls  therein,  or  serving  the 
same,  in  like  manner  in  every  respect  as  if 
the  same  respectively  had  been  ancient, 
separate  and  distinct  parishes  and  parish 
churches  by  law  to  all  intents  and  pnr- 
poses."  I  really  do  not  know  how  to  get 
over  the  effect  of  this  statement,  that  eveiy 
law  and  custom  and  every  act  of  parliament 
which  applies  to  marriage,  relating  to  the 
publication  of  banns  and  the  performance 
of  marriages  and  fees  and  so  forth,  which 
apply  to  any  ancient  parish  or  parish  church, 
shall  apply  to  these  new  districts,  and  to 
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ihe  dinrcheB  or  chapels  to  which  those 
districts  shall  be  annexed ;  and  whatsoever 
laws  and  customs  apply  to  the  incumbent 
of  a  parish  shall  apply  to  the  incumbents  of 
these  districts.  Well,  clearly,  as  between 
any  two  ancient  parishes,  I  apprehend  the 
law  is  clear  that  the  minister  of  parish  A. 
has  no  right — ^it  is  against  law  that  he 
should  have — to  celebrate  marriage  between 
two  persons,  neither  of  whom  is  resident  in 
his  own  parish — between  two  persons  resi- 
dent in  parish  B.  I  take  that  to  be  clear 
law;  and  without  going  into  any  of  the 
more  reccmdite  authorities  iipon  the  sub- 
ject I  may  jnst  refer  to  the  case  before 
Lord  Eldon  of  NiehoUon  y.  Squire (l),  which 
was  a  question  with  regard  to  a  mad  of 
Courts  and  his  Lordship  had  occasion  to 
summon  the  clergyman  of  the  parish  who 
performed  the  marriage  ceremony,  it  being 
a  clandestine  mairiage ;  and  he  made  some 
observations  on  that  occasion.  ''With  re- 
gard to  a  clergyman,"  he  says,  **  a  notion 
seems  to  prevail  that  everything  is  correct 
if  a  paper  describing  the  parties  between 
whom  banns  are  to  be  published  is  handed 
up  to  the  clergyman  in  the  usual  manner 
during  tiie  service,  and  he  publishes  them 
without  more.  We  know  that,  under  the 
Marriage  Act,  no  evidence  can  be  given  as 
to  a  residence  of  the  parties,  in  order  to 
invalidate  the  marriage.  It  is  true  that  a 
marriage  by  banns  is  good,  though  neither 
of  the  parties  was  resident  in  the  parish ; 
but  if  a  clergyman,  not  using  due  diligence, 
marries  persons  neither  of  whom  is  resi- 
dent in  the  parish,  he  ib  liable  at  least  to 
ecclesiastical  censure ;  perhaps  to  other  con- 
sequences.'' Therefore,  that  alone  shews 
that,  at  all  events,  it  is  against  law  that  a 
minister  of  a  certain  parish  should  celebrate 
a  marriage  between  two  persons,  neither  of 
whom  is  resident  in  his  parish.  That  is  the 
law  with  respect  to  an  ancient  parish ;  in 
other  words,  the  minister  of  each  ancient 
parish  has  the  exclusive  right  of  celebrating 
marriages  between  two  persons  both  of 
whem  are  resident  within  iJiat  parish.  Then 
this  17th  section  says,  that  all  laws  which 
relate  to  ancient  parishes,  to  ancient  parish 
chnrches,  to  the  incumbents  of  ancient 
parishes  with  regard  to  marriages,  publica- 
tion of  banns,  and  so  on,  shall  apply  just  as 

(1)  16  Yes.  259. 
Nkw  Ssam,  82.— Ohavo. 


much  to  these  districts,  and  the  chapels  to 
which  they  are  annexed,  and  to  the  incum- 
bents of  those  churches.  It  appears  to  me, 
therefore,  that  the  incumbent  of  St.  James's 
parish  must  have  the  exclusive  right  to 
celebrate  marriages  between  persons,  both 
of  whom  are  resident  within  his  own  dis- 
trict In  other  words,  that  the  minister  of 
the  ancient  chapelry  of  Oldham  has  no 
more  right  than  the  minister  of  any  parish 
in  Northumberland  or  Cumberland  to  cele- 
brate a  marriage  between  two  persons  resi- 
dent within  t£e  district  chapelry  of  St 
James, 

But  that  is,  of  course,  upon  the  assump- 
tion that  this  district  of  St  James  has 
been  duly  created.  Now  it  has  been  con- 
tended that  is  not  so;  that,  in  fact,  this 
Order  in  Council  of  1835,  which  created 
this  district  of  St  James  and  the  other  dis- 
tricts at  the  same  time,  is  invalid.  Perhaps, 
before  I  go  to  that  I  ought  to  add,  though 
it  is  hardly  necessary,  that  the  view  which 
I  take  of  the  effect  of  the  17th  section  of 
the  59  Geo.  3.  c  1 34.  is  strengthened  by  what 
we  find  in  the  17th  section  of  the  3  Geo.  4. 
c  72,  which  enacts,  "  that  in  every  case  in 
which  marriages  are  allowed  under  any  of 
the  provisions  of  the  said  recited  acts,  or 
either  of  them  (including  the  59  Geo.  3. 
c  134),  to  be  solemnized  in  any  chapel  of  a 
district  chapelry."  It  is  very  badly  worded ; 
it  is  an  ill-constructed  sentence;  but  the 
meaning  is,  that  in  every  case  in  which 
marriages  shall  be  allowed  to  be  solemnized 
in  a  chapel  of  a  district  chapelry,  in  which 
both  parties  contracting  the  marriage  reside; 
or,  if  it  be  the  case  that  one  of  the  parties 
resides  in  that  chapelry  and  the  other  resides 
in  another  chapelry  or  parish,  then  the  banns 
of  marriage  shall  be  published  in  the  chapel 
or  chapelry  of  each  of  the  districts  in  which 
the  parties  reside.  So  that  if  they  both  reside 
in  one  district,  the  banns  are  to  be  published 
in  that  district.  And  then  it  goes  on  thus  : 
**  And  no  publication  of  such  banns  in  any 
other  church  or  chapel  shall  be  legal,  valid 
or  effectual  for  the  purposes  of  such  mar- 
riage, anything  in  the  said  recited  acts  or 
either  of  them,  or  any  other  act  or  acts 
of  parliament*  contained  to  the  contrary 
notwithstanding."  It  appears  to  me  that  that 
entirely  corroborates  the  view  I  derive  from 
the  59  Geo.  3.  c.  134.  itself.  I  think  here 
there  is  a  clear  intention,  though  clumsily 
5K 
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and  obscurely  expressed,  that  whererer  two 
persons  intend  to  contract  marriage  re- 
side within  any  one  of  these  chapelries, 
that  the  church  or  chapel  of  that  chapelry 
is  the  place  where  the  banns  are  to  be 
published  and  the  marriage  is  to  be  solem- 
nized ;  and  that  the  banns  are  not  to  be 
published,  and  the  marriage  not  to  be 
solemnized  in  any  other  church  or  chapel. 

Now,  with  regard  to  the  invalidity  of  the 
Order  in  Council,  it  is  argued  that  although 
the  legislature  has  given  to  the  ELing  in 
Council,  on  the  recommendation  of  the  Com- 
missioners, the  power  to  sever  or  divide  off 
one  or  more  districts  from  the  parish,  and  to 
assign  those  districts  to  particular  chapels, 
that  it  has  not  empowered  the  King  in 
Council  to  divide  the  whole  of  this  pmsh 
Into  districts,  and  to  assign  one  of  such  dis- 
tricts to  the  parish  church,  as  if  it  were  a 
chapel.  That  is  the  major  proposition ;  and 
the  minor  proposition  is  this,  that  Oldham 
was  a  parish,  and  the  old  chapel  or  church 
of  Oldham  was  the  parish  church  of  the 
parish  of  Oldham,  and  then  the  conclusion 
follows,  that  the  King  in  Council  had  no 
power  to  divide  the  whole  of  Oldham  into 
districts,  and  to  assign  one  to  the  old  church 
or  chapel  of  Oldham,  and,  consequently, 
the  Order  in  Council  of  the  4th  of  March 
1835,  which  purports  to  do  so,  is  invalid. 

Now,  still  regarding  it  as  a  syllogism,  the 
plaintiff  answers,  I  deny  your  minor  propo- 
sition, that  Oldham  is  a  parish ;  that  the 
church  or  chapel  of  Oldham  is  a  parish 
church;  and  therefore,  assuming  the  major 
proposition  to  be  well  founded,  your  conclu- 
sion is  necessarily  false.  In  fact  it  is  clear, 
unless  the  assumption  upon  which  the  argu- 
ment is  based  is  well  founded,  it  cannot 
prevail;  and  therefore  the  question  resolves 
itself  into  that  question  of  fact.  Now,  I  must 
take  the  facts  from  the  statement  of  the  case 
upon  which  I  am  to  express  my  opinion, 
and  I  must  read  again  the  second  paragraph: 
"  Within  the  said  parish  (that  is,  the  ancient 
parish  of  Prestwich,  otherwise  Prestwich- 
cum-Oldham),  there  is,  and  has  been  from 
time  immemorial," — what?  another  parish? 
it  would  be  a  strange  assertion  if  it  were 
so— "a  parochial  chapelry,  commonly  called 
Oldham  Chapelry,  and  within  the  said  cha- 
pelry, there  are,  and  have  been  from  time 
immemorial,  a  church  or  chapel  called  Old- 
ham Church,  and  a  church  or  chapel  yard 


thereto  annexed."  Now,  can  it  be  contended 
for  one  moment  that  that  which  is,  and 
from  time  immemorial  has  been  a  paro- 
chial chapelry  within  a  parish,  can  itself 
be  a  paridi  church,  and  the  chapel  of  that 
chapelry  be  the  parish  church  of  the  cha- 
pelry ?  It  is  utterly  impossible ;  and  in  the 
concluding  portion  of  this  section,  part  of 
which  I  have  read,  occur  those  words  as  to 
which  I  said  that  I  must  put  the  interpre- 
tation upon  them  which  alone  seemed  to 
me  to  be  consistent  with  possibility,  namely, 
that  Oldham  church  or  diapel,  call  it  which 
you  will,  has  been  always  used  in  the  same 
manner  as  a  parish  church  has  be^i  accus- 
tomed to  be  used,  for  the  purpose  of  having 
churchwardens,  marriages  and  every  other 
purpose  you  can  suggest,  and  has  exercised 
parochial  rights.  It  has  been  rated  sepa- 
rately from  the  rest  of  the  parish  for  build- 
ing churches  and  any  purpose  you  please 
But  the  fftct  remains  unshaken  that  it  is 
still,  and  has  been  from  time  immemorial, 
according  to  the  facts  both  parties  agree 
upon,  a  parochial  chapeL  But,  further,  one 
of  the  local  acts  which  is  embodied  in  this 
case,  and  is  to  be  considered  as  if  it  were 
set  out  at  large,  the  5  G^.  4.  c  bdv,  is 
entitled  "  An  act  for  taking  down  and  re- 
building the  body  of  the  church,  or  ancient 
parochial  chapel  of  eate  of  Oldham,  within 
the  parish  of  Prestwich-cum-Oldham,  in  the 
county  palatine  of  Lancaster,  for  providing 
additional  burial  ground,  and  for  equalizing 
the  church-rates,  and  other  purposes.  And 
then,  what  does  it  recite?  **  Whereas  the 
present  church  or  ancient  chapel  of  ease  of 
Oldham,  in  the  county  of  Lancaster,  and 
the  tower  thereof,  are,  by  lapse  of  time, 
become  very  ruinous  and  decayed,  and  the 
said  church  is  not  sufficiently  large  for  the 
accommodation  of  the  inhabitants  of  the 
chapelry  of  Oldham  aforesaid,"  (treating 
it  as  a  chapelry  and  not  as  a  parish),  "  the 
population  having  of  late  years  greatly 
increased,  and  the  cemetery  or  burial-ground 
adjoining  the  said  church  requiring  to  be 
enlarged,  and  it  is  therefore  expedient  that 
the  body  of  the  said  church  and  tower 
should  be  taken  down,  &c ;  and  it  then 
enacts,  that  the  rector,  curates  and  church- 
wardens for  the  time  being  of  Prestwich, 
and  other  persons,  shall  be  trustees  for  car- 
rying this  out  And  the  other  local  act,  the 
9  Geo.  4,  which  I  have  referred  to,  was  to 
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amend  that  act ;  bo  that,  aa  far  as  we  find 
the  legislature  dealing  with  Oldham,  it  is 
upon  the  footing  of  its  being,  not  a  parish, 
but  a  chapelry,  and  the  church  or  chapel 
the  parochial  chapel  of  ease  of  Oldham; 
and,  as  I  have  said,  it  is  utterly  impossible 
that  the  parochial  chapel,  within  the  parish 
(whatever  rights  and  privileges  may  belong 
to  it)  should  be  itself  a  paSrish.  The  case 
states,  and  of  course  I  take  that  to  be  the 
hcty  that  in  the  Elcclesiastical  Survey  Old- 
ham is  called  a  parish.  Now,  of  course,  the 
Commissioners  of  Henry  the  Eighth,  under 
the  act  then  passed  for  ascertaining  the 
possessions  of  all  the  ecclesiastical  person- 
ages throughout  the  kingdom,  with  a  view 
to  the  first-fruits  and  tenths,  whatever  those 
Commissioners  did,  if  they  called  a  paro- 
chial chapel  a  parish,  or  a  parish  a  parochial 
chapel,  all  you  can  say  is  that  it  was  erro- 
neously and  incorrectly  so  called  in  the 
Ecclesiastical  Survey.  Their  calling  it  so, 
does  not  make  it  so.  There  is  nolMng  in 
the  act  of  parliament  which  authorizes  the 
Commissioners  to  do  anything  of  the  kind ; 
and  the  whole  of  the  object  of  the  Commis- 
sioners, under  the  26  Hen.  8.  was  for  the 
benefit  of  the  Crown  or  whoever  might  be 
entitled  to  obtain  the  account  of  all  the 
possessions  belonging  to  the  church,  to 
ascertain  the  possessions,  to  whomsoever 
they  belonged,  in  order  to  their  being, 
in  effect,  in  plain  terms,  taxed;  that 
they  might  pay  what  they  ought  to  pay 
according  to  the  rights  and  obligations  to 
which  they  were  subject.  And  when  we 
find  that  they  speak  of  Oldham  as  being  a 
parish,  it  was  chiefly  the  occurrence  of  that 
which  it  would  be  very  strange  if  something 
of  the  kind  with  regard  to  some  of  the  places 
or  other  with  which  they  dealt  had  not 
occurred,  that  they  have  made  a  mistake 
in  calling  one  place  or  one  district  a  parish 
instead  of  a  chapelry,  that  is  all. 

Therefore  what  the  Crown  has  done,  at 
the  recommendation  of  the  Commissioners, 
is  this :  Finding  in  the  parish  of  Prest- 
wich  a  certain  ancient  parochial  chapelry 
a  portion  of  the  parish  of  Prestwich,  and 
certain  other  chapels  which  had  been 
built,  it  divides  the  whole,  not  the  whole  of 
the  parish,  but  of  the  chapelry  of  Oldham, 
into  so  many  districts,  and  assigns  one  of 
those  districts  to  the  ancient  parochial 
chapel  itself.   It  may  be  very  justly  said. 


and  I  qidte  feel  the  force  of  the  suggestion, 
when  the  minister  of  the  ancient  parochiid 
chapel  of  Oldham  has  been  from  all  time 
the  incumbent  of  a  benefice,  the  perpetual 
curate,  with  certain  exclusive  rights  and 
privileges  belonging  to  him  in  his  character 
of  perpetual  curate  of  this  nominal  paro- 
chial chapelry;  to  convert  him  into  a  sti- 
pendiary curate  of  his  district  under  the 
superintendence  and  control  of  the  minister 
of  the  parish ;  how  can  you  do  that  ?  It  is 
most  unjust  and  improper ;  you  are  taking 
away  vested  rights,  and  I  quite  feel  the 
force  of  that  argument,  but  what  does  the 
act  of  parliament  say  ? 

The  1 6th  section  says  that  it  shall  be  law- 
ful for  the  commissioners  to  assign  a  parti- 
cular district  to  any  chapel  of  ease  or  parochiid 
chapel  already  existing  or  built,  or  there- 
after to  be  built  or  acquired  under  the  act 
Therefore  this  ancient  parochial  chapel  of 
Oldham  comes  distinctly  within  the  terms 
of  this  section  of  the  act  of  parliament,  and 
the  King  in  Council  did  exactly  what  this 
section  in  terms  authorized  to  be  done.  It 
may  be  a  very  great  hardship ;  it  may  be 
that  it  would  be  a  monstrous  injustice  to  the 
incumbent  of  Oldham  to  be  thus  dealt  with ; 
but  the  question  is,  is  the  Order  in  Council 
invalid  by  reason  that  it  has  ordered  and 
done  something  which  the  act  of  parliament 
did  not  authorize  it  to  do?  But  there  is  an- 
other consideration.  Let  me  assume  that  for 
the  reasons  I  have  last  mentioned  the  Order 
in  Council  of  1 8  35  ought  not  to  have  any  ope- 
ration so  far  as  it  purports  to  assign  a  district 
to  the  ancient  parochial  church  or  chapel  of 
Oldham.  Why  is  that  to  make  invalid  that 
which  the  Order  in  Council  has  rightly  done 
with  respect  to  the  other  districts!  I  cannot 
understand,  I  confess,  why  I  should  come 
to  the  conclusion,  that  because  this  Order  in 
Coimcil  is  partially  inoperative,  or  ought  to 
be  considered  partially  so,  that  must  neces- 
sarily contaminate  and  poison  and  render 
invalid  the  whole  of  that  which  has  been 
done.  It  appears  to  me  that  whatever  be 
the  right  view  with  respect  to  the  Order  in 
Council,  so  far  as  relates  to  the  ancient 
parochial  chapel  of  Oldham,  there  is  no 
reason  why  I  should  not  hold  it  to  be  per- 
fectly valid  in  other  respects  in  what  has 
been  done  for  a  quarter  of  a  century,  and 
all  parties  have  been  dealing  with  it,  and  the 
public  have  all  proceeded  on  the  footing  of 
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the  validity  of  this  Order  in  Council — ^people 
have  been  married  at  the  chapel,  and  incum- 
bents have  been  appointed. 

Another  alignment  has  been  used  with 
reference  to  this  Order  in  Council — ^it  is 
truly  said,  that  although  the  report  of  the 
Commissioners  upon  which  this  Order  in 
Council  is  foimded,  recommends  that  mar- 
riages shall  be  performed  in  St.  James's 
Chapel,  or  in  each  of  the  other  chapels 
created  by  this  Order  in  Council,  it  does 
not  itself  order  that  marriages  shall  be  per- 
formed in  these  district  chapels  in  express 
terms,  and  therefore  that  the  incumbents 
of  these  districts  have  no  right  in  their  re- 
spective chapels  to  perform  marriages  at  alL 
But  although  the  order  Ib  very  clumsily 
drawn,  its  recitals  being  inconsistent  with 
the  intention,  it  appears  to  me  that,  on  the 
true  construction  of  it,  its  effect  is  to  do  so, 
especially  when  we  find  that  for  a  quarter 
of  a  century  that  construction  has  been 
acted  on.  I  am  of  opinion,  therefore,  that 
with  regard  to  St  James's  the  incumbent 
of  OldhiEim,  whether  it  be  the  ancient 
chapelry,  or  what  remains  of  it,  or  whether 
it  be  a  new  district  created  by  that  Order 
in  Council  of  1835,  has  not  the  right  to 
publish  banns  or  perform  marriages  on  the 
publication  of  banns  between  two  persons, 
both  of  whom  are  resident — **  dwelling"  is 
the  language  of  the  Marriage  Act — within 
the  district  of  St.  James's ;  and,  of  course, 
the  right  to  the  fees  most  follow  that  deci- 
sion. 

Now  I  come  to  the  other  district  of 
Olodwick,  which  was  created  under  a 
totally  different  act  of  parliament,  and  by 
a  different  Order  in  Council  This  district 
or  new  parish  was  constituted  by  a  fourth 
operation,  which,  by  the  6&7  Vict  c.  37, 
commonly  called  Peel's  Act,  the  Commis- 
sioners are  authorized  to  perform  upon  or 
with  respect  to  a  pmsh.  By  the  9^  sec- 
tion of  that  act  they  are  authorized  to  con- 
stitute parts  of  populous  parishes,  chapelries, 
and  districts,  separate  districts  for  spiritual 
purposes,  and,  with  the  consent  of  the 
bishop  of  the  diocese,  under  his  hand  and 
seal,  *'  to  set  out  by  metes  and  bounds,  and 
constitute  a  separate  district  accordingly, 
such  district  not  then  containing  within  its 
limits  any  consecrated  church  or  chapel  in 
use  for  the  purposes  of  divine  worship,  and 
to  fix  and  decliure  the  name  of  such  district" 


So  this  was  to  create  a  district,  not  as 
before,  bv  annexing  it  or  attaching  it  to  a 
certain  cnapel  existing,  but  to  create  a  dis- 
trict where  there  was  no  chapel,  no  place 
for  worship,  and  to  give  it  a  name;  and 
then  a  certain  provision  was  made  that  no 
scheme  was  to  be  laid  before  the  King  in 
Council,  without  giving  an  opportunity  to 
the  incumbent  and  patron  to  make  any 
objections,  nor  till  after  one  month  from 
the  time  it  should  be  transmitted  to  the 
incumbent ;  and  then  it  provides  for  the 
endowment  of  such  district,  which  endow- 
ment is  to  be  increased  when  it  shall  have 
become  a  new  parish  under  the  subsequent 
provisions  of  the  act;  and  by  the  11th 
section  it  provides  for  the  nomination  and 
licensing  of  a  minister  as  to  the  superin- 
tendence of  that  district  His  Honour  then 
read  the  15th  section,  which  enacts  that 
when  any  church  or  chapel  shall  have  been 
built,  purchased  or  acquired  in  such  dis- 
trict, and  shall  have  been  ^proved  and 
consecrated,  such  district  shall  thereupon 
''be,  and  be  deemed,  a  new  parish  for 
ecclesiastical  purposes ;"  and  it  should  be 
lawful  to  publish  banns  and  solemnize  mai^ 
riages  and  other  offices,  and  receive  such 
fees  for  so  doing  as  should  be  fixed  by  the 
chancellor  of  the  diocese,  ''  and  the  several 
laws,  statutes  and  customs  in  force  relating 
to  the  publication  of  banns  of  matrimony, 
and  to  the  performance  of  marriages,  bi^ 
tisms,  churdiings  and  burials,  and  the  re- 
gistering thereof  respectively;  and  to  the 
suing  for  and  recovering  of  fees,  obUtioos 
or  offerings  in  respect  thereof  shall  Apply 
to  the  church  of  such  new  parish,  and  to 
the  perpetual  curate  thereof  f<Nr  the  tiiiM 
being."  Now,  that  last  clause  is  not  the 
same  as  clauses  somewhat  to  the  same 
effect  are  in  the  acts  of  the  58  Qeo.  3.  c  45. 
and  59  Qeo.  3.  c.  134.  It  does  not  say  that 
all  acts  of  parliament,  laws  and  custonu^ 
with  regard  to  publication  of  banns,  mar- 
xiages,  and  so  on,  which  apply  to  andeni 
panshes,  shall  apply  to  these  new  district 
parishes  as  if  they  were  separate,  ancient 
and  distinct  parishes  in  law  to  all  intents 
and  purposes;  but  it  says  that  the  several 
laws,  statutes  and  customs  in  force  relating 
to  publication  of  banns  and  the  performance 
of  marriages,  shall  apply  to  the  diurch  of 
the  new  parish,  and  so  on. 

We  have  now  got  this:  that  under  this 
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act  a  district  may  be  created  where  there 
is  no  place  of  worship.  When  a  place  of 
worship  is  bnilt,  or  purchased,  or  acquired, 
and  ccHisecrated  as  tiie  church  of  that  dis- 
tnety  that  district  becomes  a  new  parisL 
Now,  by  the  14th  section,  this  was  pro- 
vided with  reference  to  this  condition,  which 
I  may  call  its  chrysalis  state,  when  it  was 
a  district  without  a  place  of  worship,  and 
before  it  became  a  new  parisL  "  Provided 
always,  and  be  it  enacted,  that  until  a 
church  or  chapel  shall  have  been  built  or 
acquired  within  such  district,  and  shall 
have  been  approved  and  consecrated  as 
hereinafter  provided,  nothing  herein  con- 
tained shall  prejudice  or  affect  the  right 
of  any  incumbent  of  any  other  church  or 
chapel,  who,  before  the  constituting  of  such 
disUict,  possessed  the  entire  cure  of  souls 
within  the  same,  or  any  part  thereof  to 
publish  any  banns,  solemnize  any  marriages, 
or  perform  any  burials  in  his  own  chiurch 
or  chapel,  which  he  could  have  published, 
solemnized  or  performed  therein,  or  to  re- 
ceive any  fees,  dues,  or  emoluments  (except 
the  fees  hereinbefore  authorized  to  be  re- 
ceived by  the  minister  of  such  district), 
which,  as  such  incumbent,  he  could  have 
received  if  such  district  had  not  been  con- 
stituted, nor  any  right  to  attend  divine 
service  in  any  other  dburch  or  chapel,  which 
any  inhabitant  of  such  district  possessed 
before  such  district  was  constituted.''  So 
that  until  one  of  these  districts  becomes  a 
new  parish  under  the  15th  section,  while 
it  remains  merely  a  district  without  a  con- 
secrated place  of  worship,  nothing  in  the 
act  contained  shall  prevent  the  incumbent 
of  any  church  or  parish  from  doing  what 
he  might  have  done  before  with  respect  to 
marriages.  One  would  have  expected  that 
the  act  would  have  gone  on  to  say,  "  But 
when  a  church  is  consecrated,  and  when 
under  the  15th  section  it  becomes  '  a  new 
parish,'  then  we  mean,"  so  and  so.  But  it 
leaves  that  to  be  coigectured;  and  what  is 
more,  we  find  this:  that,  in  the  16th  sec- 
tion, the  minister  of  the  new  parish,  when 
it  becomes  such,  is  to  be  a  perpetual  curate ; 
and  by  the  17th  section  churchwardens  are 
to  be  chosen  as  if  it  were  a  perpetual  curacy, 
if  not  a  parish.  Then  we  come  to  the  18Ui 
section,  and  we  find  this  —  [His  Honour 
here  read  the  section].  Now,  it  is  contended, 
and  very  &irly,  that  it  is  not  expressly  pro- 


vided, that  after  these  districts  become  new 
parishes,  the  incumbent  of  the  mother-parish 
(if  I  may  use  that  expression)  shall  not 
continue  to  perform  marriages;  all  that  is 
expressed  is,  that  until  the  parish  is  con- 
stituted he  shall  be  entitled  to  do  it — ^it 
does  not  say  that  afterwards  he  shall  not 
do  it;  and  this  is  a  specimen  of  the  sort 
of  legislation  which  these  Church-Building 
Acts  exhibit  almost  in  every  section.  One 
is  left  to  conjecture  what  the  legislature 
did  mean.  One  would  say,  at  first  sight,  if 
it  says  that  the  minister  of  the  said  church 
shall  continue  to  enjoy  his  old  privileges 
until  the  new  district  became  a  new  parish, 
that  the  legislature  intended  that  when  it 
did  become  a  new  parish,  he  was  to  be 
limited  in  respect  of  the  enjoyment  of  his 
old  privileges  by  reason  that  the  district  is 
to  be  a  new  parish;  and  a  new  parish,  ex 
vi  termini,  carries  with  it  the  exclusive 
right  of  publishing  banns  and  performing 
marriages  as  between  persons  who  are  so 
resident  The  act  says,  ''Nothing  herein 
contained  shall  abridlge  any  right  or  any 
privil^e,  except  what  is  expressly  provided 
by  this  act"  I  confess,  turning  this  over 
and  over  again,  I  feel  very  great  difficulty 
in  coming  to  a  conclusion  on  the  subject  as 
relates  to  Glodwick;  but  I  find  a  ground 
upon  which  it  appears  to  me  clear  that,  with 
respect  to  Glodwick,  the  minister  of  Glod- 
wi^  has  the  exclusive  right,  entirely  irre- 
spective of  those  grounds  which  have  been 
argued.  It  appears  by  the  Order  in  Council 
of  1844,  under  which  Glodwick  was  created, 
that  the  district  of  Glodwick  is  carved  out 
exclusively  from  the  district  chapelry  of 
St  Peter's,  which  was  one  of  the  district 
chapelries  created  by  the  Order  in  Council 
of  1835,  contemporaneously  with  the  crea- 
tion of  St  James's  district,  which  I  have 
already  dealt  with.  Of  course,  having  deter- 
mined that  the  incumbent  of  St  James's 
had  the  exclusive  right  to  publish  banns, 
and  so  on,  and  of  performing  marriages 
between  two  persons  within  his  district, 
the  same  thing  must  apply  to  St  Peter's, 
which  was  created  under  the  same  act  of 
parliament,  and  by  the  same  Order  in 
Council  When  St  Peter^s  was  created, 
according  to  the  decision  I  came  to  with 
respect  to  St  James's,  the  minister  of  Old- 
ham ceased  to  have  the  right  of  performing 
marriages  as  between  two  persons  resid^it 
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in  St.  Peter's;  but  then  even,  If  out  of  St 
Peter's,  so  constituted  with  that  exclusive 
privilege,  another  district  is  carved,  it  does 
not  restore  to  the  minister  of  the  mother 
church,  assuming  it  to  be  a  mother  church, 
that  which  had  been  taken  away  from  it 
by  the  creation  of  the  district  of  St  Peter's; 
it  does  not  restore  it;  but  the  effect  is,  that, 
at  all  events,  whatever  question  may  arise 
as  between  tiie  minister  of  Glod¥rick  and 
the  minister  of  St  Peter's,  as  to  the  ques- 
tion put  to  me,  which  is  as  between  the 
minister  of  Glodwick  and  the  minister  of 
Oldham,  that  for  that  reason  the  minister 
of  Oldham  has  no  right  to  celebrate  mar- 
riages, or  publish  the  banns  of  marriage, 
between  two  persons  resident  within  the 
new  parish  of  Glodwick. 

Now,  then,  we  come  to  the  other  ques- 
tion about  marriages  by  licence,  which 
seems  to  have  been  tacitly  assumed  to  be 
the  same  as  the  question  about  marriage 
by  banns.  Upon  examination,  it  stands  on 
a  totally  different  footing.  The  question  as 
to  the  performing  of  marriages  by  licence 
is  not,  in  express  terms  (unless  I  have  over- 
looked something),  dealt  with  by  any  of 
the  acts  of  parliament  under  which  these 
districts  are  constituted — ^it  is  left  to  the 
general  law.  Then,  looking  at  the  general 
law,  and  referring  to  the  Marriage  Act, 
4  G^o.  4  c.  76,  we  find  that  the  responsi- 
bility, as  to  a  marriage  by  licence  between 
two  persons,  as  to  whether  one  of  them 
resides  in  the  district  or  parish  of  the  church 
or  chapel  within  which  the  marriage  is  sup- 
posed to  be  celebrated,  is  not  put  on  the 
minister  of  the  parish,  but  on  the  bishop, 
in  granting  the  licence;  and  it  appears  to 
me,  that  if  a  licence  is  produced  to  a  clergy- 
man from  his  ordinary,  from  his  diocesan, 
directing  him,  or  in  terms  authorizing  him, 
to  marry  two  persons  in  his  church  or 
chapel,  his  canonical  obedience  requires 
him,  as  well  as  the  rights  of  the  parties 
require  him,  to  perform  that  marriage  ac- 
cording to  that  licence.  The  10th  section 
of  the  Marriage  Act  is  in  these  terms :  "  It 
is  hereby  further  enacted,  that  no  licence 
of  marriage  shall,  from  and  after  the  said 
1st  of  November,  be  granted  by  any  arch- 
bishop, bishop,  or  other  ordinary  or  person 
having  authority  to  grant  such  licences,  to 
solemnize  any  marriage  in  any  other  church 
or  chapel  than  in  the  parish  church,  or  in 


some  public  chapel  of  or  belonging  to  the 
parish  or  chapelry  within  which  the  usual 
place  of  abode  of  one  of  the  persons  to  be 
married  shall  have  been  for  the  space  of 
fifteen  days  immediately  before  the  grant- 
ing of  such  licence."  So  that  if  a  person 
goes  and  dwells  in  a  district  or  parish 
fifteen  days,  and  at  the  end  of  the  fifteen 
days  makes  an  affidavit,  and  thus  procures 
a  Ucence,  the  bishop's  authority  grants  the 
licence,  and  the  responsibility  is  upon  him 
to  take  care  that  what  is  represented  to 
him,  as  to  the  abode  of  one  of  the  parties, 
is  correctly  represented.  It  is  only  fifteen 
days,  and  it  may  be,  and  very  likely  would 
be,  that  the  minister  of  a  metropolitan 
parish  or  the  minister  of  a  district  within 
any  of  the  large  towns  or  cities  of  this 
kingdom,  might  really  have  no  means  of 
ascertaining  where  the  parties  live,  except 
after  some  time,  and  some  inquiry  and 
research,  which  might  delay  the  marriage, 
not  only  for  hours,  but  for  days;  and  it  is 
not  his  function  to  ascertain  it  His  func- 
tion is  to  act  according  to  the  licence  of  his 
diocesan,  and  the  responsibility  will  be  on 
the  diocesan.  I  do  not  mean  to  say  for  a 
moment,  that  if  a  clergyman  knew  the  facts, 
and  chose  to  take  upon  himself  the  respon- 
sibility of  saying,  "  I  will  not  marry  you 
notwithstanding  this  licence,  it  might  not 
turn  out  when  he  came  to  represent  the 
matter  to  the  bishop  that  the  bishop  was 
misled.  But  what  a  peril  does  -a  clergy- 
man take  upon  himself,  supposing  it  turns 
out  that  one  of  the  parties  was  resident 
for  fifteen  days  within  this  district;  and 
what  a  risk  does  he  run  by  saying,  *'I 
cannot  say  whether  it  is  so  or  not,  bat 
I  will  not  many  the  parties."  Therefore, 
it  appears  to  me  that  the  question  does 
not  arise  to  be  solved,  if  die  licence  is 
duly  framed  and  presented  to  him,  and 
that  he  has  no  right  to  question  the 
authority  or  propriety  of  that  licence;  he 
is  bound  to  marry  the  parties  according 
to  it;  and  therefore  in  answer  to  that  ques- 
tion about  marriage  by  licence,  the  Court  is 
of  opinion  that  the  minister  has  no  option 
but  to  perform  the  marriage  according  to 
the  bishop's  licence.  I  may  observe  this: 
I  felt,  not  only  during  the  argument  bat 
subsequently,  some  hesitation  with  regard 
to  the  jurisdiction  of  this  Court  on  a  ques- 
tion of  this  sort   It  is  very  peculiar  and 
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very  novel ;  but  finding  that  in  a  case,  before 
Vice  Chancellor  Wood,  of  Fitzgerald  v. 
Champneys  (1),  in  which  very  much  the 
same  question  was  raised  on  a  bill,  it  was 
not  suggested  either  to  the  Vice  Chancellor 
or  bj  him  that  there  was  any  want  of  juris- 
diction, I  cannot  take  upon  myself  to  say 
that  I  will  refuse  to  exercise  that  jurisdic- 
tion which  he  has  considered  this  Court 
possessed  over  the  question. 


,M.R.   ) 

2,23.  ; 


INGILBY  V,  8HAPT0. 


ROMILLY,  M.R. 

June  22, 

Pleading — Bill  of  Discovery — Ansioer — 
Insufficiency — Exceptions, 

Upon  a  hill  of  discovery  in  aid  of  a  de- 
fence to  an  action  at  law^  the  plaintiff  in 
equity  is  entitled  to  a  discovery  only  of  such 
facts,  deeds,  papers,  &c.  as  may  kelp  him  to 
fnake  out  his  defence  at  law.  He  cannot  com- 
pel the  plaintiff  at  law  to  disclose  how  he 
means  to  establish  his  case  there. 

This  suit  came  on  upon  exceptions  to 
the  answer  of  the  defendant  for  insuffi- 
ciency. 

The  bill  was  filed  by  Heniy  John  Ingilby 
against  Bobert  Buncombe  Shafto,  for  dis- 
coveiy  in  aid  of  his  defence  to  an  action  at 
law. 

It  stated  that  Sir  John  Ingilby,  by  his 
will,  dated  1770,  devised  certain  copyhold 
knds  held  of  the  manor  of  the  Forest  of 
Knaresborough,  in  the  county  of  York,  to 
John  Wright  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
remainder  to  Henry  Wright,  brother  of 
John  Wright,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over. 

Sir  John  Ingilby  died  in  1772,  when 
John  Wright  (who  then  became  Sir  John 
Ingilby)  was  admitted  tenant  to  the  copy- 
hold lands,  and  remained  in  quiet  possession 
till  his  death. 

On  the  12th  of  September  1804  the 
copyhold  lands  were  surrendered  by  Sir 
John  Ingilby  and  his  son  William  Ingilby 
to  the  use  of  Sir  John  Ingilby  for  life,  with 
remainder  to  such  uses  as  William  Ingilby 

(1)  2  Jo.  &  H.  81;  1.0.  80  Law  J.  Bep.  (m.s.) 
ChADo.  777. 


should  by  deed  or  will  appoint;  imd  in 
default  of  appointment,  to  the  use  of  Wil- 
liam Ingilby  for  life,  with  remainder  to  Sir 
John  Ingilby  in  fee.  On  the  26th  of  Sep- 
tember 1804  Sir  John  Ingilby  and  William 
Ingilby  were  admitted  pursuant  to  the  sur- 
render ;  and  Sir  John  Ingilby  continued  in 
undisturbed  possession  of  the  copyhold 
lands  up  to  his  death. 

Sir  John  Ingilby  died  on  the  13th  of 
May  1815,  whereupon  William  (then  Sir 
William)  Ingilby  entered  into  possession  of 
the  copyhold  lands  comprised  in  the  sur- 
render, and  during  his  Me  purchased  other 
lands  held  of  the  same  manor  in  fee,  and 
continued  in  quiet  possession  of  all  such 
lands  until  his  death. 

Sir  William  (then  Sir  William  Amcotts 
Ingilby)  by  his  will,  dated  the  17th  of  Jidy 
1851,  devised  all  the  aforesaid  copyhold 
lands  to  the  plaintiff  for  his  life.  He  died 
on  the  14th  of  May  1854,  and  the  pkintiff 
entered  into  possession  of  all  the  said  copy- 
hold lands.  On  the  28th  of  November  1855 
he  was  admitted,  and  had  since  remained 
in  undisputed  possession. 

On  the  20th  of  February  1863  the  de- 
fendant issued  ten  writs  of  ejectment,  in 
respect  of  various  portions  of  the  copyhold 
lands.  The  bill  described  the  particulars  of 
such  portions  of  the  lands,  and  stated  that 
the  writs  affected  in  the  whole  847  acres 
only,  but  that  the  defendant's  claim  in- 
cluded property  of  much  greater  extent 
and  value. 

The  bill  then  stated  as  follows  :— "The 
defendant  has  refused  to  disclose  the  cha- 
racter in  which  he  sues,  or  to  furnish  the 
grounds  or  particulars  of  his  claim,  or  the 
facts,  circumstances  or  grounds  on  or  by 
reason  of  which  he  pretends  that  the  plaintiff 
is  not  such  tenant  for  life  in  possession  as 
aforesaid;  and  the  proceedings  in  ejectment 
do  not  in  any  way  disclose  the  character  in 
which  the  defendant  sues,  or  the  nature  of 
the  case  which  is  intended  to  be  set  up,  or 
on  what  facts,  circumstances  or  grounds  the 
plaintiff's  title  is  disputed ;  but  the  defen- 
dant some  time  since  applied  to  the  steward 
of  the  manor  to  admit  him  as  tenant  to  the 
copyhold  lands,  which  the  steward  refused 
to  do  ;  and  on  the  occasion  of  the  applica- 
tion the  defendant  produced  to  the  steward 
a  pretended  pedigree  and  also  a  draft  of  a 
proposed  admittance,  from  which  it  appears 
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that  the  defendant  then  claimed  in  some 
way  which  is  not  clearly  diflcloeed,  and 
which  the  plaintiff  cannot  understand,  to 
be  entitled  to  admittance  as  the  customary 
heir-at-law  of  the  Sir  John  Ingilby  who 
died  in  1772." 

The  bill  then  stated  at  length  a  pedigree, 
which  *<  shewed  the  pretended  heirship  of 
Robert  Dimcombe  Shafto,  the  defendant, 
to  Sir  John  IngUby  who  died  in  1772."  It 
also  stated  that  sudi  pedigree  was  incorrect 
in  many  respects,  and  specified  the  errors, 
and  then  continued  :  **  Several  of  the  per- 
sons through  whom  the  defendant  purports 
to  trace  his  descent  made  dispositions  by 
surrender,  will  or  otherwise  of  their  copy- 
hold estates,  and  dispositions  of  all  their 
real  estate  sufficient  to  pass  copyholds,  or 
some  other  dispositions  which  would  have 
passed  any  interest  in  the  copyhold  estates 
which  might  have  been  vested  in  such  per- 
sons respectively."  The  bill  then  contained 
the  following  general  chaige  as  to  the  pos- 
session of  documents :  "  The  defendant  has 
in  his  possession  or  power,  and  within  his 
knowledge  respectively,  a  large  quantity  of 
documentary  and  other  particulars  and 
materials,  which,  if  produced,  would  shew 
that  the  copyhold  estates  have  not  descended 
on  the  defendant,  or  any  other  person, 
being  the  customary  heir  of  the  Sir  John 
Ingilby  who  died  in  1772,  and  would  also 
supply  the  means  of  correcting  the  pre- 
tended pedigree,  and  shew  that  the  de- 
fendant is  not  such  customary  heir,  and 
would  otherwise  establish  the  plaintiff's 
title;  and  if  the  defendant  would  make 
discovery  of  the  matters  within  his  know- 
ledge as  aforesaid,  and  of  the  documentary 
materiab  and  particulars  in  his  possession  or 
power  as  aforesaid,  the  same  would  furnish 
a  complete  defence  to  the  several  actions  of 
ejectment  by  establishing  the  plaintiff's  title 
to  the  lands,  and  negativing  that  of  the  de- 
fendant 

The  bill  lastly  alleged  that  <<  the  phdntiff 
cannot  safely  proceed  in  his  defence  to  the 
actions  of  ejectment  respectively  without 
obtaining  a  discovery  from  the  defendant 
of  the  character  in  which  he  sues,  and  of 
the  nature  of  the  claim  which  he  sets  up, 
and  of  the  several  particulars  aforesaid,  and 
of  all  other  particulars  relating  to  the  title, 
or  alleged  title,  to  the  lands ;"  and  it  prayed 
^*  that  the  defendant  may  make  a  fidl  dia- 


oovery  of  all  particulars  relating  to  the 
matters  aforesaid;  and  that  in  the  mean 
time  he  may  be  restrained  frmn  proceeding 
with  the  actions  of  ejectment,  or  any  (^ 
them,  or  taking  any  oUier  steps  or  proceed- 
ings for  the  purpose  of  asserting  his  claim 
to  any  of  the  lands  as  aforesaid." 

Hie  plaintiff  interrogated  the  defendant 
as  to  the  truth  of  the  several  all^iaticms 
contained  in  the  bill ;  as  to  the  legal  effect 
of  ^e  surrender  of  1804 ;  as  to  the  pre- 
tended statement  in* the  pedigree;  and  as 
to  the  documents  and  other  particulars  in 
his  possession  or  power  '^relating  to  the 
matters  in  the  bilL"  And  the  interroga- 
tories called  upon  the  defendant  to  set 
forth  a  complete  list  of  particulars,  and  they 
were  in  other  respects  so  framed  as  to 
require  from  the  defendant  not  only  an 
admission  that  the  documents  in  his  posses- 
sion would  affirmatively  establish  the  {Jain- 
tiff's  title  to  the  cc^yhold  lands  in  question, 
but  also  a  disclosure  by  the  defendant  of 
the  character  in  which  he  sued  at  law,  and 
of  the  nature  and  grounds  of  the  case 
which  he  intended  to  establish  in  the  ac- 
tions of  ejectment 

The  defendant,  by  his  answer,  stated  that 
he  was  advised  the  plaintiff  was  not  entitled 
to  the  greater  part  of  the  discoveiy  sou^t 
by  his  bill,  and  that  the  defendant  luid, 
therefore,  omitted  and  declined  to  answer 
several  of  the  interrogatories.  He  claimed, 
however,  to  be  himsdf  entitled  to  the  lands 
comprised  in  the  writ  of  ejectment  in  the 
bill  mentioned ;  he  alleged  that  the  plain- 
tiff had  no  title  therdio,  and  he  denied  his 
title  to  the  same. 

The  defendant  then  stated  that  he  had 
in  a  schedule  to  the  answer  set  forth  a  list 
of  documents  in  his  possession  or  power 
**  relating  to  the  matters  in  the  bill  men- 
tioned." He  said,  "  He  did  not  admit  that 
all  such  particulars  established  or  tended 
to  establish  the  plaintiff's  tiHe  affirma- 
tively ;  but,  in  order  to  avoid  any  question 
on  that  ground,  he  was  willing  to  produce 
all  the  documents  specified  in  the  first  part 
of  the  ^hedule  (except  as  there  mention- 
ed)." His  answer  then  concluded  thus : 
"  Save  as  in  the  schedule  appears,  I  deny 
that  I  have  or  ever  had  in  my  possession  or 
power,  or  in  that  of  my  sdicitors  ot  soli- 
citor, agents  or  agent,  a  large  or  any  quan- 
tity of  documentary  or  ofiier  particulars 
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or  materials,  or  divers  or  any  deecU,  tdtleB, 
aibfltracts,  copies  of  instruments,  or  other 
papers,  letters,  books,  docoments  or  other 
particulars,  which,  if  produced,  would  esta- 
blish the  plaintiff's  title,  or  tend  to  establish 
the  plaintiff's  title  affirmatively  to  any  of 
the  copyhold  lands  or  hereditaments  in  the 
bill  mentioned,  or  to  any  of  the  lands  for 
which  the  writs  of  ejectment  have  been 
brought,  or  which  would,  by  establishing 
or  tending  to  establish  the  plaintiff's  title 
affirmatively  to  any  of  such  lands  or  here- 
ditaments, furnish  a  complete  or  any  de- 
fence to  the  actions  of  ejectment  respec- 
tively." 

The  answer  contained  several  other  state- 
ments, but  they  did  not  in  any  way  shew 
what  the  plaintiff  sought  to  obtain,  viz.,  the 
nature  of  the  claim  set  up  by  the  defendant 
in  the  actions  of  ejectment 

The  plaintiff  took  fourteen  exceptions  to 
the  answer,  on  the  ground  that  it  was 
"evasive,  imperfect  and  insufficient,"  and 
prayed  that  the  defendant  might  be  com- 
pelled to  put  in  a  full  and  sufficient  answer 
to  the  bilL 

-  Mr,  Selwyn  and  Mr.  O,  W.  Hemming^ 
for  the  plaintiff. 

Mr.  Jessely  for  the  defendant. 

The  cases  dted  were — 

Metcalfv.  Herveyy  1  Ves.  sen.  248. 
The  Attorney  Creneral  v.  the  Corporation 

of  London,  2  Mac.  <fe  G.  247 ;  s.  c. 

2  HaU  &  Tw.  1 ;    19  Law  J.  Rep. 

(n.s.)  314:  affirming    12  Beav.  8; 

8.  c.  18  Law  J.  Rep.  (n.s.)  Chanc 

314,  339. 
Lowndes  v.  Davies,  6  Sim.  468. 
BeUufood  V.  WetkereU,  1  You.  A  C.  211, 

218;  S.C  4  Law  J.  Rep.  (N.s.)Exch. 

Eq.  23. 
FlitcroftY.  Fletcher,  11  Exch.  Rep.  543; 

B.C.  25  Law  J.  Rep.  (n.s.)  ExcL  94. 

The  MisTKB  OP  THE  Rolls. — ^This  case 
is  wholly  independent  of  the  Common  Law 
Procedure  Acts.  K  the  plaintiff  was  enti- 
tled to  the  discovery  he  seeks  by  his  bill 
before  the  acts  passed,  he  is  still  entitled 
to  it.  If  a  party  files  a  bill  in  equity  simply 
for  discovery  in  aid  of  an  action  at  law  or 
of  a  defence  at  law,  he  is  entitled  to  call 
upon  the  defendant  to  say  whether  he 
''has  not  in  his  possession  certain  docu- 
New  Serieb,  82.— Obaho. 


menta  or  the  knowledge  of  certain  &cta 
which  would  enable  the  jdaintiff  here  to 
establish  his  case  at  law,  or  else  to  estab- 
lish his  defence  at  law."  He  would  be 
entitled  to  the  whole  of  that ;  but  I  appre- 
hend he  would  not  be  entitled  to  call 
upon  the  defendant  here,  and  say  to  him, 
^ How  do  you  intend  to  frame  your  casef 
How  do  you  intend  to  argue  it  upon  the  £m^ 
which  are  known  to  all  parties  ? "  I  do  not 
find  in  this  bill  any  statement  that  the  defen- 
dant is  in  the  possession  of  any  documents, 
or  in  the  possession  of  the  knowledge  of  any 
facts,  which  would  establish  the  defence  of 
the  plaintiff  in  equity  in  answer  to  the 
ejectments.  It  is  true  there  is  the  general 
charge  as  to  the  possession  by  the  defen- 
dant of  documents ;  but  that  amounts  to 
nothing,  for  the  plahitiff  is  not  entitled  to 
say  to  l^e  defendant,  ''  How  do  you  intend 
to  put  your  case?"  I  suggested  during  the 
argument  the  analogous  case  of  an  overdue 
bill  of  exchange,  where  all  the  equitable 
defences  are  open  to  a  defendant  at  law. 
I  apprehend  the  plaintiff  at  law  would 
not  in  such  a  case  be  entitled  to  come 
into  this  Court,  and  say  to  the  defen- 
dant :  "You  have  pleaded  that  there  was  a 
want  of  consideration;  you  have  pleaded 
that  the  consideration  was  a  bad  one,  that 
it  was  obtained  by  fraud,  and  other  things 
of  that  sort ;  upon  which  of  those  do  you 
intend  to  rely?  If  you  say  it  was  obtained 
by  fraud,  then  I  ask  yon,  firom  whom  was  it 
obtained  by  fraud?  Was  it  obtained  by 
fraud  from  John  Smith,  or  in  what  way  was 
it  obtained  by  fraud?  Was  it  done  in  such  a 
place  or  in  such  a  manner?  And  I  want  to 
know  in  what  way  you  intend  to  make  out 
your  case."  I  apprehend  that  the  plaintiff 
at  law  would  not,  in  such  a  case,  be  entitled 
to  come  here  in  that  way;  and  moreover,  I 
think  a  precedent  for  such  an  application  to 
this  Court  is  not  to  be  found,  either  in  the 
reported  dedsions  or  in  the  practice  or  pro- 
cedure of  the  Court,  in  cases  of  discovery. 
What  are  the  circumstances?  A  gentleman 
has  been  in  the  possession  of  some  land  for 
a  great  length  of  time.  A  person  brings  an 
action  of  ejectment  against  him,  and  the 
gentleman  then  states  that  there  is  a  great 
number  of  documents  which  tend  to  estab- 
lish his  case.  He  adds  to  his  statement  this 
question  to  the  defendant :  "Do  you  intend 
to  contest  the  documents?  and,  if  you  do, 
5L 
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in  what  form  do  you  intend  to  contest  themf 
You  have  formally  alleged  that  you  claim 
the  property  under  a  particular  right :  is  not 
that  particular  right  under  which  you  now 
intend  to  claim  it  unfounded?  and  is  not 
that  allegation  which  you  make  false  1''  But 
how  will  such  questions  as  those  assist  the 
plaintiff?  and,  above  all,  how  do  they  come 
within  the  rule  of  this  Court,  which  gives 
discovery  in  aid  of  a  defence  to  an  action 
at  law?  I  am  certainly  at  a  loss  to  see  how 
they  do;  or  what  there  is  in  this  case  itself 
to  bring  it  within  the  rule.  There  is  a  great 
distinction  between  a  bill  which  seeks  dis- 
covery only  and  a  bill  which  seeks  relief. 
Discovery  is,  indeed,  sought  in  both  cases; 
but  where  the  relief  is  prayed  by  the  bill, 
the  plaintiff  is  entitled  to  say  to  the  defen- 
dant, "On  what  ground  do  you  take  your 
stand?  I  wish  to  know  the  whole  of  your 
case,  because  I  wiU  disprove  the  whole  of  it" 
But  when  the  bill  is  for  discovery  only 
— ^if^  for  instance,  it  is  in  aid  of  an  action 
at  law — ^then  all  that  the  plaintiff  can  say 
to  the  defendant  is:  "If  you  have  certain 
documents  in  your  possession,  the  know- 
ledge of  which  will  assist  me,  and  I  state 
generally  what  they  are,  I  am  entitled  to 
know  whether  you  have  that  knowledge  of 
those  documents  or  not."  But  that  is  not 
like  the  case  where,  proceeding  originally  in 
equity,  the  plaintiff  here  calls  upon  a  person 
to  admit  documents  in  a  suit  in  this  Court 

That  renders  an  observation  proper  with 
respect  to  the  general  production  of  docu- 
ments. In  a  bill  for  relief,  the  plaintiff  only 
states  matters  in  the  bill  which  relate  to 
the  relief,  and  then  asks  the  defendant 
whether  he  has  not  documents  in  his  pos- 
session which  relate  to  the  matters  in  the 
bill;  and  he  is  bound  to  answer  that  ques- 
tion. But  when  the  plaintiff  files  a  bill  of 
discovery  in  aid  of  a  proceeding  in  another 
Court,  all  that  he  can  ask  the  defendant  is, 
whether  he  has  certain  documents  in  his 
possession  which  relate  to  the  action  he  is 
about  to  bring.  The  plaintiff  cannot  inter- 
rogate him  generally  as  to  documents  relat- 
ing to  the  matters  in  the  bill,  because  the 
plaintiff  might  state  all  sorts  of  irrelevant 
things  in  the  bill,  immaterial  to  the  action. 

I  must  say  that,  in  all  my  experi- 
ence, I  do  not  remember  any  such  bill 
as  the  present  having  ever  been  filed. 
The  bill  purports  to    be    in   aid,  of  an 


action  at  law  to  assist  the  plaintiff  here 
in  his  defence  to  an  action  of  ejectment. 
K  the  plaintiff  at  law  had  filed  such  a  bill, 
could  it  have  been  upheld?  But,  upon  a 
similar  principle,  can  it  be  supported  by  a 
person  who  resists  an  action  of  ejectment? 
Upon  the  whole,  I  think  that  the  authori- 
ties cited  in  support  of  this  bill  have  refer- 
ence to  another  subject-matter,  and  not  to 
a  bill  filed  in  aid  of  discovery  in  an  action 
at  law.  As  respects  the  provisions  of  the 
Common  Law  Procedure  Acts,  the  case  of 
Flitcroft  V.  FUiclier  (if  law)  seems  to  estab- 
lish that  a  defendant  at  law  is  entitled  to 
put  to  a  plaintiff  at  law  a  qualified  species  of 
interrogatory,  in  the  nature  of  a  proceeding 
calling  upon  him  to  set  forth  in  what  manner 
and  on  what  grounds  he  intends  to  support 
his  claim.  If  that  be  so,  it  is  very  unde- 
sirable that  this  Court  should  give  relief  in 
the  way  now  asked.  I  will,  however,  look 
into  the  authorities  and  mention  the  case 
again. 

The  Masteb  of  thb  Rolls  (June  23). — 
The  province  of  discovery  in  equity  is  not  to 
compel  a  defendant  here,  who  is  a  plaintiff  at 
law,  to  set  out  in  what  maimer  he  means 
to  make  out  his  case  at  law,  in  what  manner 
he  means  there  to  deal  with  a  certain  set  of 
materials,  and  whether  he  intends  to  dispute 
one  thing  or  whether  he  intends  to  dispute 
another.  What  the  plaintiff  here  is  entitled 
to  is  this :  he  is  entitled  to  the  discovery 
of  anything  in  the  possession  of  the  other 
party,  either  of  &cts,  deeds,  papers,  or  docu- 
ments, which  will  help  in  mi^ng  out  his 
own  case.  It  is  confiiied  to  that;  and  he 
cannot  go  beyond  that  No  doubt,,  in  Chan- 
cery a  plainUff  may  do  this — he  may  say  to 
a  defendant,  "What  defence  do  you  make, 
and  on  what  ground  do  you  rest  your 
defence  to  my  claim?"  But  that  is  a  separate 
and  distinct  matter  from  the  present  The 
result  is,  that  having  gone  through  tiie 
interrogatories  fiilly,  and  the  exceptions  and 
the  passages  which  were  referred  to,  I  think 
the  defendant  has  given  the  plaintiff  all  the 
discovery  to  which  he  is  entitled  I  expressed 
my  opinion  yesterday  respecting  the  books 
and  papers,  the  matters  in  the  bill  which 
the  defendant  had  not  answered,  and  as  to 
the  question  whether  he  had  "any  docu- 
ments in  his  possession  relating  to  the 
matters  in  the  bill  mentioned?"  The  defen- 
dant states  in  answer,  that  he  has  "no 
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papers  at  ^  other  than  those  set  forth, 
which  make  out  the  plaintiff's  case.**  That  is 
sufficient  I  thiiik,  with  respect  to  the  rest 
of  the  bill,  and  the  interrogatories,  that  the 
plaintiff  is  not  entitled  to  any  ftirther  or 
other  discoveiy.  I  will  either  make  him  pay 
the  costs^  or  I  will  make  them  costs  in  the 
cause ;  it  will  amount  to  the  same.  I  have 
referred  to  Wigram  on  Discovery^  286  et  seq,, 
and  what  is  there  said  is  not  in  the  least 
overruled  or  questioned  by  2'he  Attorney 
General  v.  the  Corporation  of  London; 
which,  on  the  contrary,  establishes  the 
principle  which  must  govern  this  Court 


RoMILLTyM.R. 

Feb.  28; 
March  14. 


In   re  marypobt    and 

CARLISLE  RAILWAY  ACT, 
1855,  SOUTH  DURHAM 
AND  LANCASHIRE  UNION 
RAILWAY  ACT,  1857, 
EDEN  VALLEY  RAILWAY 
ACTS,  1868  AND  1862, 
STOCKTON  AND  DARLING- 
TON RAILWAY  (amalga- 
mation) ACT,  1862,  AND 

LORD  Lonsdale's  set- 
tled ESTATES. 


Railway  Company — Purchase-money  of 
Lands  taken — Re-investment — Costs, 

According  to  the  rule  of  the  Court y  as  now 
settled^  the  costs  of  a  joint  re-investment  of 
purchase-monies  for  lands  taken  by  different 
companies  must  be  borne  by  the  companies 
equally^  witkout  reference  to  the  amounts  of 
the  purchase-monies;  but  the  Court  will  ap- 
portion the  ad  valorem  duty  on  the  convey- 
ance, according  to  the  amounts  contributed  by 
each  company  to  the  consideration-money. 

Where  three  companies  took  lands,  and 
two  of  them  subsequently  became  amal- 
gamated with  another  company ,  the  costs  of 
a  joint  re-investment  were  ordered  to  be  borne, 
as  to  two-thirds f  by  the  company  which  repre- 
sented the  two  amalgamated  companies. 

The  Maryport  and  Carlisle  Railway  Com- 
pany took  under  the  Lands  Clauses  Con^ 
solidation  Act,  a  portion  of  the  Lonsdale 
settled  estates  for  the  purposes  of  their 
undertaking,  and  they  paid  864/.  3s,  6d,  as 
the  purchase-money  into  Court 


The  South  Durham  and  Lancashire  Union 
Railway  Company  took  other  portions  of 
the  same  estates,  and  the  purchase-money 
was  paid  into  Court,  and  invested  in  845/. 
I3s.  6d.  3L  per  cent  consols. 

The  Eden  Valley  Railway  Company  took 
other  portions  of  the  same  estates,  and  the 
purchase-money  was  paid  into  Court,  and 
invested  in  4,229/.  18*.  Ud,  3/.  per  cent 
consols. 

Subsequently,  the  South  Durham  Rail- 
way Company  and  the  Eden  Valley  Railway 
Company  were  dissolved,  and  all  their 
rights  and  liabilities  were  transferred  to 
the  Stockton  and  Darlington  Railway  Com- 
pany. 

This  petition  was  now  presented  by  the 
tenant  for  life  of  the  settled  estates,  asking 
for  a  re-investment  of  the  two  smaller  sums, 
and  of  so  much  of  the  larger  sum  as  might  be 
needed,  in  the  purchase  of  an  estate  \«lued 
at  5,127/.  10«.,  and  also  that  the  two  com- 
panies might  pay  such  costs  .as  imder  the 
circumstances  they  were  liable  to  under 
the  provision  of  the  act  of  parliament 

Mr,  WickenSy  for  the  petitioner. 

Mr,  De  €lex,  for  the  Stockton  and  Dar- 
lington Railway  Company,  submitted  that 
although  the  piurchase-monies  were  unequal 
in  amount,  the  costs  must,  by  the  rule  of 
the  Court,  be  borne  by  the  two  companies 
in  equal  proportions. 

Ex  partfi  the  Bishop  of  London,  2  De 
Gex,  F.AjJ.  14;  s.c  29  Law  J.  Rep. 
(n.s.)  Chanc.  575. 

Mr,  C,  Hall,  for  the  Maryport  and  Car- 
lisle Railway  Company,  contended  that  the 
amount  of  the  purchase-money  paid  by  each 
eompany  ought  to  guide  the  Court  in  the 
apportionment  of  the  costs  of  re-investment 
between  them. 

The  Master  of  the  Rolls  (Feb.  28). — 
I  must  be  governed  by  the  case  cited :  the 
costs  therefore  of  and  incident  to  the  peti* 
tion  must  be  .paid  by  the  two  companies 
equally,  with  the  exception  of  the  ad 
valorem  duty  on  the  purchase-money.  That 
must  be  borne  rateably  according  to  the 
amounts  which  each  company  contributed 
to  the  piurchase-money. 

In  drawing  up  the  order  upon  the  petition 
for  re-investment  a  question  arose  whether 
the  costs  other  than  the  ad  valorem  duty 
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on  the  conveyance,  ought  to  be  paid  by  the 
Maryport  and  Carlisle  Railway  Company 
and  the  Stockton  and  Darlington  Railway 
Company  in  moieties,  or  whether  the  latt^ 
company  ought  not,  as  representing  both 
the  South  Durham  and  Lancashire  Union 
Company  and  the  Eden  Valley  Company 
to  bear  two-thirds  of  the  costs. 

Mr.  De  Gex,  for  the  Stockton  and  Dai^ 
lington  Railway  Company,  contended  that 
the  amalgamation  ought  not  to  make  any 
diiSerence  in  the  division  of  the  costs  of 
re-investing  the  purchase-money.  The  pre- 
sent position  of  the  companies  was  alone  to 
be  considered.  There  was  but  one  petition 
to  re-invest,  and  one  set  of  inquiries  as  to 
the  title. 

Mr,  G,  Hall,  for  the  Maryport  and  Car- 
lisle Railway  Company. 

The  Master  op  thk  Rolls  (March  14). — 
Each  company  on  taking  the  land  became 
liable  to  pay  the  costs  of  re-investing  its 
purchase-money.  It  was  now  argued  that,  if 
ten  companies  took  different  portions  of  an 
estateand  paid  their  respective  portions  of  the 
purchase-money  into  Court,  each  company 
upon  its  being  proposed  to  invest  the 
whole  in  the  purchase  of  one  estate,  must 
pay  one-tenth  of  the  costs  of  the  reinvest^ 
ment,  but  that  if  nine  of  the  companies  sub^ 
sequentlyamalgamated,  the  tenth  remaining 
companybecameliabletopayone-halfofsuch 
costs.  This  was  scarcely  reasonable.  The 
Stockton  and  Darlington  Railway  Company 
therefore  could  not  by  their  own  act  throw 
any  costs  upon  the  Maryport  and  Carlisle 
Railway  Company  which  they  were  not 
otherwise  liable  to  pay.  With  the  exception 
of  the  ad  valorem  duty,  therefore  the  costs 
of  re-investment  must  be  borne  in  thirds. 


KiNDERSLEY,  Y.C.  )      Be  reveley's 
May  30.  j    settled  estates. 

Leases  and  Settled  Estates  Act — Mining 
Lease — Use  of  Contiguous  Lands. 

The  Court,  in  making  an  order  for  a  lease 
of  mines  under  the  Settled  Estates  Ad,  will, 
in  a  proper  case,  authorize  a  lease,  not  only 
of  the  mines  themselves,  hut  also  of  so  much 
land    as    mag  appear    necessary  for  the 


convenient    and    effective  tporking   of   the 
minerals. 

In  this  case,  on  the  1st  of  August  1862, 
an  order  had  been  made  (in  chambers) 
under  the  Leases  and  Settled  Estates  Act, 
(19  &  20  Vict.  c.  120),  which  ordered  that 
a  lease  should  be  granted  of  large  quarries 
of  slate,  <fec  in  Merionethshire,  in  South 
Wales.  The  order  as  drawn  up  only  autho- 
rized a  lease  of  the  land  containing  the 
quarries,  and  it  appeared  that  for  the  pui^ 
pose  of  working  them,  a  certain  portion  of 
the  contiguous  land  was  necessary,  and  the 
lessees  were  not  satisfied  with  the  form  of 
the  order.  Under  these  circumstances, 

Mr.  Bird  asked  that  the  order  should 
be  varied,  by  adding  to  the  description  of  the 
subject-matter  to  be  leased  the  words  "with 
or  without  Any  lands  or  hereditaments  con- 
venient to  be  held  therewith."  The  lessors, 
Lord  Palmerston  and  others,  did  not  oppose 
what  was  asked,  if  the  Court  thought  fit 
to  approve  of  the  alteration.  In  the  case  of 
Morris  v.  the  Bhydydefed  Colliery  Company 
(1 ),  it  was  held  by  the  Exchequer  Chamber, 
that  under  a  power  in  a  settlement  to  lease 
collieries  and  coal-mines,  with  all  usual 
liberties  and  privileges,  authority  might  be 
granted  to  the  lessee  to  build  cottages  for 
workmen  on  contiguous  lands.  In  the  pre- 
sent instance  there  was  less  difficulty,  as 
the  land  was  waste,  and  the  surface  nearly 
valueless.  Under  the  circumstances,  it  was 
submitted  that  the  Court  had  authority  to 
do  what  was  asked. 

KiNDERSLEY,  V.C. — It  appears  to  me 
that  the  case  cited  from  the  Exchequer 
Chamber  renders  the  insertion  of  any  addi- 
tional words  unnecessary.  It  was  there  held, 
that  the  granting  of  cimtiguous  lands  was 
an  incident  to  the  power  to  grant  the  lease. 
I  think,  however,  as  the  parties  wish  it, 
that  some  words  may  be  inserted,  althou^ 
I  think  that  those  suggested  are  too  wide, 
particularly  the  word  "  convenient"  I 
think  the  words  should  be  "  so  much  land 
as  the  trustees  shall  consider  necessary  for 
the  convenient  and  efieotive  working  of  the 
minerals." 


(1)  8  Huii  &  N.  885;  ■.  c  28  Law  J.  Bep.  ln.s.) 
Exch.  119. 
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B0MILLY,M.R  ) 

JiUy  3.        / 

Prctcttce — Trust 
Court, 


mOLB  V.  PARTBIDQS. 


Funds — Payment  into 


Trustees,  who  had  a  sum  of  money  standing 
in  their  names  at  their  bankers^  signed  an 
order  directing  the  bankers  to  honour  the 
cheques  of  any  two  of  them,  or  of  Messrs.  G. 
d:  Co,,  their  solicitors,  W,  who  was  one  of 
the  trustees,  and  one  of  the  firm  of  G.  A  Co., 
drew  out  the  money  and  applied  it  to  his 
own  use.  Upon  a  bill  against  the  trustees, — 
Held,  on  an  admission  of  these  fads  by  the 
co-trustees,  that  they  must  pay  the  money  into 
Court, 

In  February  1 859,  the  defendants,  Messrs. 
Partridge,  Fry  <fe  Williams,  were  appointed 
new  trustees  of  a  marriage  settlement,  and 
in  March  1859  they  opened  a  trust  ac- 
count with  bankers,  to  whom  they  gave 
written  instructions  to  honour  the  drafts  of 
"  any  two  of  us,  or  of  Messrs.  Goodwin  &  Co., 
No.  3,  Lancaster  Place,  Strand,  our  soli- 
citors, on  our  behaH" 

Part  of  the  trust  funds,  consisting  of 
ready  money  and  of  the  produce  of  some 


mortgages  called  in,  were  paid  into  the 
bank  to  the  trust  account,  to  the  extent 
of  3,020/.  6*.  7d,  It  was  drawn  out  by  Wil- 
liams, who  was  one  of  the  firm  of  Goodwin 
&  Co.,  and  applied  by  him  to  his  own 
use. 

Another  sum  of  336/.  consols,  which  was 
standing  in  the  names  of  the  said  trustees, 
was  sold  out  by  them,  and  the  produce, 
amounting  to  299/.,  was  paid  over  to  Wil- 
liams alone. 

Upon  the  admission  of  these  facts  by 
Messrs.  Partridge  <fe  Fry,  a  motion  was  made 
that  they  should  pay  the  amount  into 
Court 

Mr,H6bhouse  and  Mr,  Beavan,  in  support 
of  the  motion. 

Mr.  Baggallay  and  Mr.  Crachnall,  for 
the  defendants,  submitted  that  the  Court 
only  ordered  that  money  to  be  paid  into 
Court  when  it  was  in  the  hands  of  the 
trustees,  or  under  their  controL 

The  Master  of  the  Rolls  ordered  the 
two  defendants,  Messrs.  Partridge  and  Fry, 
to  pay  the  amount  into  Court,  but  he  gave 
them  until  Hilary  Term,  1864,  to  comply 
with  the  order. 


Hie  following  cases  will  be  reported  in  the  Volume  for  1864 : — 


LORDS  JUSTICES'  COURT. 

ATTORHKT  OUIKBAL  V.  TBI  PORTBSITB,  ALDIBMSH 

Aim  BUBOBsais  OF  Avoii  {otherwise  abbrayon). 

BACCHUS  V.  GILBBB. 

BIODULPH  9.  TBB  VB8TRT  OF  ST.  0B0B0B*8,  HAMOTBB 

8QUABB. 

B0D87IBLD  V.  LAWFORD. 

DARVLBT,  BARL  OF,  V.  THB  LOKDON,  CHATHAM 

AMD  DOVBB  RAIL.  CO. 

FBBOU880V   V,   THB   LOBDOIT,    BRIOHTOV  ABD 

SOUTH  OOAflT  RAIL«  00. 

OIBBOB8  V.  SHAFB. 

8TATB  FIRB  UIBDRAHOB  00.,  Re, 

THABP's  B8TATB,  In  re, 

WELLS  9.  MAXWBLU 

BOLLS  COURT. 

BAOOT  V.  BAOOT. 

BBOWN  V.  KBHITBDT. 

OHAFMAir  V.  BRADLBT. 

FORD,  In  rt. 


F0R8TBR  V.  DATIBS. 
80H0LBFIBLD  9.  LOOKWOOD. 
8BLLAB8  9.  ORIFFIlf. 
8UFFIBLD  V.  BROWN. 
.  WBLD  9.  THB  80UTB-WB8TBRN  RAIL.  00. 

VICE  CHANCELLOR  KINDERSLEY'S 
COURT. 

BRITISH  PROYIDBBT  00.  {re  LoiU.) 

OOLTBB  9.  OOLTBR. 

COX  9.  8TBPHBMS. 

DIOBBB  9,  OLARRB. 

LAMB  9.  OBTBB. 

VICE  CHANCELLOR  STUARTS  COURT. 

MBLLBBS  9.  BBOWV. 
PBLLBT  9,  BABOOMBB. 

VICE  CHANCELLOR  WOOD'S  COURT. 

STATB  FIRB  IBSURAHOB  00.,  JU, 
VMVm  9.  PBNNBLL. 
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CASES  ON  APPEAL  IN  BANKRUPTCY 


COMHENCINO    WITH 


MICHAELMAS  TERM,  26  VICTORIiE. 


Lords  Josnoss. 

Nov.  21,  22 

Feb.  10. 


•f 


Ex  parte  dobson,  in  re 

WILSON. 


Misdemeanor — Sections  159.  and  221. 
o/  the  Bankruptcy  Act^  1861 — Prosecution 
— Jurisdiction, 

A  bankrupt  had  been  guilty  of  acts  which 
amounted  to  a  misdemectnor  within  the  22lst 
section  of  the  Stat  2idh25  Vict  c  134;  and 
one  of  the  Commissioners  under  section  159. 
of  the  same  act  graaUed  him  an  order  of  dis- 
charge with  a  suspension  of  twelve  months. 
On  appeal^  the  Lords  Justices  considered  that 
the  Commissioner  had  jurisdiction  to  direct 
a  prosecution  before  a  Court  of  Criminal 
Justice^  and  that  it  was  not  incumbent  on 
him,  with  or  without  a  Jury,  to  try  the  case 
himself;  and  they  discharged  the  order,  and 
directed  a  prosecution  by  ike  assignees  at 
the  next  assizes. 

Subsequently  friends  of  the  bankrupt  sub- 
scribed money  in  order  to  provide  a  dividend, 
if  the  order  made  by  the  Court  should  be 
discharged.  Their  Lordships  discharged 
their  order,  and  permitted  the  money  to  be 
accepted  by  the  assignees. 

This  was  a  motion  by  way  of  an  appeal  firom 

an  order  of  Mr.  Commissioner  Abrahall,  of 

the  Newcastle-on-Tyne   District  Court  of 

Bankroptcy,  made  on  the  18th  of  Jnly  last^ 

Nbw  8x11X3,  32.— Bamkb. 


whereby,  on  the  application  of  the  bank- 
rupt for  an  order  of  discharge,  the  learned 
Commissioner  granted  the  order,  but  with 
suspension  for  twelve  months,  llie  motion 
was  that  the  above  order  might  be  ''  altered, 
varied,  discharged,  recall^  or  cancelled,'* 
and  that  an  indictment  for  a  misdemeanor 
might  be  directed  by  their  Lordships  against 
the  bankrupt 

The  appellants  were  the  creditors'  assig- 
nees, who  preferred  the  appeal  at  the  instance 
of  Mr.  Qibson,  one  of  the  largest  creditors 
of  the  bankrupt  The  bankrupt  had  carried 
on  business  for  a  number  of  years  in  New- 
castle, in  partnership  with  Mr.  Gibson.  In 
1843  Mr.  Gibson  proceeded  to  America;  he 
returned  in  1845,  and  whilst  engaged  in 
superintending  the  works  at  St.  George's 
Hall,  Liverpool,  he  was  applied  to  by  the 
bankrupt  to  enter  into  partnership  with 
him.  They  entered  into  partnership,  and 
continued  to  carry  on  business  together 
until  the  29th  of  January  1859,  though 
there  was  no  partnership  deed  or  agreement 
They  had  a  great  many  very  remunerative 
contracts,  and  at  last  entered  into  a  very 
heavy  contract  for  the  erection  of  the  County 
Lunatic  Asylum  at  Morpeth.  This  was  the 
only  contract  of  which  Mr.  Wilson  himself 
took  the  principal  management;  prior  to 
that  Mr.  Gibson  had  conducted  the  con- 
tracts; but  Mr.  Wilson  insisted  on  having 
the  management  of  this.  This  led  to  differ- 
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ences  between  himself  and  Mr.  Gibson,  who 
was  unable  to  get  satisfactory  accounts,  and 
a  quarrel  ensued,  and  resulted  in  a  disso- 
lution of  partnership.  In  order  to  settle 
the  disputes,  an  arbitration  deed  was 
entered  into;  and  Mr.  Johnson  Hogg, 
a  builder  and  contractor  in  Newcastle, 
was  appointed  by  Mr.  Wilson,  and  Mr. 
Brown,  an  architect,  was  named  by 
Mr.  Gibson;  and  these  two  gentlemen 
appointed  Mr.  C.  Bumup,  a  well-known 
builder  in  Newcastle,  and  conversant  with 
accounts,  to  become  umpire;  and  that  there 
might  be  no  dispute  as  to  the  distribution 
of  the  assets,  Mr.  Henderson,  timber-mer- 
chant, Newcastle,  was  appointed  treasurer. 
The  arbitrators,  after  a  careful  investigation 
extending  over  two  years,  made  an  award, 
upon  which  Mr.  Gibson  had  proved  against 
the  bankrupt's  estate.  All  tiu^e  concurred 
in  that  award,  and  came  to  the  conclusion 
that  there  was  2,990/.  due  by  Mr.  Wilson 
to  his  late  partner  Mr.  Gibson.  This  awaixi 
was  made  and  published  on  the  10th  of 
July  1861,  and  no  step  was  taken  by  the 
bankrupt  to  set  it  aside.  The  bankrupt 
stated  that  he  had  scarcely  any  money  or 
property  at  the  dissolution  of  the  partner- 
ship, but  when  the  award  of  the  arbitrators 
was  made  the  bankrupt  had  property  in 
Adelaide  Place  worth  2,100/. ;  it  was  mort- 
gaged to  the  Rev.  Mr.  Lowe  for  1,500/.  He 
had  also  property  at  Claremont  Place,  con- 
sisting of  very  valuable  building-ground. 
The  bankrupt  at  that  time  was  commencing 
to  build  on  this  ground,  and  it  was  subject  to 
a  mortgage  to  Mr.  Spence  for  1,000/L  This 
property  was  worth  2,000/.  or  2,500/.,  and 
was  valued  at  that  sum.  He  had  property 
in  Barker  Street  worth  1,030/.,  but  tlus  he 
purchased  subject  to  a  mortgage  of  1,000/. 
The  bankrupt  alleged  that  Ws  brother  Wil- 
liam Wilson,  a  builder  at  North  Sunder- 
land, paid  off  500/L  of  this  money,  but 
without  there  being  any  handing  over  of 
the  deed  of  conveyance  at  the  time  when 
he  alleged  that  his  brother  paid  this  500/. ; 
the  assignees  found  that  this  mortgage  was 
reduced  by  500/.  Then  there  was  a  house 
at  Framlington  Place  worth  1,450/.  This 
was  free  fi*om  aU  incumbrance.  Then  he 
had  household  furniture  assumed  to  be 
worth  150/. ;  but  it  was  contended  by  the 
appellants  that  there  was  every  reason  to 
beUeve  it  was  worth  much  mora     There- 


fore, he  had  about  2,370/.  i&  property, 
independently  of  all  other  monies  that  he 
made  in  his  business,  and  of  property  of  a 
personal  kind.  The  bankrupt  did  not  seek 
to  set  aside  the  award,  nor  did  he  call  his 
creditors  together;  he  adopted  a  mode  of 
procedure  whereby  he  raised  money,  not, 
as  was  alleged,  for  the  purpose  of  paying 
Mr.  Gibson  or  the  other  creditors,  but  of 
discharging  the  mortgage  debts  to  Mr. 
Lowe  and  Mr.  Spence,  and  of  handing  over 
the  property  to  his  brother  and  to  certain 
friends  from  whom  he  alleged  he  had  re- 
ceived money ;  and  by  numerous  deeds  of 
mortgage  and  conveyance  he  put  it  com- 
pletely out  of  the  reach  of  Mr.  Gibson  and 
the  other  creditors.  On  the  24th  of  August 
he  sold  part  of  the  Adelaide  Place  property 
for  650/.  to  Mr.  Kirsop,  and  mortgaged  the 
residue  of  that  property  to  a  building  society 
for  1,000/.;  and  on  Uie  same  day  he  paid 
off  Mr.  Lowe*8  mortgage  for  1,500/.  About 
the  same  time  he  paid  off  Mr.  Spence,  who 
was  the  mortgagee  of  the  Claremont  Place 
property,  and  then  conveyed  it,  not  by  way 
of  mortgage,  but  absolutely,  to  his  brother 
William  Wilson,  in  consideration,  he  said, 
of  a  sum  which  his  brother  had  advanced 
to  him  in  June  1860.  On  the  30th  of 
August  he  conveyed  the  property  in  Barker 
Street  to  his  brother  absolutely,  he  pretoid- 
ing,  when  examined  respecting  it,  that  h 
was  of  no  value;  that  though  he  had  giv^i 
30/.  for  the  equity  of  redemption,  yet  it  was 
a  bad  bargain;  that  the  mortgagee  was 
pressing  for  his  money,  that  he  tovld  not 
pay  it,  and  that  he  applied  to  this  brother 
— ^to  whom  he  alleged  he  was  already  in- 
debted in  the  sum  of  2,000/.  for  money 
advanced — and  told  him  he  might  take  that 
property  if  he  liked,  and  he  did  so.  In 
August  he  mortgaged  this  property  to  a 
building  society,  to  secure  850£  On  the 
10th  of  September  he  conveyed  the  equity 
of  redemption  on  the  Adelaide  Place  pro- 
perty, then  mortgaged  to  a  building  society 
for  1,000/.,  and  worth  1,450/.,  to  Mr.  W.  J. 
Barker,  for  securing  460/.,  which  the  bank- 
rupt alleged  he  borrowed  of  Mr.  Barker  in 
the  May  preceding;  so  that  the  Addaide 
Place  property  was  then  either  disposed  of 
altogether,  or  incumbered  to  its  full  value. 
On  the  same  day  that  he  mortgaged  the 
equity  of  redemption  of  the  Adelaide  Place 
property,  he  mortgaged,  by  bill  of  sale,  his 
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fdmitnre  to  Messrs.  Barker  ic  Thompson — 
Mr.  G^rge  Barker,  of  that  firm,  being  a 
brother  of  W.  Barker — to  secure  350/., 
about  250/L  of  that  having  been  money  lent 
by  Messrs.  Barker  <fe  Thompson  on  I  O  U's, 
and  the  other  being  for  h^ware  supplied 
by  them  to  the  bankrupt.  On  the  22nd  of 
October  he  mortgaged  the  house  at  Fram- 
lington  Place  to  Mr.  James  Wilson,  ship- 
owner, and  Messrs.  Barnes  &  Wilson,  for 
1,000/L ;  and  on  the  same  day  he  conveyed 
the  equity  of  redemption  of  that  property 
to  Ms  brother  to  secure  450/.,  which  he 
all^;ed  the  brother  lent  him  in  1858,  The 
whole  of  these  transactions  took  place 
within  three  months  of  the  bankruptcy,  and 
between  the  24th  of  August  and  the  22nd 
of  October,  he  having  come  into  court  on 
the  15th  of  November,  on  his  own  petition, 
to  seek  for  protection  against  the  claims  of 
his  creditors. 

On  the  29th  of  November  he  was  abju- 
dicated bankrupt,  and  on  the  31st  of  Decem- 
ber he  filed  a  statement  of  his  affairs,  the 
brief  result  of  which  was  to  shew  liabilities 
amounting  in  the  aggregate  to  4,400/.,  and 
assets  amounting  to  100/.  Upon  his  appli- 
cation for  his  order  of  discharge,  he  was 
opposed  by  Mr.  Gibson;  and  the  grounds 
upon  which  that  opposition  rested  were 
stated  in  the  document  subjoined,  which 
was  signed  by  Mr.  John  Scaife,  the  solicitor 
for  the  creditors*  assignee,  and  also  for 
Mr.  Qibson,  and  filed  in  the  Court  of  Bank- 
ruptcy, and  was  as  follows : 

First,  that  the  bankrupt  did  not,  upon 
his  examination,  fully  and  truly  discover, 
to  the  best  of  his  knowledge  and  belief,  all 
his  property,  and  how,  and  to  whom  and 
for  what  consideration,  he  disposed  thereof, 
and  did  not  deliver  up  to  the  Court  such 
part  thereof  as  was  in  his  possession,  cus- 
tody or  power.  Secondly,  that  he  did  not, 
upon  such  examination,  deliver  up  to  the 
Court  all  books,  papers  and  writings  in  his 
possession,  custody  or  power  relating  to 
his  property  or  affairs,  and  especially  a  cer- 
tain quarry-book,  referred  to  in  the  examin- 
ation of  William  Sanderson,  J.  Mann,  Ro^ 
bert  Kamsay  and  Thomas  Oxer;  and  also 
certain  wages-books,  and  sheets  of  paper, 
containing  either  rough  entries  of  wages 
paid  or  extracts  from  the  said  wages^books, 
also  referred  to  in  the  examination  of  the 
said  J.  Mann  and  Thomas  Oxer.     Thirdly, 


that  he  did,  after  the  filing  of  the  petition 
for  adjudication,  with  intent  to  conceal  the 
true  state  of  his  affairs,  and  to  defeat  the 
object  of  the  law  of  bankruptcy,  conceal, 
prevent  and  withhold  the  production  of 
certain  books,  and  especially  the  books  and 
papers  before  referred  to,  as  well  as  certain 
pocket  memorandum-books  containing  ori- 
ginal and  other  entries  relating  to  his  ^airs. 
Fourthly,  that  he  did,  after  the  filing  of  the 
petition  for  adjudication,  or  within  three 
months  next  before  the  adjudication,  with 
the  intent  last  aforesaid,  part  with,  conceal, 
destroy,  alter,  mutilate  and  falsify,  or  cause 
to  be  concealed,  destroyed,  altered,  muti- 
lated and  falsified,  books,  papers  and  writ- 
ings relating  to  his  property,  trade,  dealings 
and  affairs,  and  particularly  the  book,  papers 
and  writings  before  referred  to,  and  also  a 
certain  cash-book,  day-book  and  ledger  re- 
ferred to  in  the  examinations  of  the  bank- 
rupt, by  Thomas  Oxer,  John  Crossley  and 
Jane  Harkness.  Fifthly,  that  he  did,  after 
or  within  the  time  last  aforesaid,  ma^e,  or 
was  privy  to  the  making  of,  false  and  frau- 
dulent entries,  or  statements,  and  omissions 
from  certain  books  relating  to  his  property, 
trade,  dealings  and  affairs,  and  especially  by 
there  falsely  stating  that  he  had  paid  a  sum 
of  1,450/.  to  one  James  Wilson,  on  the 
purchase  of  a  house  in  Framlington  Place, 
and  that  he  had  received  certain  large  suma 
of  money  from  the  said  James  Wilson,  and 
from  his  brother  William  Wilson,  one  W.  J. 
Barker,  and  Messrs.  Barker  &  Thompson; 
and  that  he  had  paid  certain  large  sums  for 
wages  and  expenses  which  never  were  paid 
or  incurred  by  him,  and  by  omitting  from 
such  books  the  profits  he  made  and  the 
rents  he  received  from  his  property.  Sixthly, 
that  he  did,  within  the  like  time — ^knowing 
that  he  was  unable  to  meet  his  engagements 
— ^fraudulently,  and  with  intent  to  (fiminish 
the  sum  to  be  divided  amongst  the  general 
body  of  his  creditors,  make  awiQr  with, 
mortgage,  incumber  and  charge  the  whole 
or  the  greater  part  of  his  property — ^viz., 
by  having  on  the  30th  of  August  last  co^- 
veyed  his  property  in  Barker  Street,  Shield- 
field,  to  his  brother;  by  having,  on  the  5th 
of  September  last,  sold  part  and  mortgaged 
the  remainder  of  his  property  in  Adelaide 
Place,  New  Bridge  Street;  by  having,  on 
the  10th  of  September  last,  mortgaged  the 
equity  of  redemption  in  the  last-named 
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property  to  his  brother,  and  on  the  same 
day  given  a  bill  of  sale  of  Ms  furniture  to 
Messrs.  Barker  <fe  Thompson;  by  having, 
on  the  22nd  of  October  last,  mortgaged  his 
house  in  Framlington  Place,  and  on  the 
same  day  the  equity  of  redemption  thereof, 
to  his  brother;  and  by  having  parted  with 
a  certain  deposit  receipt  to  his  brother,  to 
secure  an  alleged  loan  made  by  him  in 
October  1847.  Seventhly,  that  being  a 
trader,  he  has,  under  his  bankruptcy,  at- 
tempted to  account  for  a  very  large  amount 
of  his  property  by  fictitious  losses  and  ex- 
penses. Eighthly,  that,  being  a  trader,  he 
has,  with  intent  to  conceal  the  true  state  of 
his  affairs,  wilfully  omitted  to  keep  proper 
books  of  account 

Much  evidence  was  gone  into  to  support 
these  charges,  and  that  evidence  will  be 
found  in  substance  in  the  judgment  below, 
delivered  by  the  learned  Commissioner  on 
the  18th  of  July  (1). 

(1)  His  HoKOUB  said  that  the  bankrapt,  who 
was  a  builder  and  contractor,  had  petitioned  that 
Court  in  the  month  of  November  of  last  year, 
assigning  as  the  cause  of  his  inability  to  meet  his 
engagements,  losses  in  contracts  and  the  adjudica- 
tion of  the  award  against  him,  which  has  been 
already  mentioned.  It  seemed  that  the  bankrupt 
began  business  as  a  mason  with  his  father,  was 
with  Mr.  Granger  for  a  few  years,  then  commenced 
business  on  his  own  account  in  1 837  with  a  capital 
of  1002.,  and  by  the  year  1847  had  aceumulated  a 
capital  of  8,000/.  He  had  admitted  Gibson  into 
partnership,  which  was  afterwards  dissolved, 
and  since  that  time  he  had  been  a  contractor  on 
his  own  account.  By  his  statement  of  accounts^ 
filed  on  the  25th  of  January,  it  appeared  that  his 
liabilities  amounted  to  7,284/.,  and  his  assets,  in- 
cluding property  in  the  hands  of  secured  creditors, 
to  3,637/.,  leaving  a  deficiency  of  3,647/.;  so  that, 
with  the  exception  of  that  due  to  James  Gibson, 
his  debts  were  not  large.  His  expenditure  had 
been  moderate,  being  at  the  rate  of  260/.  a  year. 
Messrs.  Gillespie  &  Spence,  the  public  accountants 
appointed  to  assist  hmi  in  the  preparation  of  his 
accounts,  certified  on  the  25th  of  January  that 
they  could  not  express  their  approval  of  the  system 
adopted  by  him  in  recording  his  transactions,  but 
that  they  believed  his  accounts  to  be  the  best  he 
could  supply.  The  value  of  his  mortgaged  property 
was  set  down  at  3,509/.  and  the  debts  secured  by 
it  at  3,416/.,  and  his  account,  accounting  for  the 
deficiency,  commenced  from  the  1st  of  February 
1859,  with  a  then  deficit  of  540/.,  and  was  con- 
tinued  until  the  date  of  the  bankruptcy.  His 
trading  appeared  to  have  been  most  unprofitable, 
the  losses  being  stated  at  no  less  than  30  per  cent., 
and  the  expenses  at  14  per  cent.  The  bankrupt 
was  examined  on  the  15th  of  January,  and  after  a 
long  examination  on  the  5th  of  February  he  was 
allowed  to  pass.    On  that  same  day  the  bankrupt's 


From  the  dedsion  of  the  learned  Com- 
missioner, Mr.  Dobson,  the  creditors'  assig- 
nee, appealed. 

Mr,  BaggaUay  and  Mr.  W.  F.  RdbtMcmy 
for  the  appellant^  on  the  question  of  juris- 
diction, submitted  that  the  Court  had 
clear  power  to  direct  an  indictment  under 
more  than  one  paragraph  of  clause  22 1, 
and  especially  the  7th.  But  if  not,  there 
was  a  right  of  appeal  from  the  opinicm  of 
the  Commissioner  as  to  the  bankrupt  hav- 
ing wilfully  omitted  to  keep  **  proper"  bod» 
of  account  under  paragraph  3  of  clause  159. 
Upon  .the  merits  they  rested  the  grounds 
of  indictment,  mainly,  on  four  charges: 
first,  that  of  the  bankrupt  having  kept  his 
books  improperly ;  secondly,  in  his  having 
withheld  the  book  of  account  above  men- 
tioned, called  a  "quarry-book";  thirdly,  in 
having  falsely  stated  that  1,450/.  was  paid 
to  James  Wilson,  his  brother;  and,  fourthly, 
in  having  given  the  fraudulent  security  of 

brother  William  Wilson,  a  builder  and  boring- 
merchant,  of  North  Sunderiand,  was  examined  a^ 
great  length  and  with  much  ability  respecting 
alleged  advances  of  money  to  his  broUier,  imd  the 
securities  obtained  for  them.  The  first  advanee 
was  said  to  have  been  made  on  the  3rd  of  Decem- 
ber 1858— a  sum  of  5001,  alleged  to  have  been 
advanced  to  the  partnership  of  Wilson  &  Gibson. 
The  other  advances  were  stated  to  have  been  made 
to  Wilson  alone.  On  the  14th  of  October,  1301.  was 
lent  in  cash,  for  which  a  deposit-note  of  Mrs.  Sarah 
Wilson,  the  wife  of  the  bankrupt,  on  the  Northum- 
berland and  Durham  District  Bank,  was  handed 
over  as  a  security,  and  that  was  also  to  be  a  general 
security  for  the  advances.  On  the  1st  of  June  1858 
there  was  another  alleged  loan  of  450^. ;  and  on  the 
1st  of  June  1860  an  advance  of  no  less  than  2,000^. 
For  all  those  sums  William  Wilson  had  produced 
receipts,  except  for  the  sum  of  4502.,  the  loan  on  the 
1st  of  June  1858,  which  he  asserted  he  had  at 
home,  but  had  neglected  to  bring  with  him.  The 
receipt  for  2,000/.  was  more  specially  drawn  than 
those  for  the  other  sums,  containing  in  the  body  a 
promise  to  deposit  the  title  deeds  of  the  Claromont 
Place  property  in  the  bankrupt*s  possession ;  that 
receipt  was  di^ed  at  the  veiy  time  of  the  advance. 
On  the  21st  of  February  Mrs.  Sarah  Wilson,  the 
bankrupt's  wife,  was  examined  very  minutely  to«i^- 
ing  what  she  knew  about  the  circumstances  of  the 
advance  of  2,0001  to  her  husband  by  his  brother. 
He  (his  Honour)  had  read  those  examinations  at- 
tentively, and  although  he  admitted  that  on  a  com- 
parison there  might  be  much  that  appeared  impro- 
iMbble,  nay,  startling  and  contradictory,  and  that 
some  statements  as  to  dates  and  other  particolars 
■eemed  scarcely  reooncUeable ;  yet,  considering  the 
situation  in  life  of  the  several  parties,  their  obvious 
ignorance  and  confusion  under  so  rigid  a  scrutiny, 
much  allowance,  he  thought,  might  be  made  for 
them ;  and  though  he  oould  not  say  that  he  had 
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the  22nd  of  October,  the  effect  of  which 
was  to  deprive  the  creditors  of  the  full  value 
of  his  property. 

Mr,  Roxburgh^  for  the  bankmpt,  con- 
tended, upon  the  construction  of  clause  159, 
paragraph  1,  that,  in  the  events  there  men- 
tioned, if  the  bankrupt  consents,  the  Com- 
nussioner  must^   nolens  volenSy  proceed  to 


try  him,  either  with  or  without  a  jury ;  and 
that  the  proviso  at  the  end  of  the  clause  did 
not  extend  to  this  class  of  compulsory  cases. 
It  might  well  be  that  a  bankrupt  would 
prefer  being  tried  before  the  Commissioner. 
In  this  case  the  bankrupt  had  not  (paragraph 
3)  carried  on  trade  by  means  of  fictitious 
capital,  nor  contracted  debts  without  rea- 


Bot  Bome  hesitatioii  hi  beKeving  them,  he  felt  him- 
self bound  to  believe  the  •ubstuituJ  oorrectnees  of 
their  ftUegstioDB.  Atanyrate,noevideiu)eluuibeen 
brought  before  him  to  disproTe  the  fundamental  facts 
of  the  story.  On  the  2l8t  of  February,  also,  was 
examined  William  J.  Barker,  a  tin-smith  in  Blackett 
Street,  and  a  secured  creditor  for  450/.  He  was 
examined  respecting  the  terms  and  time  of  that 
advance.  That  witness  seemed  to  be  a  most  respect- 
able man.  The  substance  of  his  evidence  was  that 
he  had  known  the  bankrupt  some  twelve  or  four- 
teen yean ;  that  the  bankrupt  had  behaved  honour- 
ably to  him  relative  to  his  father*s  death,  which 
gave  him  confidence  in  him ;  that  he  advanced  him 
417/.  in  May  last  yesr,  with  the  understanding 
that  he  was  to  have  a  mortgage  on  the  house  in 
which  the  bankrupt  resided,  in  New  Bridge  Street, 
and,  cm  completing  the  security  on  the  lOfch  of 
Sei^ember,  a  further  sum  of  88/.  was  advanced,  to 
make  up  the  whcde  sum  of  450/. ;  that  be  (Barker) 
urged  the  bankrupt  to  perfect  his  securiW ;  bank- 
rupt did  not  urge  him,  and  never  spoke  of  difficul- 
ties to  him,  much  less  of  intended  or  probable 
bankruptcy. — JamesThompson  was  then  examined : 
he  was  a  partner  with  George  Barker,  and  they 
were  ironmongerB  in  the  CloUi  Market.  He  was 
doeely  examined  respecting  his  dealings  with  the 
bankrupt.  Barker  and  Thompson  held  a  bill  of 
sale  over  the  furniture  in  the  bankrupt's  resi- 
dence for  a  debt  of  350/.,  part  for  goods  supplied, 
imd  part  for  money  lent ;  Uie  latter  m  several  sums, 
amounting  altogether  to  240/.,  for  which  six  I O  U*8 
were  produced.  They  got  security  about  Septem- 
ber or  October,  after  a  previous  application  for 
cash.  That  was  managed  by  Mr.  Barker,  who,  it 
seemed,  attended  to  the  money  advanced,  and 
arrangiMl  all  the  cash  matters,  and  kept  the  books, 
while  Thompson  superintended  the  shop  and  works. 
Mr.  Barker  instructed  a  professional  gentleman  to 
press  for  payment.  On  the  resumption  of  W.  J. 
Barker*8  examination,  he  stated  that,  in  fact,  al- 
though he  had  borrowed  money  from  his  brother 
G^rge  Barker,  it  was  always  on  his  own  account, 
and  never  for  the  bankrupt's  purposes.  6.  Barker 
was  subsequently  examined,  at  great  length,  on 
the  25th  of  February.  The  most  important  parts 
of  his  evidence  were  that  advances  had  been  made 
to  the  bankrupt  from  August  1860  down  to  the 
5th  of  July  1861 ;  that  he  had  frequently  applied 
for  the  account,  and  had  been  told  that  it  would 
be  settled  when  some  contract  was  paid  in  which 
Wilson  was  then  engaged ;  that  he  and  his  partner 
asked  the  bankrupt  for  any  security  he  could  give. 
He  gave  them  some  explanations  respecting  the 
83/.  advanced  in  September  to  make  up  the  450/.; 
and  those  explanations,  coupled  with  subsequent 
exjdanations,  appeared  not  unsatisfactory,  and  that 


the  furniture  for  which  the  bill  of  sale  was  given 
was  not  worth  the  amount  secured  by  it.  No  doubt^ 
the  time  at  which  these  securities  were  given  natu- 
rally suggested  suspicion;  but  as  to  the  bond  fide 
nature  of  the  advances  he  thought  there  could  be 
no  doubt  With  the  account  given  by  the  bank- 
rupt of  the  brickyard  in  Shieldfield,  he  could  not 
say  he  was  dissatisfied.  His  statements,  too,  re- 
garding the  Ousebum  Quarry  were  probably  cor- 
rect, and  from  the  subsequent  evidence  he  drew 
no  hiferences  un£svourable  to  the  bankrupt.  EUa 
representations,  too,  of  the  various  dealings  with 
the  Barker  Street,  Claremont  Place,  Adelaide 
Place  and  some  other  properties  might,  he  sup- 
posed, be  believed.  That  the  several  conveyances 
and  mortgage  transactions  were  regular,  the  names 
of  the  professional  gentlemen  concerned  were  a 
sufficient  guarantee.  But  there  was  an  extraor- 
dinary transaction  relating  to  No.  17,  Framlington 
Place,  with  which  a  Mr.  James  Wilson  was  mixed 
up,  which  he  (the  Commissioner)  confessed  he  was 
utterly  unable  to  fathom  or  comprehend.  The 
assertions  of  the  bankrupt  and  of  James  'V^^lson 
relating  to  that  affair  were  not  oi^  irreooncileable, 
but  absolutely  contradictory.  Tha  sum  of  the 
bankrupt's  story  was  this :  That  Henderson,  the 
treasurer  appointed  by  the  arbitrators,  bought  the 
house  in  question  at  tiie  sale  of  the  joint  property 
belonging  to  the  partnership ;  that  it  was  ultimately 
conveyed  to  James  Wilson,  a  shipowner,  by  Gibson 
and  himself;  that  it  was  an  unfurnished  house 
sold  for  560/.  or  650/.,  the  bankrupt  was  not  certain 
which;  that  James  Wilsonpaid  for  it;  that  the 
sum  received  from  James  Wilson  was  entered  in 
his  (the  bankrupt's)  cash-book ;  that  he  received  to 
finish  the  house  two  sums  of  250/.  odd,  and  some- 
thing more  for  management.  If  these  sums  were 
not  in  the  cash-book,  they  would  be,  he  sud,  in 
the  other  books,  by  which  he  meant  some  journals 
that  had  been  referred  to  in  the  examination.  That 
in  June  1859  he  had  received  17/.  lOt. ;  in  May 
1860,  250/.;  and  in  September  1860,  250/.:  that 
the  sale  took  place  in  1858  or  1859,  that  he  received 
no  money  back  from  James  Wilson,  but  that  he 
paid  him  on  the  22nd  of  October  1,400/.  His  words 
were  :  "  That  is  the  date  when  the  deed  was  done. 
I  paid  him  in  cash  at  Chater's  office,  and  he  exe- 
cuted the  conveyance.  It  was  my  own  money 
which  I  got  for  houses  along  New  Bridge  Street, 
and  the  Barnes  House,  630/.  I  paid  cash.  James 
Wilson  had  to  pay  the  trustees  650/.  before  Gibson 
and  I  signed  the  deed.  I  cannot  say  I  saw  it  paid 
if  Gibson  cannot  recollect.  It  was  bought  of  me 
fur  560/.,  and  then  Wilson  took  it.  I  cannot  say 
if  it  was  560/.  or  650/. ;  you  will  see  in  the  joumaL 
Finding  the  money  did  not  come  in,  I  could  do 
nothing  with  it.    That  is  my  account  of  the  tran»- 
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sonable  expectation  of  payment,  nor  wil- 
fully omitted  to  keep  proper  books  of  ac- 
count (he  was  charged  with  having  kept 
too  many),  nor  been  guilty  of  rash  and 
hazardous  speculation,  <fec.  The  bankrupt, 
therefore,  however  unjustifiable  part  of  his 
conduct  may  have  been,  was  not  guilty  of 
a  misdemeanor  within  the  act.     All  that 


the  Court  had  power  to  do  was  to  vary  the 
order  and  send  the  case  back  to  the  Com- 
missioner, and  it  was  now  too  late  for  the 
Commissioner  to  direct  an  indictment, 
Upon  the  merits,  it  was  contended  that  the 
charges  were  unsustainable.  The  quany- 
book  had  been  handed  up  to  arbitrators 
under  the  partnership,  and  had  not  be^t 


acdon  throughout.  I  thought  it  worth  l,450Zi'* 
Suoh  was  the  bankrupt's  statement  on  the  5th  of 
February.  On  the  21st  of  that  month  Jamee  Wil- 
son was  examined.  His  evidence  was  to  the  effect 
that  he  bought  the  house  at  the  latter  end  of  1859 
from  Henderson.  Henderson  had  bought  it  from 
Thomas  Wilson,  the  bankrupt,  but  Gibson  would 
not  sign  it  away.  James  Wilson  said  :  '*  I  know 
but  little  about  it ;  I  did  not  attend  the  auction. 
Wilson  the  bankrupt  asked  me  to  buy  it,  because 
Oibson  refused  to  sign.  Glynn  was  instructed  by 
Wilson  to  prepare  the  oonTeyance,  and  it  was  com- 
pleted in  Glynn*B  office.  I  paid  550^.,  or  it  might 
be  560^.,  fur  it.  It  was  unfinished.  I  paid  the 
purchase-money  for  the  property  in  Mr.  Hallos 
office,  in  the  presence  of  Mr.  Hall.  As  I  am  on 
oath,  it  was  Wilson*s  money.  I  had  the  money 
long  enough  before  we  could  get  Gibson  to  agree 
to  sign  it  away.  I  received  the  money  from  the 
bankrupt,  and  I  foiget  whether  at  his  house  or 
mine,  in  100/.  notes.  On  payment  I  got  the  deeds. 
I  took  the  deeds  to  Wilson  shortly  after  the  com- 
pletion of  the  transaction.  Wilson  was  not,  I 
believe,  present  at  the  completion.  I  delivered  the 
deeds  at  his  own  house,  and  have  never  seen  them 
since.  Wilson  could  do  nothing  to  the  house  so 
long  as  my  name  was  on  the  conveyance.  I  wished 
then  to  sign  it  away ;  I  wanted  to  be  done  with 
the  job.  Wilson  completed  the  house,  I  suppose, 
himself.  I  never  paid  any  money  to  Mr.  Wilson 
for  completing  the  house ;  never  received  or  paid 
a  fiurthmg.  I  never  executed  a  conveyance  of 
that  house,  at  least  certainly  at  the  end  of  1861. 
I  don't  know  the  exact  month.  It  would  be  in 
October,  at  Chaytor's  office.  I  did  not  instruct 
Chaytor ;  I  went  to  his  office  and  signed  the  deed 
— Wilson  asked  me.  Chaytor,  Wilson  and  I  were 
present .  I  signed  the  deed.  I  merely  put  my 
name  at  the  iMick  and  signed  it  away  to  Wilson. 
Wilson  did  not  pay  me  1,450/.  for  that  house.  I 
suppose  that  was  its  value.     I  never  received  or 

rhid  any  money,  and  therefore  I  am  dear  of  it. 
said  at  Chaytor's  office,  I  did  not  know  whether 
I  was  doing  right  or  wrong.  I  wanted  to  have  it 
off  my  mind,  and  to  have  nothing  more  to  do  with 
it.  The  bankrupt  did  not  ask  me  for  a  mortgage 
on  the  house.  He  wanted  money,  and  asked  me  if 
I  would  lend  him  my  name.  I  said  I  would  do 
nothing  of  the  sort.  I  said  I  would  sign  the  house 
away.  It  was  some  time  in  October.'*  Such  was 
James  Wilson's  contradiction.  If  he  (his  Honour) 
was  asked  whom  to  believe,  he  said  at  once  James 
Wilson,  who  could  have  no  motive  whatever  to 
speak  anything  but  the  truth.  He  disbelieved 
Thomas  Wilson,  to  whose  evidence  presently  he 
should  have  reason  to  revert,  and  he  should  there- 
fore hold  him  responsible  for  the  consequences  of 


his  disbelief.  On  pAge  6  of  the  report  made  on 
the  17th  of  May  by  Messrs.  Gillespie  k  Speaoe,  tfaa 
accountants,  they  stated :  **  In  eondusioo,  we  feel 
bound  to  refer  to  the  transaction  with  James  WUscm 
—whose  evidence  is  on  the  proceedings — wherein 
he  states  that  no  cash  ever  paised  between  him  asd 
the  bankrupt  in  respect  to  the  alleged  aale  of  m 
house  at  Framlington  Place.  In  those  accounts, 
which  we  have  examined,  the  bankrupt  states  he 
paid  to  Jamee  Wilson,  on  the  22nd  of  October 
1861,  1,450/.,  in  support  of  whidi  he  refers  to  the 
receipt  of  the  latter  in  the  deed  of  conveyance.  On 
the  other  side,  he  charges  himself  with  having 
received,  in  May  and  September  1861,  from  Jamea 
Wilson,  for  work  done  to  the  same  property,  509/^ 
leavingto  the  bankrupt's  credit  in  his  awh  aoooimt 
950/.  There  has  been  one  year's  rent  received  from 
the  tenant  of  the  house,  the  receipts  for  whi^  are 
signed  'Thomas  Wilson,  pro  James  Wilsoo,'  not 
entered  in  the  bankrupt  s  books,  amounting  to  701., 
making  together  a  difference  in  cash  in  that  alleged 
transaction  of  1,020/.  If,  however,  James  Wilsons 
statements  are  true,  the  conclusion  is  irresistible 
that  the  bankrupt  has  not  properiy  accouited  for 
that  sum  of  1,020/.,  and  that  the  present  aooonaU 
are  consequently  mis-stated  by  that  amonnt.**  Oa 
the  21st  of  March,  Thomas  Oxer,  an  accountant, 
and  formerly  a  clerk  to  the  bankrupt,  and,  he  be- 
lieved, to  Gibson  as  well,  was  examined  at  gieai 
length,  and  with  his  accustomed  accuracy,  by  Mr. 
SciSfe,  touching  the  bankrupt's  books  and  accounts; 
and  the  way  in  which  they  were  kept  and  entered 
up.  It  would  appear  from  that  examination  tiiat 
the  entries  were  regularly  made  in  those  books  from 
a  period  so  early  as  April  or  May  1859,  soon  after 
the  dissolution  of  the  partnership  between  Gibson 
and  Wilson,  and  that  tbey  were  kept  from  pocket- 
books,  pay-sheets  and  loose  memoranda,  from  time 
to  time,  which  were  then  destroyed,  as  of  no  fur- 
ther use.  To  that  examination  was  appended  m 
remarkable  memorandum.  "Memorandum:  Upon 
this  examination  being  read  over  to  the  witness,  on 
this  27th  of  March  1862,  he  sUted  that  he  now 
desired  to  make  further  disclosures,  and  to  explain 
and  add  to  certain  of  the  answers  above  given,  and, 
therefore,  with  the  consent  of  the  solicitor  to  the 
assignees,  a  shorthand-writer  was  nominated  to 
take  down  such  variations,  explanations  and  addi- 
tions as  the  witness,  in  the  course  of  reading  over 
the  above  examination,  stated  that  he  desired  to 
make ;  and  that  being  done,  the  witness  signed  and 
acknowledged  each  dieet  of  the  present  examina- 
tion." Such  was  Mr.  Gibson's  very  lucid  memo- 
randum. Upon  those  variations,  explanations  and 
additions  made  on  the  27th  of  Mtfch,  whidi  were 
most  important,  he  (his  Honour)  should  make  no 
further  comment  tt»n  this — that  some  of 
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returned.  The  chaige  as  to  the  1,450/1 
rested  on  the  evidence  of  James  Wilson 
only,  and  was  directly  contradicted  by  the 
bankrupt 

Mr,  BaggaUay  was  heard  in  reply. 

LoBD  Justice  Knight  Bbucb  (Nov.  22) 
said  that  in  this  case  the  allegation  of  the 


assignees  was  that  they  were  in  a  posi- 
tion to  substantiate  charges  against  the 
bankrupt  for  acts  amounting  to  a  misde- 
meanor or  misdemeanors  under  the  Bank- 
ruptcy Act  of  1861.  After  hearing  the 
evidence  adduced,  his  Lordship  was  of  opin- 
ion that  it  was  sufficient  to  justify  the 
Commissioner  in  charging   the  bankrupt 


expressly,  and  others  impliedly,  contradicted  many 
stataneots  in  Oxer's  examination  of  the  21st  of 
March ;  in  &ct,  clearly  declared  that  the  accoonts 
and  entries  alleged  to  have  been  made  in  the  books 
kept  from  the  spring  of  1859  were  in  fiict  entered 
up  in  the  books  with  which  he  was  famished  within 
three  months  of  the  bankruptcy,  in  November  last, 
and  which  books  were  adoutted  to  have  been  made 
up  shortly  before  the  bankruptcy.  Whether  or  not 
Cheer's  examination  was  inspired  by  the  bankrupt 
be  could  not  say,  because  the  evidence  of  such  in- 
BfHration  was  presumptive  only;  nor  should  he 
(his  Honour)  inflict  upon  himself  the  distasteful 
task  of  analyzing  Wilson's  evidence  of  the  24th  of 
March ;  but  he  must  observe  that  he  thought  it 
impossible  for  any  person  to  read  the  examinations 
on  that  day  of  Thomas  Wilson,  of  John  Grosslev, 
who,  as  Christie  the  bookseller^  foreman,  dearly 
proved  that  the  books  in  question  were  manufac- 
tured in  July  1861,  and  indicated  the  alterations  in 
the  labels  and  figures  on  them,  and  that  of  Jane 
Harkness,  who,  as  Christie's  shopwoman,  so  dis- 
tinctly identified  the  bankrupt  as  the  person  to 
whom  she  had  sold  those  books  in  October— he  said 
it  was  impossible  for  any  unprejudiced  person  to 
read  those  examinations  wiUiout  coming  to  the 
conclusion  that  Thomas  WilM>n  had  been  guilty  of 
at  least  a  palpable  and  deliberate  fiUsehood.  It 
was  then  humanely  suggested  by  Mr.  Watson — 
than  whom  no  bankrupt  could  have  a  better  adviser 
— that  time  should  be  given  to  enable  the  two  ac- 
countants, to  whose  report  he  had  already  refeired, 
again  to  examine  the  books,  and  ascertain  to  what 
extent  they  might  be  vouched  by  original  documents 
or  entries.  They  had  completed  that  investigation 
so  far  as  drcumstances  would  permit,  and  they  had 
submitted  an  able  and  candid  report.  By  that 
report  it  appeared  that  upwards  of  8,200^.  was 
quite  unvouched.  It  might  be  suggested  as  some 
sort  of  palliative  to  the  bankrupt's  conduct,  that 
be  might  have  imagined  there  was  little  hope  of 
his  getting  free  of  that  Court  without  the  produce 
tion  of  books  regularly  kept  during  his  trading,  and 
that  he,  therefore,  in  an  evil  hour,  was  induced  to 
attempt  the  practice  of  that  imposition  on  the 
Court.  TVuth,  like  honesty,  was  the  best  policy. 
Had  he  frankly  confessed  the  real  state  of  lus 
matters,  instead  of  havinff  recourse  to  artifice,  that 
Court  was,  under  such  circumstances,  din>osed  to 
be  not  otherwise  than  induljOfent.  On  the  other 
hand,  the  detection  of  the  mbrication  opened  a 
floodgate  of  suspicion,  and  threw  a  doubt  on  Ms 
statements  generally.  He  (his  Honour)  had  lis- 
tened attentively  to  the  able  addresses  that  had 
been  made  to  him  by  Mr.  Scaife  in  opposition  to  the 
disdiarge,  and  by  Mr.  Lockey  Harie  in  support  of 
the  bankrupt.    He  had  considered  with  care  the 


charges  prefeired  by  Mr.  Scaife.  Could  he  bring 
himself  to  the  conviction  that  the  bankrupt  had 
made  the  entry  in  lus  accounts  of  the  money 
alleged  to  have  been  paid  to,  and  received  from, 
James  Wilson ;  and  the  omission  of  101,  for  one 
yeariB  rent,  as  appeared  in  the  accountantls  second 
report ;  could  he  bring  himself  to  the  conviction 
that  he  had  made  those  entries  frukudulently,  and 
with  the  distinct  intent  imputed  by  thd  221st  sec- 
tion of  the  Bankruptcy  Act,  1861,  no  alternative 
would  have  been  left  to  him  but  to  direct  a  profie- 
cution  in  a  criminal  court  for  misdemeanor.  But 
he  was,  after  much  and  most  anxious  consideration, 
willing  to  believe,  especially  as,  when  pressed  in 
his  examination,  the  bankrupt  had  referred  for 
explanation  to  Mr.  Chaytor's  ofiBce,  and  the  journal 
io  which  he  had  alluded  more  than  once ;  he  was, 
he  said,  willing  to  believe  that  that  matter  might  be 
capable  of  being  in  some  degree,  if  not  satisfac- 
torily, deared  up.  The  only  solution  that  had  sug- 
gested itself  to  him  was,  that  the  bankrupt  being 
desirous  of  obtaining  the  Framlinffton  Place  houses 
and  finding  himself  baulked  in  his  wishes  by  Gib- 
son, set  up  James  Wilson  as  a  kind  of  man  in 
buckram,  and  then,  having  improved  the  premises 
by  expending  his  labour  and  material  upon  them, 
considered  uiese,  that  is  to  say,  lus  labour  and 
material,  ultimately  as  the  price  paid  for  his  pur- 
chase, lliat  construction  of  the  bankrupt's  con- 
duct, at  any  rate  that  doubt,  enabled  him  (his 
Honour)  to  relieve  him  from  the  penal  operation  of 
the  misdemeanor  clause,  and  he  was  willing  to 
give  him  the  benefit  of  it ;  but  at  the  same  time  he 
was  compelled  to  judge  of  lus  misconduct  before 
and  after  adjudication,  under  the  159tb  section  of 
tiie  act  of  1861.  And  bearing  in  mind  the  gross 
irregularities,  to  say  the  least  of  it,  that  prei^ed 
in  Ids  transactions,  and  the  fidsdiood  to  which  he 
had  referred,  he  fdt  himself  called  upon  to  visit 
those  offences  with  a  considerable  suspension  of  his 
discharge.  He  might  add,  that  he  thought  it  was 
the  bankrupt's  bounden  duty  to  make  some  provi- 
sion with  Gibson  on  the  debt  under  the  award. 
Though  Wilson  disputed  its  justice,  they  had  heard 
nothing  of  the  grounds,  and  he  had  taken  no  steps 
to  set  it  aside.  It  was  published  on  the  10th  of 
July,  last  year,  and  he  was  allowed  till  the  10th 
of  September  (two  months)  to  arrange  its  settle- 
ment. He  took  care,  however,  to  prefer  many 
other  creditors,  in  what  his  Honour  must  say 
seemed  to  him  to  be  a  systematic  manner,  to  the 
entire  neglect  of  Gibson's  claims.  He  had  read 
and  considered  the  document  which  had  been 
handed  up  to  him,  purporting  to  be  signed  by 
a  large  body  of  the  creditors,  and  he  was  disposed 
to  give  it  the  weight  which  it  deserved.  That 
document  wa%  no  doubt^  a  fisvooxable  testimoniiil 
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with  such  acts.  That  being  so,  the  next 
question  was  whether  the  Commissioner 
was  bound  to  try  the  bankrupt  himself  for 
these  alleged  offences  or  any  of  them.  It 
had  been  said  that  he  was,  and  that  although 
the  bankrupt  did  not  consent  to  any  par- 
ticular course,  he  did  not  refuse  any  parti- 
cular course,  and  that  his  consent  was  not 
even  asked.  His  Lordship  thought  that 
the  provisions  of  the  act  would  remove  all 
difficulty,  when  the  whole  of  the  section 
was  taken  into  consideration.  He  was  of 
opinion,  looking  at  the  whole  of  the  sec- 
tion, that  there  was  no  necessity  for  the 
Commissioner  to  ask  for  the  consent  of 
the  bankrupt,  or  to  ask  him  to  say  whether 
he  would  consent  to  any  particidar  course 
or  not,  and  that  it  was  not  incumbent  upon 
the  Commissioner,  whether  with  or  without 
a  jury,  to  try  the  bankrupt  himself;  but 
that  if  he  was  satisfied  that  there  was  a 
case  not  of  proved  guilt,  but  a  case  for  a 
criminal  trial,  it  was  within  his  authority  to 
direct  that  the  bankrupt  should  be  indicted 
and  prosecuted  in  one  of  the  ordinary 
Courts  of  criminal  procedure.  His  Lordship 
was  of  opinion  that  that  was  the  course 
which  ought  at  that  time  to  have  been 
adopted  in  this  instance.  He  was  further 
of  opinion  that  that  was  the  proper  course 
now,  having  regard  to  the  paper  which  was 
signed  by  Mr.  Scaife,  whidi  was  produced 
before  the  Commissioner,  and  which  cer- 
tainly contained  at  least  one  allegation,  if 
not  more,  of  cases  of  misdemeanor,  sup- 
ported by  probable  evidence.  His  Lordship 
was  of  opinion,  therefore,  that  a  prosecution 
ought  to  have  been  directed,  and  placing 
themselves  in  the  position  of  the  learned 
Commissioner,  their  Lordships  would  direct 
a  prosecution  accordingly.  The  order  of 
this  Court  would  be  to  discharge  the  Com- 
missioner's order  without  prejudice  to  any 
future  application  by  the  bankrupt  for  an 


order  of  discharge,  or  to  any  other  question; 
to  direct  a  prosecution  against  the  bankrupt 
at  the  next  assizes,  for  it  was  not  the  Courtis 
intention  that  the  trial  should  take  place  at 
the  Quarter  Sessions,  or  before  a  Recorder. 
The  indictment,  however,  would  not  go  be- 
yond the  offences  alleged  against  the  bank- 
rupt in  the  document  signed  by  Mr.  Scaife; 
the  assignees  would  be  the  prosecutors  in 
the  matter,  and  the  costs  would  be  reserved, 
with  liberty  to  apply. 

LoBD  Justice  Turner  was  of  the  same 
opinion.  There  were  only  two  questions 
which  it  was  necessary  for  the  Court  to 
decide :  the  first  was,  whether  there  were 
grounds  for  charging  the  bankrupt  with  acts 
which  amounted  to  a  misdemeanor  within  the 
statute ;  and  the  second,  whether  the  Com- 
missioner had  jurisdiction  to  order  a  trial 
before  a  Court  of  criminal  justice.  L^pon 
the  first  of  these  his  Lordship  was  of  opinion 
that  grounds  existed  for  charging  the  bmik- 
rupt  with  acts  amounting  to  a  misde- 
meanor ;  and  upon  the  second,  his  Lordship 
was  quite  unable  to  agree  with  the  argu- 
ment of  the  learned  counsel  for  the  bank- 
rupt that,  under  the  first  article  of  the  159th 
section,  the  Commissioner  had  not  the 
power  to  order  a  trial  before  a  Court  of 
criminal  jurisdiction.  He  entirely  concurred 
in  the  order  which  the  Lord  Justice  had 
stated. 

The  Registrar  was  ordered  to  issue  a 
certificate  under  section  223.  that  their 
Lordships  had  ordered  a  criminal  prose- 
cution. 

Feb.  10. — Mr,  Baggallay  informed  the 
Court  this  day  that  some  friends  of  the 
bankrupt  had  subscribed  1,000/L,  in  order 
that  a  dividend  might  be  paid  to  the  cre- 
ditors, if  the  Court  would  sanction  a  dis- 
charge of  the  order  made  as  above. 


of  the  bankrapt*8  previous  character  and  general 
reputation.  Such  a  testimonial  ought  to  have  in- 
fluence in  a  case  of  doubt ;  it  might  in  such  a  case 
remove  doubt,  but  it  could  not  displace  facts.  He 
did  not  think  that  the  ends  of  justioe  in  that  case 
would  be  answered  by  a  suspension  of  the  bank- 
rupt's discharge  for  a  less  period  than  one  year, 
and  he  suspemied  it  for  that  period  accordingly. 
He  regretted  the  necessity  of  so  doing ;  he  regretted 
more  that  the  bankrupt,  a  man  of  activity  and 
enterprise,  should,  by  Wb  conduct,  have  placed 
himself  out  of  the  pde  of  useful  exertions  in  his 


business.  But  he  must  blame  hims^,  and  himself 
alone,  for  those  consequences.  Employment  in 
building  churches,  bridges,  asylums  aiid  extensive 
county  works,  was  certainly  a  most  creditable  ante- 
cedent ;  but  he  could  not  absolve  a  man  from  the 
observance  of  truth  and  justice  in  his  dealings,  and 
from  keeping  in  view  the  high  level  of  the  oommer> 
dal  integrity  of  this  country.  Under  all  the  cir- 
cumstances, he  hoped  the  sentence  he  had  felt  it 
his  duty — his  painfrd  duty — to  pass  would  be  con- 
sidered, as  he  (his  Honour)  was  sure  it  was  inteoded 
to  b^  a  very  lenient  one. 
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Their  Lobdships  considered  that  aa  the 
offer  was  to  place  1,000/L  in  the  hands  of 
the  assignees  for  the  benefit  of  the  creditors, 
who  would  otherwise  receive  nothing,  and 
as  the  compromise  wovdd  be  only  that  of 
a  misdemeanor,  the  Court  might  without 
impropriety  accede  to  the  arrangement  and 
discharge  Uie  order.  Their  Lordships  would 
make  the  order  asked  the  more  readily  as 
they  understood  that  the  estate  would  pay 
noUiing,  and  that  the  expense  jo£  a  prosecu- 
tion would  be  very  great  (2). 


Wbbtbuby,  L.C. 
Dec.  2. 


I 


Ex  parte    kuc?k    and 
wiCKHAM,  in  re  wiCK- 

ENDEN  AND  MANSELL. 


Tru9t  Deed  for  Benefit  of  Creditors — 
Trustees — Disputes — Jurisdiction, 

Trustees  were  appointed  of  a  deed  of 
arrangement  bettoeen  debtors  and  their  cre- 
ditors, and  disputes  arose  among  such  trus- 
tees. Two  of  them  petitioned  that  the  remain- 
ing  trustee  might  he  removed  and  the  trust 
find  vested  in  them.  The  Court  of  Bank- 
ruptcy made  an  order  directing  the  fund 
in  hand  to  be  paid  over  to  the  accountant 
in  bankruptcy;  and  appointed  an  official 
assignee  to  act  as  if  appointed  under  a 
bankruptcy.  On  c^ppeal,  the  Lord  Chan- 
cellor decided  that  the  Court  below  had  no 
power  to  make  such  order, 

Mr.  Cornelius  Ruck  and  Mr.  Philip 
Wickham,  in  this  case,  appealed  against  a 
decision  of  Mr.  Commissioner  Qoulbum. 
The  appellants  were  two  of  the  trustees 
appointed  under  a  deed  of  arrangement 
executed  by  the  debtors,  and  it  prayed  the 
removal  of  Mr.  W.  Lawrence,  the  co-trustee. 
The  facts  were  as  follows. 

Messrs.  Geoige  Wickenden  and  George 
Palfreyman  Mansell  carried  on  the  business 
of  grocers  at  Southborough,  in  Kent  On 
the  1st  of  June  1861,  an  agreement  was 
made  between  the  partners  for  a  disso- 
lution of  the  partnership  existing  between 
them  on  condition  that  Wickenden  should 
take  the  whole  of  the  trade  fixtures,  kc,, 
together  with  the  stock-in-trade,  &c.,  at  a 

(2)  See,  on  lame  labject,  Ex  parte  Sferiokhuid, 
potA^  p.  12. 

Nxw  SxBiiB,  82.— Bahu. 


valuation;  and  Wickenden  to  pay  Mansell 
200/L  as  part  of  his  share  of  the  business, 
50/L  for  money  laid  out  in  the  premises, 
and  50L  for  goodwill.  Upon  the  comple- 
tion of  the  valuation  it  was  discovered  that 
the  liabilities  of  the  firm  exceeded  the  assets 
thereof  By  reason  of  this  fJEict  the  disso- 
lution was  not  further  proceeded  with, 
except  that  Mansell  continued  the  trade  on 
his  own  separate  account  for  a  few  weeks, 
during  which  period  he  contracted  debts 
on  Ms  separate  account  by  borrowing  money 
from  Mr.  William  Lawrence  to  the  amount 
of  200^.  By  deed,  dated  the  29th  of 
November  1861,  made  between  Wickenden 
of  the  first  part,  Mansell  of  the  second  part, 
William  Lawrence  and  the  petitioners,  being 
trustees,  <&c,  of  the  third  part,  and  the 
several  creditors  of  Wickenden  and  Man- 
sell  of  the  fourth  part^  Wickenden  and 
Mansell  granted  and  assigned  imto  the 
said  trustees,  all  the  messuages,  kc ;  and 
secondly,  all  the  stock-in-trade,  <fec,  of  the 
said  Wickenden  and  Mansell,  or  either  of 
them,  wheresover,  <bc.,  upon  the  trusts  and 
with  the  powers  therein  mentioned,  and 
upon  further  trust  to  pay  the  costs  and 
expenses  of  the  preparation  of  the  deed, 
and  subject  thereto  to  pay  the  residue  in 
satisfaction  of  the  debts  owing  to  the 
several  creditors  of  the  said  Wickenden 
and  Mansell,  or  either  of  them.  The  deed 
was  duly  executed  by  the  said  debtors  and 
trustees  respectively,  and  was  advertised  in 
the  London  Ckusette,  It  further  appeared 
that  Lawrence  had  received  as  trustee  the 
sum  of  1,005/.  \s,  6d,,  and  that  it  was  his 
duty  to  have  paid  the  same  to  the  account 
of  himself  and  the  petitioners,  pursuant  to 
a  resolution  of  the  creditors;  but  instead 
of  doing  so,  he  retained  it  in  his  own  hands, 
though  repeatedly  requested  to  pay  over 
the  same.  At  lengdi,  on  the  11th  of 
February  1862,  he  paid  to  his  private 
bankers,  Messrs.  Randall  &  Co.,  of  Maid- 
stone, the  sum  of  913/L  Ss,  6d,  to  the  joint 
account  of  himself  and  the  petitioners.  On 
the  13th  of  January  last  a  majority  in  value 
of  the  creditors  of  the  debtors  passed  a 
resolution  that  the  monies  received  by  Mr. 
Lawrence  be  forthwith  placed  in  a  joint 
account  in  the  London  and  County  Bank, 
in  the  names  of  the  three  trustees.  Appli- 
cation was  made  to  Mr.  Lawrence  to  comply 
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with  this  resolation,  but  he  omitted  to 
do  80.  A  petition  was  then  presented  by 
the  other  trustees  alleging  that  Mr.  Law- 
rence had,  in  several  ways,  refused  to  act 
with  his  co-trustees  in  carrying  out  the 
trusts  of  the  deed,  and  that  he  had  not 
accounted  for  a  portion  of  the  debtor's 
estate  received  by  him;  that  a  majority  in 
number  and  value  of  the  creditors  had 
assented  to  the  prayer  of  the  petition;  that 
in  other  respects  the  interest  of  the  said 
Mr.  Lawrence  was  in  conflict  with  that  of 
the  petitioners  and  of  the  general  body 
of  the  creditors.  The  petition  thereupon 
prayed  that  the  said  Mr.  Lawrence  might 
be  removed  from  being  a  trustee,  and  that 
the  petitioners  might  be  appointed  trustees ; 
that  the  trust  estate  be  vested  in  the  peti- 
tioners; that  Mr.  Lawrence  should  transfer 
the  amount  received  by  him ;  and  that  he 
should  be  ordered  to  pay  to  the  petitioners 
interest  at  the  rate  of  20L  per  cent  pw 
annum  upon  the  several  sums  admitted  to 
have  been  received  by  him  on  account  of 
the  estate. 

The  petition  was  heard  before  Mr.  Com- 
tnissioner  Qoulbum,  and  after  argument 
his  Honour  said  he  was  satisfied  that  he 
had  jurisdiction  to  make  an  order  upon  the 
petition,  and  directed  the  fund  in  hand  to 
be  paid  over  to  the  accountant  in  bank- 
ruptcy, to  be  placed  by  him  to  the  account 
of  the  trust  estate  of  Wickenden  and  Man- 
sell  as  if  they  had  been  adjudicated  bank- 
rupts, and  appointed  an  official  assignee  to 
act  as  if  he  had  been  appointed  under  a 
bankruptcy.  He  reserved  the  question  of 
the  costs  of  the  petition,  but  he  would  order 
lOOL  to  be  set  aside  for  payment  thereof 
if  need  be.  He  considered  that  Mr.  Law- 
rence had  acted  wrongly  in  appropriating 
to  his  own  use  monies  which  came  to  his 
hands  as  trustee,  but  his  Honour  hardly 
thought  he  would  be  justified  in  visiting 
him  with  the  costs  of  the  present  proceed- 
ings. He  said  nothing  about  interest  upon 
the  sums  received  by  Mr.  Lawrence. 

From  this  order,  as  before  stated,  the 
oo-trustees  appealed. 

Mr,  Bacon  and  Mr,  E,  B,  Lcveil  stated 
that  the  petition  prayed  for  an  improved 
method  of  carrying  into  effect  the  terms 
of  the  trust  deed,  whereas  the  order,  as 
made,   was   an  entire  suppression  of  the 


deed  itself  Hie  relief  to  be  afforded  un- 
der the  prayer  for  gen^^  relief  must  be 
efuidem  generis  with  the  relief  qiedfically 
prayed. 

[The  LoBD  Chakcellob. — ^Where  is  the 
power  conferring  on  the  Court  jurisdiction 
to  make  this  order  to  be  found  t] 

Mr,  Daniel  and  Mr,  De  OtXy  in  support 
of  the  order,  contended  that  the  spirit  and 
intention  of  the  New  Biuikruptcy  Act  were 
to  give  to  the  Court  jurisdiction  to  do 
anything  which  was  requisite  for  the  ben^t 
of  the  creditors.  In  support  of  this  view 
the  134th,  136th  and  197th  sections  of  the 
act,  especially  the  136th  section,  were  relied 
upon. 

The  LoBD  Chakcbllob. — ^I  have  been 
informed  that  examinations  have  taken 
place  at  meetings  of  creditors,  at  which  no 
officer  of  the  Court  has  been  present,  and 
that  the  costs  of  such  meetings  have  been 
allowed  out  of  the  estate.  For  myself^  I 
would  certainly  not  allow  such  costs.  It 
18  quite  clear  that  upon  the  application  of 
two  out  of  three  trustees,  praying  the  assist- 
ance of  the  Court  of  Bankruptcy  to  admi- 
nister an  estate  in  accordance  with  the 
provisions  of  a  trust  deed  registered  under 
the  act,  that  Court  can  have  no  poww  to 
make  the  order  which  has  been  made  in 
this  case.  If  all  the  parties  consent  to  the 
order  proposed,  well :  otherwise,  I  have  no 
jurisdiction: — ''All  parties  consenting,  let 
an  order  be  made,  declaring  that  the  credi- 
tors of  the  joint  and  separate  estate  should 
be  allowed  to  come  in  pari  paMUy  Mid 
directing  an  account  to  be  taken  on  that 
footing;  the  costs  of  the  petitioners  and 
respondents  to  be  paid  out  of  the  fimd; 
the  remainder  of  the  petition  to  stand  over, 
with  liberty  to  apply  to  the  Lord  Chancellor 
only." 

The  order  by  consent  was  so  made  (1). 


(1)  See^onmmeBQbjeotyEzputeMorgaiiipMC, 
15 ;  Ex  parte  Weniley,  poH,  2S;  Ex  pwie  Raw- 
lingi,  l>os^  27 ;  and  Ex  pwte  Goddon,  in  TO  SbetOe, 
|)o«<,  87. 


Digitized  by 


Google 


Toi.  82.] 

Wbstbubt,  L.G 
Dec  3. 


MICHAELMAS  1863  to  MICHAELMAS  1863. 


11 


Ex  parte  oolb,  in  rt 

ATTWATJUt  (1). 

Banhntptey  LcwCotuoltdatumAct,  1849, 
s,  120 — Adjudication^  Proceedings  under — 
Summons — Costs  of  Assi^ees, 

A  party  bought  landy  dse.  of  a  trader^ 
and  aftertsards  the  trader  %ffas  ac^'udicated 
bankntpt.  A  person  holding  the  purchaso' 
deed  for  thepurchaseTy  uas  summoned^  itfter 
the  aefy'udicaUony  under  section  120.  of 
the  12  <kl^  VicL  «.  106,  before  a  ooutUp 
court  Judge^  to  produce  the  deed.  The  Judge 
ordered  it  to  be  impounded^  and  the  pro- 
perty to  be  delMcred  up  to  the  assignees  to 
be  sold  for  the  benefit  of  the  creditors. 

On  appeal^  the  Lord  Chancellor  dis- 
charged the  order  ^  (mid  the  assignees  were 
directed  to  pay  the  costs. 

This  was  an  appeal  against  an  order  of 
Mr.  Espinasse,  ^e  Judge  of  the  County 
Court  Na  48,  for  Bromley,  dbc,  before 
whom  this  case  was  taken  in  Bankruptcy. 
It  appeared  that  Mr.  James  Th(Hnas  Att- 
water  purchased  of  Mr.  J.  W.  Attwater  some 
knd  and  other  property,  which  was  duly 
conveyed.  Mr.  J.  W.  Attwater  afterwards 
was  abjudicated  bankrupt,  and  then  Mr. 
Cole,  who  held  the  deed  for  the  purchaser, 
was  summoned,  under  section  120.  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  to 
attend  before  the  County  Court,  and  after 
grving  evidence  the  learned  Judge  made  the 
foUowiz^  order : 

^'Upon  the  application  of  the  8olicit(»r 
for  the  assignees,  and  upon  hearing  the 
evidence  c^  James  Thomas  Attwater  and 
others,  and  the  statement  of  the  said  solici- 
tor, that  the  bankrupt  did,  by  indenture 
dated  the  25th  day  of  June  1862  (which 
the  said  James  Thomas  Attwater  produced 
and  submitted  to  the  Court)  convey  four 
houses  and  *other  property,  situate  in  the 
parish  of  Minster,  in  the  Isle  of  Sheppey, 
in  the  county  of  Kent,  to  the  said  James 
Thomas  Attwater,  when  he  (the  said  bank* 
rupt)  was  known  to  be  insolvent,  and  with- 
out valuable  consideration,  it  is  ordered 
that  the  said  houses  and  other  property 
comprised  in  the  said  indenture  be  given 
up  to  the  assignees  and  taken  possession  of 
by  them,  and  be  sold  or  disposed  of  for  the 

a)  SeejMiti;  £x  pwte  Watti,  ra  AttwMer,  p.  85. 


benefit  of  the  creditors  under  the  bank- 
ruptcy. And  it  is  further  ordered  that  the 
said  indenture,  dated  the  25th  of  June  1 862, 
be  retained  by  the  registrar,  and  be  disposed 
of  as  the  Court  shall  direct" 

It  did  not  appear  by  the  proceedings  whe- 
ther Mr.  J.  T.  Attwater  was  a  creditor  under 
the  bankruptcy  or  not,  and  it  was  admitted 
that  there  was  no  formal  submission  to  the 
jurisdiction  of  the  Judge,  and  that  no  evi- 
dence was  gone  into  on  behalf  of  the  appel- 
lants, Messrs.  Cole  and  J.  T.  Attwater. 

Mr,  Daniel  and  Mr.  Clement  Sufanston 
8upp<Mrted  the  appeal 

Mr.  Fooks  appeared  in  support  iji  the 
<»der. 

The  LoKD  Chancillob. — ^It  is  very  much 
to  be  regretted  that  the  order  was  ever 
made.  It  is  quite  beyond  the  power  of  the 
learned  Judge  to  make  any  such  order.  This 
gentleman,  who  held  the  purchase^leed  on 
behalf  of  the  purchaser,  wassummoned  before 
the  Court  under  the  ordinary  clause  of  the 
statute  of  1849.  He  obeyed  the  summons, 
and  attended  for  the  purpose  for  which  he 
was  so  summoned.  The  Court,  having  him 
before  it,  immediately  assumed  a  junsdio- 
tion  to  \aj  the  question,  and  detained  him 
in  court  in  a  different  capacity,  namely,  as 
a  defendant  in  a  suit  in  which  the  assignees 
were  plaintifTs,  gave  judgment  against  him, 
and  stripped  him  of  his  property,  he  having 
been  brought  there  merely  to  give  evidence. 
The  order  must  be  discharged,  and  the 
assignees  must  pay  the  costs  of  this  appli* 
cation.     The  deed  will  be  delivered  up. 

Mr.  Fooks, — ^Will  your  Lordship  order 
the  costs  of  the  assignees  to  be  paid  out  of 
the  estate? 

The  LoBD  Chakcsllob. — Certainly  not 
The  assignees  must  pay  the  costs  them- 
selves. I  shall  never  see  prudent  or  proper 
conduct  on  the  part  of  assignees  undl  they 
are  made  to  feel  the  necessity  of  acting  with 
strict  propriety,  and  with  a  sincere  intention 
to  do  their  duty.  I  must  assume  that  the 
order  was  made  by  the  Court  on  the  motion 
of  the  assignees ;  and  I  must  do  that,  for  the 
sake  of  public  ezunple,  which  I  oUierwisa 
regret  to  have  been  compelled  to  do. 
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\  Ex  parte  William  and 

OEOROE   STBICKLAND, 

in  re  still.* 

Misdemeanor — Prosecution  under  Section 
221.  of  the  Bankruptcy  Act,  1861— i8W- 
picion. 

Reasonable  evidence  of  the  guiU  of  par- 
ties is  necessary  before  a  prosecution  by 
indictment,  under  the  22\st  section  of  the 
act,  24  dc  25  Vict.  c.  134,  can  be  directed. 
It  cannot  be  so  on  a  case  of  mere  suspicion. 

This  was  an  appeal  from  two  orders  pro- 
nounced by  Mr.  Commissioner  (Joulbum, 
one  directing  the  bankrupts  to  be  prose- 
cuted under  the  2nd  and  5th  paragraphs 
of  the  221st  section  of  the  Bankruptcy 
Act,  1861,  for  having  wilfully  and  frau- 
dulently concealed  and  abstracted  part  of 
their  property;  the  other  directing  that  the 
final  examination  should  be  postponed  sine 
die.  The  bankrupts,  father  and  son,  on 
the  2l8t  of  August  1860,  entered  into  part- 
nership as  ironmongers  and  ironfounders, 
at  Winchester.  They  borrowed  800^  of  a 
bank,  and  gave  as  a  security  the  guarantee 
of  Mr.  Benthams.  As  a  counter  security 
for  this  guarantee,  the  bankrupts  made  an 
assignment  to  Benthams,  by  bill  of  sale,  of 
all  Uieir  property,  including  the  plant  and 
stock-in-trade.  The  biU  of  sale  was  dated 
•the  17th  of  January  1862.  In  a  schedule 
the  property  was  valued  at  3,000^.  Ben- 
thams, immediately  after  the  date  of  the 
bill  of  sale,  and  before  the  bank  was  paid, 
proceeded  to  enforce  the  security.  He  put 
a  lad  named  Thomas  Still,  a  nephew  of 
the  elder  bankrupt,  into  possession,  and  on 
the  5th  of  May  last  he  sold  the  whole  of 
the  property  to  Joseph  Still,  a  brother  of  the 
elder  bankrupt,  for  900/.,  out  of  which  the 
bankers  were  paid  their  800^ 

The  adjudication  was  dated  the  17th  of 
May,  and  was  made  on  the  bankrupts*  own 
petition.  By  the  first  accounts  furnished 
by  the  bankrupts,  they  estimated  the  value 
of  their  stock  on  the  1st  of  January  1862 
at  3,046/L,  and  could  only  account  for  sub- 
sequent sales  to  the  extent  of  1, 1 1 0/L 1 5«.  4d 
The  difference,  amounting  to  about  1,936/., 
being  very  much  larger  than  the  amount 
realized  by  the  sale  to  Joseph  Still,  the 
learned  Commissioner  was  of  opinion  that 

*  Sea  same  point,  Ex  parte  Dobson,  ante,  p.  1. 


there  was  primd  facie  evidence  of  fraud, 
and  made  the  order  against  which  the 
bankrupts  now  appealed.  It  was  stated, 
by  the  bankrupts,  that  the  evidence  upon 
which  the  Commissioner's  judgment  was 
given  was  taken  at  private  meetings  at 
which  the  bankrupts  were  not  present,  and 
the  Court  proceeded  upon  the  ex  parte 
statements  of  counsel  founded  on  such 
evidence.  Mr.  Hart  was  the  accountant  to 
the  estate.  He  pointed  out  the  discre- 
pancy in  the  baiikrupts'  accounts,  and 
reported  as  follows :  '*  This  can  only  be 
accounted  for  by  one  of  two  ways :  either 
the  value  of  the  stock  was  greatly  over- 
estimated in  January  1862,  or  the  bank- 
rupts must  have  connived  at  the  absteu^tion 
of  a  very  large  amount  of  their  property." 
And  he  recommended  further  inquiries. 

Mr.  Karslake  and  Mr,  R  OriJUhs,  for 
the  bankrupts,  argued  that  the  utmost  Uiat 
could  be  said  against  the  account  was,  thai 
it  was  an  overestimate  on  their  parts.  If 
an  opportunity  were  allowed,  it  could  be 
distinctly  and  most  unequivocally  proved 
that  every  farthing's  worth  of  the  property 
passed  from  Benthams  to  Joseph  Still,  who 
was  ready  to  return  the  whole  upon  being 
repaid  the  900L  and  his  expensea 

Mr,  Bacon  and  Mr,  Little,  for  the  assig- 
nees, supported  the  order,  and  argued  that 
on  the  examination  of  the  bankrupts,  without 
anything  more,  there  was  a  sufficient  pri$nd 
facie  case  of  firaud  shewn,  and  therefore  it 
was  the  duty  of  the  learned  Commissioner 
to  direct  an  indictment  to  be  preferred 
under  the  221st  section  of  the  act 

Mr,  Karslake  was  heard  in  reply. 

The  LoKD  Chancbllok. — This  is  a  case 
the  determination  of  which  is  attended  with 
a  great  deal  of  anxiety.  It  is  a  case  which 
presents  undoubtedly  elements  from  which 
a  conclusion  of  fraudulent  conduct  against 
the  bankrupts  might  primd  facie  be  rea- 
sonably entertained.  But  the  position  in 
which  it  stands  appears  to  be  this:  as  if 
pending  a  civil  suit  to  set  aside  a  deed  of 
fraudulent  sale  to  Joseph  Still,  the  Courts 
whilst  the  matter  was  still  sub  judice,  and 
before  determining  the  question  of  civil 
right,  were  to  direct  a  criminal  prosecution 
anterior  to  the  conclusion  of  the  civil 
inquiry.  Now,  the  responsibility  attending 
orders  of  this  kind  is  very  great     Tbere  is 
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here  no  property;  nothing  has  been  given 
np  to  the  assignees.  If  this  prosecution 
be  directed,  it  is  directed  at  the  public 
expense.  I  am  Tery  well  aware  of  the 
trade  which  is  made  out  of  these  prose- 
cutions. I  am  very  well  aware  of  the 
abuses  which  have  abeady  taken  place  with 
regard  to  the  enormous  charges  which  have 
been  brought  against  the  bankruptcy  fiind 
as  the  r^ult  of  prosecutions  directed,  I 
have  no  doubt,  with  very  good  intentions, 
but  upon  evidence  which  has  fsdled  alto- 
gether to  sustain  the  indictments.  Whilst, 
therefore,  it  is  my  duty  to  take  care  that 
the  intention  and  spirit  of  the  bankrupt 
laws  for  the  suppression  of  fraudulent  prac- 
tices are  carried  out,  it  is  incumbent  on 
this  Court  not  to  cUrect  prosecutions  of 
this  kind  upon  mere  suspicion.  Here  is  a 
case  presenting  features  which  warrant  the 
BUt)ngest  suspicion  of  fraud,  and  yet  which 
ought  to  have  been  the  subject  of  farther 
investigation.  These  two  bankrupts  entered 
into  partnership,  and,  I  understand,  began 
trade,  before  ike  2nd  of  January  1862. 
They  opened  an  account  with  a  bimk,  and 
the  bank  required  them  to  give  them  secu- 
rity upon  what  should  be  found  due  on 
their  account  They  obtained  the  guarantee 
of  a  gentleman  named  Benthams;  and,  as 
an  indemnity  to  him,  they  made  a  general 
sweeping  transfer  to  him  of  all  their  pro- 
perty, that  property  representing  a  sum  of 
more  than  3,000^.  They  go  on  trading 
for  a  few  months  only,  and  in  April  1862 
Benthams  takes  possession  of  the  whole 
property.  He  being  possessed  of  the  whole 
property,  the  bankrupts  have  recourse  to 
an  elder  brother  for  some  purpose,  the 
nature  of  which  has  not  yet  bein  accurately 
shewn,  but  apparently  he  comes  forward 
as  a  Mend  of  the  bankrupts,  and  for  their 
benefit  The  fact,  therefore,  appears  to  be 
this :  a  sale  of  the  whole  of  the  property  is 
made  by  Benthams,  the  guarantor  of  the 
bank,  to  Joseph  StiU.  A  very  young  man 
is  constituted  the  agent  of  the  purchaser, 
Joseph  Still,  and  is  put  in  possession  of 
the  property.  That  is  no  sooner  done,  and 
the  transfer  apparently  complete,  than  the 
bankrupts  petition  against  themselves,  and 
describe  themselves  as  having  no  property 
to  hand  over  to  the  assignees.  Undoubt- 
edly this  is  a  case  wUch  requires  the 
strictest  and  severest  investigation.     The 


deficiency  unaccounted  for  is  this — (which 
his  Lordship  described).  If  the  matter 
had  remained  there,  I  should  not  have  dis- 
turbed or  restrained  the  execution  of  this 
order  for  a  single  moment  But  then  comes 
this :  a  person  named  Hart,  an  accountant, 
is  employed,  and  his  investigations,  which 
appear  to  have  been  accurate,  except  in  one 
particular,  bear  very  materially  upon  the 
question  of  the  accuracy  of  the  statement 
in  the  deed.  Hart's  statement  amounts 
to  this,  that  the  whole  accoimt  appended 
to  the  deed  was  altogether  erroneous,  and 
that  there  was  no  such  property  as  that 
represented.  Then  how  can  I  direct  a 
prosecution  upon  the  fisdth  of  a  statement 
that  the  banbrupts  possessed  property  to 
this  amount  on  Uie  Ist  of  January?  Then 
I  find  this  particular  also.  He  debits  the 
bankrupts  with  1,026/.,  which  he  says  repre- 
sents profits,  i.  e.,  he  considers  that  the 
difference  between  the  cost  price  and  the 
amount  at  which  the  goods  were  sold  ought 
to  be  considered  as  so  much  additional 
stock.  But  that  is  a  conjecture,  and  I 
cannot  look  upon  that  as  a  foundation  for 
a  criminal  prosecution.  Then,  this  large 
sum  of  3,046/.  will  be  reduced  down  to 
such  an  amount  as  that,  supposing  the  pro- 
perty handed  over  from  Benthams  to  Joseph 
Still  to  be  even  within  1,000/.  or  1,100/., 
the  whole  of  the  bankrupts*  property  wiU 
be  accounted  for.  This  reduces  the  ques- 
tion to  this :  whether  the  sale  was  a  band 
fide  transaction,  or  whether  it  was  collusive 
and  fraudulent?  If  it  were  collusive,  the 
fact  of  the  bankrupts  having  notice  of  that 
fraudulent  concealment  would  require  to 
be  established,  in  order  to  bring  them 
within  the  221st  section  of  the  Bankrupt 
Act,  on  the  ground  that  the  whole  arrange- 
ment was  a  &aud  and  contrivance  with  the 
intention  of  defeating  and  delaying  the 
creditors.  Therefore,  if  I  were  now  in  the 
position  of  hearing  a  suit  in  equity  to  set 
aside  a  fraudulent  sale,  and  to  have  a  decla- 
ration that  Benthams  had  a  lien  only,  and 
that  the  bankrupts  ought  to  have  accounted 
for  the  residue,  I  d^ould  direct  further 
inquiries.  I  shall  not  discharge  the  order, 
because,  I  think,  doubts  may  be  entertained 
whether  this  was  not  a  mere  fraudulent 
sale.  I  suspend  the  order  for  the  purpose 
of  having  the  deficiency  of  evidence  in  this 
respect  made  good,  and  of  affording  to  the 
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bankrupts  an  opportunity  of  still  further 
examination,  lliat  part  of  the  order  which 
postpones  the  final  examination  sine  die 
-will  be  discharged;  and  the  assignees  will 
be  placed  under  the  obligation,  and  will 
have  the  right  of  prosecuting  inquiries  in 
order  to  afford  materials  for  arriving  at  a 
certain  conclusion-  The  order  will  be  sus- 
pended until  further  order  by  mysell  The 
costs  to  be  reserved. 


} 


Ex  parte  paob,  in  re 


NKAL,' 


Wbstbuey,  L.C. 
Dec  5; 
Jan.  14. 

Practice — S2nd  Order  in  Bankruptcy^ 
Introduction  of  new  Evidence  on  Appeal, 

The  Z2nd  order  in  Bankruptcy  must  he 
construed  with  reference  to  evidence  on  the 
matters  in  issue^  and  does  not  preclude  the 
introduction  of  fresh  evidence  for  the  purpose 
of  informing  the  Court  of  Appeal  ofvfhat  has 
taken  place  in  the  Court  bdow. 

This  was  a  petition  of  ai^>eal  against  an 
order  of  Mr.  Commissioner  Sanders,  where- 
by he  refused  an  application  for  abjudica- 
tion. It  appeared  that  a  trust  deed  had 
been  executed  by  the  alleged  bankrupt^ 
and  duly  registered  under  the  1 92nd  section 
of  the  act  of  1861 ;  and  a  certificate  of 
registration  had  been  granted  by  the  regis- 
trar. The  appellant's  case  was  that  this 
deed  was  invalid,  and  that  its  execution 
was  an  act  of  bankruptcy;  and  it  was 
alleged  that  the  learned  Commissioner  had 
declined  to  enter  into  the  question  of  the 
validity  of  the  deed,  treating  the  certificate 
of  the  registrar  as  conclusive  evidence  of  its 
validity.  This  allegation  was  disputed  on 
behalf  oi  the  alleged  bankrupt,  and  one  of 
the  questions  in  issue  was  whether  or  not 
the  learned  Commissioner  had  consented  to 
receive  the  evidence  in  question. 

Mr.  De  Qex^  on  behalf  of  some  of  the 
creditors,  proposed  to  read  an  affidavit,  set- 
ting forth  what  took  place  before  the  Com- 
missioner. 

Mr,  lAttle^  for  the  respondents,  olj^^^^ 
that,  under  the  32nd  General  Order  of 
Novembw  1861,  no  new  evidence  could  be 
received  on  any  appeal  unless  the  Court  of 
Appeal  should,  on  the  hearing,  so  direct 
*  See  Ex  pute  Miller,  jpoH,  p.  45. 


The  LoBD  Chanoellob. — ^The  rule  of 
the  Court,  or  rather  the  provisions  of  the 
statute,  apply  to  the  non-introduction  of 
new  evidence  upon  matters  in  issue ;  but 
the  evidence  now  tendered  is  upon  a  matter 
not  in  issue.  It  is  simply  to  inform  the 
Court  of  what  took  place  before  the  Com- 
missioner. If  the  Court  below  acted  with 
irregularity,  what  took  place  befwe  the 
Court  below  would  have  been  determined 
by  notes  taken  of  proceedings  before  it; 
but,  unfortunately,  that  was  not  done.  The 
counsel  desire  to  be  informed  as  to  what 
did  take  places  What^  then,  did  take  placel 
What  was  the  nature  of  ^e  application  t 
As  I  understand,  Mr.  De  Gex  applied  to 
adduce  evidence  before  the  Court,  and  the 
Court  refused  the  application.  That  would 
not  come  within  the  prohibition  of  the 
statute;  it  is  not  evidence  upon  a  matter  in 
issue.  Does  Mr.  Little  still  oppose  the 
introduction  of  this  evidence  f 

Mr,  Little, — ^All  that  I  am  instructed  to 
say  is,  that  the  statements  in  the  affidavit 
are  in  the  highest  d^;ree  incorrect  I  sub- 
mit that  if  the  appeal  had  been  on  a  ques- 
tion of  the  non-introduction  of  essential 
evidence,  the  notice  of  moticm  should  have 
been  directed  to  that  point 

The  LoBD  Chancsllob. — Yot  the  future 
I  desire  to  have  it  understood  that  the  32nd 
Order  must  be  construed  with  ref<»rence  to 
evidence  on  the  matters  in  issue,  and  that 
the  order  will  not  extend  to  ]Ht)hibit  the 
Court  from  being  informed  of  what  tod^ 
place  before  the  Commissioner;  distinguish- 
ing the  proceedings  before  the  Commissioner 
from  the  evidence  upon  the  matters  in 
issue.  Here  the  matmal  thing  is  wh^ber 
Mr.  De  Qex*s  client  did  give  ^e  other  side 
an  opportunity  of  ccmtradicting  the  matters 
which  he  alleged.  The  case  must  stand  over; 
and  if  it  is  found  that  the  statements  in 
Mr.  De  Qex's  affidavit  are  incorrect,  the  affi- 
davit will  be  answered,  and  ^en  a  renewed 
Implication  cui  be  made  to  the  Conunis- 
sioner  to  enter  into  the  question  whether 
the  deed  was  or  was  not  an  act  of  bank- 
ruptcy. If  it  was  duly  registered,  it  was 
not  an  act  of  bankruptcy ;  if  not  duly  r^ps- 
tered,  then  it  may  have  been  so.  The  peti- 
tion will  stand  over  generally. 

Mr.  De  Gex  (Jan.  U),  on  behalf  of  the 
petitioning    creditor,  said    that   he    bad 
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aiBdavits  to  shew  that  the  Commissioner 
had  declined  to  receive  any  evidence  ten- 
dered to  him  with  the  view  above  stated. 

Mr,  LittUy  for  Mr.  Neal  and  in  support 
of  the  order,  insisted  that  the  affidavit 
could  not  be  read. 

The  LoBD  Chanoellob. — ^I  cannot  try 
upon  affidavits  what  has  been  really  done 
by  the  Commissioner.  The  only  question 
upon  the  appeal  is,  whether  an  act  of 
bankruptcy  has  been  committed.  The  peti- 
tioning creditor  must  make  another  impli- 
cation to  the  Commissioner,  accompanying 
that  application  with  an  intimation  from 
me  that  it  is  competent  for  him  to  receive 
evidence  affecting  the  validity  of  the  com- 
position deed,  uUra  the  certificate  of  regis- 
tration. The  question  of  costs  must  be 
reserved. 


WasTBURT,  L.C.  ^  Ex  parte  morgan,  in  re 
Jan.  28, 30.      /         woodhousk. 

Trutt  Deed  f<yr  Benefit  of  CredUor$ — 
SegtstrcUum — Cessio  Boncrum  —  Secured 
Credttar9—''The  Bankruptcy  Act,  1861," 
M.  192.  to  200. 

In  order  that  a  trust  deed  for  the  benefit 
of  ereditore  may  he  a  protection  against  pro- 
ceedings in  bankruptcy,  all  the  conditions  of 
the  192nd  section  of  the  Bankruptcy  Act, 
1861,  must  be  complied  with,  and  it  must  be 
registered  and  advertised  under  that  and  the 
\9Zrd  section,  and  a  deed  registered  under 
the  194M  secHon  does  not  confer  the  same 
protection. 

A  deed  not  registered  under  the  192n<f 
9eetian  is  not  binding  upon  creditors  who  are 
not  parties  to  it. 

The  I92nd  section  is  applicable  only  to 
deeds  which  contain  provisions  for  the  benefit 
of  all  the  creditors;  therefore  a  trust  deed 
for  the  benefit  of  those  creditors  only  who 
shall  execute  the  same  within  tufcnty-eight 
days  is  not  within  that  section,  and  cannot 
be  registered  except  under  section  194,  and 
dissenting  creditors  are  entitled  to  treat  such 
a  deed  as  an  act  of  bankruptcy. 

It  is  not,  however,  required  by  the  192n^ 
section  that  adeedfor  the  benefit  of  creditors 
should  comprise  the  whole  of  a  debtor's  pro- 
perty.— ^Tetley  v.  Taylor  (1),  disapproved  of 

(1)  1  EL  fc  B.  521 ;  B.  o.  21  Law  J.  Rep.  (ir.s.) 
Q.B.  346. 


By  the  197 th  section,  creditors  under  a 
trust  deed  are  in  the  same  position  <u  credi- 
tors under  a  bankruptcy;  and  therefore,  if 
they  hold  security,  they  cannot  prove  without 
allowing  for  the  ialue  thereof 

This  was  an  appeal  by  the  petitioning 
creditors  from  the  decision  of  the  Commis- 
sioner of  the  Leeds  District  Court  of  Bank- 
ruptcy, dismisfdng  the  petition  for  adjudi- 
cation. 

The  act  of  bankruptcy  relied  on  consisted 
of  the  execution  by  Mr.  Woodhouse  of  a 
deed  of  assignment  for  the  benefit  of  his 
creditors.  This  deed,  dated  the  25th  of 
October  1862,  was  made  between  W.  H. 
Woodhouse  of  the  first  part,  Richard  Brook 
and  others  (trustees  for  themselves  and  the 
rest  of  the  creditors  of  the  said  W.  H. 
Woodhouse,  parties  thereto)  of  the  second 
part,  and  the  several  other  persons  whose 
names  and  seals  were  thereunto  subscribed 
and  set,  being  respectively  creditors  of  the 
said  W.  H.  Woodhouse,  of  the  third  part 
After  reciting  that  the  said  W.  H.  Wood- 
house,  being  justly  and  truly  indebted  unto 
the  said  parties  Uiereto  of  the  second  and 
third  parts  in  the  several  sums  set  opposite 
to  their  respective  names  in  the  schedule 
thereunder  written,  which  he  was  unable  to 
pay  in  full,  had  therefore  proposed  and 
agreed  to  assign  all  his  estate  and  effects 
unto  the  said  trustees  for  the  benefit  of  his 
creditors  as  thereinafter  mentioned,  it  was 
witnessed  that  the  said  W.  H.  Woodhouse 
assigned  to  the  said  trustees  all  and  every 
the  stock-in-trade,  goods,  wares,  merchan- 
dises, household  furniture,  fixtures,  plate, 
linen,  china,  books  of  account,  debts,  sum 
and  sums  of  money,  and  all  securities  for 
money,  vouchers  and  other  documents  and 
writings,  and  all  other  the  personal  estate 
and  effects  whatsoever  and  wheresoever  of 
him,  the  said  W.  H.  Woodhouse,  in  posses- 
sion, reversion,  remainder  or  expectancy, 
upon  trust  to  convert  into  money,  and  to 
pay  all  costs  and  expenses  of  preparing  and 
executing  the  deed,  and  attending  the  trusts 
thereby  created ;  '*  and  in  the  next  place, 
to  pay,  retain  and  satisfy,  rateably  and  pro- 
portionably,  and  without  any  preference  or 
priority,  to  themselves,  the  said  trustees  and 
their  putners,  and  the  other  persons  parties 
hereto  of  the  third  part,  who  shall  execute 
these  presents  within   twenty-eight  day» 
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from  the  date  hereof,  the  several  debts  or 
sums  set  opposite  to  their  respective  names 
in  the  said  schedule  hereto,  subject  to  the 
covenant  hereinafter  contained  for  verifying 
the  amounts  thereof,  and  to  jpay  the  residue 
(if  any)  of  the  said  monies  unto  the  said  W. 
H.  Woodhouse,  his  executors,  administrators 
and  assigns.''  The  deed  then  provided,  that  it 
should  be  lawful  for  the  trustees  to  make  to 
the  said  W.  H.  Woodhouse  such  allowances, 
or  return  to  him  such  part  of  his  household 
furniture  or  effects,  not  exceeding  the  value 
of  20/.,  as  they  might  deem  expedient,  and 
also  to  employ  the  said  W.  H.  Woodhouse 
in  winding  up  the  affairs,  and  to  allow 
him  out  of  the  trust  estate  such  sums  as  to 
them  should  seem  proper.  There  was  a  fur- 
ther proviso,  that  it  should  be  lawful  for 
the  trustees,  at  the  expense  of  the  trust 
estate,  to  require  the  amount  of  any  debt  or 
debts  of  any  or  either  of  the  several  creditors 
parties  thereto  to  be  verified  by  solemn 
declaration,  or  in  such  manner  as  to  the 
said  trustees  should  seem  expedient ;  and  in 
the  event  of  any  such  creditor  or  creditors 
refusing  or  failing  so  to  verify  his,  her  or  their 
debt  or  debts,  then  such  creditor  or  creditors 
so  refusing  or  failing  as  aforesaid  should 
lose  all  benefit  of  dividends  and  advantage 
to  be  derived  from  or  otherwise  claimed 
under  the  deed ;  and  thereupon  the  trustees 
were  authorized  and  empowered  to  pay  such 
last-mentioned  dividends  or  dividend  unto 
the  said  W.  H.  Woodhouse.  The  deed  then 
contained  this  clause  :  "  Provided  also,  and 
it  is  hereby  declared  and  agreed,  that  any 
resolution  signed  by  the  majority  in  num- 
ber and  value  of  the  creditors  parties  hereto 
shall  be  binding  on  all  the  several  parties 
hereto,  and  shall  be  effectual  for  the  allow- 
ance and  passing  of  the  accounts  of  the  said 
trustees,  and  for  discharging  them  from  the 
trusts  hereof,  and  from  all  claims  and  de- 
mands in  respect  thereof;  and  that  all  ques- 
tions relating  to  the  said  trust  estate  shall 
be  decided  according  to  English  bankrupt 
law."  And  the  said  several  creditors  parties 
thereto  of  the  second  and  third  parts  re- 
leased the  said  W.  H.  Woodhouse  from  all 
debts,  demands,  &c,  which  they,  the  re- 
leasing parties,  had  against  him  up  to  the 
day  of  the  date  of  the  deed.  The  schedule 
to  the  deed  was  signed  by  thirteen  creditors, 
whose  debts  amounted  in  the  aggregate  to 
about  600/. 


On  the  21st  of  November  a  copy  or  aba- 
tract  of  this  deed,  but  not  the  deed  itself,  was 
brought  to  the  office  of  the  chief  registrar, 
for  registration ;  and  the  clerk  to  the  chief 
registrar  indorsed  thereon  a  memorandum 
to  the  effect  that  the  deed  had  been  duly 
registered  pursuant  to  the  provisions  of  the 
Baiikruptcy  Act,  1861,  imder  section  194. 
No  copy  of  the  deed  was  left  with  the  regis- 
trar, and  the  entry  of  it  in  the  registrai^s 
book  was  not  published  in  the  London  Gor 
zetUy  as  required  by  the  193rd  section  of 
the  act. 

The  petition  in  Bankruptcy  was  filed  on 
the  10th  of  December  by  certain  creditors 
who  had  not  executed  the  deed,  the  aU^ed 
act  of  bankruptcy  being  the  execution  of 
the  deed,  and  an  ac^udication  was  made  in 
the  first  instance  ex  parte.  The  Commis- 
sioner, however,  afterwards  annulled  the 
adjudication,  on  the  groimd  that  all  the 
requisites  of  the  act  of  parliament  had 
been  complied  with,  and  the  deed  therefore 
was  not  an  act  of  bankruptcy. 

From  this  decision  the  petitioning  cre- 
ditors appealed. 

Mr,  Bacon  and  Mr,  Stoanston^  for  the 
appellants. — ^The  deed  is  an  act  of  bank- 
ruptcy. In  the  first  place,  it  does  not  pro- 
vide for  all  the  creditors,  but  only  for  those 
who  execute  within  twenty-eight  days  and 
verify  their  debts.  Nor  does  it  provide  for 
the  distribution  of  all  the  estate,  because 
the  trustees  have  power  to  return  to  the 
debtor  furniture  to  the  amount  of  20/. — 
Tetley  v.  Taylor  and  Cooper  v.  Thornton  (2). 
Then  the  release  to  the  debtor  only  pur- 
ported to  be  made  by  those  creditors  who 
should  execute  within  twenty-eight  days; 
the  debtor  could  not  plead  a  release  in 
answer  to  any  creditor  who  did  not  execute 
within  twenty-eight  days.  Another  objec- 
tion is,  that  the  deed  has  not  been  duly 
registered  under  the  192nd  section  of  the 
act,  for  the  deed  itself  was  not  left  at 
the  registrar's  office,  as  required  by  Uie 
fourth  condition,  nor  was  it  advertised, 
as  required  by  the  193rd  section  —  Ex 
parte  Rawlings  (3),  Ex  parte  Godden,  in 
re  8hettle  (4).     They  also  referred  to  Wal- 

(2)  1  El.  &  B.  544;  8.0.  22  Law  J.  Rep.  (ir.s.) 
Q.B.  146. 

(3)  /><»<,  p.  27. 

(4)  Poii,  p.  87. 
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ter  ▼.  Adeoek  (5),  and  to  the  Qeneral  Order 
of  the  22nd  of  May  1862. 

Mr,  De  GeXy  for  the  respondent,  con- 
tended that  the  deed  was  not  an  act  of 
bankmptcy — Irving  v.  Gray  {6),  M'Naught 
▼.  Rusidl  (7).  The  deed  was  duly  regis- 
tered under  the  194th  section,  and  was 
therefore  valid  under  the  192nd  section ; 
nor  was  it  bad  because  the  trustees  had 
power  to  restore  a  small  portion  of  the  fur- 
niture to  the  debtor. — 

Snodin  v.  Boyce,  4  HurL  &  N.  391. 
Harris  ▼.  PeUit^  31  Law  J.  Rep.  (n.s.) 

Chanc  552. 
Whiimore  v.    Turqfiandy  1  Jo.  <fe  H. 
444  ;    a  c.  3  De  Gex,  F.  &  J.  107 ; 
30  Law  Rep.  (n.s.)  Chanc.  345. 
Duneh  ▼.  Kent,  1  Vem.  260. 
8poUi9Woode  ▼.  StochdaU^  Sir  G.  Coop. 

102. 
Broadbentv.  ThomUm^  4DeGex<&Sm. 

^^. 
NickoU(m  v.  TWtw,  2  Kay  k  J.  18. 
Bawarthy.  Parker,  Ibid.  163;  s-c.  25 

Law  J.  Rep.  (n.s.)  Chana  117. 
Mr.  Bacon  replied. 

The  LoKD  Chanobllor  (Jan.  27)  ob- 
served, that  the  deed  had  been  brought  in 
and  registered  under  the  194th  section;  it 
was  not  advertised ;  no  copy  of  it  was  left ; 
it  was  kept  in  the  pocket  of  the  debtor,  and 
the  argument  before  his  Lordship  was,  that 
it  should  bind  creditors  who  never  heard  of 
it  If  the  conclusion  were  arrived  at  that  the 
sections  subsequent  to  the  192nd  referred 
back  to  deeds  described  and  ftdfilling  the 
conditions  in  the  192nd  and  193rd  sections, 
a  reasonable  interpretation  would  be  given 
to  the  statute,  and  one  which  would  pre- 
vent its  being  made  the  instrument  of 
fraud.  The  case  was  one  of  considerable  . 
importance.  His  Lordship's  present  im- 
pression was,  that  the  deed  in  question  did 
not  answer  the  description  in  the  192nd 
section.  His  impression  undoubtedly  was, 
that  the  whole  of  the  provisions  of  the  sta- 
tute which  relate  to  a  deed  of  assignment 
of  a  debtor^s  estate  binding  on  creditors  not 

(5)  7  Hmi  ft  K.  541 ;  b.c.  81  Law  J.  Bep.  (n.s.) 
Bxcfa.  880. 

(0)  8  Ibid.  84 ;  8.0. 27  Law  J.  Bep.  (n.s.)  Ezcb. 
378. 

(7)  1  Ibid.  611;  B.c.26Law  J.Bep.  (tf.8.)Ezoh. 
193. 

liBW  SsBin^  82.— Bavkb. 


actually  parties  to  it,  were  provisions  which 
applied  only  to  deeds  coming  within  the 
requirements  of  the  192nd  section,  and 
registered  in  conformity  with  the  193rd. 
The  194th  section  was  intended  merely  for 
the  purpose  of  the  registration  of  other 
instruments  which  did  not  come  strictly 
within  the  193rd  section,  and  in  default  of 
registration  a  penalty  was  attached,  namely, 
that  they  should  not  be  received  in  evi- 
dence. His  Lordship  would  consider  the 
subject^  and  give  judgment  in  a  day  or 
twa 

The  LoBD  Chancbllob  (Jan.  30). — ^It 
was  the  object  of  the  legislature  in  passing 
the  192nd  section  of  the  Bankruptcy  Act  of 
1861,  and  the  seven  or  eight  subsequent 
sections,  to  establish  and  to  give  security  to 
a  private  administration  of  an  insolvent's 
estate  against  process  at  conmion  law,  and 
also  against  proceedings  in  bankruptcy. 
The  case  of  Tetley  v.  Taylor,  as  decided  in 
the  Exchequer  Chamber,  has,  in  effect,  nul- 
lified a  great  part  of  the  benefit  which  re- 
sulted to  deeds  of  arrangement  from  the 
provisions  contained  in  the  Bankrupt  Law 
Consolidation  Act  of  1849.  As  these  sec- 
tions have  been  repealed,  and  therefore  that 
decision  applies  only  to  the  construction  of 
a  portion  of  the  statute  law  which  is  no 
longer  in  force,  I  may  be  permitted  to  say, 
with  all  respect,  that  I  entirely  dissent  from 
that  decision,  and  I  think  it  was  attended 
with  unfortunate  consequences.  It  appears 
to  have  been  the  intention  of  the  fruners 
of  the  192nd  section  of  the  act  of  1861  to 
avoid  the  same  result  in  point  of  decision 
as  that  which  was  the  consequence  of  Tet- 
ley  V.  Taylor.  The  case  of  Tetley  v.  Taylor 
was  decided  on  this  view  of  the  case,  that 
words  of  release  being  coigoined  with  words 
of  distribution  in  the  winding  up  of  an 
estate,  rendered  every  deed  void  which  did 
not  contain  in  it  provisions  for  the  distri- 
bution of  the  entirety  of  the  bankrupt's 
estate.  The  effect  was  that  deeds  of  com- 
position, which  veiy  frequently  proceed 
upon  part  only  of  ihe  bankrupt's  estate, 
which  sometimes  may  proceed  upon  the 
basis  of  security  being  given  by  third  per- 
sons for  payment  by  instalments  in  satis- 
faction of  the  insolvent's  debt,  were  taken 
entirely  out  of  the  operation  of  the  act  of 
1849.  Therefore,  it  will  be  observed,  that 
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in  framing  the  192nd  section,  the  disjunc- 
tive conjunction  ''or"  is  used  before  the 
word  "distribution,"  for  the  purpose  of 
arriving  at  a  different  conclusion  with  re- 
gard to  the  deeds  which  were  to  be  valid 
and  effectual  under  the  192nd  section.  I 
shall  advert  to  that  more  fuUy  presently. 
Now,  in  order  to  entitle  a  deed  to  the 
benefit  of  the  subsequent  clauses,  it  became 
necessary  to  introduce  certain  conditions. 
These  conditions  are  embodied  in  the  latter 
part  of  the  192nd  section,  and  one  of  the 
most  material  of  these  provisions  is  that 
relating  to  the  registration  of  deeds.  The 
principle  of  the  majority  binding  the  mi- 
nority is  continued,  with  an  alteration,  from 
the  Consolidation  Act,  where  six-sevenths 
in  number  and  value  of  the  creditors  were 
required,  whereas  by  Uie  192nd  section  a 
migority  in  point  of  number,  representing 
three-fourths  in  value  of  the  creditors,  are 
sufficient  to  bind  the  minority,  provided  the 
conditions  are  observed.  One,  I  say,  of  the 
most  material  of  these  conditions  is  that 
relating  to  r^gbtration.  The  terms  of  the 
condition  are  somewhat  peculiar.  The  deed 
is  to  be  brought  into  the  office  of  the  chief 
registrar  for  registration.  The  manner  in 
which  registration  is  to  be  effected  is  de- 
scribed in  the  19drd  section.  An  abstract 
is  to  be  made  of  the  deed  and  entered  in 
the  book  kept  in  the  chief  registrar's  office 
for  inspection,  and  the  abstract  so  made  is 
required  to  be  published  in  the  London 
Cfazette,  Now,  it  will  be  found  that  all  the 
subsequent  sections  which  give  protection  to 
a  deed  of  this  description  are  sections  de- 
pendent entirely  upon  that  particular  form 
of  registration  being  pursued.  Accordingly, 
it  will  be  found  that  the  196th  section 
relates  to  registration  only  in  the  office  of 
the  chief  registrar;  and  in  like  manner  the 
197th  section  mainly  relates  only  to  such 
deeds  as  are  within  the  192nd  section,  that 
is  to  say,  deeds  registered  in  the  office  of 
the  chief  registrar.  Again,  the  198th  sec- 
tion begins  thus :  "  Affcer  notice  of  the 
filing  and  registration  of  such  deed  has 
been  given  as  aforesaid."  But  there  is  no 
antecedent  provision  on  the  subject  of 
notice,  except  the  provision  that  the  deed 
when  registered  in  the  office  of  the  chief 
registrar  shall  be  advertised  in  the  London 
GcueUe.  The  benefit,  therefore,  of  Uie  198th 
section,  which  is  the  most  material,  is  given 


exclusively  to  those  deeds  which  have  been 
advertised  in  the  maimer  I  have  desmbed 
The  199th  section  in  like  manner  relates 
entirely  to  deeds  which  have  been  duly 
r^ist^red  in  the  manner  prescribed  by  tibe 
192nd  section.  The  200th  section  also 
plainly  refers  to  a  deed  of  similar  descrip- 
tion. It  is  plain,  therefore,  that  the  pro- 
tection intended  by  the  statute  to  be  given 
to  a  deed  under  the  192nd  section  is  a  pro- 
tection to  be  extended  only  to  a  deed  duly 
roistered  in  the  manner  and  form  prescribe 
by  the  192nd  section,  and  the  193rd,  which 
is  consequent  thereupon.  Now,  the  imme- 
diate subject  which  I  am  called  upon  to 
determine  is,  whether  the  deed  in  this  in- 
stance was  duly  registered  in  this  manner. 
It  is  necessary  to  observe,  that,  in  addition 
to  the  registration  required  by  the  192nd 
section,  it  appeared  to  the  legi^ature  desir- 
able to  require  another  form  of  registration 
for  deeds  which  did  not  exactly  com|dy 
with  the  requirements  of  the  192nd  section. 
Accordingly,  the  194th  section  gives  the 
power  and  imposes  the  obligation  of  regis- 
tering any  deed  of  composition  for  the 
benefit  of  creditors,  not  registered  under 
the  192nd  section,  in  the  Court  of  Bank- 
ruptcy. The  words  are  material  A  deed 
imder  the  192nd  section  is  to  be  r^^istered 
by  the  deed  being  brought  into  the  offioe 
of  the  chief  r^istrar,  and  the  solemnities 
attending  its  registraticm  are  distiDctly  de- 
fined. A  deed  under  the  194th  section  is 
directed  to  be  registered  simply  in  the  Court 
of  Bankruptcy.  For  oonvenienee  sake,  by 
a  general  order,  both  forms  of  registration 
have  been  directed  to  be  made  by  the  same 
officer  in  the  same  offica  But  r^pstration 
under  one  section  is  very  different  from 
registration  under  the  oth^.  The  194th 
section  was  introduced  with  a  double  view : 
first,  because  it  was  apprehended  that  many 
deeds  of  composition  might  still  be  made 
which  would  not  be  brought  under  the 
192nd  section,  and  which  mi^^t  have  an 
injurious  effect  by  reason  of  their  being 
secret  deeds  of  arrangement  The  obliga- 
tion, therefore,  was  imposed  upon  aU  per- 
sons executing  such  a  deed  of  bringing  it  in 
within  twenty-eight  days;  and  a  penalty  ia 
attached  in  case  of  de&ult,  that  the  deed 
shall  not  be  receivable  in  evidoice.  An- 
other object  of  the  enactment  was  this :  it 
was  thought  that  many  deeds  of  composi- 
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tion  mi^t  not  be  perfected  in  the  manner 
required  by  the  192nd  section  within 
twenty-eight  days,  and  yet  the  creditors 
might  be  willing  to  accede  to  such  a  deed. 
Therefiore  power  was  given,  under  the  1 94th 
section,  to  register  a  deed  which  did  not 
comply  with  tike  requirements  of  the  192nd 
section.  These  two  forms  of  registration 
being  very  diiSerent,  Uie  consequences  of 
the  one  fonn  do  not  attach  to  the  other. 
The  consequence  of  an  observance  in  every 
respect  of  the  terms  of  the  1 92nd  section  is, 
that  the  deed  is  binding  on  the  minority, 
who  do  not  execute  the  deed.  No  such 
consequence  attaches  to  registration  under 
the  194th  section.  Now,  the  deed  I  have 
to  deal  with  was  brought  into  the  ofiSce 
within  twenty-eight  days,  but  not  in  a 
manner  which  permitted  of  its  being  r^p»- 
tered  under  the  192nd  section ;  and,  ac- 
cordingly, the  person  who  had  charge  of 
the  deed  elected  to  register  it  under  the 
194th  section.  A  memorandum  was  in- 
dorsed upon  it;  which,  according  to  the 
evidence,  certified  that  it  had  been  regis- 
tered  pursuant  to  the  provisions  of  the 
BaaJomptcy  Act,  under  section  194.  It  is 
impossible,  therefore,  that  the  deed  can  now 
be  set  up  as  duly  registered  under  the  1 92nd 
section ;  and  if  not  duly  registered  under 
that  section,  it  is  not  binding  upon  the 
creditors  who  are  not  parties  to  it  The 
practical  result,  therefore,  is,  that  any  cre- 
ditor not  a  party  may  deal  with  that  deed 
as  an  act  done  by  the  debtor;  and  if  that  act 
constitutes  an  act  of  bankruptcy,  it  is  com- 
petent to  a  creditor  who  is  not  bound  by  it, 
not  being  a  party  to  it  actually  or  construc- 
tively, to  treat  ihe  act  as  an  act  of  bank- 
ruptcy. Now,  the  deed  plainly  is  an  act 
of  bankruptcy,  if  not  exempted  from  that 
consequence  by  the  enactment  of  «ection 
192;  because  it  is  a  deed  conveying  the 
whole  of  a  debtor's  property  to  trustees  for 
the  benefit  of  his  creditors.  That  is  unques- 
tionably an  act  of  bankruptcy;  and  it  was 
therefore  perfectly  competent  to  the  peti- 
tioning creditor,  not  being  a  party  to  that 
deed,  to  avail  himself  of  it  as  an  act  of 
bankruptcy,  and  to  require  an  a4Judication 
in  Bankruptcy  to  be  founded  thereon.  But 
the  matter  does  not  rest  entirely  here.  I 
regret  to  see  the  variety  of  determinations, 
not  consLstent  with  each  other,  which  have 
taken  phMse  upon  the  192nd  section.     I 


think  it  must  be  perfectly  dear  to  any  per- 
son who  will  examine  that  section,  thi^  it 
was  intended  to  be  applicable  only  to  deeds 
which  contain  provisions  for  the  benefit  of 
all  the  creditors.  I  entirely  agree  with  that 
determination  which  has  dedded  that,  if  a 
trust  deed  excludes  any  creditor,  or  a  deed 
of  composition  exdudes  any  creditor,  such 
a  deed  is  not  entitled  to  the  benefit  of  the 
provisions  contained  in  the  192nd  section. 
Now,  the  question  therefore  is,  whether  this 
deed  may  be  properly  denominated  a  deed 
which  in  its  operation  may  exclude  creditors 
of  the  debtor ;  and  I  think  that  must  be 
the  result  of  the  extraordinary  form  of  trust 
here  adopted.  The  trustees  are  not  to  hold 
the  property  in  trust  for  all  the  creditors, 
with  a  proviso  that  the  creditors  shall  come 
in  within  the  ordinary  time.  But  the  trust 
is  very  plain;  it  is  a  trust  for  the  benefit 
only  of  such  creditors  as  shall  execute  the 
deed  within  twenty-eight  days  from  the 
date.  It  is  a  form  of  trust,  theo^ore,  which 
entirely  takes  the  case  out  of  the  reach  of 
those  decisions  which  have  held  that  the 
proviso  requiring  the  creditors  to  come  in 
within  a  certain  time  would  not,  if  objected 
to,  avail  the  petiticming  creditor  who  has 
not  executed  th^  deed,  because  it  confines 
the  benefit  of  the  deed  to  that  class  of  cre- 
ditors who  shall  come  in  within  that  period 
of  twenty-eight  days.  Therefore,  I  am 
of  opinion  that  if  this  deed  had  been  regis- 
tered in  conformity  with  the  192nd  section, 
this  particular  form  of  trust  is  inconsistent 
with  that  character  which,  in  my  opinion, 
it  is  necessary  deeds  should  have,  in  order 
to  obtain  the  benefit  of  the  192nd  section. 
Another  point  which  was  aigued  before  me 
it  is  not  absolutely  necessary,  after  what  I 
have  said,  that  I  should  dedde.  It  was 
argued  that,  because  the  trustees  were  em- 
powered to  make  to  the  debtor  a  return  of 
part  of  his  property  to  the  amount  of  20/., 
this  was  not  a  deed  for  the  distribution  of 
the  entirety  of  the  estate,  and  therefore  not 
a  deed  within  the  192nd  section.  That 
argument  proceeded  entirdy  upon  a  repe- 
tition of  the  decision  of  the  Court  of  Ex- 
chequer Chamber  in  the  case  of  TetUy  v. 
Taylor,  1  am  not  of  opinion  that  that 
argument  is  a  valid  one,  or  that  I  could 
have  accepted  that  ground  of  determination, 
if  the  deed  had  been  assailed  on  that  ground 
only;  because  it  is  abundantly  dear  that  it 
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is  not  required  by  the  192nd  section  that  a 
deed,  in  order  to  be  entitled  to  its  benefit, 
should  be  a  deed  comprising  the  whole  of 
a  debtor^s  property.  It  is  a  strange  thing 
to  observe,  that  the  sections  relating  to 
composition  deeds  were  completely  defeated 
by  tiie  decision  of  the  Court  of  Exchequer 
Chamber,  because  it  involved  this  conse- 
quence, Uiat  there  could  be  no  possibility 
of  making  a  valid  arrangement  by  deed, 
unless  the  debtor  was  stripped  of  the  en- 
tirety of  his  property.  But  the  very  object 
of  this  transaction  repeatedly  is  to  render  it 
unnecessary  to  break  up  a  business ;  to  save  a 
debtor  from  the  necessity  of  having  his  whole 
property  sold,  his  estate  broken  up,  and 
the  power  of  continuing  his  existing  itcUua 
as  a  trader  entirely  taken  away.  This  pro- 
bably was  the  intention  of  the  legislature 
in  framing  this  decision.  What  was  called 
in  Tetley  v.  Taylor  a  ceBsio  bonorum, 
that  is,  an  entire  assignment  of  the 
entirety  of  the  debtor's  property,  is  not 
necessaiy  to  the  validity  of  a  deed  of  com- 
position or  trust  under  the  192nd  section. 
The  points,  however,  which  I  decide  for 
the  purposes  of  the  present  application  are 
these:  that  this  deed  was  not  duly  regis- 
tered under  the  192nd  section ;  that  it  was 
unquestionably,  and  by  the  submission  of 
the  parties,  registered  under  the  194th  sec- 
tion ;  that  validity,  as  against  the  use  now 
attempted  to  be  made  of  it,  is  not  given  to 
it  by  the  194th  section;  that  the  present 
petitioning  creditor,  therefore,  is  not  bound 
by  that  deed,  but  may  treat  the  deed  as  an 
act  of  bankruptcy;  and,  farther,  I  am  of 
opinion  that  the  partial  trust — ^that  which 
confines  the  benefit  of  the  deed  in  terms  to 
a  partial  class  of  creditors — ogives  to  the 
deed  an  exclusive  character,  which  would 
have  prevented  its  being  brought  imder  the 
192nd  section,  if  it  had  been  duly  regis- 
tered in  conformity  therewith.  In  the  pre- 
sent case,  an  adjudication  in  bankruptcy 
was  originally  made,  founded  upon  this  act 
of  bankruptcy ;  but  the  learned  Commis- 
sioner was  afteorwards  of  opinion  that  the 
case  was  taken  out  of  his  power.  All,  there- 
fore, that  I  think  is  necessary  is,  that  I  should 
reverse  that  order,  and  aUow  the  ac^udica- 
tion  originally  made  in  Bankruptcy  to  stand. 
The  costs  of  the  hearing  of  both  parties  to 
be  paid  out  of  the  estate. 

In  conclusion,  his  Lordship  added  :   I 


must  also  observe,  that  reference  has  been 
made  to  the  order  of  the  22nd  of  May  and 
to  the  schedule,  drawing  a  distinction  be- 
tween secured  and  unsecured  creditors. 
That  distinction  is  most  necessaiy,  by  reason 
of  the  language  of  the  197th  section  ;  be- 
catise  as  soon  as  a  deed  is  entitled  to  the 
benefit  of  the  192nd  section,  it  was  the 
object  of  the  legislature,  by  the  197th  sec- 
tion, to  give  to  all  parties  under  that  deed 
a  power  of  resorting  to  the  Court  of  Bank- 
ruptcy whenever  it  should  be  necessaiy  so 
to  do.  The  object  of  that  enactment  was 
to  obviate  the  consequences  which  arise 
under  trust  deeds,  whidh,  but  for  that  enact- 
ment, must,  in  case  of  any  error  or  mis- 
feasance, be  dealt  with  by  a  suit  in  Chan- 
cery. Accordingly,  the  197th  section  causes 
the  state  of  things  under  a  trust  deed  to  be 
precisely  the  same  as  if  there  had  been  a 
bankruptcy  instead  of  a  deed  of  composition. 
Therefore,  creditors  under  a  trust  deed  are 
in  eodem  statu  as  creditors  under  a  bank- 
ruptcy. But  creditors  under  a  bankruptcy 
cannot  prove  without  allowing  for  the  value 
of  their  securities,  and  creditors  under  trust 
deeds  are  subject  to  the  same  obligation. 


Lords  Jubtiois.  \ 
Nov.  7;  V 
Dec.  8.        j 


Ex  parte  dbikkwatsb, 
in  re  dkinkwatkb. 


Leave  to  Appeal  to  the  House  of  Lords 
— Re-hearinff — Deposit, 

An  order  having  been  made  in  July  1861, 
granting  a  bankrupt  his  discharge^  with  a 
condition  as  to  his  after-acquired  property, 
the  Lords  Justices  refused  an  applieatiom 
by  the  bankrupt  for  leave  to  appeal  to  the 
House  of  Lords,  and  determined  to  re-hear 
the  case  themselveSy  directing  that  a  new  de- 
posit  of  20/.  should  be  made. 

After  the  case  had  been  so  re-heard,  an 
order  was  made,  varying  the  former  order 
by  suspending  it  for  a  certain  time,  giving 
the  bankrupt  protection  in  the  mean  timte, 
and  an  unconditional  discharge  at  its  termi' 
nation. 

This  was  a  motion  made  for  the  bankrupt 
John  Drinkwater,  asking  that  the  Lords 
Justices  would  settle  a  special  caaeii  to  be 
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certified  under  the  provisions  of  section  10. 
of  the  act,  14  k  15  Vict  c  83.  (the  Lords 
Justices  Act),  for  an  appeal  to  the  House 
of  Lords  against  a  decision  of  their  Lord- 
ships, pronounced  on  the  4th  of  July  1861 
(1).     The  case  will  be  better  understood 
by  the  statement  succinctly  of  Uie  &cts 
gathered  chiefly  from  the  former  report : — 
Mr.  Drinkwater    carried   on   business   as 
a  stuff-manufacturer  at   Manchester,   and 
having  been  adjudicated    bankrupt^   Mr. 
Commissioner  Jemmett  gave  him  an  un- 
conditional order  of  dischiurge.  Mr.  Hewett, 
the  trade  assignee,  appealed  against  that 
order;  and  their  Lordships  discharged  it, 
and  znade  a  new  order  of  discharge,  protect- 
ing the  person  of  the  bankrupt  in  respect  of 
debts  proved  under  his  bankruptcy,  but  so 
as  to  make,  or  leave,  all  his  a^r-acquired 
property  of  every  description  liable  for  all 
debts  proved  or  proveable  imder  the  bank- 
ruptcy, and  to  all  actions,  suits  and  pro- 
ceedings in  respect  thereof  as  if  this  bank- 
ruptcy had  never  taken  place.     Upon  that 
occasion  Lord  Justice  Knight  Bruce  was  of 
opinion  that  the  bankrupt's  conduct  had 
brought  him  within  the  159th  section  of 
the  Bankruptcy  Act,  1861,  on  the  ground  - 
that^e  had  contracted  a  debt  of  1,000/L 
with  a  lady  named  Alice  Sophia  Bury, 
'*  without  having  any  reasonable  or  proper 
ground  of  expectation  of  being  able  to  pay 
the  same,''  and  had  thus  incurred  the  p^al- 
ties  of  the  act  as  to  after-acquired  property. 
Lord  Justice  Turner  did  not  rely  upon  this 
debt;  but,  agreeing  in  the  decision  of  his 
learned  Brother,  did  so  upon  a  consideration 
of  the  general  conduct  of  the  bankrupt, 
saying,  "  I  cannot  say  that  I  am  satisfied 
that  Uie  debt  of  1,000/L  which  was  proved 
tmder  the  bankruptcy  was  contracted  by 
the  bankrupt  without  reasonable  and  pro- 
bable expectation  of  being  able  to  pay  the 
same.  Whether  that  was  so  or  not,  the  Court 
must  consider  the  conduct  of  the  bankrupt 
both  before  and  after  the  bankruptcy.  .... 
I  have  no  doubt  that  the  application  in 
bankruptcy  was  an  application  made  with- 
out any  view  to  the  benefit  of  his  creditors 
(there  being  no  estate  which  he  could  dis- 
tribute amongst  his  creditors),  but  simply 
with  a  view  of  getting  rid  of  the  liability 

(1  )  See  the  case  nom.  Ex  parte  Hewitt,  in  re 
Drinkwater,  81  Law  J.  Rep.  (ir.s.)  Bankr.  83. 


for  the  debt  of  1,000/.  for  which  he  was 
sued.  That  was  his  purpose.  This  Court 
ought  not  to  be  instrumental  in  giving 
effect  to  an  application  of  that  kind." 

Since  that  decision,  the  Lord  Chancellor, 
in  the  case  of  In  re  Mew  and  Thome  (2), 
had  expressed  an  opinion  that  a  bankrupt's 
discharge  could  not  be  refused  or  suspended 
unless  the  bankrupt  had  been  gmlty  of 
conduct  amounting  to  misdemeanor  under 
the  159th  section  of  the  act  of  1861  (24  k  25 
Vict  c.  134),  or  had  committed  one  of  the 
offences  enumerated  in  the  third  paragraph 
of  it,  and  that  it  was  not  competent  for  tJie 
Commissioner  or  the  Court  of  Appeal  to  in- 
quire into  Uie  bankrupt's  general  conduct 

Mr.  Daniel,  in  support  of  the  motion, 
said  he  appeared,  at  the  instance  of  the 
bankrupt's  father,  to  ask  their  Lordships 
to  certify  and  approve  of  a  case  to  appeal 
upon  to  the  House  of  Lords.  On  the  former 
occasion  when  their  Lordships  gave  their 
decision,  Lord  Justice  Knight  Bruce  thought 
that  the bankrupthad brought  himself  witMn 
the  159th  section  of  the  Bankruptcy  Act, 
1861,  on  the  ground  that  he  had  contracted 
a  debt  of  1,000/.  without  reasonable  and 
probable  expectation  of  being  able  to  pay  it ; 
whilst  Lord  Justice  Turner  gave  his  decision 
upon  the  general  conduct  of  the  bankrupt^ 
and  said  in  the  course  of  his  decision  that  he 
could  not  say  that  he  was  satisfied  that  this 
debt  of  1,000/.  was  contracted  by  the  bank- 
rupt without  reasonable  and  probable  ex- 
pectation of  his  being  able  to  pay  it  Since 
that  claim  the  Lord  Chancellor  had  decided 
in  the  case  of  Mew  and  Tlvome,  that  a  bank- 
rupt's discharge  could  not  be  refdsed  or  sus- 
pended unless  the  bankrupt  had  been  guilty 
of  conduct  amounting  to  a  misdemeanor  un- 
der the  159th  section  of  the  act,  or  had  com- 
mitted one  of  the  offences  enumerated  in  the 
third  paragraph  of  that  section.  As  Lord 
Justice  Turner  had  decided  that  the  bank- 
rupt had  not  brought  himself  within  that 
section,  and  he  conceived  both  their  Lord- 
ships'opinions  must  concur,  he  thought  their 
Lordships  would  not  refuse  his  application. 

[Lord  Justice  Knight  Bbuce. — Is  this 
application  ex  parte  f\ 

Mr,  Bacon,  forthe  trade  assignee. — No.  I 
see  no  question  on  which  to  appeal  to  the 
House  of  Lords.     There  is  no  question  of 

(2)  81  Law  J.  Bep.  (m.s.)  Bankr.  87. 
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ccmstruction  of  the  act  in  dispute.  Tour 
Lordships  heard  the  case  fully,  and  decided 
upon  the  fact  If  this  were  an  application 
for  a  re>hearing,  well  and  good;  but  an 
appeal  to  Uie  House  of  Lords  must  be  upon 
a  question  of  law. 

Mr,  Daniel  read  the  whole  of  Lord  Jus- 
tice Turner's  decision  in  the  former  case, 
to  shew  that  he  did  not  consider  that  the 
bankrupt  had  brought  himself  within  the 
159th  section ;  and  he  also  read  a  portion 
of  Lord  Justice  Knight  Brace's  deci- 
sion, 

[Lord  Justicb  Turner. — ^As  I  collect 
from  what  you  have  read,  Lord  Justice 
Knight  Brace  was  of  opinion  that  the  debt 
of  1,000^.  was  contracted  without  reason- 
able and  probable  ground  of  expectation 
of  being  able  to  pay  the  same.  Whether 
that  was  so  or  not,  my  opinion  was  that 
the  bankrupt  was  to  be  made  subject  to 
the  conditions  contained  in  the  order,  and, 
therefore,  I  gave  no  opinion  upon  the 
question  of  fact 

Lord  JusticbKnioht  Bruck — We  came 
to  the  same  conclusion  for  different  reasons, 
it  not  appearing  that  either  differed  from 
the  reason  given  by  the  other.  Was  that  so?] 

Mr,  Bacon  said  it  was. 

(Lord  Jctbtice  KmaHT  Bruce  said,  as 
the  case  could  not  go  to  the  House  of 
Lords  upon  a  question  of  &ct,  would  it 
not  be  as  well  to  have  it  re-heard  ? 

Lord  JustiobTurner. — I  was  not  aware 
on  the  last  occasion  that  it  would  be  in 
any  way  -  important  that  I  should  give 
any  opinion  upon  the  question,  whether  the 
debt  had  been  contracted  without  reason- 
able and  probable  ground  of  expectation 
of  being  able  to  pay  it ;  and  my  decision 
was  given  before  tiie  Lord  Chancellor  had 
decided  the  construction  of  the  act] 

Mr,  Bacon  said,  that  when  he  presented 
the  case  before  their  Lordships  on  the  pre- 
vious occasion  they  (the  Lords  Justices) 
proceeded  to  some  extent  upon  the  ground 
that  the  whole  proceeding  on  the  part  of  the 
bankrapt  was  an  abuse  of  the  bankrapt  law. 
Their  Lordships  decided  upon  the  facts, 
and  as  there  was  no  case  for  the  House  of 
Lords,  he  should  not  object  to  a  re-heaiing, 
but  there  was  no  estate  to  fight  with. 

Mr,  Dcmiel  said,  that  the  creditors  for 
1,000^  did  not  appeal,  but  it  was  the  trade 
assignee,  who  was  a  secured  creditor.     It 


should  be  remembered,  too^  that  the  bank- 
rupt's estate  realized  84/. 

Mr,  Clement  SwanOon  followed  im  the 
same  side. 

Mr,  Jordan  followed  on  the  same  side 
as  Mr.  Bacon,  and  said  it  had  been  decided 
in  the  Court  of  Exchequer  (scnne  of  their 
Lordships  had  acted  on  that  ruling)  that 
repealed  sections  of  one  act  might  be  re- 
ferred to  for  the  purpose  of  explaining 
subsisting  sections  of  another  act  which 
expressly  related  to  the  same  subject-matt^. 
Now,  if  the  18th  section  of  the  Bankruptcy 
Act  of  1849,  12  k  13  Vict  c  106.  (which 
had  been  repealed)  was  taken  to  ex{Jain 
the  10th  section  of  the  Lords  Justices  Act, 
it  would  appear  that  the  only  case  in  which 
an  appeal  would  lie  to  the  House  of  Lords, 
would  be  where  ''any  matter  of  law  <« 
equity  brought  before  the  Court,  by  way 
of  appeal,  was  of  sufficient  difficulty  or  im- 
portance to  require  the  dedsion  of  the 
House  of  Lords.''  The  other  side  had  not 
shewn  that  there  was  any  such  difficult 
point  of  law  or  equity,  and,  therefore,  there 
could  be  no  appeal  to  the  House  of  Lords. 
Although  Loni  Justice  Knight  Bruce  had 
decided  in  Bosumirs  case  (3)  that  a  bank- 
rapt's  dischaige  could  not  be  refdsMl  or 
suspended  unless  the  bankrapt  had  broo^ 
himself  within  the  159th  section,  and  the 
Lord  Chancellor  had  since  approved  of  that 
ruling,  that  case  did  not  apply  here,  inas- 
much as  the  bankrapt's  disdiaige  had 
neither  been  refased  nor  suspended.  In  In 
re  Newton  (4)  the  Lords  Justices  had  refused 
the  bankrapt's  leave  to  appeal  to  the  House 
of  Lords,  on  the  ground  that  the  former 
order  made  by  their  Lordships  was  ^'  mani- 
festly and  plainly  right"  He  (Mr.  Jordan) 
contended  that  the  order  made  j»evioualy 
in  this  case  was  ''manifestly  and  plainly 
right,''  for  the  order  only  amounted  to  say- 
ing that  the  bankrapt  diould  pay  his  just 
debts  when  he  was  able.  Mr.  Daniel  had  said 
that  the  assets  of  the  bankrapt  were  84iL ; 
but  the  bankn^>t  only  stated  them  at  20L 
in  his  balance-sheet :  this  sum  he  offered  to 
pay,  and  now  wished  to  appeal  to  the  House 
of  Lords.  The  trade  assignee  did  not  hold 
one  farthing  security  for  his  debt  from  the 
bankrapt,  and  he  was  strongly  of  opinion 
that  the  bankrapt   had  brought  liim^f 

(S)  81  Law  J.  Bep.  (N.s.)  Bnkr.  78. 
(4)  Ibid.  81,  82. 
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within  the  159th  Bection  of  the  act  by  ex- 
travagant living  alone;  for,  according  to 
his  balance-sheet,  his  personal  expenditure 
for  the  year  and  a  hidf  before  his  bank- 
ruptcy had  been  at  the  rate  of  13^.  a  week. 
Mr,  Darnel  was  heard  in  reply. 

LoBD  JnsTicB  Knight  Bbucb. — ^As  an 
appeal  to  the  House  of  Lords  cannot  be 
upon  a  matter  of  &ct,  an  appeal  in  tlus 
case  cannot  go  to  that  tribunal;  and  as  the 
question  involved  here  is,  ^'  Had  the  bank- 
rupt when  any  of  his  debts  were  contracted 
reasonable  or  probable  grounds  of  being 
able  to  pay  the  samel"  I  shall  be  ready 
to  adopt  any  order  that  my  Lord  Justice 
Turner  may  make. 

LoBD  Justice  Tubkib. — ^My  opinion  is, 
that  this  case  ought  to  be  re-heard.  It  is 
quite  true  that  our  dedsion  was  one  upon 
&cts,  but  at  the  time  when  it  was  pro- 
nounced it  was  not  material  upon  what 
£m^  the  decision  proceeded;  because,  ac- 
cording to  my  view,  if  the  conduct  of  the 
bankrupt  had  been  such  before  his  bank- 
ruptcy as  to  subject  him  to  bfaune  for 
misconduct,  it  was  within  the  power  of  the 
Court  to  decide  on  that  misconduct  The 
Lord  CSiancellor  has  since  arrived  at  a  dif- 
ferent conclusion,  and  has  decided  that 
the  only  misconduct  that  can  be  taken  into 
account  is  that  which  is  specified  in  the 
act^  and  it  becomes  now  of  Uie  last  import- 
ance, when  questions  of  this  description  are 
decided,  that  it  should  be  known  upon 
what  grounds  the  dedsion  proceeded ;  be- 
cause, if  the  decision  had  proceeded  upon 
grounds  of  misconduct  not  specified  in  the 
act,  there  might  be  a  wholly  erroneous  ded- 
sion which  could  not  be  submitted  for  con- 
sideration to  the  House  of  Lords.  I  think 
the  bankrupt  has  a  right  to  a  decision 
which  may  place  the  case  in  such  a  podtion 
that  he  may  appeal  to  the  House  of  Lords, 
if  in  the  result  we  should  think  the  ques- 
tion of  such  importance  as  to  warrant  an 
appeal;  and  that  he  cannot  have  unless 
there  be  a  decidon  expressing  &cts  upon 
which  the  judgment  proceeds.  My  opinion 
is,  that  this  is  a  proper  case  to  be  re-heard 
before  us,  in  order  that  we  may  arrive  at  a 
oondudon  as  to  whether  the  conduct  of  the 
bankrupt  has  or  has  not  been  within  the 
special  dause  of  the  act  of  parliament 


Perhaps  both  our  judgments  may  be  con- 
strued in  the  same  way  that  Mr.  Bacon  has 
adverted  to— that  the  whole  proceeding  was 
an  abuse  of  the  bankrupt  law ;  but  I  am 
not  clear  whether  an  abuse  before  bank- 
ruptcy, such  as  an  alienation  of  all  the 
bankrupt's  property,  would  or  would  not 
fiill  within  die  spedal  clause. 

The  case  was  accordingly  re-heard  on  the 
8th  of  December,  but  no  fresh  evidence  was 
produced,  the  same  counsd  appearing  for 
the  respective  parties.  At  the  dose  of  the 
arguments, 

LoBD  Justice  Knight  Bbucb  proposed 
an  order  varying  the  order  this  Court  had 
originally  pronounced  by  suspending  the 
order  of  discharge  fbr  fifteen  months,  giving 
the  bankrupt  protection  in  the  mean  time, 
and  giving  him  an  absolute  discharge  at  the 
end  of  that  period. 

LoBD  Justice  Tubnbb,  in  addition,  said 
that  though  he  was  not  satisfied  with  the 
bankrupt's  conduct,  he  could  not  hold  him 
to  have  contracted  debts  without  any  rei^ 
sonable  ground  of  expectation  of  being 
able  to  pay  them,  or  to  have  put  his  credi- 
tors to  needless  expense  by  a  frivolous 
defence.  He  should  not,  therefore,  fed 
justified  in  imposing  on  him  the  tontence 
D^ch  this  Court  had  vidted  him  with  in 
July  last,  and  would  agree  with  the  order 
made  by  his  learned  Brother. 


Westbuby,  L.C.  ) -Er  parte  wensley,  in 
Dec.  19.         J  re  wensley. 

Dtepuied  Ac(;udicatum — Deed  of  Compo- 
tition — Aet  of  Bankruptcy — Registration — 
Section  194.  of  the  Bankruptcy  Act,  1861. 

A  trader y  by  deed,  after  reciting  that  hd 
toas  unable  to  pay  his  dehts,  conveyed  certain 
real  estate  to  a  trustee,  upon  trust  to  pay  all 
costs,  charges  and  expenses,  "  already  or 
hereafter''  to  become  due  to  Ms  solicitor,  and 
the  professional  charges  of  an  accountant^ 
and  apply  the  residue  in  payment  of  the 
ddts  of  such  of  the  creditors  of  the  bankrupt 
as  ^iould  execute  the  deed,  rateoMy.  The 
deed  was  not  registered  under  the  194^  sec- 
tion of  theact,2i(k25  Vict,  c  134  .—Held, 
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that  the  deed  could  he  received  in  evidence 
against  the  bankrupt^  and  (supporting  a 
decision  of  one  of  the  Commissioner)  that  it 
was  under  the  circumstances  of  the  case  an 
act  of  bankruptcy. 

This  was  an  appeal  made  on  behalf  of 
the  bankrupt,  John  Wensley,  against  an 
order  made  by  Mr.  Commissioner  Peny,  of 
the  Liverpool  District  Court  of  Bankruptcy, 
abjudicating  him  a  bankrupt  The  f&cts 
of  the  case  appeared  to  be  as  follows. 

Messrs.  Edmund  and  John  Mercer,  tim- 
ber-merchants, at  Liverpool,  presented  a 
petition  praying  for  an  adjudication  in 
bankruptcy  against  John  Wensley  on  the 
24th  of  October  last,  and  an  adjudication 
was  made  on  the  6th  of  November  follow- 
ing. Immediately  thereupon  the  bankrupt 
served  notices  of  his  intention  to  dispute 
the  adjudication.  The  matter  was  fully 
gone  into  on  the  21st  of  November,  when 
tilie  Commissioner  made  the  order  now 
appealed  from. 

The  acts  of  bankruptcy  relied  on  were, 
that  the  bankrupt  Mled  to  attend  a  meet- 
ing of  his  creditors,  and  had  executed  a 
deed  alleged  by  him  to  have  been  a  deed 
of  trust  for  the  benefit  of  his  creditors, 
dated  the  4th  of  June  1862,  and  expressed 
to  be  made  between  John  Wensley,  builder, 
of  the  first  part,  Thomas  Bagot,  accoimtant^ 
of  the  second  part,  and  the  several  persons 
whose  names  and  seals  were  subscribed 
and  affixed,  being  creditors  of  John  Wens- 
ley, of  the  third  part  The  deed  recited 
thus ;  "  Whereas  the  said  John  Wensley  is 
indebted  unto  the  several  persons,  parties 
hereto  of  the  third  part,  in  the  several 
sums  of  money  set  opposite  their  respective 
names  in  the  schedule  hereunder  written, 
and  is  not  prepared  to  answer  or  pay  the 
same  **;  and  it  witnessed,  that  John  Wens- 
ley thereby  conveyed  to  the  use  of  T.  Bagot 
and  his  heirs,  two  plots  of  land  and  build- 
ings thereon,  at  Everton,  subject,  as  to  the 
firstly-named  hereditaments,  to  the  mort- 
gage thereon  to  John  Conway,  and  other 
incumbrances;  and  subject,  as  to  the  se- 
condly-named hereditaments,  to  a  lien  for 
the  residue  of  the  purchase-money  for 
the  same,  upon  trust  to  sell,  and  out  of 
the  rents  and  profits,  and  also  from  the 
monies  to  arise  by  sale,  **  in  the  first  place, 


after  discharging  all  costs,  charges  and 
expenses  already  or  hereafter  to  become 
due  to  Mr.  John  Conway,  solicitor,  and  the 
professional  charges  of  the  said  Thomas 
Bagot  in  his  capacity  of  accountant  herein, 
and  the  costs  and  charges  attending  the 
said  sale  or  sales,  and  the  money  which  he 
and  they  respectively  may  disburse  for  the 
interest  due  to  the  said  John  Conway," 
taxes,  repairs  and  insurance;  then  "to  pay 
to  the  said  John  Conway,  his  executors, 
administrators  and  assigns,  all  principal, 
interest  and  monies  now  or  hereafter  due 
and  owing  to  him";  then  to  apply  the 
residue  in  payment  of  the  debts  of  sudi  of 
the  creditors  as  should  execute  the  deed 
rateably;  and  the  surplus  to  John  Wens- 
ley. The  deed  also  contained,  in  consider- 
ation of  the  above  grant,  a  general  covenant 
on  the  part  of  the  creditors  not  to  sue,  and 
a  general  release  of  all  actions  and  debts. 
The  deed  contained  no  assignment  of  per- 
sonalty, and  was  not  registered  under  the 
Bankruptcy  Act^  1861. 

Mr,  De  GeXy  in  support  of  the  appeal, 
argued  that  the  deed  ought  not  to  have 
been  received  in  evidence,  as  it  had  not  been 
registered  as  was  required  by  the  194th 
section  of  the  Bankruptcy  Act  of  1861, 
which  enacted,  that  "every  deed,  instru- 
ment or  agreement  whatsoever,  ty  which  a 
debtor,  not  being  a  bankrupt,  convejrs,  or 
covenants  to  convey,  his  estate  for  the 
benefit  of  his  creditors,  shall  within  twenty- 
eight  days  from  and  after  the  execution 
thereof  by  such  debtor  be  registered  in 
the  Court  of  Bankruptcy;  and  in  defeult 
thereof  shall  not  be  received  in  evidence." 
The  deed  was  not  a  conveyance  of  all  the 
bankrupt's  estate,  and  as  it  contained  a 
release  of  all  his  debts,  it  was  not  incum- 
bent on  him  to  have  it  registered. 

The  Lord  Chancellob.  —  Supposing 
that  a  creditor  sued  the  bankrupt  and  the 
bankrupt  produced  the  deed  as  a  release; 
or,  supposing  that  the  creditor  brought  an 
action,  say  of  ejectment  or  trover,  and  the 
deed  were  produced,  if  it  turned  out  that 
it  had  not  been  registered,  the  deed  would 
not  be  receivable  in  evidence.  But  as  the 
act  of  the  bankrupt,  and  as  against  the 
bankrupt,  though  not  registered,  it  may 
always  be  received  in  evidence  to  undo  the 
deed,  though  not  to  support  any  right  of 
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the  bankrapt  It  cannot  be  reoeiyed  as 
proof  of  any  title  or  release  under  it  The 
deed  was  rightly,  I  think,  admitted  in 
evidence. 

Mr,  De  Oex. — It  is  to  be  observed  that 
the  deed  does  not  purport  to  convey  all  the 
bankrupt's  estate,  and  it  is  also  to  be  re- 
marked that  the  other  side  ought  to  have 
shewn,  but  they  wholly  fidl  to  do  so,  that 
the  deed  was  executed  in  contemplation  of 
bankruptcy.  The  evidence  was  wholly 
blank  as  to  the  existence  of  any  promise  or 
engagement  on  the  part  of  the  bankrupt  to 
attend  the  meeting  of  creditors,  failing  to 
attend  which  had  been  construed  into  an 
act  of  bankruptcy.  The  learned  counsel  in 
support  of  the  various  points  in  his  argu- 
ment, cited 

Otbbifu  V.  PhUlips,  7  R  A  C.  529; 

a  c.  6  Law  J.  Rep.  K.B.  209. 
Van  Ccuteel  v.  Booker,  2  Exch.  Rep. 

691 ;  s.  c  18  Law  J.    Rep.   (n.s.) 

Exch.  9. 
Johnson  Y.  Fesemmeyer,  25  Beay.  88: 

affirmed  on  appeal,  3  De  Gkx  k  Jo. 

13. 
Mr,  Bacon  appeared  for  the  respondents, 
the  petitioning  creditors,  but  was  not  called 
upon. 

The  LoBD  Cbakoxllob. — ^I  have  before 
me  the  case  of  a  man  in  insolvent  circum- 
stances, admitting,  under  his  hand  and  seal, 
that  he  is  unable  to  pay  his  debts,  who 
makes  a  conveyance  of  what  appears  un- 
doubtedly to  be  the  greater  part  of  his 
property,  the  object  being,  in  the  first  place, 
to  give  a  general  species  of  chaige  in  favour 
of  his  solicitor,  a  charge  which  is  made  to 
extend,  not  only  to  debts  then  due,  but  to 
those  which  should  become  due.  The  next 
charge  I  find  is  in  &vour  of  the  trustee,  an 
accountant;  and  then  there  are  directions 
to  apply  the  residue  of  the  produce  of  the 
sale  of  the  property,  after  payment  of  these 
general  charges,  in  &Tour  of  such  creditors 
as  should  come  in  and  execute  the  deed. 
Kow,  there  may  be  an  act  of  bankruptcy 
in  a  payment  of  money  voluntarily  made  in 
preference  of  either  of  his  creditors,  by  a 
man  knowing  himself  to  be  so  insolvent 
that  he  must  expect  bankruptcy  to  be  a 
thing  of  necessary  consequence.  Iliere  may 
be  an  act  of  bankruptcy  by  a  fraudulent 
gift  of  part  of  a  man's  property  to  a  creditor 
Hbw  Skkhs,  82.— Bahuu 


under  such  circumstances.  There  may  also 
be  an  act  of  bankruptcy  in  a  conveyance 
by  a  man  of  a  proper  and  reasonable  amount 
of  his  property,  accompanied  by  such  dr- 
cumstanoes  of  insolvency  as  ihat  the  general 
body  of  his  creditors  are  thereby  defeated 
and  delayed  in  the  manner  of  distribution 
to  which  they  would  be  entitled  under  the 
administration  of  the  law.  The  question 
here  is,  whether  the  Comnussioner  was  not 
right  in  holding  the  present  deed  to  come 
under  that  category.  I  am  told  by  the 
counsel  for  the  bankrupt  that  the  circum- 
stances prove  that  this  would  not  be  a 
probable  consequence  of  the  present  deed, 
because  it  is  clear  that  the  property  was  so 
large  that  the  bankrupt  might  place  it  in  the 
situation  in  which  it  now  stands,  and  yet 
believe  that  the  consequence  would  be  to 
promote  the  interests  of  the  creditors,  in- 
stead of  to  delay  them.  I  cannot  come  to 
that  conclusion.  I  think  this  was  a  very  im- 
proper deed  to  have  been  made;  and  I  think 
the  giving  this  chaige  to  the  solicitor  must 
necessarily'  be  attended  with  delay  to  the 
creditors.  That  being  the  necessary  effect 
of  the  deed,  it  becomes  a  fraudulent  con- 
▼eyance  within  the  meaning  of  the  statute. 
The  evidence  in  &vour  of  tiie  value  of  the 
property  fails  altogether  to  satisfy  me  that 
it  ought  to  have  the  effect  of  confirming  the 
deed.  It  shews  me  that  the  property  was 
not  of  anything  like  the  value  that  justified 
its  being  placed  in  this  position.  I  think, 
therefore,  the  deed  made  as  it  has  been, 
under  circumstances  of  insolvency,  merely 
for  the  purpose  of  getting  hold  of  the  pro- 
perty, and  keeping  the  management,  the 
conversion  and  tiie  distribution  of  it  entirely 
in  the  hands  of  the  bankrupt's  solicitor,  is 
not  such  a  deed  as  can  be  supported;  and, 
as  such,  it  is  an  act  of  bankruptcy  within 
the  statute.  For  these  reasons  I  tMnk  that 
the  Commissioner  arrived  at  a  right  conclu- 
sion, and  I  shall  not  disturb  his  order.  The 
deposit  must  be  returned,  aud  the  costs  of 
the  petitioning  creditor  beyond  that  amount 
be  paid  out  of  the  estate. 
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Ex  parte  woolhsdc,  in  re 

WOOLHSnC. 


Annulling  Acffudteaium — Co^  <u  between 
Co^reepcndent* — JvriedicUon, 

A  trader^  resident  in  Scotland^  wu  adr 
judged  bankrupt  on  the  petition  of  a  credi- 
tor resident  in  the  same  country.  The  trader 
brought  an  action  against  the  petitioning  cre- 
ditor^ but  the  latter  refused  to  appear  to  it. 
The  Court  ordered  that  if  he  did  not  appear  to 
the  action  within  ten  days  the  a^fudication 
should  be  annulled;  and  he  having  failed  so 
to  appear,  the  adjudication  was  annulled 

The  Court  has  jurisdiction  to  order  a 
respondent  in  bankruptcy  to  pay  the  costs  of 
a  corespondent.  The  official  assignee,  on  the 
above  bankruptcy  being  annuUed,  was  dUowed 
his  expenses  of  the  custody  and  sale  of  the 
bankrupt's  estate  out  of  the  assets  received 
by  him,  and  the  petitioning  creditor  was 
ordered  to  pay  the  amount  of  such  expenses 
to  the  bankrupt  as  well  as  his  costs  and  the 
costs  of  the  official  assignee, 

Mr.  Solomon  Woolheim,  a  trader,  resid- 
ing and  canying  on  business  in  Glasgow, 
was  abjudicated  bankrupt  on  the  petition  of 
a  creditor  who  also  resided  in  Scotland. 
Mr.  Woolheim,  after  the  abjudication,  had 
commenced  an  action  against  the  petitioning 
creditor,  but  that  person  had  neglected  and 
still  refdsed  to  enter  an  appearance. 

Mr.  De  Oex,  in  support  of  an  application 
on  behalf  of  the  bankrupt  to  annul  the 
abjudication,  aigued  that,  for  the  purposes 
of  this  case,  Scotland  must  be  considered  a 
foreign  country,  and  said  that  there  was  no 
instance  of  a  tiader  who  had  traded  solely 
in  a  foreign  coimtry  having  an  adjudication 
of  bankruptcy  in  this  country  sustained 
against  him.  The  petitioning  creditor  had 
availed  himself  of  the  law  of  England  in 
obtaining  the  adjudication,  and  yet  refused 
to  submit  to  the  jurisdiction  of  our  Courts 
by  failing  to  appear  to  the  action. 

Mr,  Ernest  Reed,  for  the  petitioning  cre- 
ditor, said  that  as  his  client  resided  in  Scot- 
land, in  which  country  the  bankrupt  carried 
on  business,  if  any  ground  exist^  for  the 
bringing  of  the  action,  it  ought  to  have 
been  brought  there. 

Mr.  Bagley,  appearing  for  the  official 


assignee,  left  the  oaae  wholly  in  the  hands 
of  the  Court 

Their  Lordships  ordered  that  the  a4jii^ 
dication  should  be  annulled  unless  Uie 
petitioning  creditor  appeared  to  the  action 
within  ten  days. 

Dec  6. — Mr,  De  Oex  informed  the  Court 
that  the  petitioning  creditor  had  not  appear- 
ed to  the  action. 

No  counsel  appeared  for  that  person. 

Their  Lobdships  made  an  order  absolute 
for  annulling  the  a4Judication,  and  asked 
what  was  asked  as  to  costs. 

Mr.  Bagley,  for  the  official  assignee,  snb- 
mitted  to  Uie  judgment  of  the  Court  whether 
he  ought  not  to  be  at  liberty  to  retain  his 
costs  and  expenses  out  of  the  assets  which 
had  reached  his  hands.  In  the  perform- 
ance of  his  duty  he  had  taken  possession  of 
a  considerable  quantity  of  goods,  and  had, 
with  the  concurrence  of  Mr.  Woolheim,  sold 
them,  and  held  the  money  in  his  hands. 

Mr.  De  Oex,  for  Mr.  Woolheim,  con- 
tended that  the  party  who,  while  the  bank- 
ruptcy was  in  existence,  held  the  office  of 
official  assignee,  had,  from  the  moment  the 
adjudication  was  declared  to  be  annulled, 
no  power  to  retain  any  portion  of  Uie  estate^ 
but  must  hand  it  back  to  the  lawful  custody, 
namely,  to  that  of  the  person  whose  bank- 
ruptcy had  been  annulled  Such  was  the 
case  in  lunacy  after  a  commission  de  Iamot 
tico  Inquirendo  had  been  declared  void — In 
re  Windham  (1).  In  the  present  case  Mi; 
Woolheim  was  the  party  iiyured  by  these 
proceedings,  which  it  was  shewn  ou^it 
never  to  have  been  instituted,  and  yet  a 
party  who  only  sustained  his  office  by  the 
validity  of  the  adjudication  which  had  been 
annulled  asked  that  Mr.  Woolheim  should 
bear  the  costs  incurred  by  that  partjr.  If 
the  official  assignee  had  honestly  any  daim, 
it  was  against  the  petitioning  creditor, 
through  whose  invaUd  act  all  the  miscJiief 
had  been  occasioned. 

Mr.  Bagley  submitted  that  the  Court 
had  no  jurisdiction  to  order  costs  to  be  paid 
by  one  -respondent  to  another.  In  Chanoeiy, 
as  he  understood,  the  course  was  to  order 

a)  81  Law  J.  B0P.  (Mjs.)  ChMM.  730. 
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tiie  plaintiff  to  pay  the  ooets  of  a  defendant 
who  was  entitled  to  receive  ooeta,  and  to 
order  the  defendant,  who  ought  to  bear  the 
costs  of  the  suit,  to  repay  to  the  plaintiff 
the  costs  so  paid  by  him. 

Lord  Justicb  Turnkr. — ^That  is  the 
course  in  Chancery,  but  I  do  not  think  that 
it  is  so  in  proceecQngs  in  Bankruptcy. 

Their  Lordships  said,  that  in  annulling 
the  abjudication  they  should  order  the  peti- 
tioning creditor  to  pay  the  costs  of  the 
bankrupt  and  of  the  official  assignee,  and 
direct  that  the  latter  should  be  allowed  the 
expenses  of  the  custody  and  sale  of  Uie 
bankrupt's  estate  out  of  the  assets  received 
and  retained  by  him,  and  that  he  should 
pay  over  to  the  bankrupt  any  surplus,  and 
that  ^e  petitioning  creditor  should  pay  to 
the  bankrupt  the  amount  so  deducted  by 
the  official  assignee.  The  order  of  the  Court 
would  be  without  prejudice  to  any  action 
which  the  bankrupt  might  commence  against 
the  petitioning  creditor. 


tnre 


LoBDs  JnsncBs.  ^  _ 
Nov.  22,  24:  [Ex parte nAWiJSQ^ 
Deae/lO.    j  i^WLmGS. 

Trader-Debtor  Summons  and  Admission 
of  Debt — Composition  Deed — Cessio  Bo* 
norum — Bankruptcy  Act,  1861,  ss,  192, 
194. — Adjudication  of  Bankruptcy  not- 
withstanding Registration  of  Deed  of 
ATTangement, 

A  creditor  hamng  commenced  proceedings 
in  Bankruptcy  against  his  debtor  by  trader- 
debtor  summonsy  under  which  the  debtor 
signed  an  admission  of  the  debt^  and  four 
days  after  executed  a  composition  deed,  which 
was  afterwards  duly  registered,  it  was  held 
by  one  of  the  CommusionerSy  that  such 
debtor  was  not  protected  by  the  certificate  of 
registration  from  an  ac^udication  of  bank- 
ruptcy, upon  the  petition  of  the  creditor,  the 
act  of  bankruptcy  being  nonrpayment  of  the 
debt  within  the  time  limited  by  the  act  of 
1849.  On  appeal  to  the  Lords  Justices,  it 
was  held,  thai  the  certifiecUe  of  registration 
of  a  composition  deed  by  a  trader  is  not  con- 
elusive  evidence  thai  all  the  conditions  of 
weetian  192.  of  the  Bankruptcy  Act,  1861, 
have  been  complied  with;  and  on  a  question 
aridng  whether   the   neoeasary  assents  qf 


creditors  had  been  actually  given,  these  as-* 
sents  were  ordered  to  be  produced;  and  as  ii 
then  appeared  that  they  ufere  in  part  condi- 
tioned and  not  absolute,  and  that  on  the  con-' 
dition  not  being  fulfilled  the  necessary  prO' 
portion  of  creditors  would  not  have  assented, 
the  deed  ufos  held  to  be  not  a  valid  ground 
for  annulling  an  adjudication  subsequent  to 
the  date  of  the  deed ;  and  that  the  bank- 
rupt  seeking  to  annul  the  a^'udication  may 
adduce  further  evidence  ;  and  (per  Lord  Jus- 
tice Turner)  the  \^2nd  section  extends  to 
deeds  of  composition,  although  they  neither 
contain,  nor  are  accompanied  by,  any  cessio 
bonorum  ;  but  the  words  "  between  a  debtor 
and  his  creditors^*  in  that  section  refer  to 
all  the  creditors,  and  not  some  of  them  only. 
The  appeal  was  therefore  dismdssed. 

This  wa9  an  appeal  by  Mr.  Samuel  Bag- 
ley  Rawlings,  a  miller,  at  Oakham,  in  But- 
landshire,  against  an  order  of  Mr.  Commis- 
sioner Qoulbum  refusing  to  annul  an  ad- 
judication that  had  been  made  against  him« 

The  petitioners,  Messrs.  Lucy  &  Son,  were 
creditors  of  the  bankrupt  in  the  sum  of 
250^  9s.  3d,  in  respect  of  which  they  pro- 
ceeded against  him  under  a  trader-debtor 
summons,  in  answer  to  which  he  signed  an 
admission  in  the  usual  form  on  the  7th  of 
October. 

By  the  81st  section  of  the  Bankruptcy 
Act,  1849,  a  debtor  having  signed  an  admis- 
sion of  debt  under  a  trader-debtor  summons 
has  seven  days  within  which  to  pay,  secure 
or  compoimd  to  the  satisfaction  of  the  cre- 
ditor; and  if  he  do  not,  he  commits  an  act 
of  bankruptcy  on  the  eighth  day. 

The  seven  days  expired  on  the  14th  of 
October,  and  the  banbrupt^  having  failed  to 
comply  with  the  requisitions  of  the  statute^ 
committed  an  act  of  bankruptcy  on  the  15tlu 
The  Messrs.  Lucy  thereupon  presented  their 
petition  for  an  abjudication  of  bankruptcy 
on  the  15th  of  October  against  Rawlings» 
who  was  abjudicated  on  the  27th.  On  ^e 
3rd  of  November  the  bankrupt  gave  notice 
to  dispute  the  acyudication  upon  all  points^ 
and  at  the  same  time  gave  notice  that  be 
had  on  the  11th  of  October  duly  executed 
a  deed  of  arrangement  and  composition 
with  his  creditors  within  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  and  that  such 
deed  had  been  duly  registered  on  the  day 
of  its  date. 

The  deed  referred  to  was  dated  the  11th 
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of  October  1862,  and  made  between  tbe 
bankrupt  of  the  first  part,  Martha  Rawlings, 
his  mother,  and  J.  Brown  of  the  second 
part^  and  tiie  several  persons  whose  names 
were  contained  in  the  schedule  thereunder 
written,  and  who  by  themselves,  their  part- 
ners or  agents  respectively  had  executed 
the  deed,  being  creditors  of  Rawlings,  of 
the  third  part;  and  reciting  the  indebted- 
ness of  Rawlings  to  the  parties  of  the  third 
part,  and  that  J.  Brown  was  a  large  credi- 
tor, and  that  it  was  agreed  between  the 
several  persons  parties  thereto  that  Martha 
Rawlings  and  J.  Brown  should  pay  to  the 
several  creditors  of  Rawlings  a  composition 
of  7«.  6d.  in  the  pound  on  the  amount  of 
their  respective  debts,  which  was  to  be 
accepted  by  them  in  full  satisfaction  and 
discharge  of  their  debts  by  three  equal 
instalments  of  2«.  6d,  each  at  the  expiration 
of  three,  six  and  nine  months  fix>m  the 
date  thereof^  and  to  be  secured  by  the  joint 
and  several  promissory  notes  of  RawHngs, 
Martha  Rawlings  and  J.  Brown;  and  re- 
citing that  the  several  promissory  notes  had 
been  delivered  to  the  several  creditors,  and 
that,  to  enable  Martha  Rawlings  and  J. 
Brown  to  meet  the  notes  at  maturity,  it 
had  been  agreed  between  the  parties  thereto 
that  all  lus  stock-in-trade,  monies,  trade 
effects,  and  all  other  the  estate  and  effects 
of  S.  B.  Rawlings,  should  be  assigned  mito 
Martha  Rawlings  and  J.  Brown  in  manner 
thereinafter  mentioned;  it  was  witnessed, 
that  Rawlings,  with  the  full  consent  and 
approbation  of  his  said  creditors,  transferred 
and  assigned,  and  bis  said  creditors  ratified 
and  confirmed  unto  the  said  Martha  Raw- 
lings and  J.  Brown,  their  executors,  admi- 
nistrators and  assigns,  all  his  estate  and 
effects  belonging  to  his  said  business,  and 
all  other  his  estate  and  effects  whatsoever, 
his  wearing  apparel  alone  excepted,  with 
the  usual  power  to  them,  as  his  attomies, 
to  collect  and  get  in  the  same,  give  receipts, 
adjust  and  settle  accounts,  and  the  like 
usual  provisions.  And  a  covenant  was 
inserted  as  follows:  "And  in  considera- 
tion of  the  premises,  they,  the  said  cre< 
ditors,  parties  hereto  of  the  third  part, 
do .  hereby,  for  themselves  severally  and 
respectively,  and  for  their  several  and  re- 
spective heirs,  executors  and  adminis- 
trators, covenant  and  agree  with  the  said 
Martha  Rawlings  and  John  Brown,  their 
executors  and  administrators,  that  the  said 


composition  so  agreed  to  and  secured  as 
aforesaid  shall  be,  and  the  same  is  hereby 
taken  and  accepted  by  them  the  said  credi- 
tors respectively,  in  full  satisfaction  and 
discharge  of  their  several  and  respective 
debts  and  demands  against  the  said  Samuel 
Bagley  Rawlings,  the  full  amount  of  which 
said  debts  and  denumds  are  set  opposite  to 
the  respective  names  of  the  said  creditors 
executing  these  presents  in  the  schedule 
hereimder  written."  The  deed  also  con- 
tained a  covenant  on  the  part  of  Rawlings 
for  further  assurance;  and  it  was  executed 
by  Rawlings,  Martha  Rawlings  and  Brown, 
but  by  no  creditor. 

Before  the  learned  Commissioner,  in  oppo- 
sition to  the  adjudication,  it  was  asserted 
and  argued  as  follows :  The  bankrupt's  debts 
amoimted  to  about  5,000^,  and  a  large 
majority  of  his  creditors,  representing  debts 
to  the  amount  of  4,46U,  had  ass^ited  to 
the  deed.  The  dissentient  creditors  repre- 
sented about  600/.  Under  the  trader- 
debtor  summons  no  act  of  bankruptcy 
was  committed  imtil  the  eighth  day  after 
the  7th  of  October,  the  day  on  which 
the  summons  was  returnable  and  Uie 
admission  signed.  The  deed  was  executed 
on  the  11th  of  October,  and  registered  the 
same  day,  so  that  when  the  deed  was  rois- 
tered no  act  of  bankruptcy  had  been  com- 
mitted. In  a  trader-debtor  summons  the 
act  of  bankruptcy  by  non-payment  did  not 
relate  back  to  the  service  of  the  particulars 
of  demand.  The  notes  securing  the  instal- 
ments had  been  handed  to  the  creditors, 
and  the  property  assigned  to  the  sureties 
absolutely  to  indemnify  them  in  case  they 
should  be  called  on  to  pay. 

The   Commissioner,   however,   said,   on 

fiving  judgment  on  the  6th  of  November 
862:  "I  have  no  doubt  whatever  upon 
this  case.  This  is  an  attempt  to  bring 
within  the  provisions  of  the  act  of  parlia- 
ment certain  practices  with  regard  to  deeds 
which  were  never  contemplated  by  the 
legislature.  It  is  contended  that  a  debt<»' 
may,  notwithstanding  an  assignment  to 
third  parties,  keep  possession  of  eveiything 
for  himself,  to  do  with  it  as  he  pleases. 
I  think  that  is  exactly  what  the  act  of 
parliament  is  intended  to  prevent.  Then 
it  is  said,  that  the  two  persons  named 
in  the  deed  are  not  eo  nomine  trustees  at 
all,  and  that  there  is  no  resulting  trust; 
but  it  is  quite  clear  to  my  mind  tbit  th^ 
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were  wtnally  and  actually  trustees  for  the 
benefit  of  creditors,  and  that,  being  trustees, 
the  seventh  condition  of  the  192nd  section 
will  apply.  But  it  is  said,  that  the  per- 
sons to  whom  the  property  is  assigned  take 
it  not  as  trustees,  but  as  assignees  absolutely, 
and  that  the  property  is  given  up  because 
the  promissoiy  notes  have  been  delivered 
out  to  the  creditors;  that  is,  the  debtor 
giving  to  them  bits  of  paper,  and  keeping 
tiie  substantial  property  himself.  I  think 
I  should  greatly  err  if  I  were  to  accede  to 
such  a  proposition,  or  put  the  construction 
contended  for  upon  the  act  of  parliament 
I  think  I  must  refer  back  to  the  act  of 
bankruptcy,  which  is  the  trader-debtor 
summons,  and,  Uiose  proceedings  being 
before  the  execution  of  the  deed,  that  the 
deed  is  bad,  and  that  the  adjudication  of 
bankruptcy  must  be  affirmed." 

The  appeal  now  came  on  for  argument. 

Mr,  Emeat  Reed  (in  the  temporary 
absence  of  his  leader,  Mr,  Bacon),  for  the 
appellant,  said — The  question  for  discus- 
sion was,  whether  a  deed  of  composition 
was  within  the  meaning  of  section  192.  of 
the  Bankruptcy  Act,  1861.  He  contended 
it  was.  The  respondent  would,  no  doubt, 
rely  on  Tetley  v.  Taylor  (1),  and  the  more 
recent  decision  in  Walter  v.  Adcock  (2),  to 
prove  the  contrary.  It  was,  therefore, 
necessary  to  review  the  past  law  of  Bank- 
ruptcy in  order  to  interpret  the  recent 
enactments.  Prior  to  1849  the  estates  of 
debtors  in  Bankruptcy  were  administered 
by  the  Court,  but  in  that  year  arrangements 
by  deed  executed  by  a  debtor  and  acqui- 
esced in  by  a  certain  majority  of  creditors 
were  sanctioned  by  statute.  Experience, 
however,  proved,  that  whilst  the  commer- 
cial advantages  of  such  arrangements  were 
considerable,  the  protection  afforded  to  the 
debtor  and  his  property  was  precarious; 
and  dissenting  creditors,  relying  on  tech- 
nical difficulties,  succeeded  in  their  attacks 
on  botL  It  was  contended  the  new  law 
of  1861,  by  express  words,  had  remedied 
the  defects  of  the  old  law  of  1849,  enlarged 
the  power  of  creditors,  and  given  a  wider 
scope  to  arrangements  by  deed.     This  pro- 

(1)  1  El.  fc  B.  521 ;  t.o.  21  Law  J.  Bep.  (N.s.) 
Q-B.  2,  846. 

(2)  7  Hurl.  &  N.  541 ;  1.0.  81  Law  J.  Bep.  (h.b.) 
Ezch.  880. 


position  would  be  apparent  from  a  compa- 
rison of  the  statutes.  Under  the  old  law 
there  was  but  one  mode  of  changing  from 
bankruptcy  to  arrangement,  and  that  was 
provided  for  by  section  230.  of  the  act  of 
1849;  but  to  give  effect  to  that  section 
nine-tenths  of  the  creditors  present  at  a 
meeting  were  required  to  assent  to  the 
composition.  Under  the  new  law,  the  cre- 
ditors were  empowered  to  resolve  upon 
any  arrangement  Section  110.  of  the  act 
of  1861  empowered  Uie  majority  in  value 
present  at  a  meeting  to  resolve  that  no 
further  proceedings  should  be  taken  in 
bankruptcy;  and  if  this  resolution  was 
assented  to  at  a  subsequent  meeting  by  a 
majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  present, 
the  estate  was  forthwith  removed  from  the 
Court  and  administered  according  to  the 
will  of  the  creditors.  Again,  section  185. 
of  the  same  act  invested  three-fourths  in 
number  and  value  of  the  creditors  present 
or  represented  at  a  meeting  in  Bankruptcy 
with  authority  to  resolve  that  the  estate 
ought  to  be  wound  up  imder  a  deed  of 
arrangement;  and  if  the  Court  found  the 
resolution  reasonable,  the  bankruptcy  was 
annulled  and  the  debtor  protected.  These 
sections  proved  the  intention  of  the  legis- 
lature to  invest  the  persons  most  interested, 
viz.,  the  creditors,  with  new  and  enlarged 
powers;  and  section  192.  clearly  indicated 
that  old  restrictions  were  swept  away  and 
a  wider  scope  given  to  arrangements  by 
deed.  Under  the  224th  section  of  the  old 
law,  the  deed  was  to  be  signed  by  six- 
sevenths  in  value  and  number  of  the  cre- 
ditors in  order  to  render  it  valid  and  effec- 
tual; and  the  three  following  sections 
imposed  further  conditions  on  ^e  debtor. 
The  deed  would  not  protect  him  frx)m  the 
attacks  of  non-executing  creditors  until 
after  the  expiration  of  three  months  from 
the  time  when  the  creditors  received  notice 
of  the  suspension  and  of  the  proposed 
deed,  unless  the  Court  granted  a  certificate 
declaring  the  deed  duly  executed;  but  even 
then  fourteen  days*  notice  of  the  intention 
to  ask  for  such  a  certificate  was  to  be  served 
on  every  creditor,  and  it  was  incumbent  on 
the  trustees  or  two  creditors  to  certify  that 
the  deed  had  been  duly  executed  by  the 
necessary  majority.  The  result  was,  that 
either  within  the  fourteen  days,  or  within 
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the  three  months,  dissentmg  creditors 
defeated  the  object  of  the  deed  by  forcing 
the  debtor  into  bankruptcy;  and  even  sup- 
posing the  deed  to  have  become  valid  by 
efSuxion  of  time,  still,  hostile  creditors, 
relying  on  the  technicality  of  some  slight 
allowance,  either  of  furniture  or  wearing 
apparel,  having  been  made  to  the  debtor  or 
his  family,  arrested  his  person  and  attached 
his  property— TV^foy  v.  TayUn'  (3).  The 
words,  however,  of  the  statute  which  gave 
rise  to  this  difficulty  were  altered.  Under 
section  224.  of  the  old  law  they  stood, 
"touching  such  trader^s  liability  and  his 
release  therefrom,  and  the  distribution, 
inspection,  conduct,  management  and  mode 
of  winding  up  of  his  estate.''  The  doc- 
trine, therefore,  of  ceado  batwrum  applied, 
and  the  authorities  were  numerous  that 
distribution  was  imperative.  In  the  new 
law,  the  conjunctive  "and"  had  been  altered 
to  the  disjunctive  "  or."  It  could  not  be 
assumed  that  alteration  had  been  made 
imadvisedly;  in  &ct,  when  the  act  was 
printed  the  conjunction  remained,  but  in 
passing  the  legislature  the  disjunctive  "or" 
was  substituted,  thereby  clearly  demon- 
strating the  intention  to  provide  against 
old  difficulties,  and  it  now  read,  "  relating 
to  the  debts  or  liabilities  of  the  debtor  and 
his  release  therefrom,  or  the  distribation," 
&c  This  substitution  of  the  disjimctive 
for  the  coigunctive  was  also  necessary  to 
meet  the  contingency  of  composition  deeds, 
where  no  distnbution  would  take  place. 
No  special  period  was  now  necessary  to  give 
validity  to  the  deed,  and  the  application  to 
the  Court  had  been  abolished.  The  six- 
sevenths  in  number  and  value  of  the  creditors 
had  been  reduced  to  a  majority  of  the  cre- 
ditors representing  three-fourths  in  value, 
and  any  person  able  to  depose  thereto  might 
verify  the  fact  that  the  requisite  majority 
representing  a  particular  value  had  assented 
to  the  deed.  It  was  not  now  even  necessary 
for  the  creditors  to  execute  the  deed ;  their 
assent  in  writing  was  sufficient  There  was 
also  a  marked  contrast  between  the  head- 
note  to  the  old  law  and  that  to  the  new 
law.  Formerly  it  stood,  "And  with  respect 
to  arrangements  by  deed";  now  it  appeared, 
^'  As  to  trust  deeds  for  tiie  benefit  of  cre- 
ditors, composition  and  inspect<Nr8hip  deeds, 

(8)  UMtoprik. 


executed  by  a  debtor.**  Conld  any  one  read- 
ing these  different  expressions  contend  they 
referred  to  the  same  thing)  The  primd 
facie  interpretation  of  every  statute  was  the 
meaning  any  ordinary  reader  would  attach 
to  it,  and  nothing  could  be  opposed  to  thai 
meaning  but  the  words  of  the  statute  itsell 
What,  Uien,  was  the  meaning  of  the  192nd 
section  of  the  act  of  1861  f  First,  there 
were  to  be  trust  deeds  which  required  mi 
assignment  of  estate  and  a  trustee  to  admi- 
nister it ;  secondly,  composition  deeds,  which 
required  no  assignment,  the  object  being 
to  leave  the  debtor  in  possession  of  his 
property;  and,  thirdly,  inspectorship  deeds, 
under  which  the  debtor  would  retain  his 
property.  The  words  "  every  deed,"  which 
commenced  the  section,  did  not  mean  every 
trust  deed,  but  every  deed  belonging  to 
one  of  these  particular  classes,  and  the  con- 
ditions which  followed  indicated  that  the 
absence  of  a  trust  deed  was  contemplated 
and  provided  for.  Division  2nd,  "If  a  trus- 
tee be  appointed  he  shall  execute;"  division 
7th,  "Inmiediately  on  the  execution  thereof 
by  the  debtor,  possession  of  all  the  pro- 
perty comprised  therein  of  which  Uie  debtor 
can  give  or  order  possession  shall  be  given 
to  the  trustee."  And  as  the  appointment 
of  a  trustee  was  not  imperative,  uid  as  aU 
trust  deeds  required  a  trustee,  it  vnu  self- 
evident  that  arrangements  were  contem- 
plated with  property  and  without  property, 
and  that  the  apj^cation  of  the  seven  con- 
ditions must  depend  on  the  character  of 
the  deed  that  was  executed.  A  contrary 
contention  would  leave  without  meaning 
the  "if"  in  the  second  condition.  The 
"every  deed"  referred  to  in  section  194 
must  include  the  deeds  comprised  in  sec- 
tion 192,  and  there  a  conveyance  of  a 
principal  part  of  a  debtor's  effects  was 
declared  in  terms.  The  learned  counsel  con- 
cluded by  citiog  Ex  parte  Oodden  re  SketUe 
(4)  in  Bankruptcy,  in  which  case  a  deed 
of  composition  was  holden  by  Mr.  Commis- 
sioner Holroyd  to  be  within  Uie  meaning  of 
section  192,  and,  c<mtending  that  the  prin- 
ciple of  ceuio  bonorum  was  obsolete,  refer- 
red to  the  amalgamation  of  bankruptcy  and 
insolvency,  and  to  sections  98.  and  99.  of 
the  Bankruptcy  Act,  1861,  which  assisted 
pauper  bankrupts  out  of  custody  and  re- 


<4)  Poit,  yt^  87,  next 
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Heved  them  from  the  ooets  of  applying  to 
the  Court 

Mr.  Bacon,  on  the  eame  side,  said,  the 
question  was,  whether  a  deed  by  which  the 
bankrupt  has  agreed  to  pay  a  certain  sum 
to  his  creditors,  either  immediately  or  by 
instaknents,  is  valid  within  the  meaning  of 
the  192nd  section.  It  was  contended  cm 
the  general  question,  that  the  intuition  of 
the  legislature  was  that  composition  deeds 
should  be  within  the  statute;  and,  as  to 
this  case,  that  every  condition  had  been 
fulfilled.  Hie  seventh  condition,  requiring 
possession  to  be  given  to  the  trustees,  had 
been  complied  with  by  handing  the  notes 
to  the  creditors.  He  entered  into  a  full 
examination  of  the  192nd,  194th,  198th 
and  199th  sections  of  the  act  of  1861. 

Mr.  G.  M.  Oiffard  and  Mr.  ClemerU 
SwanttoHj  in  support  of  the  order  of  the 
Commissioner,  said,  that  there  had  not  been 
the  requisite  assent  of  creditors  under  the 
first  paragraph  of  section  192,  and  that 
there  had  not  been  a  giving  of  possession 
to  the  trustees  under  the  seventh  para- 
graph. 

[LoBD  JusTiOB  Enioht  B&uob. — Is  the 
chief  registrar  satisfied  as  to  the  assents?] 

Mr.  Bacon. — ^Yes,  he  is.  All  that  the 
bankrupt  is  bound  to  produce  now  is  the 
affidavit  stating  the  &ct  that  three-fourths 
in  value  of  the  creditors  have  signed  under 
the  fifth  paragraph. 

[LoBD  JuBTicB  Enioht  Bruce. — ^I  think 
Mr.  Oiffard  is  entitled  to  have  the  assents 
of  the  creditors  produced,  or  their  absence 
accounted  for.] 

The  assents  were  then  produced,  and  it 
was  found  that  the  assent  of  Messrs.  Eaton 
&  Co.,  creditors  for  1,400/1,  was  given  only 
on  the  condition  that  all  the  creditors  shoidd 
be  unanimous. — ^It  was  contended  also  that 
the  affidavit  was  untrue,  inasmuch  as  this 
assent  was  not  given  till  afterwards,  viz., 
on  the  dOth  of  October. 

Mr.  Oiffard  and  Mr.  GUment  SwanitoUy 
on  the  general  question,  argued  that  there 
was  no  substantial  difference  between  the 
old  and  new  law.  The  doctrine  of  cemo 
bonorum  was  part  of  the  bankrupt  law :  and 
was  it  to  be  assumed  that  the  legislature 
intended  to  make  this  change  without  more 
express  declaration)  The  learned  counsel 
cited — 

Tetlejf  V.  TajfloTf  ubi  supriL 


JEx  parU  WiHeSy  in  re  WOies,  5  De 
Oex,  M  &  O.  418;  s.  c  24  Law  J. 
Rep.  (n.s.)  Bankr.  6. 
Walter  v.  Adcocky  ubi  supriL 
Irffing  v.  Gray,  3  HurL  <fe  N.  34;  s.  a 

27  Law  J.  Rep.  (n.b.)  Exch.  273. 
Ex  parte  Galverty  tn  re  Galverty  3  De 
Oex  k  J.  95;    s.c  27  Law  J.  Rep. 
(n.b.)  Bankr.  42. 
Moreover,  the  terms  of  the  deed  amounted 
to  a  trust 

[Lord  Justice  Enioht  B&uo& — ^I  do 
not  think  a  trust  has  been  created.] 

Mr.  Baeony  in  reply. — ^In  this  case  there 
is  enough  to  support  the  deed,  and  the  cer- 
tificate of  the  registrar  is  conclusive.  As 
to  Uie  deed,  it  is  sufficient  to  support  it 
that  the  sureties  undertake  to  pay  the  com- 
position, Mid  no  actual  assignment  for  the 
benefit  of  creditors  is  required.  The  seventh 
rule  of  the  192nd  section  applies  only  to 
deeds  where  trustees  are  appointed.  The 
case  of  Tetley  v.  Taylor  is  an  authority  since 
the  act  of  1861,  for  there  composition  deeds 
are  by  name  included.  Hie  192nd  section 
must  be  held  to  comprise  all  trust  deeds,  comr 
position  deeds  and  deeds  of  inspectorship. 

LoBD  JiTSTioB  Knight  Bruob  (Dec.  6). 
— ^Whether  the  deed  on  which  the  appellant 
relies  in  this  case  as  invalidating  the  abju- 
dication is  an  instrument  so  worded — an  in- 
strument such  in  its  provisions — as  to  come, 
or  be  capable  of  being  brought,  within  the 
192nd  section  of  the  Bankruptcy  Act,  1861, 
I  decline  expressing  an  opinion  at  this  time. 
But  I  assume,  for  the  present  purpose,  that 
it  is  so.  I  assume  too  in  his  favour,  but  with- 
out asserting  it,  that  the  seventh  condition 
at  the  end  of  that  section  \&  not  applicable  in 
the  present  instance.  I  think,  however,  that 
he  fails  as  to  the  first  and  the  fifth  condi- 
tions with  respect  to  the  assent  or  approval 
required.  It  seems  to  me  neither  estab- 
lished nor  proved  that,  before  the  end  of 
forty-eight  hours  mentioned  in  section  193, 
or  before  the  entiy  there-  mentioned,  or 
registration,  the  assent  in  writing  or  ap- 
proval in  writing  necessary  was  obtained. 
Especially  it  is  not,  I  think,  shewn,  or 
likely,  that,  as  to  the  debt  of  Messrs.  Eaton 
k  Co.  of  1,400^  or  more,  the  condition 
mentioned  in  the  letter  of  Messrs.  Thomp- 
son and  Phillips,  dated  the  27th  of  Sep- 
tember,  had,  before  or  at  either  of  those 
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periods,  been  complied  with,  and  I  am  of 
opinion  that  neither  the  deed  nor  the  regis- 
tration affects  the  adjudication,  which  can- 
not, as  I  conceive,  be  properly,  now  at  least, 
annulled ;  but  if  the  appellant  shall  desire 
to  adduce  further  evidence  before  us,  or  if 
he,  or  the  persons  to  whom  the  assignment 
is  made,  shall  desire  to  bring  an  action  to 
try  the  validity  of  the  adjudication,  I  have 
no  objection  to  either  course  being  taken, 
though  I  am  not  for  any  stay  of  proceedings 
under  the  adjudication. 

Lord  Justice  TcrRNEiL-^This  is  an 
application  on  the  part  of  Samuel  Bagley 
Rawlings,  the  bankrupt,  to  discharge  an 
order  of  Mr.  Commissioner  Qoulbum,  con- 
firming an  adjudication  of  bankruptcy 
against  him,  and  to  annul  the  adjudication, 
^e  application  proceeds  upon  this  ground, 
that  before  the  adjudication  of  bankruptcy 
the  bankrupt  had  executed  a  deed,  whidi 
it  is  contended  was  a  deed  of  composition 
with  his  creditors,  within  the  meaning  of 
the  192nd  section  of  the  Bankruptcy  Act, 
1861,  and  the  deed  had  been,  as  it  was 
contended,  assented  to  in  writing  by  the 
requisite  proportion  of  the  creditors,  both 
in  number  and  value,  and  had  been  regis- 
tered according  to  the  provisions  of  the 
statute,  upon  the  affidavit  of  the  bankrupt 
verifying  the  facts  of  such  assent,  whereby, 
as  it  was  insisted,  the  deed  had  become 
valid  and  binding  upon  all  the  creditors  of 
the  bankrupt,  including  the  creditor  at 
whose  instance  the  adjudication  was  made. 
No  question  appears  to  have  been  raised 
before  the  learned  Commissioner  as  to  the 
deed  having  been  assented  to  in  writing  by 
the  requisite  proportion  of  the  creditors  in 
number  and  yalue,  but  in  the  course  of  the 
argument  before  us  the  written  assents  of 
the  creditors  were  called  for  on  the  part  of  the 
respondents,  and  were  produced  on  the  part 
of  the  bankrupt;  and  upon  the  production 
of  them  it  appeared  to  my  learned  Brother, 
and  I  fully  agree  with  him  upon  the  point, 
that  a  creditor  for  1,400/.  or  upwards,  who 
had  been  reckoned  by  the  bankrupt  as  one  of 
the  assenting  creditors,  had,  at  the  time  of 
the  registration,  given  a  conditional  assent 
only,  and  not  an  absolute  assent ;  and  this 
debt  of  1,400/.  or  upwards  being  deducted, 
there  was  not  the  requisite  proportion  in 
value  of  creditors  assenting  to  the  deed. 
It  was  indeed  attempted  to  be  made  out  <hi 


the  part  of  the  bankrupt  that,  after  deduct- 
ing this  debt  of  1,400/.,  there  woidd  still 
be  the  requisite  proportion  in  value  of 
assenting  creditors;  but  this  result  was 
arrived  at  by  deducting  the  amount  from  ^ 
the  debts,  and  not  £rom  the  amount  of  the 
debts  of  the  assenting  creditors  only,  a 
course  of  proceeding  which  is  plainly  wrong. 
Assuming,  therefore,  these  f&cts  to  be  pro- 
perly before  us,  it  would  be  impossible,  as 
it  seems  to  me,  to  maintain  this  deed ;  but 
I  am  by  no  means  satisfied  that  we  ought 
to  take  notice  of  these  matters  whilst  the 
regbtration  stands  unimpeached  ;  and,  at 
all  events,  these  matters  arise  upon  new 
evidence,  and  the  bankrupt,  therefore,  was 
well  entitled  to  ask  for  liberty  to  adduce 
further  evidence  with  respect  to  theuL  This 
application  was  made  on  his  part,  and  if  it 
be  persisted  in  I  am  quite  willing  to  accede 
to  it;  but,  at  the  same  time,  I  think  it 
right  to  state  my  opinion  upon  the  substan- 
tial points  of  the  case,  which  were  adjudi- 
cated upon  by  the  learned  Commissioner, 
and  were  fully  ai^gued  before  us.  Thia  ap- 
peal raises  two  questions :  one,  a  general 
question  extendi!^  to  all  cases ;  the  other, 
a  particular  question  applying  to  this  par- 
ticular case.  The  general  question  is  t^ : 
whether  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  applies  to  a  mere  deed  of 
composition  where  the  deed  does  not  con- 
tain and  is  not  accompanied  by  any  cesno 
bonorum.  Before  the  passing  of  this  act 
the  law  was  well  settled  that,  in  order  to 
validate  an  arrangement  between  a  debtor 
and  his  creditors  under  the  Consolidation 
Act,  there  must  be  a  complete  cento  bo- 
norum; and  it  was  ai^ed  in  this  case,  on 
the  one  hand,  on  the  part  of  the  bankrupt, 
that  it  was  intended  by  this  act  to  alter 
this  state  of  the  law,  and  on  the  other 
hand,  on  the  part  of  the  respond^its,  that 
there  was  no  such  intention,  the  provisions 
of  the  Consolidation  Act  and  of  this  act 
upon  the  subject  being,  as  it  was  insisted, 
substantially  the  sama  The  principle  on 
which  this  act  is  framed  seems  to  me  to 
determine  this  question  in  favour  of  the 
appellant's  view.  This  act  is  not  fhuned 
upon  the  principle  of  repealing  and  re- 
enacting.  Where  no  alteration  is  intended 
to  be  made,  the  Consolidation  Act  is  1^  in 
force;  where  alteration  is  intended,  the 
enactment  oi  Hhe  Consolidation  Act  is  re- 
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pealed.  Seeing,  then,  that  the  enactments 
of  the  Consolidation  Act  upon  this  subject 
are  repealed,  we  must,  I  think,  conclude 
that  an  alteration  in  this  respect  was  in- 
tended. The  question  then  must  be,  to 
what  extent  was  the  192nd  section  in- 
tended to  affect  the  alteration  ?  This  must 
of  course  depend  upon  the  terms  of  the 
section.  It  is  in  these  terms :  "  Every  deed 
or  instrument  made  or  entered  into  between 
a  debtor  and  his  creditors,  or  any  of  them, 
or  a  trustee  on  their  behalf,  relating  to  the 
debts  or  liabilities  of  the  debtor  and  his 
release  therefrom,  or  the  distribution,  in- 
spection, management  and  winding  up  of 
lus  estate,  or  any  of  such  matters,  shall  be 
as  valid  and  effectual  and  binding  on  all 
the  creditors  of  such  debtor  as  if  they  were 
parties  to  and  had  duly  executed  the  same, 
provided  the  following  conditions  be  ob- 
served, that  is  to  say  :  1.  That  a  majority 
in  number  representing  three-fourths  in 
value  of  the  creditors  of  such  debtor  whose 
debts  shall  respectively  amount  to  10/.  and 
upwards  shall,  before  or  after  the  execution 
thereof  by  the  debtor,  in  writing,  assent 
to  or  approve  of  such  deed  or  instrument 
2.  If  a  trustee  or  trustees  be  appointed  by 
such  deed  or  instrument,  such  trustee  or 
trustees  shall  execute  the  same.  3.  The 
execution  of  such  deed  or  instrument  by 
the  debtor  shall  be  attested  by  an  attorney 
or  solicitor.  4.  Within  twenty-eight  days 
from  the  day  of  the  execution  of  such  deed 
or  instrument  by  the  debtor,  the  same  shall 
be  produced  and  left  (having  been  first 
duly  stamped)  at  the  office  of  the  chief 
registrar,  for  the  purpose  of  being  registered. 
5.  Together  with  such  deed  or  instrument 
there  shall  be  delivered  to  the  chief  regis- 
trar an  affidavit  by  the  debtor,  or  some 
other  person  able  to  depose  thereto,  or  a 
certificate  by  the  trustee  or  trustees,  that  a 
majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the 
debtor  whose  debts  amount  to  10/.  or  up- 
wards have,  in  writing,  assented  to  or 
approved  of  such  deed  or  instrument,  and 
also  stating  the  amount  in  value  of  the 
property  and  credits  of  the  debtor  comprised 
in  such  deed.  6.  Such  deed  or  instrument 
shall,  before  registration,  bear  such  ordi- 
nary and  ad  valorem  stamp  duties  as  are 
hereinafter  provided.  7.  Immediately  on 
the  execution  thereof  by  the  debtor,  posses- 
If  sw  Suuis,  32.— Baxka. 


sion  of  all  the  property  comprised  therein, 
of  which  the  debtor  can  give  or  order 
possession,  shall  be  given  to  the  trus- 
tees.'' The  terms  of  this  section,  there- 
fore, are  perfectly  general;  they  extend  to 
every  deed  or  instrument  between  a  debtor 
and  his  creditors  relating  to  the  several 
matters  which  are  mentioned  in  the  section 
or  any  of  such  matters ;  and  I  do  not  see 
how  it  can  be  said  that  a  deed  of  composi- 
tion providing  for  the  release  of  the  debtor 
from  his  debts  upon  pa3rment,  either  by  him 
or  by  any  other  person  on  his  behalf,  of  a 
composition  upon  those  debts,  although  it 
may  not  contain  any  assignment  of  the 
debtor's  estate,  or  any  part  of  it,  does  not 
fall  within  those  terms.  It  was  said,  how- 
ever, that  the  conditions  specified  in  the 
section,  and  other  parts  of  the  act  which 
were  referred  to  in  the  argument,  proved 
that  no  deed  or  instrument  which  did  not 
comprise  or  affect  the  property  of  the 
debtor  was  contemplated  as  being,  or  in- 
tended to  be,  within  the  operation  of  the 
section ;  but  it  is  to  be  observed,  that  it  is 
not  limited  in  its  operation  to  composition 
deeds,  but  extends  generally  to  trust  deeds 
for  creditors  which  ordinarily  do,  and  to 
composition  and  inspectorship  deeds  which 
may  or  may  not,  affect  the  property  of  the 
debtor.  There  are  deeds,  therefore,  pointed 
out  by  the  section  to  which  all  the  condi- 
tions specified  in  it,  and  the  other  enact- 
ments referred  to  in  it,  would  apply ;  and 
I  do  not  think  that  it  would  be  a  sound 
construction  of  the  section  to  hold  that  it 
was  not  meant  to  apply  to  any  deed  unless 
all  the  annexed  conditions  would  also  apply 
to  it.  The  argument  would,  as  it  seems  to 
me,  go  too  far.  It  would  exclude  from  the 
operation  of  the  section  not  only  releases 
founded  on  covenants  to  pay  at  a  future 
day,  but  all  deeds  and  instruments  of 
arrangement  with  debtors  having  no  avail- 
able property ;  and  this,  too,  notwithstand- 
ing the  act  in  terms  extends  to  insolvents 
of  every  class  and  description.  The  better 
conclusion,  I  think,  is,  that  these  conditions 
are  to  be  read  with  reference  to  the  subject- 
matter  to  which  they  are  applied,  reddendo 
singula  singulis.  On  the  general  question, 
therefore,  my  opinion  is,  that  this  section 
extends  to  deeds  of  composition,  although 
there  may  be  no  eessio  bonarum;  but  I 
desire  to  be  understood  as  expressing  this 
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opinion  with  all  possible  deference  to  the 
contrary  opinion  expressed  by  one  or  more 
of  the  learned  Barons  of  the  Court  of  Ex- 
chequer, for  whose  opinion  I  entertain  the 
highest  respect. 

Having  said  thus  much  upon  the  general 
question,  I  proceed  to  consider  the  parti- 
cular question  arising  in  this  casa  Al- 
though this  section,  in  my  opinion,  extends 
to  deeds  of  composition  where  there  is  no 
eessio  bonorunij  it  does  not,  in  my  judgment, 
extend  to  deeds  of  composition  of  every 
description.  I  agree  in  the  opinion  ex- 
pressed by  one  of  the  learned  Barons  of  the 
Court  of  Exchequer,  that,  in  order  to  bring 
a  case  within  the  section,  the  composition 
must  be  with  all  the  creditors.  I  read  the 
section  thus :  "  Every  deed  or  instrument 
relating  to  the  debts  and  liabilities  of  the 
debtor,  and  relating  also  to  his  release 
therefirom,  or  to  the  distribution,  inspec- 
tion, management  and  winding  up  of  his 
estate,  or  to  any  of  such  matters,  shall  be 
valid  and  effectual  under  the  proviso  which 
is  mentioned  in  the  section";  in  effect,  that 
the  deed  must  relate  to  the  debts  and  liabil- 
ities, and  to  some  one  or  more  of  the  other 
specified  matters ;  and  I  think  that  the 
words  "debts"  and  " liabilities," as  used  in 
the  section  thus  read,  must  be  taken  to 
relate  to  all  the  debts  and  liabilities ;  for 
not  only  is  this,  as  I  conceive,  the  ordinary 
meaning  of  the  words,  but  it  is  scarcely 
possible  to  suppose  that  the  legislature 
could  intend  that  all  the  creditors  should  be 
bound  by  an  arrangement  which  was  partial, 
and  confined  in  its  operation  to  some  of 
them  only.  In  all  these  cases,  therefore, 
I  think  the  question  to  be  considered  must 
be,  does  the  deed  or  instrument  extend  to 
all  the  creditors  1  Now,  the  deed  before  us 
in  this  case  is  as  follows  :  "  This  indenture, 
made  the  11th  of  October  1862,  between 
Samuel  Bagley  Rawlings  of  the  first  part, 
Martha  RawHngs  and  John  Brown  of  the 
second  part,  and  the  several  persons  whose 
names  are  contained  in  the  schedule  here- 
imder  written,  and  who  by  themselves, 
their  partners  or  agents  respectively,  have 
executed  these  presents,  being  creditors  of 
the  said  Samuel  Bagley  Hawlings,  of  the 
third  part;" — confined,  therefore,  as  to  par- 
ties, to  the  parties  who,  being  creditors, 
have  executed  these  presents. — "  Whereas 
the  said  Samuel  Bagley  Rawlings  has  for 


some  time  past  carried  on  business  as  malt- 
ster and  com,  seed  and  cake  merchant,  at 
Oakham  aforesaid,  and  now  stands  indebted 
to  the  several  persons  parties  hereto" — that 
is  to  say,  to  the  persons  who  have  executed 
this  deed — "  in  the  several  sums  of  money 
set  opposite  to  their  respective  names  in 
the  schedule  hereunder  written,  which  he  is 
unable  to  pay  in  full;  and  whereas  the  said 
John  Brown  is  a  large  creditor  of  the  said 
Samuel  Bagley  RawUngs,  and  it  has  been 
agreed  by  and  between  the  several  perscms 
parties  to  these  presents  that  the  said 
Martha  Rawlings  and  John  Brown  shall 
pay  to  the  several  creditors  of  the  said 
Samuel  Bagley  Rawlings" — ^there  the  ex- 
pression is  more  genend — "  a  composition 
of  7«.  6d.  in  the  pound  on  the  amount  of 
their  respective  debts";  then  the  mode  in 
which  that  composition  is  to  be  paid,  namely, 
by  three  instalments,  is  specified,  "  and  to 
be  secured  by  the  joint  and  several  promis- 
sory notes  of  the  said  Samuel  Bagley  Raw- 
lings, Martha  Rawlings  and  John  Brown : 
and  whereas  the  said  promissory  notes  have 
been  respectively  delivered  to  the  several 
creditors  of  the  said  Samuel  Bagley  Raw- 
liiigS)  persons  parties  hereto  of  the  third 
part," — going  back  again  to  the  persons  the 
parties  to  this  deed. — "And  whereas,  in 
order  to  enable  the  said  Martha  Rawlings 
and  John  Brown  to  meet  the  said  promis- 
sory notes,  it  has  been  agreed  by  and  be- 
tween the  several  parties  hereto,  that  all  the 
stock-in-trade,  fixtures,  trade  effects,  and 
all  other  the  estate  and  effects  whatsoever 
of  the  said  Samuel  Bagley  Rawlings,  shall 
be  assigned  to  Martha  Rawlings  and  John 
Brown  in  manner  hereinafter  expressed." 
Then  the  deed  witnesses  that  Samuel  Bag- 
ley  Rawlings  assigns  to  Martha  Rawlin^ 
and  John  Brown  all  his  estate;  and  th^e 
is  a  power  of  attorney  to  enable  John 
Brown  and  Martha  Rawlings  to  get  in  the 
property.  "  And  in  consideration  of  the 
premises,  the  said  creditors  parties  hereto 
of  the  third  part  do  hereby,  for  themselves 
severally  and  respectively,  and  for  their 
several  and  respective  heirs,  dbc,  covenant 
and  agree  to  and  with  the  said  Martha  Raw- 
lings and  John  Brown,  and  also  separately 
wi^  the  said  Samuel  Bagley  Rawlings,  thi^ 
the  said  composition  so  agreed  to  and 
secured  as  aforesaid  shall  be  and  the  same 
is  hereby  taken  and  secured  by  them  the 
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said  creditors  respectively  in  fhll  satisflEko- 
tion  and  discharge  of  their  seyerai  respective 
debts  and  demands  against  the  said  Samuel 
Bagley  Rawlings,  the  full  amount  of  which 
said  debts  and  demands  are  set  opposite  to 
the  respective  names  of  the  said  creditors 
executing  these  presents  in  the  schedule 
hereunder  written.**  Then  there  follows  a 
covenant  for  further  assurance  on  the  part 
of  Samuel  Bagley  Rawlings.  This  de^  is 
not,  as  it  seems  to  me,  a  trust  deed  for  the 
benefit  of  creditors.  There  is  no  trust 
fixed  upon  the  property  assigned  by 
it.  It  is,  as  it  seems  to  me,  a  mere  deed 
of  arrangement  between  the  bankrupt  and 
the  parties  to  whom  the  property  is  as- 
signed, by  which  those  parties  come  under 
the  obligation  of  papng  the  creditors  of 
the  bankrupt  to  whom  promissory  notes 
were  given,  but  no  others  of  his  creditors. 
No  creditor  of  the  bankrupt  could,  as  I 
understand  this  deed,  insist  in  his  own 
right,  or  otherwise  than  through  the  bank- 
rupt, on  his  debt  being  paid,  or  on  a  pro- 
missory note  being  given  to  him  for  the 
payment  of  it.  I  agree,  therefore,  with 
the  learned  Commissioner,  that  this  is  not  a 
deed  of  composition  within  the  meaning  of 
the  192nd  section ;  and,  subject  to  the  option 
on  the  part  of  the  bankrupt  to  adduce  fur- 
ther evidence  as  to  the  assent,  if  it  shall  be 
desired  on  his  part  to  do  so,  I  think  that 
this  application  must  be  refused,  and  with 
costs  to  the  extent  of  the  deposit. 

On  a  subsequent  day  (Dec.  10),  counsel 
informed  the  Court  that  the  bankrupt  did 
not  propose  to  call  any  further  evidence  (7). 


Westbitby,  L.C.  )  Ex  parte  watts,  in  re 

Dec.  12.  /  ATTWATBB.* 

AasigneeSj  What  passes  to — Order  and 
Disposition — Lien, 

In  December  1861  the  bankrupt  eon- 
traeted  with  W,  to  build  a  barge  for  hinif 
to  be  paid  for  in  bricks;  the  barge  to  be 
completed  on  the  5th  of  June  1862.  The 
bankrupt  hired  a  yard  for  a  certain  number 
of  months,  for  the  purpose  of  completing  the 
contract,  which  period  expired  before  the 
completion    of   the    work,    and  W.    then 

(7)  See  the  case,  supra,  p.  15,  of  Ex  parte 
Morgan,  in  re  'Woodhouse,  on  the  same  sobjeot, 
before  the  Lord  Chancellor. 

*  Seeoulf,  Ex  parte  €k>le,  in  re  Attwater,  p.  11. 


hired  the  yard.  In  June  it  was  agreed 
by  the  bankrupt  in  writing  that  the  barge 
shotM  be  held  by  W.  as  a  security  for 
advances  made  by  him.  In  July  the  bank- 
ruptcy took  place.  The  advances  made  by 
W.  exceeded  the  amount  of  work  done  and 
materials  stipplied  by  the  bankrupt : — Held 
C  reversing  t/ie  decision  of  the  County  Court 
Judge  sitting  in  Bankruptcy),  that  W,  had 
a  lien  upon  and  was  entitled  to  hold  the 
barge,  unless  the  assignees  chose  to  complete 
the  contract. 

This  was  an  appeal  from  an  order  made 
by  Mr.  Espinasse,  at  the  County  Court,  No. 
48,  Bromley,  <fec.,  in  the  matter  of  the  bank- 
ruptcy of  J.  W.  Attwater.  In  December 
1861  the  bankrupt  was  employed  by  the 
appellant,  a  brickmaker,  to  build  a  barge 
for  him,  the  purchase-money  for  which  was 
to  be  paid  in  bricks,  the  quantity  to  be 
supplied  not  to  exceed  in  value  the  amount 
of  work  done.  The  barge  was  to  be  com- 
pleted on  the  5th  of  June.  The  bankrupt, 
at  the  request  of  the  appellant,  hired  a  yuxl 
of  a  Mr.  Page  for  several  months,  in  which 
to  build  the  barge.  The  time  having  ex- 
pired for  the  building  of  the  barge,  the 
bankrupt  signed  a  memorandum,  bearing 
date  the  24th  of  June  1862,  whereby  he 
declared  that  the  barge  and  timber  in  the 
yard  should  be  held  by  the  appellant  as  a 
security;  and  by  a  receipt,  dated  the  25th 
of  June,  he  acknowledged  that  the  appel- 
lant had  paid  him  the  sum  of  266^  lis,  9d,, 
and  a  f^her  sum  of  20/.  for  the  hiring 
of  the  yard,  which  had  not  been  paid  by 
him.  The  5th  of  June  having  elapsed, 
and  the  bankrupt  having  discontinued  the 
building  of  the  barge,  another  shipwright, 
of  the  name  of  Burgess,  was  engag^  by  the 
bankrupt  to  complete  the  work,  but  whe- 
ther as  the  servant  of  the  appellant  or  not 
did  not  appear.  The  yard,  after  the  expi- 
ration of  the  time  for  which  it  was  let  to 
the  bankrupt,  was  taken  by  the  appellant 
The  date  of  the  adjudication  was  the  17th 
of  July  1862.  The  County  Court  Judge 
said  that  the  barge  was  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of 
his  bankruptcy  on  the  17th  of  July,  and 
directed  that  it  should  be  given  up  to  the 
assignees.  The  present  appeal  was  then 
brought  by  Watts. 

Mr.   Bacon  and    Mr.   Martindale  ap- 
peared for  the  appellant 
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Mr,  FookBy  for  the  assignees. 

The  following  cases  were  cited : 

Wood  V.  RvMell,  5  B  &  Aid.  942. 
Clarke  v.  Spence,  4  Ad.  <fe  E.  448 ;  s.  c. 

6  Nev.  <fe  M.  399;  5  Law  J.  Rep. 

(N.8.)  K.B.  16L 
Holderness  v.  Rankin^  28  Beav.   180; 

8.  c.  2  De Gex,  F.  k  J.  258;  29  Law 

J.  Rep.  (N.s.)  Chanc.  753. 

The  Lord  Chancellor.  —  I  do  not 
think  there  is  any  reasonable  doubt  in  this 
case.  A  person  of  the  name  of  Watts  con- 
tracts with  the  bankrupt  Attwater,  for  the 
building  by  the  latter  of  a  barge.  A  special 
part  of  that  contract  is  as  to  the  mode  of 
the  payment  of  the  price.  It  was  to  be 
paid  for  in  bricks,  to  be  delivered  by  Watts 
to  Attwater.  There  was  no  particular  sti- 
pulation as  to  the  work  being  measured 
previously  to  any  payment  being  made,  nor 
was  the  price  to  be  paid  by  instalments.  I 
should  have  been  disposed  to  agree,  there- 
fore, that  this  barge  would  have  remained 
the  property  in  its  unfinished  state,  and 
even  in  a  finished  state,  of  the  builder, 
until  it  was  actually  delivered  in  pursuance 
of  the  contract  But  what  afterwards  took 
place  altogether  varies  that  legal  position 
of  the  matter.  It  appears  that  Watts  paid 
more  money  than  the  value  of  the  work 
done  by  the  bankrupt  anterior  to  the  5th 
of  June.  It  also  appears  that  the  barge 
being  originally  constructed  in  a  yard  which 
the  builder  had  taken  a  lease  of,  or  had 
contracted  for  the  possession  of^  for  a  cer- 
tain number  of  months,  that  period  of  time 
expired  before  the  barge  was  complete, 
whereupon  the  purchaser  of  the  barge  hired 
the  yard  himself,  and  thenceforward  the 
barge  was  a  chattel  upon  premises  belong- 
ing to  Watts,  the  contractor  with  the  bank- 
rupt Then  it  appears  fhat  on  the  5th  of 
June  the  bankrupt  did  not  proceed  any 
longer  with  the  building  of  the  barge,  which 
was  then  handed  over  to  a  person  named 
Burgess.  Burgess  was  a  shipwright,  em- 
ployed by  the  bankrupt  Attwater,  but  it 
does  not  appear  that  he  was  a  servant  of 
Attwater.  On  the  14th  of  June  1862 
Attwater  was  unable  to  pay  the  money  then 
due  to  Mr.  Page,  from  whom  the  yard  was 
hired  On  the  24th  of  June,  the  amount 
of  the  payment  made  by  Watts  in  respect 
of  the  barge  was  ascertained,  and  the  .sum 


of  266/.  lis.  9d  was  then  admitted  by 
Attwater  to  have  been  received  by  him,  and 
a  receipt  was  accordingly  given  by  him  to 
Watts  for  that  aggregate  amount.  At  the 
same  time,  it  was  agreed  that  Watts  should 
pay  20/.  to  the  owner  of  the  bai^  and 
that  the  20/.  should  be  considered  a  further 
sum  of  money  paid  on  account  Then  there 
is  a  memorandimi  of  agreement,  dated  the 
24th  of  June,  signed  by  Attwater,  which, 
acknowledging  the  receipt  of  the  money, 
declares  that  ^e  barge  and  timber  on  the 
wharf  shall  be  held  as  a  security  by  Watts 
until  the  agreement  for  the  construction 
of  the  barge  shall  be  fulfilled.  Is  it  pos- 
sible after  that  to  contend  that  there  was 
any  property  in  the  barge,  except  that  pro- 
perty which  remained  in  Attwater  after  the 
agreement  was  fulfilled,  and  the  barge  was 
in  a  condition  to  be  launched?  The  barge 
was  in  an  unfinished  state,  and  was  to  be 
held  by  Watts  as  a  security.  Under  these 
circumstances,  the  only  thing  that  remains 
to  inquire  is,  what  was  the  amount  of  work 
done  by  Attwater  up  to  the  17th  of  July  1 
Here  the  evidence  varies.  The  evidence  for 
the  contractor,  Watts,  makes  the  amount 
1 8Z1  less  than  the  sum  at  which  the  assignees 
put  the  value.  But  even  that  amount 
does  not  exceed  270/.  1 1«.  4</. ;  and  it  is 
shewn  on  the  face  of  the  contract  that  on 
the  24th  of  June,  286/.  lis.  9d  had  been 
actually  paid  by  Watts.  The  result  is,  that 
Watts  is  entitled  to  the  benefit  of  that  lien, 
and  to  hold  the  barge,  and  the  place  where 
the  barge  was  at  the  time  of  the  bankruptcy, 
unless  the  assignees  choose  to  redeem  the 
barge.  The  option  I  shall  offer  to  the 
assignees  is,  to  complete  the  contract  in 
like  manner  as  the  bankrupt  was  bound 
to  do.  K  they  decline  that  offer,  I  must 
declare  Watts  entitled  to  the  benefit  of  the 
lien,  and  reverse  the  order. 

The  assignees  having  declined  the  offer 
to  redeem  the  barge. 

The  Lord  Chancellor  said  he  could 
not  make  the  assignees  pay  the  expense  of 
this  new  hearing,  because  he  must  apply  to 
this  case  the  ordinary  rule,  which  prevented 
him  making  the  respondents  pay  costs.  But 
he  would  make  an  order  that  the  assignees' 
costs  of  the  application  to  the  County  Court 
Judge  should  not  be  allowed  them  out  of 
the  estate.  It  was  high  time  that  steps 
should  be  taken  to  check  the  disposition 
to  make  these  applications,  in  consequence 
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of  the  unhappy  facilities  that  have  been 
afforded  to  them. 

Mr,  Fooks  said,  that  the  application  had 
been  made  with  the  consent  of  the  creditors 
and  with  the  sanction  of  the  Judge. 

The  Lord  Chancellor. — Then  the  cre- 
ditors should  give  indemnity. 


Lords  Jusnoss. 

Nov.  24 

Dec  6. 


lOBS.  \ 


Ex  parte  godden,  in  re 

8HETTLE. 


Composition  Deed — Registration — Pro- 
tection from  Arrest — Secured  and*  Unsecured 
Creditors— Sections  ^1,  185,  192.  and  198. 
of  the  Bankruptcy  Act,  1861. 

A  deed  executed  between  the  debtor  of 
the  one  party  and  the  several  other  persons 
whose  names  and  seals  were  subscribed  and 
sety  being  severally  creditors  of  the  debtor ,  of 
the  other  party  whereby  a  compositiofi  was 
paid  in  cash  to  the  creditors  upon  their  exe- 
cuting the  deedy  was  declared  by  one  of  the 
Commissioners  to  be  within  the  protection  of 
the  192«c?  section  of  the  statute  24  <{r  25  Vict 
c.  134;  and  was  also  declaredy  upon  being 
duly  registered  and  the  certificate  of  regis- 
tration obtained,  to  be  vnthin  the  198<A  sec- 
tion of  the  same  <xct.  After  certificate  of 
registration,  the  amount  of  composition  toas 
tendered  to  the  only  dissenting  creditors  and 
to  their  solicitorSy  and  refused;  and  those 
creditor's  (knowing  of  the  deed  and  of  its  re- 
gistration) having  arrested  the  debtor  upon  a 
judgment  before  obtaified,  the  same  Com- 
missioner ordered  his  release.  Upon  appeal, 
the  Lords  Justices  decided  that  the  Commis- 
sioner had  jurisdiction  to  order  his  release ; 
hut  that  the  word  ^^ creditors,"  in  the  192wc? 
section,  comprised  the  secured  as  well  as  the 
unsecured  creditors ;  and  it  appearing  that 
the  necessary  proportion  of  creditors  had 
not  assented  to  the  arrangementy  and  that 
the  deed  would  enure  to  the  benefit  jof  those 
creditors  only  who  executed  it,  —  the.  true 
interpretation  of  the  act  being  that  it  should 
he  for  the  benefit  of  all  the  creditors, — the 
order  of  release  was  discharged. 

This  was  an  appeal  by  Messrs.  Oodden, 
creditors  of  Thomas  Shettle,  of  Southamp- 
ton, batcher,  against  an  order  of  Mr.  Com- 
missioner Holroyd,  directing  that  he  should 
be  released  from  custody,  on  the  ground 


that  he  was  entitled  to  protection  under  the 
Bankruptcy  Act,  1861,  as  having  executed 
a  deed  of  composition  with  his  creditors 
within  the  192nd  section.  The  deed  was 
as  follows: — "This  indenture,  made  the 
12th  of  August  1862,  between  Thomas 
Shettle,  of  the  town  of  Southampton,  but- 
cher, of  the  one  part,  and  the  several  other 
persons  whose  names  and  seals  are  hereunto 
subscribed  and  set,  being  severally  credi- 
tors in  their  owq  right,  or  in  co-partnership, 
or  being  agents  of  creditors  of  the  said 
Thomas  Shettle  (and  hereinafter  called  the 
creditors),  of  the  other  part;  whereas  the 
said  Thomas  Shettle  being  indebted  unto 
the  said  several  persons  whose  names  and 
seals  are  hereunto  subscribed  and  set,  or 
their  respective  principals,  in  the  several 
sums  of  money  set  opposite  their  respective 
names  in  the  schedule  hereunder  written, 
and  being  unable  to  pay  the  same  in  full, 
he  has  lately  proposed  to  the  said  creditors, 
and  it  has  since  been  mutually  agreed  be- 
tween the  parties  hereto,  that  the  said 
Thomas  Shettle  should  pay  to  the  said 
creditors,  and  that  they  should  accept  horn 
him,  a  cash  composition  of  4«.  6d  in  the 
pound  on  the  full  amount,  and  in  full  dis- 
charge of  their  respective  debts,  and  that 
upon  payment  thereof  the  said  creditors 
should  execute  the  release  and  indemnity 
hereinafter  contained.  Now  this  indenture 
witnesseth  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  pre- 
mises and  of  the  pa3rment  to  each  of  the 
said  creditors  aforesaid  of  a  composition  of 
4«.  6d  in  the  pound,  upon  and  in  discharge 
of  their  said  respective  debts  and  claims, 
the  receipt  whereof  they  do  hereby  respec- 
tively acknowledge,  they,  the  several  credi- 
tors, do,  and  every  of  ^em  doth,  by  these 
presents,  fully  and  absolutely  acquit,  release 
and  discharge  the  said  T.  Shettle,  his  heirs, 
executors  and  administrators,  of  and  from 
all  and  singular  the  debts,  sums  of  money, 
bills,  bonds,  notes,  accounts,  reckonings, 
costs,  chaiges,  damages,  expenses,  judg- 
ments, executions,  actions,  suits,  claims  and 
demands  whatsoever,  either  at  law  or  in 
equity,  which  they  the  said  several  creditors 
respectively,  or  their  or  any  of  their  partner 
or  partners  respectively  now  have,  or  shall 
or  may,  or  otherwise  could  or  might  here- 
after have,  claim,  challenge  or  demand,  of, 
from  or  against  the  said  T.  Shettle,  his 
heirs,  executors  or  administrators,  or  his  or 
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their  lands  or  tenements,  goods  or  chattels, 
estate  or  effects,  or  any  of  them,  for  or  by 
reason  or  on  account  of  the  debts,  claims 
and  demands  of  them,  or  any  of  them,  re- 
spectively, due  or  owing  from  the  said 
T.  Shettle,  and  set  forth  in  the  said  schedule 
to  these  presents,  and  all  interest  and  arrears 
of  interest  for  or  in  respect  of  the  same 
several  debts  and  premises,  or  any  of  them, 
or  for  or  by  reason  of  any  other  matter, 
cause  or  thing  whatsoever  relating  thereto. 
Provided  always,  that  the  release  herein- 
before contained  shall  be  without  prejudice 
to  and  not  extend  or  be  construed  to  extend  to 
prevent  any  of  the  said  creditors  from  claim- 
ing or  realizing  any  security  now  held  by 
them,  or  any  of  them,  or  from  suing  any 
person  or  persons  other  than  the  said 
Thomas  Shettle,  liable  to  payment  thereof, 
for  the  recovery  thereof.  In  witness,"  <fec 
This  deed  was  executed  by  twenty-two  cre- 
ditors out  of  twenty-three,  the  only  dissent- 
ing creditors  being  the  Messrs.  Godden,  the 
present  appellants,  who  were  judgment 
creditors  for  118/.  18«.  lOd,  and  174/.  5*. 
7d.;  together,  293/.  4«.  5d,  The  twenty-two 
creditors  executing  the  deed  represented 
debts  amounting  to  1,407/.  14«.  3d.  Mr. 
Shettle  executed  the  deed  on  the  20th  of 
Aogust,  and  it  was  registered  on  the  follow- 
ing day.  On  the  25th  the  certificate  of  due 
registration  was  obtained  in  the  form  pre- 
scribed by  the  19th  General  Order,  with  the 
following  note  indorsed  :  —  "  Note.  This 
certificate  is  available  to  the  said  A.  B.  (the 
debtor)  for  all  purposes  as  a  protection  in 
bankruptcy." 

On  the  26th  of  August  notice  of  the 
registration  of  the  deed  was  given  to  the 
Messrs.  Godden,  and  a  tender  was  made  to 
them  of  the  composition  for  the  amounts  of 
their  debts  respectively,  which  they  refused 
to  accept.  Upon  this  a  like  tender  was 
made  to  their  solicitor  on  their  behalf,  and 
he  also  refused  it 

On  the  24th  of  October  Thomas  Shettle 
was  arrested  upon  a  ca.  «a.  issued  at  the  suit 
of  the  Messrs.  Gk>dden,  notwithstanding  the 
chief  registrar's  certificate,  of  which  the 
sheriff's  officer  had  notice  at  the  time  of 
the  arrest. 

Shettle  himself,  and  one  Brooks,  who 
tendered  the  amount  of  the  composition  to 
the  opposing  creditors,  deposed  by  affidavit 
to  the  foregoing  fiwjts.  In  an  affidavit^ 
iKrweveTi  filed  by  or  on  behalf  of  the  op- 


posing creditors,  it  was  stated  that  one 
Aldridge,  a  creditor  for  300/.,  who  had 
executed  the  deed,  had  so  executed  it 
upon  the  express  agreement  that  he  should 
receive  the  composition  upon  the  whole 
amount  of  his  debt,  although  he  then 
held  securities  from  the  debtor  to  nearly 
the  full  amount  of  his  claim,  and  had, 
in  fact,  as  the  deponent  believed,  realized 
120/.  by  the  sale  of  a  portion  of  those 
securities  before  he  executed  the  deed. 
But  the  allegation  was  contradicted  by 
Mr.  Shettle,  who  stated  that  the  securities 
in  question  belonged  to  one  Watts,  a  bank- 
rupt, whon^  he  had  opposed  upon  his  appli- 
cation for  his  certificate;  that  the  creditor 
upon  signing  the  agreement  to  accept  the 
composition  had  expressly  reserved  his 
right  to  retain  possession  of  the  securities 
in  his  hands  deposited  by  Watts,  and  that 
the  only  knowledge  which  he,  Thomas 
Shettle,  had  respecting  the  realization  by 
the  creditor  of  the  120l  from  the  securities 
in  his  hands  was  derived  from  the  affidavits 
referred  to. 

It  was  admitted  on  both  sides  that  no 
leave  had  been  applied  for  before  issuing 
proceedings  against  Mr.  Shettle,  as  required 
by  the  198th  section  of  the  Bankruptcy 
Act,  1861,  which  enacts  that  '^  after  notice 
of  the  filing  and  registration  of  such  deed 
has  been  given  as  aforesaid,  no  execution, 
sequestration  or  other  process  against  the 
debtor^s  property  in  respect  of  any  debt, 
and  no  process  against  his  person  in  respect 
of  any  debt,  other  than  such  process  by 
writ  or  warrant  as  may  be  had  against  a 
debtor  about  to  depart  out  of  England, 
shall  be  available  to  any  creditor  or  claimant 
without  leave  of  the  Court,  and  a  certificate 
of  the  filing  and  registration  of  such  deed 
under  the  hand  of  the  chief  registrar  and 
the  seal  of  the  Court  shall  be  available  to 
the  debtor  for  all  purposes  as  a  protection 
in  bankruptcy." 

Mr.  Shettle  therefore  applied  for  his  re- 
lease, and  after  hearing  the  question  fully 
argued,  Mr.  Commissioner  Holroyd  gave 
judgment  on  the  17th  of  November  1862,  in 
the  following  words  :  "  It  seems  to  me  that 
the  objection  made  to  the  want  of  the 
requisite  amount  of  assents  has  been  com- 
pletely answered  by  the  affidavit  of  the 
debtor  which  has  just  been  read.  It  iqipearf 
that  the  securitiee  referred  to  in  the  affida- 
vit of  Mr.  Maokay  were  notthe  secoritaeB  ef 
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Shettle,  but  of  a  third  party ;  and  that  being 
80,  they  form  no  objection  to  the  introduc- 
tion of  Aldridge  as  a  creditor.  With  respect 
to  the  general  features,  I  think  that  upon 
consideration  of  the  cases  which  have  been 
referred  to,  of  Ex  parte  Castleton  (1),  and 
Walter  v.  Adcock  (2),  it  is  my  duty,  in  ac- 
cordance with  the  opinions  expressed  by 
the  Lords  Justices  in  Ex  parte  Castleton^ 
to  decide  that  composition  deeds  are  within 
the  192nd  section  of  the  act  of  parliament. 
I  think  that  the  seventh  condition  of  that 
section  does  not  apply  to  a  case  where  no 
trustee  is  appointed,  and  that  it  does  not 
apply  to  a  simple  composition  deed,  that  is, 
a  deed  providing  for  tiie  payment  of  a  cei^ 
tain  sum  in  discharge  of  the  debt  There 
is  this  farther  point  in  the  case,  that  in  this 
deed  there  is  not,  as  in  Walter  v.  Adcocky 
a  covenant  to  pay  in/uturo^  but  an  engage- 
ment to  pay  the  amount  of  the  composition 
down  at  once ;  and  it  would  seem  that  the 
composition  has  been  actually  paid  to  all 
the  assenting  creditors,  and  tendered  to  the 
Messrs.  Gk)dden,  who  are  the  only  dissen- 
tients. I  must  therefore  order  the  debtor 
to  be  released.  I  think,  however,  that  the 
Court  ought  to  be  careful  how  it  interferes 
with  the  common  law  rights  of  creditors. 
K  these  creditors  wish  to  take  the  opinion 
of  the  Lords  Justices,  I  will  delay  the  issuing 
of  the  order  for  release  for  a  few  days." 

It  was  from  this  judgment  that  the 
Messrs.  Godden  appealed. 

Mr,  O.  M.  Giffard  and  Mr,  Ernest  Reed^ 
in  support  of  the  appeal,  objected  that  the 
deed  was  bad,  being  made  in  favour  only  of 
those  who  should  execute  it,  so  that  all  dis- 
senting firom  its  terms  were  excluded.  The 
word  "creditors"  in  the  192nd  section  of 
the  Bankruptcy  Act,  1861,  included  secured 
and  unsecured  creditors  both,  and,  taking 
them  together,  the  number  required  by  the 
act  had  not  assented.  The  list  of  creditors 
to  which  Mr.  Shettle  had  sworn  was  there- 
fore inaccurate  and  incomplete.  To  shew 
the  meaning  of  the  word  "  creditors,"  the 
learned  counsel  referred  to  the  185th  sec- 
tion. Again,  as  before  argued,  the  deed 
did  not  comprise  all  the  creditors,  but  only 
those  who  executed  the  deed,  and  the  others 
could  ckim  no  advantage  under  it     The 

(1)  81  L»w  J.  Rep.  (N.s.)  Bank.  71. 

(2)  7  HarL  k  N.  541;  s.  o.  81  Law  J.  Rep.  (n.s.) 
Sxch.  880. 


requisite  majority  had  not  executed  the 
deed,  and  from  the  General  Order  in  Bank- 
ruptcy, dated  the  22nd  of  May  1862,  it  was 
clear  that  it  was  intended  that  both  secured 
and  unsecured  creditors  should  be  comprised, 
as  the  amounts  of  their  debts  were  thereby 
ordered  to  be  placed  in  separate  columns. 

[LoBD  Justice  Knight  Beuce. — ^We 
cannot  recognize  the  order  as  of  any  autho- 
rity upon  the  interpretation  to  be  put  upon 
any  passage  of  an  act  of  parliament.] 

Composition  deeds  were  not  within  the 
192nd  and  following  sections — Walter  v. 
Adcock  (3).  Another  objection  to  the  deed 
was,  that  it  contained  no  cesaio  bonorum. 
And  as  there  was  no  bankruptcy,  the  Court 
had  no  jurisdiction  to  order  the  debtor's 
release. 

Mr,  BaggaUay  and  Mr,  JDorta,  in  sup- 
port of  the  Commissioner's  order,  argued 
that  the  question  of  jurisdiction  to  order 
the  prisoner's  dischaige  was  settled  in 
Ex  parte  Ca^leton  (4).  The  97th  section 
of  the  new  act  shewed  that  secured 
creditors  were  not  to  be  reckoned;  and 
if  that  view  were  right,  the  necessary 
proportion  in  number  and  value  of  the 
creditors  had  executed  the  present  deed. 
The  section  expressly  included  composi- 
tion deeds,  and  no  objection  could  be 
sustained  on  that  ground.  The  creditors, 
the  appellants,  had  chosen  to  disregard  the 
provisions  of  the  act  by  arresting  the  re- 
spondent without  obtaining  the  sanction  of 
the  Court.  No  cessio  bonorum  was  now  ne- 
cessary ;  and  Walter  v.  Adcock  was  plainly 
distinguishable  l^om  the  present  case,  inas- 
much as  it  contained  only  a  covenant  to 
pay  in  futuro.  The  dicta  in  Walter  v. 
Adcock  were  founded  upon  this,  that  if  the 
legislature  had  intended  to  introduce  com- 
position-deeds for  the  first  time  within  the 
purview  of  the  bankrupt  law,  it  would  have 
done  so  in  clear  and  unmistakeable  terms, 
such  intention  had  been  as  clearly  and  unmis- 
takeably  shewn  as  it  was  possible  to  be 
where  express  words  were  not  used,  and 
therefore  those  dicta,  so  far  &s  intention 
was  concerned,  were  unsupported.  Another 
reason  suggested  by  the  learned  Barons 
of  the  Exchequer  was,  that  not  only 
a  ceido  horwrum  was  required,  but  a 
cesdo    bonorum    omnium^    in    accordance 

(8)  Ubisnprk 
\i)  UbiBapriL 
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with  the  case  of  TeUey  v.  Taylor  (5).  The 
law  upon  which  that  case  was  founded  had 
no  existence  under  the  act  of  1861  ;  in 
proof  of  which  it  was  quite  clear  that  no 
cessio  honorum  was  required  by  the  192nd 
section.  The  learned  counsel  referred  to 
the  second  and  seventh  conditions  of  that 
section  as  illustrating  their  proposition,  and 
referred  again  to  Ex  parte  Castleton,  in 
which  their  Lordships  had  themselves  ex- 
pressed opinions  that  not  only  was  it  not 
necessary  to  have  an  assignment  of  all  the 
debtor's  property,  but  that  it  did  not  ap- 
pear that  any  assignment  at  all  was  required. 
Under  these  circumstances,  it  was  submitted 
that  not  only  were  the  objections  of  the 
Chief  Baron  and  of  Mr.  Baron  Martin  fully 
answered,  but  that  the  opinion  of  Mr. 
Baron  Wilde  and  the  intimation  of  opinion 
of  Mr.  Baron  Bramwell  in  Walter  v.  Adcock, 
and  the  opinions  of  the  Lords  Justices  in  Ex 
parte  CastletoUy  that  composition  deeds  were 
comprehended  within  the  192nd  section,  was 
the  proper  and  only  reasonable  construction 
upon  this  point.  But  even  if  a  cessio  bonorum 
were  necessary,  the  payment  of  the  com- 
position in  cash  to  the  creditors  upon  their 
executing  the  deed  was  a  cessio  amply  suffi- 
cient to  satisfy  the  requirements  of  the  act  in 
that  respect.  The  present  deed  was  strictly  in 
accordance  with  the  case  of  Ex  parte  Castle- 
ton,  and  therefore  within  the  192nd  sec- 
tion. This  being  so,  these  creditors  were 
bound  by  the  deed ;  and  being  so  bound, 
it  was  their  duty  to  have  obtained  the  leave 
of  the  Court,  imder  the  198th  section,  before 
they  proceeded  to  arrest  the  debtor.  By 
the  interpretation  clause,  section  229,  the 
words  "the  Court"  were  declared  to  mean 
the  "  Court  of  Bankruptcy,"  which  alone, 
therefore,  had  jurisdiction  after  a  debtor 
had  obtained  his  certificate  of  registration. 
Instead  of  obtaining  such  leave,  the  credi- 
tors had  insisted  upon  their  common  law 
right,  and  acted  in  defiance  of  the  act  of 
parliament.  They  could  not  then  complain 
if  their  acts  were  fruitless.  They  had  direct 
notice  of  the  registration  of  the  deed ;  the 
amount  of  composition  was  actually  ten- 
dered to  them  and  to  their  solicitor,  and 
refused;  which  distinguished  this  case  from 
Walter  v.  Adcocky  where  the  composition 
was  payable  in  futuro.     The  only  other 

(6)  1  El.  &  B.  521;  s.c.  21  Law  J.  Rep.  (k.s.) 
Q.B.  2,  846. 


point  in  the  case  was,  whether  or  not  these 
creditors  could,  upon  an  application  like 
the  present,  discuss  the  validity  of  the  deed 
at  alL     He  submitted  they  could  not 

Mr,  G,  M.  Giffard  was  heard  in  reply, 
and  referred  to  the  113th  section  of  the 
Act  of  1861,  which  provided  that  a  party 
should  not  be  discharged  on  a  mere  matter 
of  form. 

Lord  Justice  Knight  Bruce  (Dec  6). 
—  In  this  case,  which  is  one  of  an  ap- 
peal from  a  most  able  and  experienced 
Commissioner,  several  points  have  been 
argued.  One  was  as  to  jurisdiction,  with 
regard  to  which  it  was  contended  that  the 
learned  Commissioner  had  not  the  power 
to  make  the  order  or  to  entertain  the  appli- 
cation in  which  it  was  made,  there  not 
having  been  an  actual  bankruptcy.  That  is  a 
point  which  is  certainly  open  to  a  difference 
of  opinion.  My  opinion,  on  looking  at 
sections  192.  and  198,  and  other  parts  of 
the  Act  of  1861,  is,  that  the  Commissioner 
has  jurisdiction,  that  it  is  not  necessary  to 
apply  to  a  Judge  of  one  of  the  Courts  at 
Westminster,  and  that  the  appellant's 
objection  as  to  tliis  point  is  not  well  founded, 
though  I  do  not  feel  confident  upon  it  I 
will  assume,  however,  that  the  respondent 
is  so  far  right.  The  second  point  relates 
to  the  meaning  of  the  word  "  creditors,"  in 
the  second  paragraph  of  the  192nd  section. 
Does  that  word  mean  and  extend  to  cr«ii- 
tors  holding  securities,  good  or  bad,  suffi- 
cient or  insufficient,  as  well  as  to  those 
wholly  without  security]  The  respondent 
contends  that  it  does  not;  the  appellants 
say  that  it  does.  K,  as  the  respondent 
contends,  it  does  not,  then  the  requisite 
assent  has  been  obtained ;  but  if  the  word 
<<  creditors  "  is  not  to  be  limited,  and  ought 
to  be  construed  as  extending  to  all  cr^- 
tors,  secured  and  unsecured,  tiben  two-thirds 
in  value  of  the  creditors  were  not  assenting 
or  approving  parties  on  the  12th  day  of 
August  1862.  Consequently,  if  the  latter 
view  be  the  true  one,  the  application  to  the 
learned  Commissioner  was,  in  my  judgment, 
wholly  groundless,  unless,  indeed,  the  ob- 
jection of  the  respondent  as  to  registration 
be  well  founded.  But  that  contention,  I 
think,  wholly  fedls,  and,  in  my  opinion, 
neither  registration  nor  the  certificate  assists 
the  respondent's  case  for  any  effectual  pur- 
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pose.  The  word  ^'  creditors,''  if  oonstrued 
literally,  according  to  grammar  and  accord- 
ing to  idiom,  must  be  read  as  the  appeUants 
contend.  But  does  the  context,  founded 
on  a  general  purview  of  the  statute,  demand 
or  justify  any  departure  from  this  reading! 
I  find  myself  unable  to  answer  that  ques- 
tion in  the  affirmative,  and  I  am  unable  to 
see  that  the  respondent's  case  is  advanced 
or  assisted  by  the  97th  section  or  by  the 
interpretation  clause.  It  seems  to  me  that 
the  word  '^  creditors"  in  the  first  condition 
of  clause  192.  ought  to  receive  a  literal  in- 
terpretation, in  conformity  with  grammar 
Mid  idiom;  and  the  respondent's  case, 
therefore,  upon  that  ground  also,  fails.  It 
has  been  said  that  this  construction 
is  likely  to  produce  inconvenience.  But 
if  it  be  desirable  to  estimate  degrees 
of  inconvenience,  whether  greater  or  less, 
I  must  observe  that  the  respondent's  inter- 
pretation is  likely  to  produce  quite  as  much 
inconvenience  as  the  appellants',  though 
perhaps  <^  a  different  kind.  I  do  not  ex- 
press my  opinion  on  any  other  point  than 
this.  Differing  with  the  utmost  respect 
fix>m  the  learned  Commissioner,  I  think 
the  order  should  be  discharged.  If  it 
be  true  that  a  hope  has  been  recently 
expressed  by  one  of  the  learned  Judges  of 
the  Courts  at  Westminster  for  a  legislative 
revision  of  this  act,  I  join  in  thi^  hope; 
nor  will  the  revision,  I  trust,  be  narrow  in 
its  range  nor  long  delayed. 

LoBD  Justice  Titrnbb. — ^I  am  also  of 
opinion  that  this  order  cannot  be  supported. 
The  learned  Commissioner  could  not,  as  it 
seems  to  me,  have  any  jurisdiction  to  make 
the  order,  unless  the  deed  executed  by  the 
respondent  was  valid  and  binding  on  all 
the  creditors,  under  the  provisions  of  the 
192ndsectionof  the  Bankruptcy  Act,  1861; 
and,  in  my  opinion,  this  deed,  like  the 
deed  in  Bavdiu^s  case  (6),  was  not  so  valid 
and  binding:  primarily,  I  think,  for  the 
same  reason  as  in  that  case,  the  deed  does 
not  extend  to  all  the  creditors,  for  the  deed 
is  in  this  form  (which  his  Lordship  read). 
I  do  not  see  how  any  creditor  not  a  party 
to  the  deed  could  insist  on  coming  in  under 
it,  and  being  paid  the  composition  provided 
by  it;  but  beyond  this,  there  is,  as  it  seems 
to  me,  another  objection  which  is  ffttal  to 

(6)  See  anU,  p.  27. 
Kxw  SsRin,  82.— Bahkb. 


this  deed.  I  think  it  has  not  the  assent 
of  the  necessary  proportion  in  value  of  the 
creditors ;  for,  according  to  the  best  opinion 
which  I  can  form  upon  the  point,  I  think 
that,  in  reckoning  the  proportion  of  assent- 
ing creditors  under  this  section,  the  debts 
due  to  secured  as  well  as  unsecured  credi- 
tors must  be  taken  into  account;  otherwise 
creditors  imperfectly  secured  would  be  left 
at  the  mercy  of  the  unsecured  creditors. 
The  Order  of  May  1862,  referred  to  in  the 
aigument,  may  probably  have  been  intended 
to  meet  this  difficidty;  but  I  do  not  think 
that  the  construction  of  the  act  can  be 
altered  or  affected  by  any  general  order. 
The  order  of  the  learned  Commissioner 
must  be  discharged  (7). 


Westbuby,  L,C.  )  Ex  parte  babnby,  in  re 

Dec  12.  J  HOBTON. 

Act  of  Bankruptcy — Absence — Annulling 
AdjudiccUion — Costs, 

A  trader  absented  htTnselffor  three  or  four 
daps  from  his  place  of  business,  and  in  his 
absence  a  bill  of  exchange  was  presented  for 
payment  and  was  dishonoured;  and  applica- 
tion was  also  m/ode  for  payment  of  other  bills. 
The  trader  was  adjudicated  bankrupt,  the  a/at 
of  bankruptcy  being  this  absence  "with  intent 
to  delay  his  creditors"  One  of  the  Ccmr 
missioners  in  the  country  annulled  the  bank 
ruptey,  the  alleged  bankrupt  swearing  that 
his  absence  was  occasioned  by  an  attempt  of 
his  to  get  up  evidence  of  perjury  against  one 
of  his  workmen  and  to  obtain  pecuniary  as- 
sistance. Pending  this  dispute  as  to  the  adju- 
dication,  the  trader  signed  a  declaration  of 
insolvency.  On  appeal,  the  decision  of  the 
Commissioner  was  affirmsd^  on  the  ground  that 
there  was  not  sufficient  evidence  to  support  the 
adjudication;  but  the  Lord  Chancellor,  under 
the  circumstances,  refused  to  allow  the  trader 
his  costs,  as  his  "  declaration  of  insolvency" 
whilst  applying  to  annul  an  adjudication 
was  inconsistent  with  an  honest  desire  for 
the  equal  distribution  of  his  assets. 

This  was  the  appeal  of  Mr.  Theophilus 
Barney,  the  petitioning  creditor,   for  an 


(7)  See  the  OMe,  ante^  p.  15,  of  Ex  parte  Morgan, 
in  re  Woodhouse,  before  the  Lord  Chancellor,  on 
the  Bame  subject. 
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adjudication  against  Mr.  Jo&hna  Horton  the 
younger,  of  Worsley,  in  Staffordshire,  iron- 
founder,  against  an  order  of  Mr.  Commis- 
sioner Sanders,  dated  the  3rd  of  December 
1862,  by  which  the  adjudication  against 
Mr.  Horton  had  been  annulled  with  costs. 
The  facts  are  of  rather  a  complicated 
character,  and  will  be  best  understood  from 
a  connected  narration  collected  from  the 
allegations  in  the  petition  of  appeal  and 
the  affidavits ;  and  they  were  as  follows :  The 
petition  for  adjudication  was  filed  on  the 
20th  of  October  1862,  and  the  adjudication 
was  made  by  the  registrar  on  the  22nd  of 
the  same  month ;  the  amount  of  the  peti- 
tioning creditor's  debt  was  133/.  I6s,  Id, 
A  notice  of  an  intention  to  proceed  in 
Bankruptcy  was  left  at  the  bankrupt's  house 
on  the  13th  of  October  by  another  creditor 
named  Webb,  and  the  particulars  of  the 
demand  (71^  18«.  \d.)  were  left  there  on 
the  14th ;  on  the  29th  of  October  a  trader- 
debtor  summons  at  the  suit  of  Webb  was 
issued  against  Mr.  Horton,  returnable  on 
the  5th  of  November,  and  on  the  4th  Mr. 
Horton  signed  an  admission -of  the  debt 
During  the  dispute  as  to  the  validity  of  the 
adjudication,  Mr.  Horton  signed  a  declara- 
tion of  insolvency ;  and  very  soon  after  it 
was  filed,  namely,  on  the  15th  of  November, 
another  petition  for  adjudication  was  filed 
by  the  same  solicitor  who  conducted  the 
former  adjudication ;  and  unmediately  after 
the  order  of  Mr.  Commissioner  Sanders  was 
made,  the  second  petition  for  adjudication 
was  opened,  and  Mr.  Horton  was  adjudi- 
cated bankrupt  on  the  4th  of  December. 
It  is  now  necessaiy  to  go  back  a  little  and 
state  the  circumstances  on  which  Mr.  Com- 
missioner Sanders  founded  his  judgment  in 
annulling  the  first  adjudication,  which  were 
these :  Mr.  Horton,  in  the  course  of  his 
business  transactions,  made  a  contract  with 
one  Mr.  Price  for  the  supply  of  iron  for  the 
construction  of  the  Northern  Outfall  Sewer 
in  the  county  of  Essex,  and  in  the  perform- 
ance of  that  contract  he  employed  a  man 
named  Fumell  to  superintend  tiie  placing 
of  the  iron  in  the  works.  About  the  end  of 
September  1862  a  dispute  arose  between 
Furnell  and  the  wodunen  employed  in  the 
placing  of  the  iron  in  the  works  concerning 
the  payment  of  wages ;  the  dispute  was 
taken  before  the  board  of  Magistrates  at 
Ilford,  and  their  Worships  made  an  order 


on  Mr.  Horton  to  pay  the  amount,  about 
300^,  dated  the  week  previous  to  the  13th 
of  October.  On  Sunday  the  1 2th  of  Octo- 
ber Mr.  Horton  left  his  home  for  the  pur- 
pose (as  he  alleged)  of  attending,  at  Chelma- 
ford,  the  hearing  of  the  appeal  against  the 
order  in  the  wages  dispute,  and  which  was 
appointed  to  come  on  on  Tuesday  the  14th 
of  October,  and  on  the  previous  day  he  had 
to  attend  before  the  magistrates  at  Stratford 
to  enter  into  his  recognizances;  on  that 
day  (Monday)  a  bill  for  260i.  which  he  had 
accepted  became  due,  was  presented  and 
dishonoured,  and  other  debts  became  pay- 
able, one  of  which  was  paid.  The  i^peal 
did  not  come  on  till  Wednesday,  when  the 
magistrates  decided  that  they  had  no  juris- 
diction. Mr.  Horton  then  went  to  London, 
and  was  engaged  in  collecting  evidence  in 
support  of  a  (^rge  of  peijuiy  against  one 
of  his  workmen  for  some  swearing  in  the 
matter  of  the  wages  dispute,  and  he  returned 
home  on  the  following  Saturday.  Before 
he  went,  however,  he  endeavoured  to  get 
money  from  FumelL  Before  Mr.  Horton 
left  home  on  the  12th  of  October  he  con- 
sulted Ids  solicitors,  and  on  their  advice 
(as  he  alleged)  he  directed  his  foreman  to 
deliver  on  Monday  a  quantity  of  pig-iron, 
and  on  the  Sunday  Mr.  Horton  sold  150 
tons  of  pig-iron  for  3/.  a  ton ;  and  Uds 
sale  was  made  (as  creditors  alleged)  to 
enable  Horton  to  enter  into  the  recogni- 
zances. Whether  the  works  were  suspended 
during  Horton's  absence  was  questionable 
on  the  evidence.  After  the  delivery  of 
WebVs  notices,  another  creditor  named 
Smith  went  to  the  works  and  found  them 
shut  up;  and  Mr.  Barney  gave  evidence 
that  Messrs.  Corser  k  Walter,  Mr.  Horton's 
solicitors,  sent  him  a  circular,  dated  the 
18th  of  October,  saying  that  that  gentle- 
man had  been  obliged  to  stop  payment,  and 
that  a  meeting  of  his  creditors  would  be 
held  at  their  office  on  the  21st  of  that 
month.  The  only  other  important  piece 
of  evidence  was,  that  on  the  29th  of  Sep- 
tember Mr.  Horton  executed  a  bill  of 
sale  to  secure  a  debt  due  to  one  of  his 
feimily. 

The  Commissioner  considered  that  the 
absence  of  Mr.  Horton  was  not  for  the 
purpose  of  "delaying  his  creditors," 
and  annulled  the  fu^udication,  witli 
costs. 
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Mr,  Daniel  and  Mr,  De  Gex  supported 
tiie  appeal,  and  cited — 

Ex  parte  Eilner,    2  Deac.  324 ;  a,  a 

3  M.  ik  A.  722. 
Eolroyd  v.  W/ntehead,  3  Camp.  530. 
Mr,  Bacon  and  Mr,  BardsweU^  for  the 
bankmpt,  said  that  the  Commissioner  had 
given  the  most  patient  and  attentive  hearing 
to  all  the  arguments  that  had  been  presented 
for  his  consideration  before  he  came  to  the 
conclusion  at  which  he  had  arrived,  and 
ihxX  the  decision  ought  not  to  be  disturbed. 

The  LoKD  Chancellor. — I  am  very 
sorry  to  be  obliged  to  arrive  at  the  opinion 
I  am  about  to  express.  I  am  called  upon 
to  reverse  an  order  of  a  learned  Commis- 
sioner who,  I  have  no  doubt,  has  been 
correctly  represented  to  have  given  a  most 
patient  and  attentive  hearing  to  this  matter. 
In  order  to  do  that,  I  must  be  sure  that 
the  Commissioner  has  arrived  at  an  erro- 
neous conclusion.  I  am  by  no  means  satis- 
fied that  the  Commissioner  has  arrived  at 
a  COTrect  conclusion;  but,  unfortunately,  I 
have  not  the  means  of  proving  satisfactorily 
that  that  conclusion  is  an  erroneous  one. 
I  have  said  that  I  regret  this,  and  for  the 
following  reason:  I  have  here  a  man  en- 
tirely and  confessedly  insolvent  It  is 
impossible  not  to  conclude  that  at  a  time 
coeval  with  the  adjudication  he  was  insol- 
vent I  have  before  me  an  adjudication 
which  was  most  desirable  for  the  creditors; 
and  if  the  'bankrupt  had  been  honestly 
desirous  of  a  distribution  of  his  property 
amongst  them,  I  do  not  see  why  he  should 
have  been  a  party  to  dispute  that  adjudica- 
tion. It  amounts  to  something  absurd  and 
ridiculous  that  a  man  who  1ms  confessed 
that,  from  the  10th  of  October,  he  was 
abundantly  (if  such  an  expression  may  be 
used),  at  least  grossly,  insolvent,  should 
come  to  this  Court  with  an  application  to 
annul  the  adjudication,  admitting  that  he 
was  in  such  a  condition  as  that  the  only 
proper  proceeding  was  an  adjudication.  I 
am  compelled,  however,  by  the  state  of  the 
law,  to  consider  whether  there  has  been  that 
which  the  act  of  parliament  renders  still 
requisite,  namely,  an  act  of  bankruptcy. 
I  cannot  conceive  that  the  real  applicants 
to  annul  this  adjudication,  or  that  one  of 
those  applicants,  is  a  party  endeavouring  to 
support  that  act  of  the  29th  of  September, 
proved  in  evidence,  which  immediately  pre- 


ceded the  state  of  insolvency.  The  present 
petitioner,  however,  tells  me  that,  upon  a 
deliberate  examination  of  all  the  circum- 
stances, he  feels  himself  compelled  to  put 
the  act  of  bankruptcy  upon  tiiis :  that  the 
bankrupt  remained  in  London,  without  any 
reasonable  cause,  during  Thursday,  Friday 
and  part  of  Saturday,  and  being,  as  he 
knew,  entirely  insolvent,  he  ought  to  have 
inferred  that  his  absence  would  necessarily 
defeat  his  creditors.  In  order  to  consider 
a  portion  of  time  so  small  as  these  two  days 
and  part  of  a  day,  we  are  compelled  to  look 
a  little  further  back  and  inquire  when  and 
for  what  purpose  the  bankrupt  came  to 
London.  He  went  to  London  on  Sunday; 
and  if  I  had  found  upon  the  evidence  any- 
thing to  bring  into  reasonable  doubt  the 
ground  assigned  by  the  bankrupt  for  going 
to  London,  I  think  I  should  not  have  hesi- 
tated to  concur  in  the  prayer  of  the  present 
petition.  But  the  difficulty  I  feel  is  this : 
It  can  hardly,  I  think,  be  disputed  that  the 
bankrupt  went  to  London  bond  fide  for  cer- 
tain purposes, '  though  the  facts  are  not 
clearly  ascertained,  one  of  which  was  to 
prosecute  an  appeal  against  an  order  made 
by  the  magistrates  for  payment  of  wages 
to  workmen  in  his  employ.  I  do  not  know 
that  the  bankrupt  did  not  go  London  for 
this  purpose.  He  entered  into  the  neces- 
sary recognizances ;  he  applied  to  a  solicitor; 
he  employed  counsel,  and  I  have  no  doubt 
he  was  a  h<mA  fide  litigant  I  find  him  thus 
engaged  on  Monday,  Tuesday  and  Wednes- 
day, and  I  admit  he  was  reasonably  detained, 
and  that  he  went  for  a  reasonable  purpose. 
Now,  passing  over  these  three  days,  we  will 
come  to  the  day  when  the  bankrupt  re- 
turned to  London,  and  see  whether  the 
return  and  the  delay  during  Thursday  and 
Friday  were  consistently  accounted  for.  It 
appears  that  the  bankrupt  on  Sunday — ^the 
day  when  he  went  to  London — ^found  him- 
self without  the  means  of  going  to  London. 
Then  a  very  extraordinary  circumstance 
took  place.  He  went,  it  is  said,  whether 
or  not  truly,  under  the  advice  of  a  solicitor, 
to  some  person  to  whom  he  was  recom- 
mended to  apply,  and  was  induced  to  dis- 
pose of  a  part  of  his  property  to  this  person 
on  the  Sunday,  to  the  extent  of  150  tons 
of  pig-iron,  for  which  he  was  paid  3/.  a  ton. 
It  then  appears  he  agreed  with  the  solicitor 
that  the  solicitor  should  communicate  to 
his  creditors  his  state  of  insolvency,  and 
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should  summon  a  meeting  of  the  creditors 
for  that  purpose.  I  think  it  is  in  fi&vour 
of  the  bankrupt  that  they  communicated  to 
Barney  their  instructions  so  to  do.  I  then 
find  that  upon  Friday  notices  are  sent  to 
the  creditors  of  the  bankrupt,  calling  upon 
them  to  attend  a  meeting  on  the  following 
Tuesday.  If  the  bankrupt  had  stayed  away 
over  the  day  of  that  meeting,  his  absence 
might  not  have  been  consistently  accounted 
for;  but  I  cannot  make  his  return  on 
Saturday  consistent  with  any  theory  that 
he  remained  away  on  Thursday  and  Friday 
without  a  reasonable  purpose.  In  order 
to  shew  that  the  purpose  was  not  a 
reasonable  purpose,  it  is  not  sufficient  to 
shew  it  was  not  in  accordance  with  the 
dictates  of  prudence;  it  must  be  shewn 
that  it  was  not  a  sincere  purpose  nor  an 
honest  purpose,  that  it  was  a  mere  sham 
and  pretext.  The  story  about  the  prosecu- 
tion is  a  very  singular  and  a  somewhat 
improbable  stoiy.  But  I  am  unable  to  give 
it  judicially  that  designation,  because  I  have 
not  had  the  circumstances  connected  with 
it  fiiUy  sifted.  Then,  in  justice  to  the 
bankrupt,  I  must  take  the  story  as  I  find 
it  On  Monday  the  bankrupt  takes  out  a 
summons  in  an  action  for  perjury  against 
one  of  his  workmen,  upon  whose  evidence, 
it  was  said,  the  order  against  which  the 
bankrupt  was  appealing  was  obtained.  The 
bankrupt,  returning  to  London  from  his 
discomfited  appeal,  and  finding  that  the 
constable  had  been  unable  to  serve  the 
workman,  personally  attempted  to  discover 
where  the  alleged  offender  was  to  be  found. 
The  bankrupt  says  he  spent  Thursday  and 
Friday  in  a  way  which,  if  it  were  untrue, 
ought  have  been  disproved,  and  which,  in 
mercy  and  in  reason,  may  be  considered  to 
be  compatible  with  the  alleged  motive  of 
his  remaining.  It  is  said  that  if  he  had 
received  the  money  from  Fumell,  he  might 
have  hurried  back  earlier;  and  certainly  his 
story  is  not  weighed  down  by  the  suggest 
tion  of  any  improper  motive.  Under  all 
the  circumstances,  I  am  bound  to  give  credit 
to  the  story.  I  am  obliged  to  accept  it  as 
being  a  prvmd  facte  reason  for  his  delay  in 
London  imtil  the  contrary  is  shewn.  He 
does  not  avoid  the  meeting  on  the  Tuesday. 
I  cannot  say  that  from  the  circumstances, 
though  they  are  in  a  state  in  which  it  is 
unsatisfactory  to  form  a  judgment,  it  is 
apparent  to  my  mind  that  the  bankrupt 


remained  in  London  with  an  intenti<m  to 
delay  and  defeat  his  creditors.  I  am  com- 
pelled, therefore,  to  come  to  the  conclusion 
that  there  was  not  sufficient  evidence  to 
support  the  abjudication.  In  refusing  to 
disdiarge  the  order  of  the  Conmiissioner,  I 
desire  it  to  be  entirely  understood,  that 
whether  the  bankrupt  did  or  did  not  re- 
main in  town  for  that  purpose  is  a  question 
the  negative  of  which  I  do  not  mean  at 
present  to  determine.  But  I  mean  to  say 
that  the  affirmative  of  that  question  is  % 
thing  not  proved,  and,  not  bemg  proved,  I 
cannot  annul  the  abjudication :  but  to  give 
costs  to  a  man,  not  only  insolvent,  but  who 
had  prepared  all  the  materials  for  a  new 
adjucUcation  when  he  had  got  rid  of  Uie 
old  one,  with  some  secret  latent  purpose  not 
consistent  with  a  fair  distribution  of  hia 
property,  is  a  proceeding  which  I  cannot 
for  one  moment  sanction.  That  part  of  the 
order,  therefore,  must  be  varied.  I  neither 
affirm  nor  do  I  annid  the  abjudication  ;  I 
make  no  order  except  to  discharge  the 
direction  that  the  bankrupt  is  to  have  hia 
costs  of  these  proceedings. 


Lords  Justioks.  (^P<^  srmvESBOix.Ure 

XT         14    -IQ      f     THK  LIVERPOOL  TRADES- 

V  (limited). 

Winding  up  of  Company — Jurisdiction — 
Limited  and  UnlimAied  Compqny — CalU, 

A  company  of  unlimited  liability  regit- 
tered  under  the  statute  7  d:  S  Vict,  c  110, 
after  carrying  on  buiineas  was  registered 
as  a  limited  company  under  the  statute 
19  it:  20  Vict.  e.  47,  and  was  afterwards 
ordered  to  be  wound  up.  The  Courts  affirm^ 
ing  an  order  of  one  of  the  Commissioners  of 
Bankruptcy,  decided  that  the  same  must  be 
done  under  the  Jurisdiction  in  Bankruptcy, 
both  as  to  matters  before  as  well  as  after 
registration,  under  the  act  of  1856. 

A  call  can  be  made  by  the  Court  of 
Bankruptcy  upon  the  shareholders  at  the 
time  of  re-registration  to  discharge  dd>ts  of 
the  company  then  due,  whenewer  they  accrued, 

[For  the  report  of  the  above  case,  see  32 
Law  J.  Rep.  (n.s.)  Chanc.  p.  96.] 
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Lords  JusncBa. )     n       _. 

..      , .        [    I!x  parte  millbb,  tn  re 

Practice — Appeal — Freeh  Evidence — 
Juriediction — Bankrupt  Law  Coneolidatian 
Act,  1849  (12  <fc  13  Vict.  c.  106),  section 
233 ;  and  section  24.  of  "  The  Bankruptcy 
Act,"  1854,  (17d&  18  Vict  e.  119). 

The  Court  of  Appeal  has  jurisdiction  to 
allow  fresh  evidence  in  addition  to  that  ad- 
duced before  the  Commissioner;  and,  when 
.  produced,  will  entertain  the  question,  and 
not  send  it  hack  to  the  Commissioner, 

The  time  for  appeal  against  an  adjudicch 
tion  does  not  expire  until  two  calendar 
months  after  the  advertisement  of  the  hank- 
ruptey,  under  the  233rrf  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  varied 
by  the  2ith  section  of  the  17  d:  18  Vict, 
c.  119,  notwithstanding  thai  the  former  sec- 
tion  uses  the  word  "  commenced**  proceedings. 

This  waa  an  application  on  behalf  of 
Mr.  Henry  Miller,  that  the  adjudication 
against  him  made  by  the  Liverpool  District 
Court  of  Bankruptcy,  on  the  9th  of  Septem- 
ber 1862,  might  be  annulled,  and  that  the 
petitioning  creditors  might  be  ordered  to 
pay  the  costs;  and  that  he  might  be  at 
liberty  to  shew  cause  before  the  District 
Court  against  the  abjudication,  on  the  two- 
fold ground  of  the  want  of  a  good  petition- 
ing creditor's  debt,  and  that  there  was  no 
act  of  bankruptcy. 

Mr.  De  Oex,  in  support  of  the  application, 
asked  that  he  might  have  leave  given  him 
to  produce  evidence  in  support  of  his  appli- 
cation, in  addition  to  that  which  had  been 
used  before  the  Commissioner.  The  grounds 
of  the  application  were,  that  the  abjudication 
had  in  effect  been  made  ex  parte,  as  the 
summons  had  never  reached  the  applicant, 
who  was  at  that  time  at  Kaples,  and  knew 
nothing  of  the  proceedings  until  he  read  in 
the  nevrspapers  the  advertisement  of  the 
bankruptcy. 

Mr.  Clement  Swanston,  for  the  petitioning 
creditors,  contended  that  the  Court  had  no 
jurisdiction  to  make  such  an  order;  for 
an  application  for  leave  to  adduce  additional 
evidence  was  not  in  the  nature  of  an  appeal, 
and  was  therefore  not  one  which  this  Court 
could  entertain.  Moreover,  the  applicant 
should  have  given  notice  of  his  intention 
*  See  £x  parte  Page,  ante,  p.  14. 


to  ask  leave  to  add  to  the  evidence.     He 
cited  In  re  Carter,  ex  parte  Carter  (I). 

Their  Lobdships  were  of  opinion  that 
they  possessed  the  jurisdiction,  and  they, 
ordered  the  motion  to  stand  over  generally, 
with  liberty  to  either  party  to  adduce  new 
evidence  as  they  might  be  advised. 

Dec  19. — ^The  motion  again  came  on  for 
hearing,  when  the  following  fBcta  were  dis- 
closed: The  bankrupt,  by  his  affidavit, 
swore  that  he  was  never  indebted  to  James 
Henry  Conway  (the  petitioning  creditor), 
or  his  firm  of  Conway,  Bincks  <fe  Co.,  in  the 
sum  of  201/.  ISs.  9d.,  or  any  other  sum,  for 
goods  sold  by  them  to  him,  or  at  his  request, 
as  trading  at  Liverpool  under  the  finn  of 
Miller  &  Company ;  for  he  denied  that  at 
the  time  when  the  debt  was  allied  to  have 
been  contracted  he  was  trading  at  Liverpool 
at  all,  or  that  he  had  any  dealings  whatever 
with  Conway,  Bincks  &  Co.  He  denied  the 
commission  of  any  act  of  bankruptcy,  or 
that  he  had  ever  removed  from  Liverpool, 
or  from  Wigan,  where  he  had  resided,  with 
an  intention  to  avoid,  defeat  or  delay  any 
creditor.  He  had  occasion  to  go  to  Italy  on 
business  in  April  1862;  but  his  family 
resided  during  his  absence  in  his  house  at 
Islington  until  June,  when  they  went  out 
to  hun  at  Naples,  and  there  he  left  them 
when  he  returned  to  England  on  busi- 
ness in  August  That  he  had  not  during 
the  six  months  preceding  the  abjudication 
resided  or  carried  on  business  within  the 
jurisdiction  of  the  Liverpool  District  Court 
He  was  not  aware  of  any  proceedings  in 
Bankruptcy  having  been  taken  against  him 
until  the  25th,  when  he  accidentidly  became 
aware  of  the  &ct  by  reading  the  list  of 
bankrupts  in  the  Daily  Telegraph  news- 
paper, and  he  at  once  communicated  with 
his  solicitor. 

Shortly  after  the  last-mentioned  day,  notice 
was  given  of  an  application  to  be  made 
before  the  Court  at  liverpool  to  annul  the 
adjudication  on  the  ground  of  surprise;  but 
when  affidavits  in  support  of  that  application 
were  tendered  to  be  filed,  the  registrar 
declined  to  receive  them,  giving  as  Ms  rea- 
sons the  follovring  observations  in  writing  : 
"  Re  MUler,  a  Bankrupt 

"October  28rd,  1862. 

*'  It  having  been  decided  that  an  appli- 

(1)  1  De  Gex,  M.&G.  212;  8.C.21  Law  J.  Rep. 
<N.8.)  Bukr.  23. 
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cation  to  annul  a  bankruptcy  must  be  on 
one  of  three  points,  namely,  the  disputing 
the  petitioning  creditor's  debt,  or  the  trading, 
or  act  of  bankruptcy,  this  notice  is  nugatory 
as  to  the  order  to  annul. 

^*  The  appeal  dso,  it  has  been  held,  must 
be,  not  to  liie  Commissioner  after  a  certain 
lapse  of  time,  but  to  the  Lords  Justices ;  and 
the  question  which  would  arise,  if  a  petition 
were  presented  to  them,  might  be,  whether 
they  would  hear  it  on  the  ground  of  fraud, 
mistake  or  surprise,  after  the  statutory  time 
for  an  appeal  has  expired. 

"  The  papers  brought  here,  if  they  had 
been  in  time,  could  not  have  been  used  as 
the  means  for  obtaining  an  order  to  enlarge 
the  time  for  surrendering/' 

The  present  notice  was  served  upon  the 
petitioning  creditors  on  the  8th  of  Novem- 
ber, and  their  solicitors  xmdertook  on  the 
10th  of  that  month  to  accept  service  on 
behalf  of  the  assignee. 

During  the  argument  that  subsequently 
took  place,  the  existence  of  a  partnership 
between  Mr.  Henry  Miller  and  his  brother 
John  Miller,  or  rather  its  dissolution,  was 
seriously  questioned;  for  on  that  fact  de- 
pended whether  there  was  a  debt  due  to 
Messrs.  Conway,  Bincks  &  Co.;  and  the 
Lords  Justices  decided  in  favour  of  disso- 
lution, and  therefore  that  the  debt  failed. 
On  that  part  of  the  case  it  is  only  neces- 
sary to  say  that  counsel  argued  that  not 
only  was  the  dissolution  pretended  or  colour- 
able, but  that  the  applicant  was  out  of 
time  in  his  application.  He  should  have 
gone  to  the  learned  Commissioner  within 
twenty-one  days,  under  section  104.  of  the 
Bankruptcy  Law  Consolidation  Act,  1849, 
which  provides  that  a  person  adjudicated 
bankrupt  "shall  be  allowed  seven  days,  or 
such  extended  time,  not  exceeding  fourteen 
days  in  the  whole,  as  the  Court  shall  think 
fit,  firom  the  service  of  the  duplicate  of  ad- 
judication upon  him,  to  shew  cause  to  the 
Court  against  the  validity  of  such  adjudi- 
cation." He  had  omitted  to  do  so  within 
that  time,  and  therefore  his  only  proper 
course  would  have  been  to  proceed  by  peti- 
tion of  appeal  to  the  Lords  Justices.  That 
the  233rd  section  of  the  same  act  pro- 
vides that  if  the  bankrupt  shall  not  (if  he 
were  within  the  United  Kingdom  at  the  date 
of  the  adjudication),  within  twenty-one  days 
after  the  advertisement  of  the  bankruptcy, 
or  (if  he  were  in  any  other  part  of  Europe) 


within  three  months  after  such  advertise- 
ment, or  (if  he  were  elsewhere)  within 
twelve  months,  have  commenced  an  action, 
suit  or  other  proceeding  to  dispute  or  annul 
the  fiat  or  the  petition  for  adjudication,  the 
Gazette  shall  be  conclusive  evidence  that  the 
person  so  adjudged  a  bankrupt  became  a 
bankrupt  before  the  date  of  such  fiat,  &c, 
and  that  the  233rd  section  was  varied  by 
the  24th  section  of  the  18  &  19  Vict  c.  1 19, 
which  enacts,  that  it  shall  be  construed  and 
acted  upon  for  all  purposes  whatsoever  as 
if  the  words  "  two  calendar  months"  were 
therein  inserted  in  lieu  of  the  words  "twenty- 
one  days."  And  lastly,  that  the  12th  sec- 
tion of  the  Bankruptcy  Law  Consolidation 
Act  provides,  that  if  no  appeal  be  entered 
within  twenty-one  days  from  the  date  of 
any  decision  or  order  of  the  Court,  and  be 
thereafter  duly  prosecuted,  every  such  deci- 
sion or  order  shall  be  final 

After  this  discussion  the  main  part  of  the 
argument  proceeded : 

Mr,  Daniel  and  Mr.  De  Gex  appearing 
for  the  bankrupt,  and  arguing  the  matter 
both  on  the  old  and  new  evidence. 

Mr,  Bacon  and  Mr.  Clement  SwansUmy 
for  the  petitioning  creditors,  submitted  that 
the  applicant  was  not  in  place,  inasmuch  as 
he  should  have  gone  back  with  the  addi- 
tional and  new  evidence  to  the  Conmiis- 
sioner.  He  was  also  out  of  time.  A  bank- 
rupt who  desires  to  annul  the  adjudication 
must  proceed  under  the  104th  section  of 
the  act  of  1849.  That  section  allows  him 
a  period  of  seven  days,  or  an  extended 
further  period,  not  exceeding  fourteen  days 
from  the  service  of  the  duplicate  of  the 
adjudication  upon  himself,  within  which  to 
shew  cause.  If  he  omits  to  do  this,  he 
must  proceed  by  petition  of  appeal  to  the 
Lords  Justices — Carters,  Dimmock{\),  By 
the  233rd  section  of  the  same  act,  it  is  pro- 
vided that  if  the  bankrupt  shall  not  within 
twenty-one  days,  (altered  by  the  statute  of 
1854  to  two  calendar  months)  after  the 
advertisement  of  the  bankruptcy  "have 
commenced  an  action,  suit  or  other  proceed- 
ing  to  dispute  or  annul  the  fiat  or  ^e  peti- 
tion for  adjudication,"  the  Gazette  shall  be 
conclusive  evidence,  <kc.  Finally,  by  the 
act  of  1849,  section  12,  the  period  of 
appealing  to  the  Lords  Justices  is  limited 
to  twenty-one  days  from  the  date  of  the 


(1)  4H.L.  Cm.  387;  8.C.1 
Bankr.  55. 
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decision  or  order  of  the  Court  or  Commis- 
sioner. It  was  submitted,  therefore,  that 
the  applicant  should  either  have  gone  to  the 
Commissioner  within  the  seven  or  the  addi- 
tional fourteen  days,  or  have  come  to  this 
Court  within  the  twenty-one  days.  The 
233rd  section  had  no  application,  inasmuch 
as  no  proceedings  could  be  "  commenced  " 
before  the  Lords  Justices,  who  had  no  ori- 
ginal jurisdiction.  This  was  an  appeal ; 
there  can  be  no  appeal  but  within  twenty- 
one  days;  the  period  of  two  months  applies 
only  to  original  proceedings,  such  as  actions 
and  suits. 

Mr,  Daniel  was  not  called  on  in  reply. 

LoBD  Justice  Knight  Bruce. — ^This 
appeal  was  presented  on  the  7th  of  Novem- 
ber, for  the  purpose  of  annulling  an  adju- 
dication made  on  the  9th  of  September  last, 
and  advertised  some  few  days  after  in  the 
same  September,  and  therefore,  of  course, 
within  the  two  months  mentioned  in  the 
24th  section  of  the  17  &  18  Vict  c  119. 
I  think  that  the  alleged  bankrupt  was  not 
bound  to  go  before  the  Commissioner  for 
the  purpose  of  disputing  or  questioning  the 
validity  or  sufficiency  of  the  adjudication 
made  by  the  Commissioner,  whether  upon 
the  same  evidence  only  as  that  upon  which 
the  Commissioner  proceeded,  or  upon  that 
and  additional  evidence.  ITie  proceeding, 
therefore,  questioning  the  adjudication,  was 
not,  I  think,  a  proceeding  necessarily  to  be 
brought  before  the  Commissioner.  It  was 
a  question  of  appeal,  which  the  alleged 
bankrupt  was  entitled  to  bring  before  this 
Court.  It  has  been  contended,  however, 
that  the  period  of  limitation  of  twenty-one 
days  is  applicable  to  this  case — a  time  which 
it  may  be  assimied  has  been  exceeded,  for 
I  do  not  allude  to  the  vain  endeavour  which 
was  made  to  bring  the  Commissioner's  at- 
tention to  the  subject.  It  has  been  said 
that  the  period  of  two  months,  as  altered 
by  the  1 7  <fe  1 8  Vict,  is  not  applicable  in  this 
instance.  My  opinion  is,  that  it  would  be 
most  unreasonable,  as  well  as  most  incon- 
venient and  mischievous,  to  hold  that  the 
period  of  two  months  is  not  applicable  to 
this  case.  I  think  such  a  decision  would 
be  productive  of  infinite  mischief  The 
language  of  the  act  admits  the  extension, 
and  the  necessity  of  the  case  requires  it ;  so 
that,  upon  the  question  of  time,  the  objec- 


tion wholly  fsdls.  It  appears  to  be  the  fact, 
that  the  alleged  bankrupt  and  his  brother, 
before  and  in  the  year  1860,  were  in  part- 
nership. In  1860  the  partnership  was,  for- 
mally at  least,  dissolved,  and  the  dissolution 
advertised  in  the  Gazette,  Nor  was  it 
until  after  1860,  in  which  this  dissolution 
or  alleged  dissolution,  or,  at  least,  apparent 
dissolution  and  advertisement  took  place,  it 
was  affirmed,  that  this  debt  was  incurred  by 
a  house  of  Miller  k  Co.,  bearing  the  same 
designation  as  that  in  which  Henry  Miller 
was  certainly  a  partner.  K  it  could  be 
shewn  that  the  dissolution  was  merely 
nominal,  and  that  Henry  Miller  was  still  a 
partner,  he  would  still  be  liable  for  the  debt 
But,  in  my  opinion,  there  is  no  foundation 
for  saying  so.  There  certainly  is  some  evi- 
dence to  shew  the  probability  of  a  continu- 
ing partnership.  But  that  evidence  has 
been  met;  and  I  think,  upon  a  review  of 
the  whole  of  the  evidence,  that  the  bank- 
rupt's statement  of  the  case  preponderates. 
In  addition  to  which,  when  John  Miller 
became  bankrupt,  the  debt  in  question  was 
proved  on  behalf  of  this  very  partner  to  have 
been  considered  as  due  from  John  Miller 
alone,  and  proof  of  it  was  made  for  the  pur- 
pose of  a  dividend.  That  alone  is  prtmd 
facte  evidence  that  it  was  the  debt  of  John 
Miller.  That  evidence  has  not  been  an- 
swered ;  and  I  am  satisfied  that  the  debt  was 
due  from  John  Miller  alone,  and  that  Henry 
Miller  was  not  in  any  sense  liable  for  it. 
This  renders  it  unnecessary  to  consider  the 
question  of  the  act  of  bankruptcy.  But  if 
it  were  incumbent  on  me  to  enter  into  that 
question,  my  view  of  the  evidence  upon  that 
also  is,  that  it  preponderates  in  favour  of 
Henry  Miller's  statement  In  my  opinion, 
there  was  not  an  act  of  bankruptcy;  and  I 
am  of  opinion  that  this  adjudication  must 
be  annulled  with  costs. 

LoBD  Chief  Justice  Turner. — I  agree, 
and  for  the  same  reasons. 

The  deposit  was  ordered  to  be  returned, 
with  a  set-off  of  an  unpaid  bill,  and  of  what- 
ever might  be  due  under  a  judgment  at  law. 

Mr.  Bacon, — I  ask  that  the  bankrupt 
may  not  be  allowed  to  bring  an  action. 

Lord  Justice  Knight  Bruce. — No; 
we  cannot  make  any  such  order. 
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{Ex parte ohubchill,  in 
re  GRIFFITHS,  and  in 
re  THORNEYCBOFT  AND 
GRIFFITHS. 

Consolidation  of  Proceedings  —  Two 
Adjvdicalums — CoHs  of  Offi/ciaX  Assignees 
appearing  oidy  to  consent. 

One  trader  had  been  solely ,  and  afterwards 
he  and  his  partner  had  been  jointly^  adjudi- 
cated bankrupt :  the  Lord  Chancellor ,  dis- 
charging an  order  made  by  the  Registrar^ 
gave  leave  to  apply  to  the  senior  Commissioner 
as  to  the  consolidation  of  the  proceedings. 

An  official  assignee,  who  has  no  other 
duty  than  to  consent,  will  not  be  allowed  his 
costs  out  of  the  estate. 

In  this  case  the  bankrupt  Qriffiths  had 
been  in  partneiship  with  one  Thomeycroft) 
as  ironmasters,  at  Wolverhampton ;  and  on 
the  6th  of  September  1862  an  adjudication 
of  bankruptcy  Tras  obtained  against  him 
(Griffiths)  alone.  On  the  23rd  of  October 
following,  both  Thomeycroft  and  Griffiths 
were  jointly  abjudicated  bankrupt  On 
the  31  st  of  the  same  month  Mr.  Waterfield, 
the  registrar,  made  an  order  staying  all 
proceedings  under  the  first  bankruptcy,  and 
directed  ti^t  all  costs  of  the  separate  peti- 
tion should  be  paid  out  of  the  estate,  and 
appointed  a  first  sitting  under  the  joint 
adjudication.  On  the  20th  of  November 
Mr.  Commissioner  Holroyd  was  applied  to 
for  an  order  that  the  proceedings  might  be 
conducted  separately,  and,  after  hearing  the 
case  argued,  he  adjourned  the  matter  for 
the  production  of  further  evidence.  On 
evidence  it  was  shewn  that  Thomeycroft 
was  a  mere  cipher,  and  that  there  was  no 
separate  estate. 

Mr,  Bacon  and  Mr,  De  Gfex  moved,  on 
behalf  of  the  petitioning  creditor  (Churchill), 
that  the  order  of  the  registrar  might  be 
rescinded  or  varied;  and  that  the  senior 
Commissioner  might  consolidate  the  pro- 
ceedings in  the  manner  pointed  out  by 
the  88th  section  of  the  Bankruptcy  Act, 
1861. 

Mr,  Karslake  and  Mr,  E.  B,  Lovdl 
appeared  for  creditors. 

Mr,  Clement  Swantton,  for  the  buikrupt 
Griffiths. 

Mr,  E,  Lloyd,  for  the  official  assignee, 
consented  to  any  order  the  Court  might  see 
fit  to  make,  and  asked  for  his  costs. 


The  Lord  Chancellor. — ^Where  official 
assignees  have  no  other  duty  to  perform 
than  to  give  their  consent,  and  the  official 
assignee  has  here  no  other  duty,  I  shall 
allow  them  no  costs  out  of  the  estate. 
I  must  direct  the  order  of  the  registrar  to 
be  discharged,  with  liberty  to  either  party 
to  make  such  application  to  the  senior 
Commissioner  in  London  as  to  the  consoli- 
dation of  the  proceedings  as  they  may  be 
advised.  There  will  be  no  costs  on  either 
side, — at  all  events,  xmtil  it  is  ascertained 
whether  there  is  any  estate  to  administer. 


LOBDSJUBTIOKS. 

Nov.  7,  8,  13,  23. 


'  Ex  parte  curris  and 
OTHERS,  in   re  the 

GREAT  NORTHERN 
AND  MIDLAND  GOAL 
COMPANY  (limited). 

Winding  up  of  Company — Contributory 
— Directors — Paidrup  Shares. 

Shares  in  a  projected  company,  with 
limited  liability,  were  allotted  in  payment 
of  the  purchase-money  of  property  on 
which  the  intended  company  was  about  to 
carry  on  its  business,  and  were  accepted 
and  treated  by  the  vendor  of  such  pro- 
perty as  paid-up  shares,  and  he  after- 
wards transferred  to  each  of  the  directors  of 
the  company  100  of  them.  One  of  the  Com- 
missioners of  Bankruptcy  in  winding  up  the 
company  placed  the  names  of  each  of  these 
directors  on  the  list  of  contributories,  and 
made  a  call  upon  them.  On  appeal,  it  was 
held,  that  as  the  shares  had  been  allotted 
to  a  stranger  as  paidup  shares,  they  must 
be  so  considered,  and  the  director^  names  be 
removed  from  the  list  in  respect  of  them. 

The  directors  of  the  company  made  an 
order  awarding  fees  to  those  of  their  body 
who  should  attend  their  board-meetings,  and 
afterwards  allotted  shares  to  those  members 
who  attended,  according  to  the  number  of  their 
attendances,  which  shares  they  deemed  to  be 
fully  paid-up  shares;  and,  on  appecU,  it  was 
held,  that  the  Court  had  no  power  to  alter 
the  agreemcTit  which  had  been  come  to,  and 
that  the  shares  having  been  issued  as  paid- 
up  shares  must  be  so  treated 

[For  the  report  of  the  above  case,  see 
32  Law  J.  Rep.  (n.s.)  Chanc  p.  57.] 
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Wkstbuby,  L.C.  )  Ex  parte  downman,  in 
April  18.        /         re  downman. 

Order  of  Discharge — Alienee  of  reason- 
able or  probable  Ground  of  Expectation  of 
being  able  to  pay  Debts — Rash  and  Hazardous 
Speculation — Bankrupt  Act,  1861,  s,  159. 

Semble — A  speculation  is  not  "  rash  and 
hazardous^  within  the  meaning  of  the  I5dth 
section  of  the  Bankrupt  Act,  1861,  unless  it 
is  not  only  dangerous,  but  such  as  no  reason- 
able  man  would  enter  into. 

This  was  an  appeal  from  the  judgment  of 
Mr.  Conmiissioner  Gk»iilburn,  given  on  the 
9th  of  March  1863,  whereby  the  bankrupt's 
order  of  discharge  was  suspended  for  twelve 
months  without  protection,  upon  the  ground 
that  the  bankrupt  could  not  have  had  at  the 
time  when  any  of  his  debts  were  contracted 
"  any  reasonable  or  probable  ground  of  ex- 
pectation of  being  able  to  pay  the  same," 
and  that  his  insolvency  was  attributable  to 
^^rash  and  hazardous  speculation"  and  ex- 
travagance in  living.  The  bankrupt  was 
-described  as  a  promoter  of  public  com- 
panies, and  his  debts  were  contracted  in 
the  carrying  out  of  two  contracts  which  he 
had  entered  into  for  the  formation  of  the 
Warraley  Colliery  and  Spelter  Company  and 
the  sale  of  the  Nant-y-Cria  Mine.  The 
bankrupt  had  performed  his  part  of  these 
contracts,  and  had  become  entitled  to  5,000/L 
under  one  contract,  and  3,000/.  under  the 
other,  both  of  which  sums  were  wholly 
unpaid  The  debts  amounted  to  about 
1,200/1,  and  were  almost  entirely  incurred 
in  respect  of  these  two  contracts.  The 
bankrupt  had  a  large  family,  and  his  private 
expenditure  had  been  at  the  rate  of  600/. 
a  year,  but  this  included  500/.  a  year  sepa- 
rate income  of  his  wife;  and  the  trading 
upon  &lse  credit  arising  from  the  sepa- 
rate income  of  his  wife  was  made  one  of 
the  grounds  for  the  Commissioner's  decision. 

Tbe  contracts  had  been  given  up  to  the 
assignees,  who,  being  satisfied  of  the  bona 
fides  of  the  bankrupt  throughout,  did  not 
oppose  his  application  for  his  discharge. 

Mr,  Bacon  now  appeared  for  the  bank- 
rupt, in  support  of  the  appeal. 

Mr,  Roxburgh^  for  the  assignees. 

The  Lord  Chancellor,  without  hearing 
a  reply,  said  the  learned  Conmiissioner  had 
Nkw  Skkibs,  82.— Barkk. 


done  quite  right  in  giving  this  case  a  strict 
examination,  which  was  the  more  necessary 
because  he  had  not  before  him  any  opposing 
creditor,  and  also  in  referring  to  the  situa- 
tion in  which  the  bankrupt  was  at  the  time 
when  the  debts  were  incurred.  This  was 
quite  right  and  justifiable  under  the  159th 
section  of  the  Bankrupt  Act,  1861.  It  was 
incumbent,  however,  on  his  Lordship  sitting 
in  that  Court,  with  reference  to  that  section, 
to  look  only  at  those  expenses  which  ac- 
tually appeared  to  have  been  incurred 
withm  the  time  during  which  the  debts 
coming  within  reach  of  the  present  bank- 
ruptcy were  contracted.  The  learned  Com- 
missioner had  charged  the  bankrupt  with 
having,  in  the  first  place,  contracted  debts 
without  any  reasonable  or  probable  ground 
of  being  able  to  pay  them.  Now  the  only 
transactions  in  which  the  bankrupt  appeared 
to  have  been  engaged  during  the  period  in 
which  the  debts  were  contracted  were  trans- 
actions relating  to  two  large  concerns,  one 
a  colliery,  and  the  other  a  mine.  Whatever 
might  be  thought  of  the  prudence  of  such 
transactions,  which  would  be  considered 
afterwords,  it  certainly  could  not  be  said  that 
they  were  not  bond  fide,  and  they  appeared 
to  have  been  likely  to  afford  the  bankrupt 
a  considerable  sum  of  money.  Supposing 
then  these  transactions  to  have  been  bond 
fide,  and  supposing  the  debts  that  appeared 
upon  the  balance  sheet  to  have  been  in- 
curred solely  or  chiefly  by  reason  of  those 
transactions,  and  that  those  transactions 
did  not  deserve  the  name  of  rash  and 
hazardous  speculations,  it  would  be  impos- 
sible to  consider  the  debts  as  having  been 
incurred  without  reasonable  probability  of 
being  able  to  pay  them.  He  had  no  reason 
to  believe  but  that  what  was  done  and 
stated  to  the  Court  by  the  assignees  and 
creditors  was  done  and  stated  in  the  honest 
discharge,  as  they  believed,  of  their  duty  ; 
they  had  given  their  opinion  to  the  Court 
without  any  improper  connivance,  and  the 
proceedings  taken  by  the  assignees  also 
confirmed  the  view  of  these  transactions 
being  bond  fide.  His  Lordship  was  bound 
to.  say,  though  he  was  very  unwilling  to 
come  to  a  different  conclusion  from  that 
arrived  at  by  the  learned  Commissioner, 
yet  he  could  not  go  so  far  as  to  say  that 
these  debts,  amounting  to  1,100/.,  and 
which,  with  the  exception  of  about  70/., 
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were  entirely  incurred  in  respect  of  those 
two  transactions,  were  clearly  proved  to 
have  been  incurred  without  reasonable  or 
probable  ground  of  expectation  of  being 
able  to  pay  them,  for  if  either  of  those 
transactions  had  k^en  effect  the  bankrupt 
would  have  received  a  sum  of  money  which 
would  have  more  than  covered  the  amount 
of  his  debts. 

The  next  question  was,  whether  these  con- 
tracts, thou^  bond  fide  entered  into,  did  not 
deserve  the  name  of  rash  and  hazardous  spe- 
culations. It  was  extremely  difficult  to  assign 
anything  like  the  limit  that  might  be  put 
upon  limguage  of  that  general  character, 
which  unfortunately  had  been  introduced 
into  the  clause,  and  the  form  of  which  it  was 
necessary  to  use,  but  which  were  so  pain- 
fully indefinite  as  to  leave  the  Judge  a  large 
amount  of  discretionary  power,  wluch  might 
frequently  lead  to  the  decisions  of  one  Judge 
being  at  variance  with  those  of  another.  A 
gentleman  contracted  with  the  owner  of  a 
mine  to  give  him  a  sum  of  money  for 
that  mine,  the  contract  being  dependent 
on  the  formation  of  a  company,  lliis  was 
such  a  transaction  as  was  firequently  en- 
tered into,  and  flourishing  concerns  bene- 
ficial to  all  parties  frequently  originated  in 
this  way.  He  could  not  say  that  a  trans- 
action of  that  kind,  apparently  bond  fide  in 
this  sense,  that  the  scheme  was  practicable 
and  capable  of  being  fairly  and  honestly 
brought  into  operation,  was  to  be  branded 
with  the  name  of  a  rash  and  hazardous 
speculation.  There  might,  no  doubt,  be 
great  danger  in  it,  inasmuch  as  success  was 
not  certain ;  but  in  order  to  bring  it  within 
the  condemnatory  clauses  of  the  act,  it  would 
be  necessary  to  find  that  it  was  not  only 
a  speculation,  but  a  rash  speculation  and  a 
haairdous  speculation.  Probably,  the  im- 
portant word  in  the  clause  was  '*  rash,"  that 
is,  such  a  speculation  as  no  reasonable  man 
would  enter  into.  Having  regard  to  what 
had  taken  place,  many  other  persons  ap- 
pearing to  have  been  collaterally  engaged 
in  the  undertaking,  he  could  not  say  that 
this  could  be  judicially  denominated  a  rash 
and  hazardous  speculation  within  the  mean- 
ing of  the  words  of  the  act.  The  third 
ground  relied  on  was,  and  there  was  much 
truth  in  the  learned  Commissioner's  re- 
marks, that  the  bankrupt  had  traded  upon 
false  credit  arising  from  the  separate  income 


of  his  wife,  but  so  long  as  the  law  permit- 
ted a  wife  to  have  a  separate  interest,  that 
ought  not  to  justify  a  charge  of  fraud  against 
the  bankrupt  Neither  was  there  any  ground 
for  saying  he  had  been  extravagant  in  his 
private  expenditure.  His  Lordship  was 
therefore  obliged  to  come  to  the  condusaon, 
that  the  debts  had  not  been  contracted 
without  reasonable  and  probable  ground 
of  being  able  to  pay  them.  His  Lordship 
quite  agreed  with  the  learned  Commissioner 
in  the  necessity  of  examining  cases  with 
great  care,  but  after  that  had  been  done  he 
could  not  in  this  case  bring  the  bankrupt's 
conduct  within  the  meaning  of  the  con- 
demnatory clauses  of  the  act  He  therefore 
thought  tiiat  the  order  of  discharge  ought 
to  be  granted.  The  assignees'  costs  would 
be  paid  out  of  the  estate,  and  the  deposit 
would  be  returned. 


Westbuby,  L.C. 
May  30 ; 
June  3. 


Ex  parte  bkll^  in  re 

LAF0BE8T. 


Bankruptcy  Act,  1861,  «.  159,  170.— 
Order  of  Discharge — Daie — Subsequently- 
acquired  Property. 

The  words  "  order  of  discharge**  in  the 
Bankruptcy  Act,  1861,  denote  two  different 
things:  first,  the  order  made  by  the  Court 
on  the  application  of  the  bankrupt^  and  which 
is  made  and  pronounced  by  the  Commissicner^ 
subject  to  appeal,  and  is  recorded  m  the 
proceedings;  and,  secondly,  that  further 
document  or  certificate  which  is  formally 
drawn  up  and  handed  over  to  the  bankrupt 
after  the  time  allowed  for  appealing  has 
elapsed,  l^he  order  of  discharge  referred 
to  by  the  1st  rule  of  the  I69th  section  is  the 
first  of  these,  and  the  date  from  which  it 
takes  effect  is  the  time  when  it  is  pronounced 
by  the  Court.  Consequently,  where,  after  the 
making  of  the  order  of  discharge  by  the 
Commissioner,  but  before  the  expiration  of 
the  time  required  by  the  170^  section  to 
elapse  before  the  order  of  discharge  should 
be  drawn  up,  property  devolved  tqwn  the 
bankrupt,  it  was  held  that  he,  and  not  the 
assignees,  was  entitled  to  it. 

This  was  an  appeal,  on  the  part  of  the 
bankrupt,  firom  a  decision  o^Mr.  Comiiiia- 
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Bioner  Holroyd,  upon  a  speckl  case  stated 
under  the  56th  section  of  "  The  Bank- 
ruptcy Act,  1861,"  the  question  being 
whether  property  to  which  the  bankrupt 
became  entitled  alter  the  granting  of  his 
order  of  discharge,  but  before  the  order 
was  drawn  up,  passed  to  the  assignees 
or  not  C.  B.  R.  Laforest  was  adjudged 
bankrupt  on  the  6th  of  October  1862,  and 
William  Bell  was  appointed  official  assig- 
nee, but  no  creditors'  assignee  was  chosen. 
On  the  28th  of  November  the  bankrupt 
passed  his  last  examination,  and  it  was 
adjudged  by  the  Court  that  he  was  entitled 
to  an  order  of  dischaige.  The  judgment  of 
the  Court  not  having  been  appealed  from, 
the  order  of  discharge  was  duly  drawn  up, 
signed  and  sealed  on  the  30th  of  December 
1862,  and  bore  that  date. 

On  the  2nd  of  January  1863,  a  notice  in 
the  following  terms  and  form  was  issued 
out  of  the  Court  of  Bankruptcy,  and  ap- 
peared in  the  London  Oazette  as  well  as  in 
the  Daily  Telegraph  newspaper:  "Notice 
is  hereby  given,  that  the  Court  acting  in 
the  prosecution  of  a  petition  for  abjudica- 
tion of  bankruptcy  filed  on  the  6th  day  of 
October  1862,  by  Charles  Raymond  Robert 
Laforest,  of  No.  59,  Rupert  Street,  Hay- 
market,  in  the  county  of  Middlesex,  wine- 
merchant's  clerk,  did,  on  the  28th  day  of 
November  1862,  grant  the  said  bankrupt 
an  order  of  discharge." 

On  the  2nd  of  December  1862,  four  days 
aftw  the  granting  of  the  order,  Jane  Martha 
Welsh  died,  having  by  her  will  bequeathed 
to  the  bankrupt  a  legacy  of  500/.  and  also 
one  equal  seventh-part  of  the  residue  of  her 
estate;  and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  surviving 
executor  of  the  testatrix  ought  to  pay  the 
pecuniary  and  residuary  legacies  given  to 
the  bankrupt,  or  either  of  ^em,  to  him  or 
to  the  assignee  of  his  estate. 

The  case  was  first  heard  before  Mr.  Com- 
missioner Holroyd,  who  considered  that 
the  m^norandum  made  at  the  hearing  of 
a  bankrupt's  application  for  an  order  of 
discharge  simply  gave  the  bankrupt  an 
inchoate  right  to  that  order  of  discharge — 
a  ri^t  which  could  not  be  perfected  until 
after  the  lapse  of  the  thirty  days  limited 
for  an  appeal,  or,  if  an  appeal,  until  after 
the  determination  of  that  appeal  Under 
the  141st  section  of  the  Bankrupt  Law 


Consolidation  Act,  1849,  all  property  which 
devolved  upon  a  bankrupt  before  he  should 
have  "obtained**  his  certificate  vested  in 
the  assignees  for  the  benefit  of  the  creditors. 
By  the  act  of  1861  the  order  of  discharge 
was  substituted  for  the  certificate,  and  took 
effect  from  its  date.  It  could  not,  under 
the  170th  section,  bear  date  earlier  than 
the  day  after  the  time  allowed  for  ap- 
peal He  considered,  therefore,  that  the 
official  assignee  was  entitled  to  the  l^;acy 
and  the  share  in  the  testator's  personal 
estate. 

The  bankrupt  appealed  from  this  de- 
cision. 

Mr.  Oreene  and  Mr,  Hardy^  for  the 
appellant,  contended  that  the  order  of 
discharge  pronounced  by  the  Court  bore 
date  and  took  effect,  subject  to  appeal,  on 
the  day  when  the  same  was  pronounced — 
section  159,  rtde  1.  The  order  of  discharge 
referred  to  by  the  170th  section,  was  merely 
the  document  or  certificate  evidencing  that 
order  so  pronounced.  It  was  clear  that  the 
order  of  discharge  might  be  made  at  the 
time  of  the  application;  and  it  was  also 
clear  that  in  this  case  it  was  made  on  the 
28th  of  November.  The  170th  section  was 
the  only  one  which  created  any  difficulty, 
and  this  section  was  inconsistent  not  only 
with  the  other  sections  of  the  act,  but  with 
itself^  except  on  the  supposition  that  two 
distinct  orders  were  referred  to,  one  the 
order  of  dischaige  as  made,  and  the  other 
the  order  or  certificate  as  drawn  up.  The 
provisions  of  the  act  of  1849  were  confirm- 
atory of  this  view.  By  the  198th  section  of 
that  act  the  Commissioner  might  allow 
the  certificate  at  the  meeting  called  for  the 
purpose;  by  section  205,  tiie  certificate  was 
to  operate  from  its  "allowance,"  but  by 
section  206,  it  was  not  to  be  delivered  to 
the  bankrupt  until  the  time  for  an  appeal 
had  expired.  The  granting  an  order  of  dis- 
charge under  the  act  of  1861  was  analogous 
to  allowing  the  certificate  under  the  act  of 
1849,  and  the  date  of  the  order  of  dischai^ 
was  analogous  to  the  delivery  of  the  certi- 
ficate. They  referred  to  sections  140,  157, 
158,  159,  160,  162,  164,  165,  169,  170, 
171.  and  172.  of  the  Bankrupt  Act, 
1861. 

Mr,  Bagley,  in  support  of  the  order  of 
the  Commissioner,  relied  upon  the  grounds 
stated    in    his   Honour's    judgment,    and 
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referred  to  sections  203.  and  204.  of  the 
Bankrupt  Law  Consolidation  Act,  1849. 

He  also  referred  to  Ex  parte  Rawlings  (1). 

Mr.  Stoanston  appeared  for  the  executor 
of  the  testatrix,  and  asked  for  his  costs  out 
of  the  legacy. 

The  Lord  Chancbllob,  without  hearing 
a  reply. — It  is  a  matter  of  constant  regret 
to  me  that  I  could  not  adhere  to  the  original 
resolution  I  formed  of  abiding  by  the  entire 
Consolidation  Act  which  was  brought  into 
parliament  in  1860,  One  of  the  difficulties, 
and  not  the  least,  attending  legislation  in 
this  country  is,  that  the  parties  who  propose 
a  bill  to  parliament  have  to  consider  what 
portions  of  it  have  a  prospect  of  being 
carried,  as  well  as  what  ought  to  be  the  form 
which  legislation  should  take.  The  result  is, 
that  the  entire  Consolidation  Act  having 
been  abandoned  by  the  force  of  e^rinsic 
cireumstances,  difficulties  have  arisen  in 
consequence  of  the  act  of  1861,  repealing 
portions  of  the  law  and  leaving  other  por- 
tions unrepealed,  and  being  obliged  there- 
fore to  be  fitted  into  and  pieced  on  with  the 
remnants  of  the  old  law.  In  some  degree 
that  has  led  to  the  difficulty  here,  because 
it  has  suggested  topics  of  aigument;  but  I 
think  it  Trill  be  found  that  the  provisions 
of  the  new  law  and  the  regulations  of  the 
old  law,  in  this  respect  at  least,  are  perftetly 
harmonious.  It  became  necessary  to  alter 
the  phraseology  of  the  old  law,  by  reason 
of  the  great  extension  given  to  it,  in  sub- 
mitting all  debtors,  wheUier  traders  or  non- 
traders,  to  the  law  of  bankruptcy.  The  old 
law  as  it  stood  in  1849,  with  reference  to 
traders,  is,  beyond  dispute,  that  from  the 
time  when  the  certificate  was  allowed,  the 
discharge  of  the  trader  was  complete,  and 
after-acquired  property  therefore  did  not 
pass  to  his  assignees.  Now  it  will  be  found 
that  the  new  law  accomplishes  the  same 
thing,  and  the  only  thing  requisite  to  be 
borne  in  mind  for  the  entire  appreciation 
of  the  provisions  of  the  new  law  is,  that  the 
words  "order  of  discharge"  denote  two  dif- 
ferent things;  and  whether  they  are  to  be 
held  to  denote  one  thing  or  the  other,  is  to 
be  determined  by  the  context.  The  two 
things  denoted  by  the  order  of  discharge 
are  these:  first,  the  order  made  by  the 

(1)  Supris  p.  27. 


Commissioner  on  the  application  of  the 
bankrupt,  which  is  made  and  pronounced 
by  the  Commissioner,  and  recorded  in  the 
proceedings.  The  other  thing  is,  that  further 
document,  certificate  or  order  of  dischaige, 
which  is  formally  drawn  up  at  a  subsequent 
time,  and  hand^  over  to  the  bankrupt.  It 
would  have  been  better  i^  in  order  to  pre- 
serve different  appellations  for  different 
things,  the  order  of  discharge,  when  intended 
to  denote  the  certificate  before  it  was  form- 
ally reduced  into  the  shape  necessary  in 
order  to  its  being  delivered  to  the  bankrupt, 
had  been  called  the  "order /or  dischai^"; 
and,  if  those  words  had  been  adopted,  no 
possible  ambiguity  or  difficulty  coidd  have 
arisen,  because  an  order /or  dischaige  would 
have  denoted  the  order  made  by  the  Com- 
missioner, subject  to  appeal;  and  the  order 
of  discharge  would  have  denoted  the  order 
handed  over  to  the  bankrupt  as  an  indem- 
nity and  a  security  to  him  for  the  future. 
There  is  no  difficulty  in  determining  upon 
any  of  these  sections,  which  of  these  two 
things  is  intended  to  be  referred  to.  Let  us 
take  the  157th  section,  for  the  140th  merdy 
enacts  that  "the  Court  shaU  appoint  a 
public  sitting  for  the  bankrupt  to  pass  his 
last  examination,  and  also,  unless  the  Court 
shall  otherwise  direct,  to  make  application 
for  his  discharge.''  The  157th  section  speaks 
of  the  ease  of  a  discharge  being  suspended, 
and  then  it  speaks  of  '^such  discharge,  whet^ 
allowed,^*  That  clearly  means  such  dischai^ 
when  granted  by  the  Commissicmer  after 
the  time  of  such  suspension  has  expired. 
Next  we  come  to  the  159th  section.  The 
first  part  of  the  section  speaks  of  the  hearing 
of  an  application  for  an  order  of  dischaige, 
and  what  shall  be  done  upon  it.  Then  it 
contemplates  the  possibility  of  criminal 
proceedings  being  directed,  and  after  pro- 
viding for  what  shall  be  done  in  that  event, 
it  takes  up  the  cases  where  there  is  no  such 
impediment  to  the  granting  of  the  order, 
and  it  says,  "In  all  other  cases  the  order  of 
discharge  shall  take  effect  immediately  from 
its  date,  subject  to  the  appeal  herein  pro- 
vided." The  onlyattempt  at  argument  which 
produced  any  effect  at  the  moment,  was  the 
argument  upon  the  words  "immediately 
from  its  date,"  because,  taking  the  159th 
in  connexion  with  the  170th  section,  and 
assuming  that  the  actual  thing  denoted  by 
the  woids  "order  of  dischaige"  was  the 
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same  in  both  sections,  the  argument  was 
that  the  order  of  dischaige  spoken  of  in  the 
159th  section  must  be  that  thing  which  is 
directed  to  be  drawn  up  at  the  expiration 
of  thirty  days,  and  directed  to  be  dated 
after  the  end  of  that  period  of  time. 
But  that  is  not  so.  The  oi^er  of  dischaige 
spoken  of  in  the  159th  section  is  ^e 
order  pronounced  by  the  Commissioner, 
which  has  its  appropriate  and  proper  date 
as  recorded  in  the  proceedings  in  bank- 
ruptcy. Accordingly,  I  find  it  recorded 
that  the  order  of  discharge  granted  by 
the  Commissioner  in  this  case  bears  date 
the  28th  of  November.  The  entry  is  exactly 
correspondent  to  that  of  any  other  judg- 
ment pronounced  by  the  Court ;  and  accord- 
ingly the  entry  declares,  after  reciting  that 
the  bankrupt  had  passed  his  last  examina- 
tion and  made  application  for  his  order  of 
discharge,  that  it  was  acyudged  by  the 
Court  "that  the  said  bankrupt  was  entitled 
to  such  discharge,  which  was  thereby  grant- 
ed." Well,  now,  when  was  that  judicial  act 
performed,  and  what  was  the  effect  of  that 
judicial  act )  It  was  performed  in  the  most 
complete  manner,  as  far  as  the  Judge  was 
concerned,  on  the  28th  of  November.  It 
was  granted  on  that  day,  it  was  entered  on 
that  day,  and  that  is  the  thing  spoken  of 
in  the  159th  section.  Thus  the  words  all 
have  their  appropriate  effect.  The  order 
of  discharge  takes  effect  from  the  time  when 
it  is  granted  by  the  Commissioner,  and  that 
being  the  particular  day  when  it  is  recorded, 
it  is  said  with  propriety  that  it  shaU  take 
effect  "immediately  from  its  date";  but, 
inasmuch  as  a  time  is  allowed  during  which 
it  is  competent  to  any  party  interested  to 
apply  to  the  Court  to  review  the  order, 
when  it  may  be  annulled,  suspended  or 
recalled,  that  condition  is  fulfilled  by  stating 
that  it  shall  "  take  effect"  subject  to  that 
power  of  appeal ;  that  is  to  say,  the  order 
of  dischaige  shall  take  effect  from  the 
time  when  it  is  pronounced,  provided  it  be 
not  annulled,  suspended  or  recalled  within 
the  time  allowed.  Now,  we  will  go  through 
some  of  the  subsequent  sections  to  shew 
how  easy  it  is  to  distinguish  between  the 
two  things,  and  we  shaU  find  that  the  legis- 
lature has  interposed  certain  words  in  various 
places,  because,  having  provided,  as  we  have 
already  found,  that  the  order  of  discharge 
is  to  take  effect  firom  the  time  when  it  is 


pronounced,  power  being  subsequently  given 
to  apply  for  a  re-hearing,  it  became  necessary 
to  provide  that  the  order  should  take  effect 
from  that  day,  provided  it  be  not  within  the 
time  allowed  for  appeal,  recalled,  annulled, 
or  suspended.  Take  the  1 61st  section,  "  The 
order  of  dischaige  shall,  upon  taking  effect^ 
discharge  the  bankrupt,"  ic.  That  throws 
us  back  to  the  159th  section,  and  accord- 
^Sijj  when  we  have  ascertained  from  that 
when  the  order  is  to  take  effect,  these  words 
are  perfectly  consistent.  The  order  is  to 
take  effect  from  the  day  when  it  is  granted 
by  the  Commissioner.  It  is  impossible  to 
hold  that  the  order  of  dischaige  spoken  of 
in  the  161st  section  can  be  Uie  order  of 
discharge  which  is  afterwards  to  be  deli- 
vered to  the  bankrupt,  because  it  is  said 
that  "  the  order  of  dischaige  shall,  upon 
taking  effect,  dischaige  the  bankrupt,"  <fec 
These  words,  "upon  taking  effect,"  were 
inserted,  to  provide  for  the  possibility  of  the 
order  being  suspended ;  because,  if  the  order 
be  suspended  by  the  Commissioner,  the 
order  can  take  effect  only  from  the  end  of 
the  period  of  suspension.  Again,  in  the 
1 62nd  section,  if  a  bankrupt,  <^ter  the  order 
of  discharge  takes  effect^  be  arrested,"  <Src 
Why  were  these  words  "after  the  order 
takes  effect"  inserted)  Why  should  not 
the  production  of  the  order  of  dischaige  by 
the  bankrupt  be  sufficient)  Because  the 
writer  knew  well  that  the  legislature  in- 
tended the  words  "  order  of  discharge"  to 
apply  to  the  order  as  soon  as  it  is  pro- 
nounced by  the  Commissioner,  a  thing 
which  may  be  produced  as  giving  evidence 
or  notice  of  a  proceeding,  although  at  the 
time  the  actual  order  may  not  have  been 
drawn  up.  The  words,  therefore,  agree  en- 
tirely with  the  words  already  referred  to 
in  the  159th  section.  The  165th  section 
provides  that  a  bankrupt  in  custody  "shall, 
on  obtaining  an  order  of  discharge,  be  enti- 
tled to  be  discharged  from  such  custody 
forthwith."  K  you  take  the  140th  section, 
you  find  that  the  Court  is  to  appoint  a 
public  sitting  for  the  bankrupt  to  pass  his 
last  examination,  and  also  to  make  applica- 
tion for  his  discharge;  and  surely  the  bank- 
rupt is  said  to  have  "obtained"  his  order 
of  discharge  the  moment  when  the  Court 
has  granted  it,  although  it  is  granted 
subject  to  the  possibility  of  its  being  re- 
called within  a  limited  time«     The  166th 


Digitized  by 


Google 


54 


CASES  ON  APPEAL  IN  BANKBUPTCY: 


[N.S. 


section  still  more  clearly  demonstrates  this, 
because  there  the  order  of  dischai^  is 
spoken  of  as  an  existing  thing  which  a 
creditor  may  petition  to  have  re-heard,  and 
may  appeal  against  Now,  the  order  of 
discharge  is  not  to  be  drawn  up  and  deli- 
vered to  the  bankrupt  until  after  the  expir- 
ation of  the  time  allowed  for  appeal  Where 
the  legislature  has  spoken  of  an  order  of 
discharge  as  a  thing  which  may  be  appealed 
against,  it  means  the  order  of  dischaige. 
which  is  pronounced  by  the  Commissioner, 
for  that  order  is  pronounced  subject  to  its 
being  reviewed.  The  same  interpretation 
applies  to  the  167th  section,  where  the  pos- 
sibility of  a  creditor  obtaining  money  for 
consenting  to  the  allowance  of  Uie  discharge 
of  a  bankrupt  is  provided  for.  When  does 
he  consent  to  the  allowance  of  discharge ) 
When  the  Commissioner  pronounces  the 
order.  The  170th  section  says  that  the  order 
of  discharge  is  not  to  be  drawn  up  until  after 
the  expiration  of  the  time  allowed  for  appeal 
— t.  e,y  drawn  up  in  a  shape  to  be  delivered 
to  the  bankrupt  But  the  thing  here  spoken 
of,  and  directed  in  section  172.  to  be  drawn 
up  in  a  particular  form,  is  spoken  of  as  an 
existing  order ;  and  finally,  in  the  general 
orders  made  under  the  act,  in  spea^ng  of 
what  has  been  done  at  the  sitting  for  pass- 
ing the  last  examination  of  the  banlmipt 
and  allowing  him  to  apply  for  his  order  of 
discharge,  this  language  is  used :  *'  It  was 
ac^udg^  by  the  Court  that  the  said  bank- 
rupt was  entitled  to  such  discharge,  where- 
upon such  order  of  dischaige  was  and  is 
hereby  allowed  and  granted."  These  words, 
therefore,  are  in  perfect  harmony  with  the 
language  of  the  enactments,  namely,  that 
the  order  of  discharge  is  originally  aJlowed 
to  be  granted  by  &e  Commissioner,  and 
that  there  is  liberty  also  reserved  to  the 
bankrupt,  or  to  a  creditor  who  has  proved, 
to  apply  for  a  re-hearing.  I  do  not  think, 
therefore,  there  can  be  any  doubt  that  the 
language  and  provisions  of  the  present  act 
are  in  perfect  keeping  with  the  provisions 
of  the  act  of  1849,  and  that  the  words 
which  are  to  be  found  in  the  159th  section 
are  words  that  receive  a  clear  and  satisfiEM>- 
tory  meaning,  as  soon  as  we  advert  to  the 
fact  of  their  speaking  of  the  order  of  dis- 
charge pronounced  by  the  Commissioner, 
which  is  recorded  in  the  proceedings  and 
bears  date  the  day  on  which  it  was  granted ; 


and  that  there  is,  in  addition  to  that, 
another  thing  denominated  an  order  of 
dischaige,  viz.,  that  formal  document  which 
at  the  end  of  thirty  days  is  drawn  up  as 
evidence  of  the  anterior  order,  and  delivered 
to  the  bankrupt  Itisquitepidpablethatthe 
thing  which  takes  effect  is  the  tiling  which  is 
subjecttobeappealedagainst  Theonlything 
that  can  be  appealed  against  is  the  order 
of  the  Commissioner.  The  thing,  therefore, 
which  takes  effect  is  the  order  granted  by 
the  Commissioner,  and  that  is  in  perfect 
keeping  with  the  rest  of  the  stitote.  I 
have  no  doubt,  therefore,  that  the  money 
which  accrued  to  the  bankrupt  after  the 
28th  of  Novemb^  did  not  &11  into  the 
estate.  Mr.  Bagley's  observation  was  a  cor- 
rect one,  that  it  is  much  to  be  regretted 
that  the  course  was  not  taken  of  annexing 
a  condition  to  the  order,  so  as  to  make  it 
operate  like  the  orders  formerly  made  in 
insolvency,  where  the  Court  declined  to 
pronounce  adjudication  until  the  inscrfvent 
agreed  to  deliver  up  his  after-acquired  pro- 
perty to  the  creditors.  The  only  con- 
dition that  can  be  annexed  to  this  order 
is,  that  the  fund  shall  be  subject  to  the 
costs  of  the  assignee  and  of  the  p^- 
tioner.  Subject,  therefore,  to  these  charges 
being  deducted  out  of  the  legacy  (if  they 
have  not  been  satisfied  otherwise),  the 
legacy  will  belong  unquestionably  to  the 
bankrupt  On  the  question  of  costs  I  have 
by  no  means  a  desire  to  enoounge  the 
appearance  of  formal  parties  upon  an  argu- 
ment, when  they  must  know  that  their 
presence  at  that  argument  can  be  of  no 
benefit  to  either  side,  and  that  nothing  can 
occur  to  prejudice  their  rights.  At  the  same 
time  I  am  unwilling  to  discourage  executors 
and  trustees  in  pursuing  a  course  whidi  has 
unquestionably  facilitated  the  determination 
of  the  question  as  to  the  disposal  of  tiiis 
property.  I  therefore  direct  the  costs  of  all 
parties,  the  assignees,  the  executor,  and  the 
bankrupt,  to  come  out  of  the  fund ;  but  I 
cannot  give  the  executor  the  costs  of  Ms 
taking  advice  on  this  subject  out  of  the 
legacy.  The  order  will  extend  to  the  costs 
of  the  hearing  below,  and  of  the  a{^>eaL 
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Ex  parte  Alexander, 
in  re  thin  and  flett. 


Tbtut  Deed — Examtnation  of  Witness — 
Right  of  Trustee  to  require  a  Witness  to  be 
summoned. 

The  197 th  section  of  the  Bankruptcy  Aety 
1861,  gives  to  the  trustees  and  creditors 
under  a  trust  deed,  duly  registered,  the  same 
powers,  rights  and  privileges  cu  are  possessed 
by  assignees  and  creditors  under  a  fiat : — 
Held,  therefore,  on  the  authority  of  Cooper 
V.  Harding  (1),  that  such  a  trustee  is  entitled 
as  a  matter  of  course  to  summon  as  a  witness 
any  person  whom  he  suspects  to  have  property 
of  the  bankrupt  in  his  possession^  or  supposes 
to  be  indebted  to  the  bankrupt. 

This  was  an  appeal  from  an  order  made 
by  the  Commissioner  of  the  Liverpool  Dis- 
trict Court  of  Bankmptcy,  dismissing  a 
witness  who  had  been  summoned  to  give 
evidence  at  the  instance  of  the  trustee  of 
a  deed  of  assignment  for  the  benefit  of 
creditors. 

The  deed  was  executed  on  the  2l8t  of 
May  1862,  and  duly  registered  on  the  2l8t 
of  June  following.  On  the  17th  of  April 
1863  Mr.  Alexander,  the  trustee,  obtained 
a  summons  requiring  Mr.  Joyce  personally 
to  appear  at  the  Court  on  the  22nd  for  the 
purpose  of  being  examined,  and  to  bring 
and  produce  all  books,  accounts,  Ac  re- 
lating to  the  transactions  between  himself 
and  the  debtors. 

Mr.  Joyce  attended  in  pursuance  of  the 
summons,  but  objected  to  be  sworn  and 
examined  until  it  had  been  proved  that  the 
trust  deed  had  been  assented  to  or  approved 
of  in  writing  by  a  majority  in  number, 
representing  three-fourths  in  value  of  the 
creditors  whose  debts  amounted  to  10/.  and 
upwards.  On  the  other  hand,  it  was  con- 
tended, on  behalf  of  the  trustee,  that  the 
trust  deed,  bearing  the  registrar's  certificate 
of  registration,  produced  by  him  to  the 
Court  was  all  that  was  necessary  to  give 
the  Court  jurisdiction  to  examine  any  person 
in  reference  to  the  estate  and  effects  of  the 
debtors.  The  Commissioner,  however,  dis- 
missed the  summons  on  the  groxmd  that  it 

(1)  7  Q.B.  Rep.  928. 


had  not  been  proved  that  the  trust  deed 
was  executed  or  assented  to  pursuant  to 
the  provisions  in  that  behalf  of  "  The  Bank- 
ruptcy Act,  1861.''  From  this  decision 
Mr.  Alexander,  the  trustee,  appealed. 

Mr.  W.  M.  James  and  Mr.  Bardswell, 
in  support  of  the  appeal,  referred  to  the 
197th  section  of  '^The  Bankruptcy  Act, 
1861"  (2).  Under  this  section  the  trustees 
possessed  all  the  powers  which  assignees 
.under  a  fiat  formerly  had.  They  referred 
also  to  section  120. 

[The  Lord  Chancellor. — That  section 
gives  very  large  powers  to  the  Court,  but 
not  to  the  assignees.] 

Mr.  North,  for  tne  witness,  supported 
the  decision  of  the  Commissioner. — ^The 
registration  of  the  trust  deed  is  by  no  means 
primd  facie  evidence  that  all  the  require- 
ments of  the  192nd  section  have  been  com- 
plied with.  The  197th  section  speaks  of 
the  registration  of  every  such  deed,  and 
registration  is  not  sufficient  unless  the  deed 
is  also  such  a  deed  as  is  referred  to  by 
section  192.  It  is  competent  for  the 
Commissioner  to  receive  evidence  affecting 
the  validity  of  a  composition  deed,  ultra 
the  certificate  of  registration — Ex  parte 
Page,  in  re  Neal  (3). 

The  Lord  Chancellor  directed  the 
matter  to  stand  over  for  inquiry  into  the 
origin  of  the  power  of  assignees  in  bank- 
ruptcy to  simmion  third  parties  to  give 
evidence. 

(2)  This  section  enacts,  that  from  and  after  the 
registration  of  every  sadi  deed  or  instrament  in 
manner  aforesaid,  Uie  debtor  and  creditors  and 
trustees  parties  to  such  deed,  or  who  have  assented 
thereto  or  are  bonnd  thereby,  shall,  in  all  matters 
relating  to  the  estate  and  effects  of  such  debtor,  be 
subject  to  the  joruMliction  of  the  Court  of  Bank-' 
ruptcy,  and  shall  respectively  have  the  benefit  of 
and  be  liable  to  all  the  provisions  of  this  act,  in  the 
sameor  like  manneras  if  thedebtor  had  been  adjudged 
a  bankrupt,  and  the  creditors  had  proved,  and  the 
trustees  had  been  appointed  creditors*  assignees 
onder  such  bankruptcy ;  and  the  existing  or  future 
trustees  of  any  sudi  deed  or  instrument,  and  the 
crediton  under  th^  same  shall,  as  between  them- 
selves respectively,  and  as  between  themselves  and 
the  debtor,  and  against  third  persons,  have  the 
same  powers,  rights  and  remedies,  with  reauect  to 
the  debtor  and  his  estate  and  effects,  and  the  col- 
lection and  recovery  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or  credi- 
tors with  respect  to  the  bankrupt  or  his  acts, 
estate  and  effects  in  bankruptcy. 

(3)  Suprik,  p.  14* 
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Mr,  James  and  Mr,  Bardswdl  (July  18) 
traced  the  power  of  the  assignees  from  the 
commencement  of  the  bankruptcy  system 
to  the  present  time.  It  was  first  given 
by  the  34  k  35  Hen.  8.  c.  4.  s.  2,  and  was 
continued  in  all  subsequent  acts  down  to 
the  6  Geo.  4.  c.  16.  s.  33.  It  is  the  right 
of  the  assignees  to  have  the  power  of  sum- 
moning a  witness  exercised  by  the  Com- 
missioner, if  they  know  or  suspect  that 
he  is  capable  of  giving  information,  kc — 
Cooper  V.  Hardhig  (4). 

Mr.  North,  for  the  witness,  admitted 
that  the  trustee  under  the  deed  stood  in 
the  same  position  as  an  assignee  in  bank- 
ruptcy, and  also  that  the  suspicion  of  the 
party  appljdng  was  suflEicient  to  justify  the 
issuing  of  the  summons.  The  matter,  how- 
ever, was  still  in  the  discretion  of  the 
Court 

The  LoBD  Chakcellob.  —  When  this 
matter  was  originally  mentioned  to  me  I 
felt  some  anxiety  on  the  subject,  because 
if  I  acceded  to  the  application,  it  would 
have  the  effect  of  giving  to  the  trustee, 
under  this  trust  deed,  the  very  extraordinary 
power  which  has  been  conferred  by  the 
statute  certainly  upon  the  Commissioner, 
or  upon  the  Court  concerning  jurisdiction 
in  bankruptcy.  I  have  always  felt  that 
this  was  a  power  of  a  very  striking  and 
anomalous  character,  and  not  easily  to  be 
reconciled  with  the  principles  upon  which 
our  jurisprudence  and  the  administration 
of  justice  usually  proceed.  It  was,  there- 
fore, my  desire  to  have  the  matter  tho- 
roughly examined,  in  order  that  I  might 
not  make  a  decision,  giving  a  trustee  the 
opportunity  of  exercising  this  power,  ex- 
,cept  after  full  research,  and  upon  being 
fiilly  satisfied  of  its  being  possessed  by  the 
trustee.  The  difficulty  that  occurred  to  me 
was  this,  whether  the  power  was  not  to  be 
exercised  exclusively  by  the  Court  K  it 
is  a  power  which  was  formerly  possessed  by 
the  assignees, — if  it  was  formerly  a  right  of 
the  assignees,  or  a  remedy  of  creditors 
under  a  fiat,  there  is,  as  a  matter  of  course, 
a  corresponding  power,  right  and  remedy 
given  to  the  trustees  of  a  registered  deed, 
and  to  the  creditors  who  have  given  their 
assent  to  that  deed.     It  was  therefore  with 

(4)  7  Q.B.  Rep.  928. 


a  desire  of  ascertaining  whether  this  power 
of  summoning  persons  suspected  of  having 
part  of  the  estate  of  the  bankrupt  in  their 
possession,  or  of  being  indebted  to  him,  to 
appear  in  the  Court  of  Bankruptcy,  without 
the  ordinary  protection,  which,  in  a  suit 
filed  for  discovery,  is  afforded  to  the  defen- 
dant, was  the  settled  right  of  assignees  or 
creditors  under  a  bankruptcy,  that  I  desired 
the  matter  to  stand  over.  The  197th  sec- 
tion is  as  follows — [His  Lordship  read  the 
section.] — Now  I  certainly  think  it  woidd 
have  been  much  better  if  this  particular 
power  had  been  made  exerciseable  by  the 
Court  alone,  and  exerciseable  only  after 
the  Court  had  judicially  ascertained  that 
there  was  sufficient  ground  to  warrant  the 
exercise  of  the  power.  But  the  imiform 
practice,  as  has  been  shewn  to  me,  and 
confirmed  by  this  decision  of  the  Court  of 
Queen's  Bench,  has  brought  this  right  or 
power  down  to  be  considered  as  an  ordinary 
^'  right  or  remedy"  of  assignees  or  creditors. 
That  decision  has  even  gone  the  length  (if 
language  means  anything)  of  holding  thiu 
the  Commissioner  not  only  is  warranted, 
but  is  required  to  grant  a  summons  almost 
as  a  matter  of  course,  upon  his  being  in- 
formed that  a  person  having  a  status  which 
gives  him  power  to  act  in  tiie  bankruptcy, 
such  as  an  assignee,  or  a  creditor,  or  the 
solicitor  who  has  acted  in  obtaining  the 
fiat,  states  that  he  entertains  the  suspicion 
or  the  supposition  that  the  person  he  wishes 
to  summon  may  be  imder  the  description 
of  being  suspected  of  having  property  of 
the  bankrupt  in  his  possession,  or  supposed 
to  be  indebted  to  the  bankrupt  I  should 
be  very  glad  if  this  power  should  in  future 
be  exercised  only  by  the  Court;  and  if  the 
Commissioner,  instead  of  acting  in  a  mere 
ministerial  way,  should  think  it  his  duty  to 
require  some  evide;ice  upon  oath  to  be  laid 
before  him,  upon  which  aprimd  facie  case, 
warranting  that  suspicion  or  supposition, 
may  be  justly  founded.  It  is  an  intolerable 
thing  that  a  power  of  this  kind  should 
exist  by  which  the  liberty  of  the  subject 
may  be  invaded,  that  a  man  should  be 
summoned  and  tortured  by  questions  in  a 
Court  of  limited  jurisdiction,  a  Court  sit- 
ting only  for  the  benefit  of  persons  who 
have  interests  adverse  to  him,  and  com- 
pelled to  answer  these  questions  without 
the  protection  that  other  Courts  give  to 


Digitized  by 


Google 


Vol.  32.] 


MICHAELMAS  1882  to  MICHAELMAS  1863. 


57 


persons  in  his  position.  I  am  bound,  how- 
ever, to  hold  thkt  trostees  or  creditors  under 
a  trust  deed  have  a  right  to  examine  any 
third  person;  and  it  follows  therefore  that 
the  Commissioner  is  bound  to  grant  a  sum- 
mons at*  the  instance  of  persons  claiming 
under  a  trust  deed,  as  he  would  at  the 
instance  of  assignees,  and  also  creditors 
under  a  fiaJb,  I  say  aUo  creditors,  because 
the  120th  section  of  the  Consolidation  Act 
of  1849  say*  that  'after  adjudication'  it 
shall  be  lawful  for  the  Court  to  summon, 
k^ ;  that  is  to  say,  before  the  appointment 
of  assignees,  and  as  soon  as  there  has  been 
an  adjudication.  I  think  it  is  a  power 
which  ought  to  be  exercised  with  more  care 
and  circumspection,  and  with  more  of 
judicial  discretion  than  has  been  hitherto, 
apparently,  observed.  At  the  same  time  I 
am  bound  to  say  that  the  language  attri- 
buted to  the  Court  of  Queen's  Bench,  in 
the  case  referred  to,  is  a  sufficient  justifica- 
tion for  the  existence  of  the  practice.  The 
order  will  be  to  discharge  the  order  of  the 
Commissioner,  and  remit  the  matter  back 
to  him ;  with  a  declaration  that  the  trustees 
and  creditors  under  the  trust  deed,  being 
duly  registered,  are  entitled  to  the  same 
powers,  rights  and  privileges,  including  that 
of  summoning  witnesses,  as  are  possessed 
by  assignees  and  creditors  under  ^fiaJt. 


{Ex  parte  fox,  in  re  the 
moseley  greek  coal 
and  coke  compaky 
(limited). 

Joint-Stock  Company/ — Winding  up — 
ContribtUory — Removal  of  Name  impro- 
perly placed  on  the  Register  of  Shareholders 
— Form  of  Application, 

A  perwrCe  name  having  been  improperly 
pkuxd  on  the  register  of  shareholders  in  a 
public  company  was,  on  the  winding  up  of 
the  company,  placed  by  the  Commissioner 
on  the  list  of  contributories.  On  appeal, 
held,  that  thename  being  on  the  register,  the 
Commissioner  could  not  do  otherwise  than 
place  it  on  the  list  of  contributories. 

The  proper  course  in  a  case  like  the  fore- 
going is  to  apply,  under  the  special  statutory 
jurisdiction  {see  19  <^  20  Vict,  c,  47.  s.  25, 
25  <^  26  Vict,  c,  89.  s.  35.),  to  remove  the 
name  from  the  register  of  shareholders. 

NlW  SBJUES,  82.— BA2fKB. 


In  such  a  case,  a  single  notice  of  motion 
may  be  given  intituled  both  in  Chancery  and 
in  BavJcruptdy,  seeking  to  remove  the  name 
as  well  from  the  register  of  shareholders  as 
from  the  list  of  contributories. 

This  was  an  application  to  discharge  an 
order  of  Mr.  Commissioner  Gk)ulbum,  dated 
the  6th  of  March  1863,  whereby  the  name 
of  Sir  Charles  Fox  was  ordered  to  be  placed 
upon  the  list  of  contributories  of  the 
Moseley  Qreen  Coal  and  Coke  Company 
(Limited). 

It  appeared  from  the  evidence  of  Sir 
Charles  Fox,  faken  vivd  v6ce  before  the 
Conmiissioner,  that  he  was  appointed  the 
engineer  of  the  company,  and  consented  to 
accept  twenty  paid-up  shares  of  5/.  each, 
in  part  payment  of  his  professional  charges. 

On  the  30th  of  October  1861  the  secre- 
tary to  the  company  sent  him  a  certificate 
for  the  twenty  shares,  and  also  a  form  of 
receipt  which  he  requested  Sir  Charles  Fox 
to  sign  and  return  at  his  earliest  conve- 
nience. 

In  reply  to  this  Sir  Charles  Fox  wrote 
to  the  secretary  declining  to  sign  the  r^ 
ceipt  on  the  ground  that  the  doing  so 
would,  in  the  event  of  the  company  being 
wound  up,  make  him  a  contributory. 

It  appeared  from  the  minutes  of  the 
company,  that  at  one  meeting  of  the  share- 
holders Sir  Charles  Fox  had  taken  the  chair. 
He,  however,  denied  this,  or  that  he  had 
ever  attended  any  meeting,  except  in  the 
capacity  of  engineer. 

The  Commissioner  held,  that  as  the  name 
appeared  upon  the  register  of  s}iareholders, 
which  could  only  be  altered  in  the  way 
pointed  out  by  the  25th  section  of  the  Joint- 
Stock  Companies'  Act,  1856,  19  A  20 
Vict,  c  47  (1),  this  was  conclusive  evidence 
of  his  being  a  shareholder,  and  that  he  was 
therefore  luible  as  a  contributory. 

Mr,  Amphlett  and  Mr,  Doria,  for  the 
appellant — ^Under  the  19th  section  of  the 
act  of  1856  two  things  are  necessary  to 
constitute  a  shareholder:  not  only  must 
his  name  be  on  the  register,  but  he  must 
have  accepted  shares. 

(1)  This  act  is  now  repealed  and  a  jorisdiction 
similar  to  that  giren  by  the  25th  section  is  con- 
ferred by  8ection35.  of  "The  Companies  Act,  1862** 
(25  ft  26  Yiot.  0.  89). 

I 


Digitized  by 


Google 


58 


CASES  ON  APPEAL  DfrBANKBUPTCY: 


[N.S. 


Mr/ CoU  and  Mr.  Roxburgh,   for  the 
official  liquidator,  cited — 

BircKs  case,  2  De  Gex  •&  J.  10 ;  s.  c. 

27  Law  J.  Rep.  (n.s.)  Bankr.  4. 
WhiUet's  case,  2  De  Gex&  J.  577. 

The  Lord  Chanckixoe. — ^I  think  the 
Commissioner  could  not  have  taken  any 
other  course  than  he  has  done  after  the 
langiiage  reported  in  the  two  cases  that 
have  been  cited ;  but  it  does  not  appear  to 
me,  upon  the  evidence,  that  Sir  Charles  Fox 
ever  agreed  to  become  a  shareholder  in  this 
company ;  and,  altogether,  the  placing  his 
name  on  the  register  appears  to  have  been 
a  very  unwarrantable  act  on  the  part  of 
the  secretary.  His  agreement  was  to  accept 
twenty  shares,  folly  paid  up,  in  part  pay- 
ment of  his  professional  charges;  but  to 
enter  him  on  the  register  as  a  person  who 
had  accepted  twenty  shares,  and  to  debit 
him  with  1^.  apiece,  were  acts  which  were 
not  authorized  by  what  had  taken  place. 
With  regard  to  the  allegation  that  he  at- 
tended meetings  as  a  shareholder  he  states, 
and  there  is  nothing  to  call  his  statement 
into  question,  that  he  attended  the  meet- 
ings in  the  capacity  of  engineer  only;  and 
I  cannot  take  the  books  of  the  company  as 
evidence  that  he  ever  attended  any  meet- 
ings in  the  capacity  of  a  shareholder.  I 
therefore  hold  Uiat,  if  any  application  had 
been  made,  he  would  have  been  entitled  to 
have  his  name  expunged  from  the  register. 
It  does  not  appear  l£at  he  ever  was  called 
upon  to  pay  any  money  in  respect  of  these 
shares.  The  fact  of  his  being  on  the  list 
of  shareholders  seems  to  have  been  con- 
cealed from  him  till  the  30th  of  October, 
when  he  received  the  letter  of  the  secretary 
informing  him  that  the  shares  had  been 
allotted  to  him,  and  requesting  him  to  sign 
the  receipt  This  letter  he  answered  wi& 
out  delay,  returning  the  certificates.  I  am, 
therefore,  clearly  of  opinion  that  Sir  Charles 
Fox's  name  was  improperly  placed  on  the 
list  of  shareholders.  It  will  be  necessary, 
however,  to  intitule  the  notice  of  motion  in 
Chancery  as  well  as  in  Bankruptcy,  and  to 
make  it  an  application  to  remove  the  name 
from  the  register  of  shareholders  as  well  as 
the  list  of  contributories ;  and  then,  upon 
the  amended  notice  of  motion,  I  propose  to 
declare  that  Sir  Charles  Fox  never  was  a 
shareholder,   and  order  his  name   to  be 


removed  both  from  the  register  and  from 
the  list  of  contributories.  Deposit  to  be 
returned  I  caimot  ^ve  him  any  costs,  on 
account  of  the  reported  cases ;  and,  besides, 
he  has  not  come  here*  with  a  correct  appli- 
cation. 


Westbury,  L.C.  )   Ex  parU  litbbock,  in 
May  22.         j      re  flood  and  lott. 

Secured  Creditor — Interest  mhseguent  to 
the  Bankruptcy, 

Under  the  usual  order  made  upon  the 
petition  of  an  equitable  mortgagee,  directing 
the  securities  to  be  realized  and  applied  «» 
payment  of  principal,  interest  and  costs,  and 
giving  the  equitable  mortgagee  leave  to  prove 
for  the  deficiency,  the  calculation  of  in- 
terest must  be  made  to  the  date  of  the  bank- 
ruptcy only,  and  the  mortgagee  cannot 
claim  to  retain,  in  the  first  instance,  out  of 
the  proceeds  of  the  securities,  interest  accrued 
subsequent  to  the  bankruptcy, 

This^was  an  appeal,  by  Sir  3(Am  'William 
Lubbock,  Bart,  tiie  surviving  partner  in 
the  firm  of  Lubbock,  Foster  k  Co.,  bank««, 
from  the  order  of  the  Commissi<»i^  of  the 
Exeter  District  Court  of  Banknipt<7,  dated 
the  17th  of  April  1863,  whereby  Sir  J.  W. 
Lubbock  was  ordered  to  repay  to  the  assig- 
nees of  the  bankrupts  the  sum  of  275/.  2s., 
which  he  was  therein  stated  to  have  been 
paid  over  and  above  20«.  in  the  pound  upon 
a  debt  of  7,179/1  \%s.  6d.,  and  that  no  fur- 
ther dividend  should  be  retained  on  the 
proofs  for  2,708/.  7*.  6d.  and  6,000/.  therein 
mentioned,  and  that  no  farther  dividend 
should  be  paid  to  Sir  J.  Lubbock  out  of  the 
joint  or  separate  estates  of  the  bankrupts. 

Christopher  Samuel  Flood  and  Harry 
Buckland  Lott,  bankers  at  Hooiton,  in 
Devonshire,  were  declared  bankrupt  upon 
a  fiat  issued  on  the  2drd  of  Nov^nber  1^7. 
At  the  time  of  the  bankruptcy  Meaars^  Lub- 
bock, Foster  <k  Co.  were  miditors  on  the 
joint  estate  for  7,310/.  7s,  1  Id,  At  ^e  same 
time  they  held  the  joint  and  several  promia- 
sory-notes  of  the  two  bankrupts  as  c<dlate- 
ral  security  for  6,000/.  They  also  held  aa 
equitable  mortgagees,  first,  the  titie-deeda 
of  property  belonging  to  the  joint  estate 
of  the  buikrupts,  secondly  the  title-deads 
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of  property  belonging  to  the  separate  estate 
of  Flood,  and,  thirdly,  the  title-deeds  of 
property  belonging  to  a  Mr.  Mules,  which 
had  been  deposited  with  the  bankrupts  as 
a  security  for  money  due  to  them. 

In  1849  Messrs.  Lubbock  k  Co.  presented 
a  petition  to  the  Court  of  Bankruptcy,  pray- 
ing for  a  declaration  that  they  were  equit- 
able mortgagees  of  the  estates  comprised  in 
the  deeds  and  securities  deposited  with 
them,  and  that  it  might  be  referred  to  the 
Commissioner  acting  in  prosecution  of  the 
fiat  to  take  an  account  of  what  was  due  to 
the  petitioners  for  principal  and  interest  by 
virtue  of  the  said  several  securities,  and  that 
the  same  estates  and  securities  might  be 
sold,  and  that  out  of  the  monies  which 
should  arise  and  be  produced  from  such 
sale,  and  out  of  the  rents  and  profits  in  the 
mean  time,  after  payment  of  costs,  the  sum 
due  to  them,  with  subsequent  interest,  might 
be  paid;  or  if  the  same  should  not  be  suffi- 
cient, then  that  the  petitioners  might  be 
at  liberty  to  prove  for  the  residue  against 
the  joint  or  separate  estates  of  the  bank- 
rupts as  they  might  be  advised. 

On  the  6th  of  August  1849  an  order  was 
made  by  Sir  J.  L.  Knight  Bruce,  Y.C.,  the 
chief  Judge  of  the  Court  of  Bankruptcy,  upon 
this  petition,  by  which  it  was  declared  that 
the  petitioners  were  equitable  mortgagees 
upon  the  premises  comprised  in  the  title- 
deeds,  and  it  was  referred  to  the  Commis- 
sioner to  take  an  account  of  the  principal 
and  interest  due  to  them  in  respect  of  their 
securities,  and  the  premises  were  directed 
to  be  sold,  and  the  monies  arising  from  the 
sale  to  be  applied,  after  payment  of  the 
expenses  incident  to  the  sale,  and  of  the  costs 
of  the  application,  in  payment  to  the  peti- 
tioners of  what  should  be  found  due;  and  if 
the  monies  arising  from  the  sale  should  not 
be  sufficient  for  that  purpose,  the  petitioners 
were  to  be  at  liberty  to  go  in  and  prove 
under  the  fiat  for  the  deficiency,  and  be 
admitted  creditors  thereunder  for  what  they 
should  so  prove,  and  be  paid  a  dividend  or 
dividends  thereon  rateably  and  in  equal 
proportion  with  the  rest  of  the  creditors. 

On  the  13th  of  June  1850  the  Commis- 
sioner (Mr.  Commissioner  Bere)  made  his  re- 
port, by  which  he  found  that  7,1 79/L 18*.  6d 
was  due  to  Lubbock  &  Co.  by  virtue  of 
the  securities  for  principal  and  interest  cal- 


culated to  the  date  of  the  fiat,  together  with 
a  further  sum  of  834/.  1«.  6d  for  interest 
to  the  31 8t  of  May  1850,  making  altogether 
8,014/.,  and  not  including  interest  subse-. 
quent  to  the  last-mentioned  date. 

Messrs.  Lubbock  k  Co.  having  elected  to 
prove  against  each  of  the  separate  estates 
of  the  bankrupts  on  the  promissory-notes 
for  6,000/.,  on  the  12th  of  August  1851 
the  Commissioner  made  another  order,  on 
the  application  of  Messrs.  Lubbock  &  Co., 
ordering  that  their  claim  against  the  joint 
estate  should  be  withdrawn,  and  that  they 
should  be  at  liberty  to  prove  such  amount 
as  might  be  due  to  them  on  the  promissory- 
notes  against  the  several  separate  estates  of 
the  bankrupts. 

Several  sums  of  money,  amounting  in 
the  whole  to  5,854/.  16«.  3c/.,  being  the 
proceeds  of  the  deposited  securities,  were 
from  time  to  time  paid  to  Messrs.  Lubbock 
<k  Co.  They  also  received  1,354/.  3«.  9d 
dividend  on  the  separate  estate  of  Flood, 
and  387/.  10*.  dividend  on  the  separate 
estate  of  Lott  These  sums  together,  amount- 
ing to  7,596/.  10*.,  exceeded  the  amount  of 
the  debt  found,  due  to  the  date  of  the  fiat 
by  41 6/.  1 1*.  6c/.,  but  Sir  J.  Lubbock  claimed 
to  have  the  proceeds  of  the  securities  applied 
in  the  first  place  in  pajonent  of  interest 
accrued  due  since  the  fiat  upon  so  much  of 
the  debt  as  from  time  to  time  remained 
unpaid ;  so  that  if  Lubbock  k  Co.  were  not 
entitled  to  any  interest  on  the  7, 1 79/.  1 8*.  6d 
found  due  to  them  after  the  23rd  of  No- 
vember 1847,  other  than  the  rents  were 
sufficient  to  satisfy,  they  had  been  overpaid 
by  the  amount  of  416/.  lis.  6d.,  which  the 
official  assignee  claimed  to  have  repaid  by 
them,  after  deducting  the  costs  to  which 
their  solicitors  were  entitled,  and  which 
would  reduce  the  amount  to  the  above- 
mentioned  sum  of  275/.  2*. 

Several  sums  of  money  had  also  been 
paid  to  Messrs.  Lubbock  <fe  Co.  in  respect 
of  rents  accrued  due  before  such  sale  of  the 
property  comprised  in  the  securities ;  but 
it  was  not  contended  that  they  were  not 
entitled  to  apply  them  in  reduction  of 
interest 

Upon  the   application  of  the  creditors' 
assignees  and  official  assignee  of  the  estate 
of  the  bankrupts,  the  order  now  appealed  • 
from  was  made  by  Mr.  Biggs  Andrews, 
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Q.C.,  the  Commissioner  of  the  Exeter  Dis- 
trict Court  of  Bankruptcy. 

Mr,  Daniel  and  Mr,  De  Gex,  for  the 
appellants,  cited — 

JEx  parte  Shepherd^  in  re  Plummer,  2 
Mont.  D.  &  D.  204;  S.C.  1  PhiL  56. 
Ex  parte  Peacock^  2  Glyn  &  J.  27. 
Mr.  Bacon  and  Mr,  Bevir,  for  the  assig- 
nees, were  not  called  upon. 

The  LoED  Chancellor. — ^This  case  has 
been  very  ingeniously  argued,  but  when 
carefully  considered  does  not  present  much 
difficulty.  The  present  petitioner  had  at  the 
date  of  the  bankruptcy  a  debt  of  7,179/. 
ISs,  6d,y  in  respect  of  which  he  held  several 
securities  as  equitable  mortgagee.  I  will 
take  those  securities  upon  the  representation 
of  the  learned  counsel  for  the  appellant  to 
have  consisted,  first,  of  property  belonging 
to  the  bankrupts  jointly;  secondly,  of  pro- 
perty belonging  to  one  of  the  bankrupts 
severally;  and  thirdly,  of  deeds  to  which 
they  laid  claim  as  relating  to  property 
belonging  to  a  Mr.  Mules,  who  in  this 
respect  may  be  assumed  to  have  acted  as  a 
surety.  Now,  the  security  of  the  appellant 
was  a  security  belonging  to  him  simply  as 
equitable  mortgagee.  Nothing  is  better 
settled  by  the  practice  of  this  Court  for  the 
last  sixty  years  than  that  where  security  is 
held  by  a  creditor,  and  after  a  bankruptcy 
he  presents  his  petition,  to  have  that  security 
resJized,  he  is  not  entitled  to  any  interest 
subsequent  to  the  date  of  the  fiat  Now  the 
language  of  orders  made  by  the  Court  is  to 
be  construed  with  reference  to  the  settled 
rules  of  the  Court,  and  this  observation  par- 
ticularly applies  to  the  order  made  in  August 
1849.  The  present  petitioner  presented  this 
petition  in  April  1849,  upon  which  this  order 
was  made,  viz. ,  that  the  Commissioner  should 
compute  the  principal  and  interest  due  to 
the  petitioners  in  respect  of  their  securities, 
that  the  property  should  be  sold,  and  out  of 
the  proceeds  the  costs  should  be  paid,  and 
after  payment  to  the  petitioners  of  what 
should  be  found  due  to  them  as  aforesaid, 
the  surplus,  if  any,  should  be  paid  to  the 
assignee.  All  that  we  have  to  do  is  to  con- 
strue that  order,  and  it  must  be  construed 
with  reference  to  the  rule  of  the  Court.  I 
am  not  at  liberty  to  assume  that  the  Court 
in  using  that  language  intended  to  depart 


from  the  oidinaiy  rule;  ndther  does  there 
appear  to  have  been  any  special  circum- 
stances existing  at  the  time  of  the  order, 
which  can  be  used  for  the  purpose  of  set- 
ting that  rule  aside.  I  am  bound  therefore 
to  say,  without  reference  to  the  prayer 
of  the  petition,  which  abundantly  confinna 
that  conclusion,  that  under  the  direction 
to  compute  principal  and  interest,  interest 
is  to  be  computed  according  to  the  rules  of 
the  Court,  and  must  therefore  stop  at  the 
date  of  the  fiat.  That  being  so,  the  f<»rm 
of  the  order  settles  the  whole  question  as 
to  the  joint  security,  inasmuch  as  the  form 
of  the  order  gives  the  whole  proceeds  over 
to  the  assignee,  after  payment  of  the  costs, 
principal  and  interest  so  computed.  The 
attempt  on  the  part  of  the  petitioner  seems 
to  be  founded  entirely  on  the  erroneous  act 
of  the  Commissioner  in  finding  that  a  sum 
was  due  to  the  petitioner  for  interest  cal- 
culated to  the  date  of  the  fiat,  together 
with  a  further  sum  for  interest  acorued  due 
since  the  date  of  the  fiat  That  computation 
was  made  in  error,  and  was  not  justified  by 
the  order ;  and  the  attempt  to  press  that 
unwarranted  act  on  the  Court  is  such  as  I 
cannot  listen  to.  But  then  it  is  said,  that 
by  the  election  of  the  petitioner  the  matter 
is  concluded;  but  it  is  plain  that  this  is  not 
so.  The  election  was  exercised  in  respect 
of  6,000/.  that  was  proved  against  the  sepa- 
rate estates  of  the  two  bankrupts.  That 
left  the  present  petitioner  entitled  to  the 
benefit  of  the  order  of  August  1849,  to  the 
extent  of  the  surplus,  viz.  1,179/.  18«.  6<i. 
He  has  actually  received  that  sum  by 
vii*tue  of  the  order  of  August  1849,  and 
having  received  in  respect  of  the  separate 
estate  the  whole  of  the  6,000/.,  and  under 
the  order  of  August  1849  the  whole  of  the 
1,179/.  ISs,  6</.,  the  present  attempt  is 
reduced  simply  to  an  attempt  to  have  paid 
to  the  petitioner  interest  subsequent  to  the 
date  of  the  fiat — ^an  attempt  which  is  utterly 
precluded  by  the  terms  of  the  order.  The 
Commissioner,  therefore,  has  come  to  a 
right  conclusion,  and  the  present  applica- 
tion must  be  refused,  with  costs. 
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Westbuby,  L.C.  )  Ex  parte  iawbenob,  in 
May  22,        j  re  bbalb's  assignment. 

Trtut  Deed — Examination  of  Trustee — 
The  Bankruptcy  Act,  1861,  *.  136. 

Tke  Court  of  Bankruptcy  has  jurisdiction 
to  summon  a  trustee  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors  to  he 
examined  touching  his  dealings  with  the 
trust  estate;  and  the  Court  of  Appeal  will 
not  inquire  into  the  sufficiency  of  the  grounds 
upon  which  such  a  summons  has  been  issuecL 

This  was  an  appeal  from  an  order  of 
Mr.  Commissioner  Fane,  directing  a  war- 
rant to  issue  for  the  committal  of  the 
appellant  to  the  Queen's  Prison  until  he 
shonld  submit  himself  to  be  sworn  in  this 
matter. 

The  appellant  was  one  of  the  trustees  of 
a  deed  of  assignment  executed  by  Beale 
for  the  benefit  of  his  creditors,  and  had 
been  summoned  upon  the  application  of 
three  of  the  creditors  to  attend  an  adjourned 
meeting  under  the  deed  to  be  held  before 
Mr.  R^^istrar  Roche  on  the  2nd  of  March 
last  Mr.  Lawrence  attended  this  meeting, 
and  being  required  to  be  sworn  in  order  to 
his  being  examined  touching  his  dealings 
with  the  trust  estate,  declined  to  be  sworn, 
whereupon  the  Registrar  referred  the  matter 
to  the  Commissioner;  and  upon  Mr.  Law- 
rence continuing  his  refusal  to  be  sworn, 
the  Commissioner  made  the  order  of  com- 
mittal 

Mr.  Swanston,  for  the  appellant,  referred 
to  the  136th  section  of  tihe  Bankruptcy 
Act,  1861,  and  contended  that  there  was 
no  ''claim,  dispute  or  difference^  which 
justified  the  issuing  of  the  summons.  A 
primd  facie  case  ought,  at  all  events,  to  be 
made  out  against  the  trustee  before  he 
could  be  called  upon  to  be  examined.  At 
all  events;  the  Registrar  had  n^  authority 
to  issue  the  summons. 

Mr,  Bagley,  who  appeared  for  the  cre- 
ditors, was  not  called  upon. 

The  LoBD  Chancellob  said  that  a 
trustee  under  a  registered  deed  for  the 
benefit  of  creditors  stood  in  the  same 
relation  to  the  creditors  as  an  assijgnee  in 
bankruptcy  did  to  those  who  had  proved 
their  debts,  and  it  was  his  duty  to  submit 


to  an  examination  when  required.  No 
doubt  the  better  rule  of  practice  would  be, 
that  there  should  be  some  primd  'facie 
ground  alleged  for  the  application  before 
a  summons  was  granted  for  the  examina- 
tion of  a  trustee;  but  it  was  not  for  the 
Court  of  Appeal  to  determine  the  suffi- 
ciency of  those  grounds,  if  they  appeared 
sufficient  to  the  Commissioner.  The  Com- 
missioner had  a  discretionary  power,  and 
the  Court  would  not  interfere  with  his 
discretion.  His  Lordship,  after  referring 
to  the  197th  section  of  the  act,  said,  that 
where  the  relation  of  trustee  and  cestui  que 
trust  existed,  if  the  cestui  que  trust  desired 
information  as  to  the  trust  estate,  this  was 
quite  sufficient  "claim,  dispute  or  differ- 
ence'^  within  the  meaning  of  the  136th 
section.  It  had  been  objected  that  the 
summons,  being  issued  by  the  Registrar, 
and  not  by  the  Commissioner,  was  irre- 
gular, but  if  the  Commissioner  thought  fit 
to  have  the  trustee  examined,  his  decision 
would  operate  retroactively,  and  the  trustee 
could  not  be  permitted  to  fence  with  the 
Court  so  as  to  obstruct  the  rendering  of 
the  accounts.  The  appeal  must  be  dis- 
missed with  costs. 


Westbuby,  L.C.  )  Ex  parte  moboan,  in  re 

Jllly  18.  J  PENNEU*. 

Practice — Bankrupt  Law  Consolidation 
Acty  1849,  s,  27. — Registrar  sitting  for  the 
Commissioner, 

An  order  made  by  a  registrar  sitting  for 
the  Commissioner  under  the  27th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849, 
must  shew,  on  the  face  of  it,  the  nature  of 
the  circumstances  under  which  the  registrar 
was  authorized  so  to  sit. 

Mr,  Charles  Russell  moved  in  this  case, 
on  behalf  of  the  assignees  of  the  bankrupt's 
estate,  that  the  claim  of  Messrs.  Sichel  & 
Alexander  against  the  estate  might  be 
disallowed  and  the  proof  expunged.  The 
motion  was  by  way  of  appeal  from  the 
order  of  Mr.  Registrar  Thnng,  whilst  act- 
ing for  and  in  the  absence  of  the  Com- 
missioner of  the  Liverpool  District  Court 
of  Bankruptcy. 

The  LoBD  Chancellob  asked  by  what 
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authority  the  registrar  had  heard  the  appli- 
cation. 

Mf,  BusmU  pointed  out  the  27th  section 
of  the  Bankrupt  Law  Consolidation  Act, 
1849,  which  enacts  that  any  registrar  of 
the  Court  may,  during  vacation  or  during 
the  illness  or  absence  from  any  other  rea- 
sonable cause  of  any  Commissioner  thereof 
act  for  and  as  the  deputy  of  such  Com- 
nussioner ;  and  any  such  registrar  so  acting 
shall  have  and  exercise  all  power  vested  in 
the  Court  except  the  power  of  commitment, 
the  hearing  of  any  disputed  adjudication, 
or  the  hearing  or  determining  of  any  ques- 
tion of  the  allowance  or  suspension  of  any 
bankrupt's  certificate.  The  order  of  the 
registrar  was  probably  invalid,  inasmuch  as 
it  did  not  comply  with  the  44th  Rule  of 
1849,  which  provides  that,  **  except  in 
cases  of  emergency,  the  nature  whereof 
shall  be  entered  on  the  proceedings,  no 
registrar  shall  sit  or  act  for  any  Commis- 
sioner without  the  express  request  in 
writing  of  such  or  some  other  Commis- 
sioner." 

Mr,  Little  appeared  for  Messrs.  Sichel 
&  Alexander. 

The  Lord  Chancellor  said  that  he  felt 
it  to  be  his  duty  to  see  that  these  orders 
were  properly  made.  It  was  essential  not 
only  tiat  the  order  shoiild  be  properly  made, 
but  that  it  should  shew  on  the  face  of  it  that 
it  wa*properly  made.  There  was  nothing  on 
the  record  in  this  instance  to  shew  that  the 
Commissioner  was  absent,  "  frt)m  illness  or 
any  other  reasonable  cause,"  or  that  the 
registrar  had  been  expressly,  in  writing, 
requested  to  act  for  him.  If  the  order  had 
been  made,  as  one  of  the  learned  counsel 
had  suggested,  by  consent,  then  there  was 
no  appeal  He  could  not  allow  any  further 
irregularities  in  these  matters ;  and  he  cer- 
tainly could  not  act  upon  the  order  at 
present. 

After  some  frirther  discussion,  it  was 
arranged  that  a  communication  should  be 
made  to  the  Commissioner,  to  ascertain 
whether  the  registrar  had  been  duly  autho- 
rized to  act  for  him ;  and  if  not,  that  the 
matter  should  be  referred  back  to  the  Com- 
missioner. 


WK8raTrBY,L.C.  )^^^^  spybk,  in  re 

JuTJsO.        j  '^^'^^' 

The  Bankruptcy  Act,  1861,  w.  192, 197. 
— Trust-Deed  for  Benefit  of  Creditor* — 
Potver  enabling  Trustees  to  pay  Creditors 
under  \0L  in  full. 

A  power  in  a  deed  of  assignment  for  the 
benefit  of  creditors  enabling  the  trustees  to 
make  such  arrangements  with  the  creditors 
uihose  debts  are  under  \0L  as  they  may  deem 
expedient,  is  inconsistent  with  the  provisions 
in  the  Bankruptcy  Act,  1861 ;  but  where  the 
deed  shewed  a  dear  intention  that  the  estate 
should  be  administered  as  in  Bankrupteyy 
— Held,  that  the  particular  power  might  be 
rejected  as  repugnant  to  the  general  tenor  of 
the  deed,  arid  that  its  existence  formed  no 
objection  to  the  validity  of  the  deed  nor  to  the 
capacity  of  registering  it  under  the  statute. 

The  question  in  this  case  was  as  to  tlie 
validity  of  a  deed  of  assignment  for  the 
benefit  of  the  creditors  of  Walter  Joaej^ 
By  this  deed,  which  'was  dated  the  5th  of 
September  1862  and  made  between  Walter 
Josephs,  of  the  first  part,  Jones  Spyer,  trus- 
tee for  himself  and  ^e  rest  of  the  creditors 
of  the  said  Walter  Josephs,  of  the  second 
part,  and  the  several  otiier  persons  whoee 
names  and  seals  were  thereunto  subscribed 
and  set,  being  respectively  creditors  of  the 
said  W.  Josephs,  of  ih^  third  part,  after 
reciting  among  other  things  that  the  said 
W.  Josephs  had  become  and  was  then  justly 
and  truly  indebted  unto  the  said  sev^id 
persons  parties  thereto  of  the  second  and 
third  parts  in  l^e  several  sums  of  money 
set  opposite  to  their  respective  names  in 
the  schedule  thereunder  written,  which  he 
was  unable  to  pay  in  full,  and  he  had  there- 
fore proposed  and  agreed  to  assign  all  his 
estate  and  ^ffects  unto  the  said  Jones  Spyer 
for  the  benefit  of  his  creditors  as  therdn- 
after  mentioned ;  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement  and  in 
consideration  of  the  premises,  the  said  W. 
Josephs  bargained,  sold,  assigned,  trans- 
ferr^  and  set  over  unto  the  said  Jonee 
Spyer,  his  executors,  administratofs  and 
assigns,  all  and  eveiy  the  stock-in-laade, 
goods,  wares,  merchandises,  books  of  ac- 
count, debtSi  sum  and  sums  of  mcmey  and 
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all  secoiitiei  for  money,  vouchers  and  other 
docmnenta,  and  other  writings,  and  all 
other  the  personal  estate  and  effects  what- 
soever  and  wheresoever  of  the  said  W. 
Josephs  (except  leasehold  estates  and  shares 
in  anj  company  or  undertaking)  in  posses- 
sion, reversion,  remainder  or  expectancy, 
upon  trust  to  collect  and  receive,  or  sell 
and  dispose  of  the  said  thereby  assigned 
premises,  and  stand  possessed  of  the  monies 
to  arise  from  such  sale,  and  of  the  profits 
in  the  mean  time,  upon  trust,  in  the  first 
place  to  retain  and  reimburse  himself  all 
costs,  charges  and  expenses  of  preparing 
and  making  such  sal^  <fec,  and  aLso  all 
costs,  charges  and  expenses  of  preparing 
the  present  indenture,  and  also  to  pay  all 
salaries,  wages,  charges  and  allowances  to 
be  made  to  clerics,  accountants,  agents  and 
subordinates ;  and  in  the  last  place  to  pay, 
retain  and  satisfy  rateably  and  proportion- 
ately, and  without  any  preference  or  priority, 
to  the  said  Jones  Spyer  and  the  oUier  per- 
sons parties  thereto  of  the  third  part  who 
should  execute  the  deed,  the  several  debts  or 
sums  of  money  set  opposite  to  their  respec- 
tive names  in  the  schedule  thereto,  and  all 
other  the  creditors  of  the  said  Walter  Josephs 
(subject  to  the  covenant  thereinafter  con- 
tained for  verifying  the  amounts  thereof), 
and  to  pay  the  residue  (if  any)  of  the  said 
monies  unto  the  said  W.  Josef^  his  exe- 
cutors, administrators  or  assigns. 

The  deed  also  contained  the  following 
proviso: 

"Provided  always,  and  it  is  hereby 
covenanted  and  agreed  by  and  between  the 
aeveral  parties  hereto,  that  it  sh&U  be  lawful 
for  the  said  Jones  Spyer,  at  the  expense  of 
the  said  trust  estate,  to  require  the  amount 
of  any  debt  or  debts  of  any  or  either  of  the 
several  creditors  parties  hereto  to  be  verified 
by  solemn  decliuration,  or  in  such  othw 
manner  as  to  the  said  trustees  .shall  seem 
expedient ;  and  in  the  event  of  any  such 
o^tor  or  creditors  refusing  or  foiling  so 
to  verify  his  or  their  debt  or  debts,  or  de- 
clining to  execute  these  presents,  then  such 
creditor  or  creditors  so  refusing  or  fEdling 
or  declining  as  aforesaid,  shall  lose  iJl 
benefit,'  dividends  and  advantage  to  be  de- 
rived from  or  otherwise  claimed  under  these 
presents,  anything  herein  contained  to  the 
contrary  notwithstanding.  And  thereupon 
the  said  Jones  Spyer  is  hereby  authorized 


and  empowered,  but  it  is  not  incumbent  on 
him,  to  pay  sudi  last-mentioned  dividends 
or  dividend  unto  Walter  Josephs,  his  exe- 
cutors, administrators  or  assigns,  and  the 
said  Jones  Spyer  is  hereby  authorized  and 
empowered  to  pay  or  make  such  arrange- 
ments with  the  creditors  whose  debts  are 
under  10/.,  and  to  pay  the  costs  (if  any) 
of  the  creditors  proceeding  against  the  said 
Walter  Josephs  for  the  recovery  of  their  ' 
debts  as  he  ^e  said  Jones  Spyer  may  deem 
expedient" 

And  the  deed  contained  a  release  by 
the  several  creditors  parties  thereto  of  tiie 
second  and  third  parts. 

Certain  creditors  having  claimed  a  spe- 
cific lien  on  the  proceeds  of  several  parcels 
of  goods  supplieid  by  them  to  Josei^s,  the 
trustee  of  the  deed  presented  a  petition  to 
the  Court  of  Bankruptcy  for  a  declaration 
that  no  such  lien  existed,  and  that  such 
proceeds  formed  part  of  the  estate  divisible 
amongst  the  creditors  under  the  deed. 
Upon  the  petition  coming  on  to  be  heard 
b^ore  Mr.  Commissioner  Fane,  his  Honour 
was  of  opinion  that  several  of  the  provi- 
sions of  the  Bankruptcy  Act,  1861,  had 
not  been  observed,  and  that  he  was  there- 
fore unable  to  proceed  in  the  matter. 

From  this  decision  the  trustee  now  ap- 
pealed. 

Mr.  Bacon  and  Mr,  Roxhvrghy  for  the 
appellant,  supported  the  deed. — ^They  cited 
Ex  parte  Morgcui  {\),  • 

Mr,  Sargoody  for  the  respondents,  the 
creditors  claiming  the  specific  lien,  con- 
tended that  the  deed  did  not  satisfy  the 
requirements  of  the  192nd  section.  The 
clause  excluding  creditors  who  should  faH 
to  execute  was  fatal 

[The  Lord  Chancsllob  pointed  out  that 
this  clause  was  nonsense;  it  enabled  the  trus- 
tee to  require  the  amount  of  debt  of  any  of 
the  creditors  parties  thereto  to  be  verified, 
and  in  the  event  of  such  creditor  or  credi- 
tors refusing  to  execute,  such  creditor  or 
creditors  so  refusing,  <kc.  should  lose  all 
benefit.]. 

Then  the  clause  which  authorized  the 
testator  to  pay  the  creditors  whose  debts 
were  under  10^.  in  full  invalidated  the 
deed :  no  inequality  in  the  distribution  of 
the  assets  amongst  the  creditors  could  be 

(1)  Ante,  p.  15. 
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tolerated  in  a  deed  registered  under  the 
192nd  section.  He  cited  Gardner  v.  Chap- 
man (2). 

Mr,  Roxburgh  replied. 

The  Lord  Chancellor  said,  the  only 
difficulty  he  felt  was  as  to  the  clause  em- 
powering the  trustee  to  pay  in  full  credi- 
tors under  10/.,  and  upon  this  point  he 
reserv^  his  judgment;  he  did  not  think 
the  rest  of  the  deed  objectionable. 

The  Lord  Chancellor  (July  30). — 
This  was  an  objection  to  the  validity  of  a 
trust-deed,  founded  upon  the  circumstance 
that  in  the  deed  a  power  is  given  to  the 
trustee  of  paying  in  full  creditors  under 
\0L  It  is  a  power  without  any  obligation 
to  exercise  it,  a  power  committed  entirely 
to  the  discretion  of  the  trustees.  It  was 
said  that  to  pay  these  creditors  in  fiill  was 
at  variance  with  the  rule  of  administration 
in  bankruptcy,  and  that  therefore  the  deed 
was  avoided.  If  it  had  been  a  trust,  or 
absolute  direction  to  pay,  there  might  have 
been  ground  for  the  objection;  but  inas- 
much as  the  deed  proposes  only  to  give 
liberty  to  the  trustee,  if  the  exercise  of  that 
liberty  be  at  variance  with  the  duty  and 
obligation  of  the  trustee  as  declared  by  the 
rest  of  the  deed  and  the  law  applicable  to 
it,  then  the  liberty  being  repugnant  to  the 
higher  duty  is  simply  a  power  which  the 
trustee  has  no  right  to  exercise.  I  must 
therefore  hold,  that  the  power  is  no  ob- 
jection to  the  validity  of  the  deed;  but 
that  the  power  being  repugnant  to  the 
duty  of  the  trustee  cannot  be  exercised 
by  him.  Much  misapprehension  has  arisen 
with  respect  to  these  trust-deeds  from  not 
attending  to  the  full  effect  and  meaning  of 
the  197th  clause  of  the  act  of  1861.  There 
is,  imdoubtedly,  some  obscurity  in  the  ante- 
cedent enactments  of  section  192,  arising 
in  a  great  degree  from  amendments  and 
alterations  that  were  made  in  the  language 
of  the  original  bill;  but,  nevertheless,  it  is 
clear  that  the  operation  and  effect  of  a  trust- 
deed  duly  registered  in  conformity  with 
the  192nd  section  are  defined  with  accuracy 
by  the  197th  section.  K  a  deed  has  been 
duly  and  completely  registered  under  the 
192nd  section,  that  deed  has  the  full  opera- 
tion and  effect  attributed  to  it  by  the  197th 

(2)  7  Cknn.  B.  Rep.  N.S.  817;  b.  c  29  Law  J. 
Rep.  (N.8.)  C.P.  281. 


section,  and  it  subjects  the  whole  estate 
and  effects  of  the  debtor  to  be  applied  for 
the  benefit  of  his  crediton,  and  the  rights 
of  the  creditors  are  defined  by,  and  must 
be  collected  from,  the  197th  section.  Credi- 
tors under  a  deed  of  trust  are  put  in  the 
same  position  in  which  creditors  under  a  fiat 
are  placed  by  the  Bankrupt  Law.  Secured 
creditors,  therefore,  rank  under  the  deed  of 
trust  for  the  amount  remaining  after  deduc- 
tion of  the  value  of  their  securities.  With 
regard  to  the  doubt  that  has  been  sug- 
gested, whether  the  deed  of  trust  affects 
tiie  whole  of  the  estate  of  the  bankrupt,  it 
is  positively  declared  by  the  197th  section 
that  the  creditors  shall  have  the  benefit  in 
like  manner  as  if  the  debtor  had  been  ad- 
judged a  bankrupt,  and  that  the  trustees 
and  the  creditors  shaU  have  the  same 
powers,  rights  and  remedies  with  respect 
to  the  debtor  and  his  estate  and  effects 

Swords  which  are  used  without  any  quali- 
ication  or  deduction),  and  the  collection 
and  recoveiy  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or 
creditors  with  respect  to  the  banlmipt  or 
his  acts,  estate  and  effects  in  bankruptcy. 
Then  follows  a  direction  that,  except  the 
deed  directs  otherwise  with  req>ect  to  juris- 
diction, the  Court  in  Bankruptcy  shall  have 
plenaiy  jurisdiction  to  decide  every  ques- 
tion. Now  that  exception  refers  to  what 
may  veiy  naturally  be  put  into  a  deed,  a 
proviso  for  questions  bemg  settled  by  arbi- 
tration. It  may  be  also  possible  that  some 
different  rule  of  administration  may  be 
adopted;  as,  for  example,  that  there  should 
be  no  distinction  between  joint  and  sepa- 
rate creditors.  But  the  whole  effect  of  this 
197th  section,  if  it  be  properly  attended  to^ 
construed  and  appreciated,  is  to  give  to  the 
deed,  the  moment  it  attains  the  character  of 
being  a  duly  registered  deed,  a  comprehen- 
sive effect  upon  all  the  estate  and  effects  of 
the  debtor,  and  the  particular  operation 
of  making  the  positive  and  relative  rights 
of  the  trustees  and  creditors  claiming  under 
it  the  same  as  the  rights  of  assignees  and 
creditors  under  a  fiat  This  is  still  further 
exemplified  by  the  200th  section,  for  wh^:e 
it  is  not  competent  to  have  a  deed  that 
shall  answer  entirely  the  requisites  of  the 
192nd  section,  the  model  deed,  which  is 
given  by  the  schedule,  conveys  all  the  estate 
and  effects  of  the  debtor  in  like  manner  as 
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if  he  luid  become  a  bankrupt  It  is  farther 
illustrated  by  the  198th  sectioD,  which 
deprives  the  creditor  who  has  assented  to 
the  deed  of  trust,  or  is  bound  by  the  deed 
of  trusty  from  having  recourse  to  any  pro- 
cess whatever,  either  against  the  estate  or 
the  person  of  the  debtor.  I  am,  therefore, 
of  c^nnion,  in  the  present  case,  that  the 
objection  is  not  well  founded.  The  deed  of 
trust  states  an  intention  to  have  the  whole 
estate  of  the  debtor  administered  as  if  it 
were  a  case  of  bankruptcy,  and  that  the 
debts  diall  be  pud  to  the  creditors,  and  all 
questions  relating  to  the  trust  estate  decided 
according  to  English  Bankrupt  Law.  The 
particular  power  or  liberty  given  to  the 
trustees  is,  therefore,  repugnant  to  and 
inconsistent  with  the  general  tenor  of  the 
deed  and  with  the  enactment  under  which 
the  deed  now  comes.  I,  therefOTe,  hold 
that  that  power  cannot  be  exercised,  and 
that  it  forms  no  objection  to  the  validity  of 
the  deed,  and  the  capacity  of  registering  it 
under  the  statute. 


W«8TBUBY,L.C 

April  15. 


Ex  parte  paikb,  in  re 

OLEAVES. 


Baron  and  Ferne — Mortgage  of  Wife^e 
Estate — BiU  for  Bedemptum  by  Wife — 
Diaclaimer  b$/ Assignees  of  Husband — Proof 
of  Mortgage  Debt^  how  far  allotoed  — 
Dismissal  of  BUI  to  redeem — Foreclosure^ 

At  the  hearing  of  a  suit  instituted  by  the 
vrife  of  a  bankrupt  for  redemption  of  a 
mortgage  executed  by  the  husband  and  wife 
€ftke  wif^s  real  estate,  the  assignees  of  the 
bankrupt,  who  were  co-defendants  with  the 
mortgagee^  disclaimed  their  right  to  redeem, 
and  a  decree  was  made  giving  the  first  equity 
of  redemption  to  the  wife.  After  this  decree, 
the  Commissioner  in  bankruptcy  allou^ed  the 
mortgagee  to  prove  against  the  estate  of  the 
bankrupt  for  the  full  amount  of  his  principal 
and  interest.  Upon appecdtothe l/yrd Chan- 
cellor^ it  was  held  that  the  disclaimer  of  the 
assignees  operated  only  in  acceleration  of 
the  wif^s  right  to  redeemy  but  if  she  did  not 
exercise  the  right,  then,  the  purpose  for  which 
the  disclaimer  was  given  having  ceased  to 
exist,  the  assigneetf  equity  of  redemption 
would  continue  as  before.  Consequently,  the 
mortgagee  could  only  be  admitted  to  prove, 
subject  to  the  condition  that  in  the  event  of 
Nbw  Ssbibs,  32.— Basuu 


the  bill  being  dismissed  as  against  him,  the 
interest  of  the  bankrupt  in  the  mortgaged 
premises  should  be  sold,  and  proof  admitted 
for  the  residue  of  the  mortgage  debt,  after 
deducting  Vie  proceeds ;  or,  in  the  event  of 
redemption  by  the  wife,  the  proof  should  be 
admitted  subject  to  the  same  being  expunged, 
or  remaining  wholly  or  partially  for  the 
benefit  of  the  person  paying  the  mortgage 
debt. 

Explanation  of  the  rule  tltat  a  dismissal 
of  a  bill  for  redemption  operates  as  a  decree 
for  foredosure  (1), 

This  was  an  appeal  by  the  assignees  of  a 
bankrupt  against  the  decision  of  Mr.  Com- 
missioner Holroyd,  whereby  Mr.  Thomas 
Fyke,  a  mortgagee  of  premises  of  which  the 
bankrupt  and  his  wife  were  seised  in  right 
of  the  wife  was  admitted  to  prove  for  the 
whole  amount  of  his  mortgage-debt  and 
interest  Gleaves  v.  Paine  (2),  where  the 
facts  of  the  case  will  be  found  reported,  was 
a  suit  instituted  by  the  wife  of  the  bank- 
rupt against  the  assignees  and  the  mortgageSs 
for  the  purpose  of  having  her  interest  in 
the  mortgaged  estate  defined  and  settled, 
and  for  redemption  of  the  mortgage. 

By  the  decree  of  the  Lord  Chancellor,  as 
ultimately  drawn  up,  after  considerable  dis- 
cussion before  the  Registrar,  it  was  declared 
that,  the  defendants,  the  assignees,  by  their 
counsel,  disclaiming  all  right  to  redeem  the 
mortgaged  premises,  the  plaintiff  was  en- 
titled to  redeem  the  same,  and  it  was  ordered 
that  upon  the  plaintiff  paying  to  the  defen- 
dant, the  mortgagee,  what  should  be  found 
due  for  principal  and  interest  and  costs, 
upon  an  account  thereby  directed  to  be 
taken,  the  said  defendant  should  re-con- 
vey the  mortgaged  premises  to  the  trustees 
of  a  settlement  to  be  executed  for  the  wife 
and  children;  otherwise,  the  bill  to  be  dis- 
missed,  with  costs,  as  against  the  mortgagee. 
The  words  in  iicUics  were,  at  the  instance 
of  the  solicitors  to  the  assignees,  substituted 
for  those  originally  used  by  the  Begistrar, 
^'disclaiming  all  right  and  equity  of  re- 
demption." 

After  this  decree,  the  Commissioner,  who 
had  at  first  rejected  the  claim  of  Mr.  Fyke 

(1)  See  ChohDley  v.  the  Coontess  of  Oxford, 
2  Atk.  267  ;  The  Bahop  of  Wincherter  v,  Paine, 
11  Ves.  194,  199. 

(2)  AnU,  Chane.  182. 
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to  prove  without  realizing  or  accounting 
for  his  security,  on  the  3rd  of  March  1863, 
admitted  him  to  prove  for  the  full  amount 
of  his  clainL 

Mr.  J,  H,  Palmer  and  Mr,  E,  F,  Smith 
appeared  for  the  assignees,  in  support  of 
the  appeal,  and  urged  that  the  disclaimer  by 
the  assignees  of  their  right  to  redeem  could 
not  be  made  the  foundation  of  any  larger 
right  to  prove  on  the  part  of  the  mortgagee. 
Their  disclaimer  was  only  a  waiver  of  their 
right  in  favour  of  the  plaintiff,  and  did  not 
bar  their  equity  of  redemption  as  against 
the  mortgagee,  and  could  not  possibly  be 
made  the  foundation  of  any  larger  right  to 
prove.  A  creditor  holding  security  cannot 
be  allowed  to  prove  till  he  gives  up  or 
realizes  every  security  given  to  him  by 
the  bankrupt  If  the  disclaimer  operates  in 
favour  of  the  mortgagee  so  as  to  preclude 
the  assignees  from  redeeming,  it  is  a  fore- 
closure of  the  life  interest,  and  the  debt  is 
satisfied.  No  proof  should  be  allowed  till 
the  life  estate  is  realized. 
*  Mr.  Cole  and  Mr.  Riyhy,  for  the  mort- 
gagee, contended  that  the  assignees,  having 
disclaimed  their  equity,  had  no  longer  any 
interest  in  the  property.  The  mortgagee 
was  entitled  to  prove  for  the  whole  debt 
under  the  order  pronounced  upon  the  hear- 
ing of  the  appeal 

The  Lord  Chancellor  (without  calling 
on  Mr.  Palmer  for  a  reply). — It  is  impossible 
for  me  to  leave  the  proof  in  the  manner  in 
which  it  now  stands  on  the  proceedings, 
namely,  in  a  simple  and  unqualified  form. 
There  has  been  a  misappreliension,  I  think, 
of  the  nature  and  effect  of  the  decree. 
Every  decree  for  redemption  may  be  deno- 
minated, in  a  certain  sense,  an  optional 
decree,  because  the  decree  leaves  it  in  the 
power  of  the  plaintiff  either  to  redeem  or  to 
submit  to  have  his  bill  dismissed  with  costs 
against  the  mortgagee,  which  it  is  said — 
though  I  give  no  opinion  upon  it — has  the 
effect  of  a  decree  of  foreclosure.  The  present 
decree  follows  entirely  that  form,  with  one 
exception,  that  inasmuch  as  the  defendants 
are  several,  and  one  of  them,  the  assignee  of 
the  husband,  becomes  entitled  to  the  first 
life  estate,  and  therefore  has  the  first  right 
to  redeem,  the  decree  proceeds  to  give  the 
right  of  redemption  to  the  party  who  would 
stand  second   in  order,  by  reason  of  the 


person  entitled  to  the  first  estate  declining 
the  right  to  redeem.  That  part  of  the  decree 
requires  to  be  fully  understood,  as  well  as 
the  other  part  of  liie  decree  dismissing  the 
bill  requires  to  be  understood  as  to  its 
consequences. 

Now,  it  is  quite  plain,  I  think,  upon  the 
language  of  the  decree,  and  it  certainly 
becomes  plain  from  the  nature  of  the  facts 
and  circumstances,  that  all  that  the  dis- 
claimer of  the  assignees  was  intended  to  do, 
and  all  that  it  has  done  upon  this  decree,  is 
to  accelerate  the  wife's  right  to  redeem : 
the  wife,  therefore,  had  given  to  her  the 
first  right  of  redemption;  but,  as  I  have 
said,  that  redemption  is  optional,  and  if  the 
wife  should  hereafter  elect  deliberately  not 
to  exercise  that  right  of  redemption,  un- 
doubtedly the  disclaimer  of  the  assignees, 
which  was  intended  only  to  accelerate  that 
right,  can  no  longer  be  founded  upon  as 
amounting  either  to  a  contract  or  to  the 
repudiation  of  an  estate  which  is  in  force 
and  effectual,  after  the  purpose  for  which 
it  was  intended  and  given  has  ceased  to 
exist  Supposing,  therefore,  which  is  a  pos- 
sible thing,  that  the  wife  should  refuse  to 
exercise  the  right  of  redemption,  then  the 
other  part  of  the  decree  would  take  effect, 
by  which  the  wife's  bill  is  dismissed  with 
costs  as  against  the  mortgagee.  Mr.  Cole 
contends  that  in  that  event  the  disclaimer 
would  be  equally  operative,  or  that  if  the 
disclaimer  did  not  operate,  the  principles 
of  this  Court  would  come  into  play,  and, 
either  on  the  one  ground  or  on  the  other, 
the  assignees  would  be  deprived  altogether 
of  the  right  which  they  had  in  respect  of 
the  bankrupt's  life  interest.  I  am  by  no 
means  satisfied  that  that  would  be  the 
result  of  the  decree.  I  cannot  extend  the 
decree,  in  that  contingency,  beyond  its 
words,  and  the  effect  of  the  decree  would 
only  be  to  dismiss  the  bill  of  the  wife,  and 
possibly  to  preclude  any  further  bill  being 
filed  by  her;  which  may  have  the  effect  oi 
annihilating  her  equity  of  redemption,  seeing 
that  the  equity  of  redemption  is  a  thing  avail- 
able only  in  this  Court ;  and,  consequently, 
if  the  bill  gf  the  party  entitled  to  it  be 
disnussed,  and  that  dismissal  precludes  any 
further  claim,  then  the  equity  of  redemption 
ceases  to  exist,  merely  for  the  reason  that  it 
is  no  longer  capable  of  being  enforced.  But 
that  applies  only  to  the  individual  who  has 
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filed  the  bill,  and  it  wotdd  be  impossible 
upon  that  ground,  and  upon  the  effect  of  that 
reasoning,  to  say  that,  the  right  to  redeem 
belonging  to  the  defendant,  the  equity  of 
redemption  of  the  defendant  is  equally  lost 
and  annihilated  by  the  failure  of  the  plain- 
tiff to  redeem.  I  cannot  think,  therefore, 
that  if  the  event  should  happen  of  the  wife 
not  fulfilling  this  decree  and  redeeming  the 
plaintiff,  whereby  her  bill  would  be  dis- 
missed, the  assignees  would  any  longer  be 
bound  by  their  disclaimer,  nor  would  their 
interest  in  the  bankrupt's  estate  be  affected 
by  that  order  of  dismissal,  for  they  would 
be  restored  to  the  right  of  the  bankrupt's 
life  interest  in  the  property  in  question. 

But,  then,  nothing  having  been  done 
under  this  decree,  and  it  being  very  uncer- 
tain what  will  be  done  under  it,  Mr.  Pyke, 
the  mortgagee,  applies  in  bankruptcy  Jo 
prove  his  debt.  The  contention  of  the 
assignees  is  this  :  that  the  ordinary  rule 
should  have  been  applied  to  that- proof, 
subject  to  the  contingency  of  this  decree 
coming  into  operation.  The  decree  may 
come  into  operation  in  two  ways,  either  by 
means  of  the  redemption  or  by  means  of 
the  dismissaL  If  it  comes  into  operation 
by  means  of  the  redemption,  then  unques- 
tionably the  life  interest  of  the  bankrupt 
wiU  be  effectually  destroyed  by  the  decree ; 
and  I  therefore  am  of  opinion  that  in 
directing  the  interest  of  the  bankrupt  to  be 
sold,  that  direction  should  have  been  given 
only  subject  to  the  contingency  of  Mrs. 
Gleaves,  the  plaintiff  in  equity,  redeeming 
the  mortgagee,  in  which  event  the  interest 
of  the  assignees  in  the  estate  would  be  put 
an  end  to  ;  but  if  the  decree  takes  effect 
by  the  dismissal  of  the  plaintiff's  bill,  then 
the  life  interest  of  the  husband  would 
remain  intact,  and  the  order  for  admitting 
the  mortgagee  to  prove  should  in  that  event 
have  been  in  the  form  prescribed  by  the 
old  order  of  Lord  Loughborough,  namely, 
directing  the  estate  of  the  husband  to  be 
first  sold  and  the  proceeds  deducted  from 
the  debt,  the  proof  being  admitted  only  for 
the  difference  I  think,  therefore,  that  the 
form  of  the  proof  must  be  modified  in  that 
way.  Undoubtedly  another  question  will 
arise  in  the  event  of  the  decree  being 
carried  into  effect  by  the  wife  redeeming 
the  mortgagee,  namely,  whether  she  will  be 
entitled  to  the  benefit  of  that  proof ;  that 
will  be  a  question  that  will  be  raised  again 


in  the  Bankruptcy  Court  upon  any  applica- 
tion by  the  wife,  after  pajrraent  of  the  mort- 
gage debt,  to  be  admitt^  to  the  benefit  of 
Sie  proof;  but  I  think  I  must  vary  the 
order  by  directing  that,  in  the  event  of  the 
plaintiff's  bill  being  dismissed  in  the  cause 
of  Gleaves  v.  Painey  the  life  interest  of  the 
husband  transferred  to  the  assignees  by  the 
bankruptcy  shall  be  sold,  and  the  proceeds 
deducted  from  the  proof,  and  the  proof 
admitted  for  the  residue;  but  declaring 
that,  in  the  event  of  the  plaintiff  in  equity 
redeeming  the  mortgagee  in  the  manner 
expressed  in  the  decree,  then  the  proof  shall 
stand,  without  prejudice  to  any  question 
as  to  the  right  to  expunge  the  same,  either 
wholly  or  partially.  What  I  mean  to 
express  is  this  :  that  if  the  redemption 
decree  fails  altogether,  and  the  bill  is 
dismissed  against  Pyke,  then  the  proof 
must  follow  the  ordinary  form,  as  if  there 
had  been  no  decree  at  all;  but  in  the  event 
of  the  redemption  taking  effect  and  the  debt 
being  paid,  there  will  arise  that  question 
to  which  Mr.  Smith  has  adverted,  namely, 
whether  the  proof  ought  to  be  entirely 
expunged,  or  ought  to  stand,  wholly  or 
partially,  for  the  benefit  of  the  plaintiff  in 
the  cause  in  equity,  considered  as  a  surety 
for  her  husband ;  and  what  I  desire  to 
express  is,  that  this  order  shall  be  without 
prejudice  to  any  question  that  may  arise  in 
that  state  of  things ;  because  undoubtedly  a 
very  material  question  will  arise,  to  what 
extent  the  wife  is  to  be  regarded  as  a  surety, 
having  regard  to  the  fact  that  part  of  the 
mortgagee's  security  belongs  to  the  husband 
in  his  own  right,  and  a  part  only  was  the 
property  of  the  wife.  The  appellant  will 
take  back  the  deposit;  but  I  cannot  give 
him  any  costs.  It  is  a  case  of  considerable 
complication,  and  undoubtedly  the  Com- 
missioner had  great  difficulty  in  dealing 
with  it  by  reason  of  the  unusual  form  of  the 
decree.  The  assignees  will  have  their  costs 
out  of  the  estate.  Of  course,  I  can  see 
what  is  behind  all  this ;  but  these  exercises 
of  ingenuity  are  seldom  productive  of  any 
profit,  and  seldom  do  more  than  augment 
the  expense  of  litigation.  It  is  nothing 
but  an  ingenious  device  to  get,  if  possible, 
the  benefit  of  the  estate,  as  well  as  a  divi- 
dend out  of  the  bankrupt's  property. 

The  following  order  was  ultimately  made : 
Let  the  proof  stand,  but  subject  to  the  fol- 
lowing conditions,  viz.  that  in  the  event  of 
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the  plaintifrs  bill  in  Gleavesy.  Paine  being 
dismissed  against  the  defendant  Pyke  with 
costs,  then  the  life  estate  of  the  bankrupt 
in  the  mortgaged  premises  is  to  be  sold, 
and  the  proceeds  of  the  sale  are  to  be  de- 
ducted fiK)m  the  debt,  and  the  proof  is  to 
be  admitted  for  the  balance  only.  But  that 
in  the  event  of  the  plaintiff  in  that  suit 
redeeming  the  mortgage  under  the  decree, 
then  the  proof  is  to  be  admitted,  subject 
and  without  prejudice  to  the  right  to  have 
the  same  expunged,  or  to  be  made  to  stand, 
wholly  or  partially,  for  the  benefit  of  the 
plaintiff.  Deposit  to  be  returned.  No  order 
as  to  costs,  except  the  assignees  to  have 
their  costs  out  of  the  bankrupt's  estate. 


/  Ex  parte  the  Dudley 

WbSTBURY,  L.C.  J       AND  WEST  BBOMWICH 
April  15.  J       BANKING  COMPANY,  W» 

V    re  HOPKINS. 

Practice — Time  far  Appealing — Date  of 
Order. 

The  date  of  an  order  ii  the  day  when  it 
teas  made,  and  the  time  for  appealing  wider 
the\2d;\Z  Vict.  c.  106.  *.  12.  runs  from  that 
day,  and  not  from  the  day  when  the  order 
was  drawn  up. 

Ex  parte  Heslop  not  followed. 

Mr.  Daniel  and  Mr.  Little  appeared  in 
support  of  an  appeal  from  an  order  of  the 
Begistrar  of  the  Birmingham  District  Court 
of  Bankruptcy,  sitting  for  the  Commissioner. 
— The  order  was  dated  the  18th  of  February 
when,  in  fact,  it  was  pronoimced,  but  was 
not  drawn  up  till  the  26th  of  March. 

Mr.  Bacon  and  Mr.  De  Qex  objected, 
that  the  appeal,  not  having  been  entered 
within  twenty-one  days  from  the  date  of 
the  order,  was  too  late. 

Mr.  Daniel  contended,  that  the  date  of 
the  order  must  be  taken  to  be  the  day  when 
it  was  drawn  up,  and  not  when  it  was  pro- 
nounced— Ex  parte  Heslop  (1). 

The  Lord  Chancbllob  declined  to  follow 
that  case.  The  order  must  be  considered 
to  date  from  the  day  when  it  was  pro^ 
nounced.  The  appeal  was  too  late,  and 
tnust  be  dismissed. 


(1)  1  Pe  Gex,  M.  k  G.  477, 


July  18:        j  =^*^ 

Partnership — Construction  of  Deed. 

In  1856  an  agreement  was  entered 
into  between  J.  H.  and  R.  F.  D.  under 
which  the  former  was  to  carry  on  business 
during  twenty-one  years  for  the  benefit  of 
himself  and  of  any  persons  whom  the  latter 
might  name  within  eight  years.  R.  F.  Z>. 
was  to  make  advances,  and  to  becomesurety 
to  a  bank  for  J.  H.'s  drafts,  and  the  profits 
were  to  be  applied,  first,  in  payment  of  a 
salary  and  allowances  to  J.  H.,  then  in 
repayment  of  the  advances  made  bylLF.D. 
with  interest,  and  subject  thereto  were  to 
belong  as  to  one4hird  to  J.  H,  and  as  to 
two-thirds  to  the  nominee  of  B.  F.  D. 
R.  F.  D.  died  in  1861  without  exercising 
his  right  of  nomination,  and  in  1863  /.  U, 
became  bankrupt.  On  application  by  the 
executors  of  R.  F.  D.  to  prove  under  the 
bankruptcy  for  the  amount  due  to  his  estate 
under  the  arrangement, — Held,  that  the 
agreement  did  not  constitute  a  partnership 
between  J.  H.  and  R.  F.  D,  and  that  the 
executors  of  the  latter  were  entitled  to  prove. 

This  was  an  appeal  from  an  dtder  of 
Mr.  Commissioner  Hill,  the  Commissioner 
for  the  Bristol  District  Court  of  Bankruptcy, 
rejecting  a  proof  for  693/1  3«.  7d  tendered 
by  the  executor  of  Richard  Francis  Davis, 
lEfSq.,  deceased,  on  the  ground  that  the 
existence  of  a  partnership  between  the 
bankrupt  Harris  and  Davis  had  been  esta- 
blished, and  no  accounts  had  been  taken. 

The  claim  arose  under  the  following  dr- 
cumstances.  In  1855,  and  up  to  the  time 
of  his  decease,  Richard  Francis  Davia,  was 
a  director  of  the  Blaenavon  Iron  and  Coal 
Company,  who  were  the  owners  cxf  three 
shops,  at  Blaenavon,  Gamdyrris  and  PwU* 
du.  Harris,  the  bankrupt,  who  had  mar- 
ried a  sister  of  R.  F.  Davis,  being  in  veiy 
straitened  circumstances,  R.  F.  Davis,  with 
a  view  to  assisting  him,  propomdt  bat  he 
should  take  these  shops,  which  were  then  to 
let,  and  carry  on  business  there  as  a  genend 
shopkeeper,  R  F.  Davis  advancing  him 
1,200/L  to  stock  the  shops,  and  becoming  his 
surety  to  the  company  for  payment  of  certain 
bills  which  it  was  arranged  they  were  to 
accept  for  him;  and  the  bankrupt  on  his 
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part  agreed  to  pay  R  F.  Davis  aU  advances 
made  by  him,  and  to  admit  into  partnership 
with  him  any  nominee  of  R.  F.  Davis  to  he 
named  withm  eight  years,  such  nominee  to 
be  entitled  to  two-thirds  of  the  ci^iital  and 
profits  of  the  business. 

This  agreement  was  expressed  in  the 
defeasance  to  a  bond  in  the  penalty  of 
5,000^  given  by  the  bankrupt  to  R  F. 
Davis,  and  dated  the  7th  of  January  1 856, 
which  contained  recitals  that  Harris  had 
agreed  to  take  a  lease  of  the  premises  for 
twenty-one  years,  and  to  carry  on  there  the 
business  of  a  general  shopkeeper  in  the 
name  of  John  Harris  &  Co. ;  that  Harris 
had  proposed  to  the  company  that  they 
should  accept  his  drafts  upon  them  in  the 
above  name,  with  which  he  was  to  pay 
for  goods,  ifec.,  to  which  the  company  had 
agreed,  on  having  a  sufficient  surety;  and 
that  Harris  had  proposed  to  Davis  that  he 
should  be  such  surety,  and  that  he  (Davis) 
should  advance  to  Harris  capital  to  assist 
him  in  providing  goods  and  furniture, 
such  advances  not  to  exceed  1,200/.; 
that  Hands,  as  a  consideration  to  induce 
Davis  to  become  such  surety,  had  further 
proposed  to  Davis  that  the  business  should 
be  carried  on  by  Harris  and  such  other 
person  or  persons  as  the  said  Davis  should, 
at  any  time  within  the  space  of  eight  years 
from  the  date  of  the  bond,  nominate  or 
appoint;  and  that  the  said  Harris  and  the 
said  nominee  or  nominees  of  the  said  Davis 
as  aforesaid  should  be  partners  in  the  busi- 
ness on  the  terms  thereinafter  contained; 
also  that  Harris  had  further  proposed,  as  a 
frirther  consideration,  &c,,  that  he  (Harris) 
would  deliver  to  Davis,  if  required  by  him 
so  to  do,  the  promissory  notes  of  Hands, 
payable  to  Davis  on  demand,  for  the  amounts 
of  the  drafts  of  Harris  on  the  said  company, 
and  for  the  amounts  of  the  advances  made 
by  Davis,  such  notes  to  be  a  security  for  the 
payment  by  Harris  of  the  said  drafts,  and 
for  the  repayment  to  Davis,  his  executors 
or  administrators,  of  the  advances  of  Davis; 
and  that  Davis  had  consented  to  the  pro- 
posals, and  had  become  surety  as  aforesaid, 
and  the  company  had  agreed  to  grant  a  lease 
of  the  said  premises,  and  to  acceptthe  drafts ; 
that  it  had  been  stipulated  and  agreed  be- 
tween Hiurris  and  Davis,  that  Hands,  his 
executors  and  administrators,  should,  during 
the  term,  cany  on  the  business  for  the 
benefit  of  himself  and  the  person  or  persons 


to  be  nominated  by  the  said  R  F.  Davis, 
as  co-partners  with  the  said  John  Harris, 
upon  the  terms  after  mentioned; .  and 
should  immediately  upon  the  nomination 
by  the  said  R  F.  Davis,  his  executors  or 
administrators,  of  a  person  or  persons  to 
be  a  partner  or  partners  as  aforesaid 
in  the  said  business,  admit  and  receive 
the  said  nominee  or  nominees  of  the 
said  R  F.  Davis,  his  executors  or  adminis- 
trators, to  be  a  partner  or  partners  in  the 
said  business,  &c;  and  that  the  said  part- 
nership should  commence  and  take  ^ect 
immediately  on  the  nomination  in  writing 
of  such  person  or  persons  as  aforesaid  by  the 
said  R  F.  Davis,  his  executors  or  adminis- 
trators, dbc.,  and  that  the  said  partnership 
should  remain  and  continue  for  the  term  of 
twenty-one  years  from  the  date  of  the 
bond:  the  clear  profits  to  be  applied  in 
the  following  manner:  lOOL  per  annum 
during  the  period  of  eight  years  from 
the  date  thereof  to  be  paid  to  Harris, 
for  the  services  of  himself  and  his  wife ; 
Harris  to  have  board  and  lodging  for  him- 
self and  family;  the  remainder  of  the  said 
profits  to  be  applied  annually  in  or  towards 
paying  to  the  said  R  F.  Davis,  his  exe- 
cutors or  administrators,  the  amount  that 
should  be  from  time  to  time  due  to  him  for 
his  advances  to  Harris,  or  the  said  co-part- 
nership, with  interest  at  51.  per  cent. ;  after 
Davis  had  been  fully  paid,  the  stock- 
in-trade  and  profits  of  the  business  to 
belong  to  the  said  co-partners  in  the  follow- 
ing proportions :  one-third  to  Harris,  his 
executors  or  administrators,  and  the  re- 
maining two-thirds  to  the  nominee  or  nomi- 
nees of  the  said  R  F.  Davis,  his  executors 
or  administrators ;  and  all  losses,  damages, 
and  expenses  to  be  incurred  or  occasioned 
in  or  about  the  carrying  on  of  the  said 
business,  to  be  borne  by  the  said  co- 
partners in  the  same  proportions  as  the 
profits  of  the  said  business  were  to  be 
divided  between  them  ;  Harris,  imtil  such 
nomination  by  the  said  Davis  as  aforesaid, 
to  provide  and  keep  books,  &c.,  such 
books  to  be  always  kept  in  the  several 
counting-houses  or  other  places  where  the 
business  should  be  usually  carried  on,  and 
where  the  said  Davis,  his  executors  or 
administrators,  and  each  and  every  of  the 
partners,  should  at  all  convenient  times  in 
the  day  have  free  access  to  them;  monies, 
bills  of  exchange,  dec,    to  be  deposited 
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or  lodged  with  the  cashier  for  the  time 
being  of  the  company,  and  to  be  ap- 
plied in  taking  up  the  drafts  of  Harns, 
and  for  the  purposes  of  the  businesp,  in 
reimbursing  Davis  and  the  paying  the  100/, 
a  year  to  Harris ;  after  payment  of  the  ad- 
vances by  Davis,  with  interest  as  aforesaid, 
the  profits  of  the  business  to  be  divided 
at  the  end  of  every  year  between  the 
said  partners  in  the  proportions  aforesaid  ; 
that  Harris  should  not,  either  before 
the  nomination  by  the  said  Davis,  his 
executors  or  administrators,  of  a  person 
or  persons  to  be  a  partner  or  partners  in 
the  said  business,  or  during  the  continu- 
ance of  the  said  co-partnership,  except  with 
the  permission  in  writing  first  obtained  of 
the  said  R  F.  Davis,  his  executors  or  ad- 
ministrators, or  the  said  co-partner  or  co- 
partners, carry  on  any  business  on  his  own 
account  or  any  other  business;  that  he 
should  use  his  best  endeavours  to  promote 
the  success  of  "  the  co-partnership  business 
thereby  agreed  to  be  established,"  and  until 
such  nomination  as  aforesaid,  and  after  such 
nomination  of  the  said  co-partners,  should 
every  year  during  the  continuance  of  the 
said  co-partnership  make  out  accounts,  <kc., 
of  all  monies  received  and  paid  by  and 
on  account  of  the  said  co-partnership,  and 
of  all  gains  or  losses  which  shotdd  have 
accrued  or  been  sustained  in  the  said  busi- 
ness, and  of  all  debts,  &a,  and  of  all  other 
the  joint-stock  or  effects  then  belonging 
thereto,  so  that  the  precise  state  of  the 
business  might  be  clearly  ascertained ;  the 
estimate  to  be  signed  or  subscribed  by  each 
and  every  of  the  said  partners.  Previously 
to  ascertaining  the  state  and  condition  of 
the  said  joint  trade  in  manner  last  men- 
tioned, no  division  of  the  profits  of  the 
preceding  year  was  to  be  made.  Harris, 
until  the  nomination  of  such  person  or 
persons  as  aforesaid  by  the  said  Davis,  his 
executors  or  administrators,  and  after  such 
nomination  the  said  partners,  was  and  were 
to  give  to  Davis,  his  executors  or  adminis- 
trators, his  promissory  note,  or  their  joint 
promissory  note  (as  the  case  might  be)  pay- 
able on  demand,  for  the  amount  of  each 
and  every  draft  so  to  be  made  by  Harris,  or 
by  the  said  Harris  for  himself  and  partner 
or  partners,  or  by  his  said  partner  or 
partners,  on  the  said  company ;  and  also 
a  like  promissory  note  for  every  sum  of 
money   so  to    be  advanced   by  the    said 


R.  F.  Davis  as  thereinbefore  mentioned. 
Harris,  his  executors  or  administoitors, 
was  to  stand  possessed  of  the  tetm  as  » 
trustee  for  the  purposes  of  the  said  co-part- 
nership, and  should  not,  without  the  con- 
sent in  writing  of  the  said  Davis,  his  exe- 
cutors or  administrators,  or  of  the  said 
partner  or  partners,  give  notice  to  the  com- 
pany to  determine  the  lease,  &c  If  at  any 
time  during  the  said  co-partnership,  and 
after  the  detennination  thereof,  any  dispute 
should  arise,  &c,  or  of  and  concerning  the 
true  construction  and  meaning  of  these 
presents,  it  was  to  be  referred  to  arbitration 
in  manner  therein  mentioned  The  person 
or  persons  to  be  nominated  by  the  said 
Davis,  his  executors  or  administrators,  as 
partner  or  partners  in  the  said  business 
might  at  any  time  thereafter  sell  and  dis- 
pose of  his  or  her  share  or  shares  in  the 
said  business,  (&c,  to  any  person  or  persons, 
who  should  thereupon  become  a  partner  or 
partners  with  the  said  Harris  in  the  said 
business.  If  Harris  should  die  in  the  life- 
time of  his  present  wife,  his  share  in  the 
business  was  to  devolve  upon  and  be  en- 
joyed by  his  then  present  wife  for  the  benefit 
of  either  herself  alone,  or  if  she  should  have 
children,  for  the  benefit  of  herself  and 
children,  but  the  management  of  the  business 
was  to  be  vested  in  such  person  or  persons 
as  the  said  partner  or  partners  entitled 
to  the  largest  share  in  the  said  business 
should  direct  K  the  wife  should  die  in 
Harris's  lifetime  (which  happened),  the 
share  of  Harris  in  the  business  was  on  his 
death  to  cease,  and  the  partnership  there- 
by covenanted  to  be  entered  into  by  Harris 
should  so  fur  as  related  to  the  said  Harris, 
his  executors  or  administrators,  be  at  an 
end;  but  the  executors  or  administrators  of 
Harris  shotdd  be  entitled  to  be  paid  by  the 
surviving  or  continuing  partner  or  partners 
such  a  sum  of  money  for  his  share,  ifec.,  as 
should  be  fixed  by  arbitration.  Subject  to 
the  last  proviso,  Harris  was  to  be  at  liberty 
to  sell  his  share;  provided  that  before  suc^ 
sale  he  should  have  given  a  notice  in  writing 
of  his  intention  to  each  of  the  said  partners, 
and  in  such  notice  should  offer  to  sell  his 
said  share  to  the  other  or  others  of  his  said 
partners,  at  a  specified  price,  ^c.  If  Harris 
should  die  before  the  nomination  of  a  per- 
son or  persons  to  be  a  partner  or  partners 
in  the  said  business,  the  interest  of  Harris, 
his  executors  or  administrators,  in  the  said 
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business,  and  the  capital,  stock-in-trade,  &c 
should  cease.  If  Harris  died  in  the  lifetime 
of  his  wife,  his  one-third  was  to  devolve 
on  his  then  present  wife,  and  Davis,  his 
executors,  or  administrators,  was  to  be  at 
liberty  to  nominate  a  person  or  persons  to 
cany  on  the  business  with  the  infe  for  her 
benefit  as  to  one-third  of  the  business,  and 
for  the  benefit  of  such  nominee  or  nominees 
as  to  the  other  two-thirds,  subject  as  afore- 
said. If  the  death  of  Harris  previous  to  the 
nomination  of  a  partner  or  partners,  should 
happen  after  the  death  of  his  then  present 
wife,  then  Davis,  his  executors  or  adminis- 
trators were  empowered  to  nominate  a  per- 
son or  persons  to  carry  on  the  business  for 
the  benefit  of  such  nominee  or  nominees, 
but  subject  to  the  conditions  and  provisions 
thereinbefore  contained. 

The  bankrupt,  accordingly,  commenced 
trading  at  Blaenavon  and  the  other  places, 
under  the  firm  of  John  Harris  &  Co.,  and 
continued  so  to  trade  imtil  his  bankruptcy, 
which  took  place  on  the  12th  of  February 
1863.  Davis  became  surety  for  him  to  the 
Blaenavon  Iron  and  Coal  Company,  as 
provided  by  the  bond,  and  advanced  large 
sums  of  money  to  him,  considerably  exceed- 
ing 1,200/.  The  bankrupt,  from  time  to 
time,  made  payments  on  account  and  in 
part  satisfaction  of  such  advances,  and 
accounts  were  £rom  time  to  time  agreed 
upon  between  them. 

Davis  died  on  the  24th  of  November 
1861,  without  ever  having  exercised  the 
right  of  nomination  reserved  to  him  by 
the  terms  of  the  bond,  having  by  his  will 
appointed  his  son,  the  appellant,  his  exe- 
cutor. The  testator's  estate  was  now  being 
administered  in  Chancery,  in  a  suit  of 
Davis  V.  DaviSy  and  the  chief  clerk  of  Vice 
Chancellor  Wood,  by  his  certificate,  had 
found  a  debt  of  670/.  7s,  id.  to  he  due  from 
the  bankrupt  to  the  estate  of  the  testator, 
including  interest  up  to  the  end  of  1861, 
and  by  an  account  subsequently  agreed  on 
between  the  bankrupt  and  the  executor, 
and  made  up  to  the  1st  of  January  1863, 
the  bankrupt  admitted  himself  to  be  then 
indebted  to  the  testator's  estate  in  693/. 
3s.  Td.y  for  which  amount  the  proof  was 
tendered. 

On  the  4th  of  May  1863  the  question  of 
the  alleged  partnership  was  argued  at  length 
before  the  Commissioner ;  who  came  to  the 
conclusion,  upon  the  cons.truction  put  by 


him  on  the  terms  of  the  bond,  that  the 
testator  became,  upon  the  execution  thereof, 
and  continued  up  to  the  time  of  his  death, 
a  partner  with  the  bankrupt,  and  that  the 
bond  was  an  attempt  to  secure  the  profits 
of  the  business  without  incurring  any 
liability  for  its  losses. 

From  this  decision  the  executor  appealed. 

Mr.  W.  M.  Janus  and  Mr.  Bagshawe 
appeared  for  the  appellant. 

Mr.  Ldndley,  for  the  respondents. 
Cox  V.  Hickman,  8  H.  L.  Cas.  268,  was 
cited 

The  Lord  Chancellor  (July  18). — This 
is  an  appeal  from  the  decision  of  the  learned 
Commissioner  of  the  Bristol  Court  of  Bank- 
ruptcy rejecting  a  proof  tendered  by  the 
appellant,  who  is  the  executor  of  a  gentle- 
man named  Bichard  Francis  Davis.  The 
ground  on  which  the  Commissioner  rejected 
the  proof  is,  that  there  was  a  partnership 
between  Bichard  Francis  Davis  and  the 
bankrupt  John  Harris.  I  agree  with  the 
learned  Commissioner  in  this,  that  the  ques- 
tion depends  wholly  upon  the  conclusion  to 
be  derived  from  a  peculiar  instrument,  a 
bond  dated  the  7th  of  January  1856,  and 
which  is  an  ingenious  piece  of  mechanism. 
It  appears  that  Mr.  Bichard  Francis  Davis 
was  tJie  manager  or  managing  director  of 
an  iron  and  coal  company  in  Wales,  called 
the  Blaenavon  Iron  and  Coal  Company.  It 
seems  to  have  occurred  to  Mr.  Davis  that 
it  would  be  a  profitable  speculation  to  estab- 
lish general  shops  in  three  localities  in 
Wales,  for  the  purpose  of  supplying  the 
goods  that  would  be  required  by  the  miners 
and  other  persons  employed  by  the  com- 
pany, and  he  accordingly  made  an  arrange- 
ment with  the  bankrupt,  John  Harris,  that 
John  Harris  should  carry  on  that  business. 
The  terms  of  the  arrangement  are  embodied 
in  this  bond.  They  were,  that  the  Blaenavon 
Iron  and  Coal  Company  should  lease  three 
houses  fit  to  be  converted  into  shops,  in 
three  different  localities,  to  the  bankrupt 
Harris;  that  Harris  should  purchase  the 
goods  necessary  for  the  business,  and  should 
pay  for  them  by  drafts  upon  the  Blaenavon 
Company.  Those  drafts  were  to  be  honoured 
by  the  Blaenavon  Company,  upon  the  gua- 
rantee of  Mr.  Davis.  Mr.  Davis  was  to  be 
the  surety  of  Harris  for  the  payment  of 
those  drjits  to  the  Blaenavon  Company, 
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after  they  were  honoured  by  the  Company. 
It  was  also  arranged  that  Davis  should 
advance  to  Harris  sums  of  money  to  enable 
him  to  fit  up  the  premises  and  shops,  and 
to  commence  the  business.  It  was  then 
arranged  that  Harris  should  be  the  manager 
of  the  business  for  the  term  of  eight  years, 
and  should  receive,  as  remuneration  for 
management,  the  annual  sum  of  100^.  a  year, 
and  an  allowance  for  the  board  and  lodging 
of  himself  and  his  family.  And  it  was  then 
arranged  that  all  the  profits  resulting  from 
the  business  should  be  applied,  in  the  first 
place  in  payment  of  Harris's  salary,  and 
then  the  expense  of  his  maintenance,  and 
then  in  payment  of  the  monies  advanced 
by  Mr.  Davis,  together  with  interest  at  the 
rate  of  5L  per  cent,  thereon;  and,  subject 
thereto,  that  the  whole  of  the  profits  should 
be  r^Eurded  as  profits  of  a  partnership, 
which  Mr.  Davis  reserved  to  himself  the 
power  of  creating,  by  nominating  any  per- 
son or  persons  whom  he  should  think  proper 
to  select  to  become  partners  with  Harris  in 
the  business.  The  result,  therefore,  of  the 
arrangement  was,  that  until  the  partnership 
should  be  created  by  Davis,  there  might  be, 
if  there  were  sufficient  profits  for  the  pur- 
pose, a  sum  of  money,  the  division  of  which 
would  be  suspended  until  the  formation  of 
that  partnership.  The  terms  of  the  deed 
are  very  peculiar.  The  learned  Commis- 
sioner appears  to  have  considered  that  they 
amounted  to  a  present  partnership.  I  think 
in  that  he  has  mistaken  the  effect  of  the 
deed.  No  partnership  can  possibly  arise  until 
the  person  to  become  partner  has  been  nomi- 
nated by  Davis;  and  I  am  by  no  means  of 
opinion  that  there  is  any  present  contract  of 
partnership  between  Harris  and  Davis.  And 
the  criterion  that  there  is  not,  may  be  taken 
to  be  this,  that  supposing  Harris  to  have 
become  bankrupt  before  Davis  had  nomi- 
nated a  partner,  then  any  money  reserved 
as  profits  to  be  hereafter  distributed  between 
the  partners  when  the  partnership  was 
formed,  would,  by  the  operation  of  that 
bankruptcy,  be  the  property  of  Harris,  the 
power  of  creating  the  partnership  being  put 
an  end  to  by  the  event  of  such  bankruptcy. 
I  think,  therefore,  that  all  the  provisions 
of  the  bond  on  which  the  learned  Commis- 
sioner has  relied  as  indicating  the  creation 
of  a  present  partnership,  ought  to  be  con- 
strued, with  reference  to  the  general  intent 


of  the  bond,  as  provisions  which  shall 
become  operative  only  subject  to  the  con- 
dition and  after  the  nomination  of  a  partner 
by  Davis,  an  event  that  never  took  place. 
The  bankruptcy  of  Harris  took  place  before 
there  was  any  nomination  of  a  partner,  and 
in  reality,  therefore,  there  was  no  contract 
of  partnership,  for  this  plain  reason,  that 
there  was  no  individual  to  answer  the 
description  and  to  fulfil  the  capacity  of 
partner  with  Harris.  It  is  impossible  to 
hold  that  the  power  of  nominating  a  partner 
given  to  an  individual  constitutes  that  indi- 
vidual himself  a  partner.  It  is  true  that 
the  arrangements  which  are  contained  in 
the  deed  would  probably  absorb  the  whole 
of  the  profits  before  the  possibility  of  any 
division  between  the  co-partners.  But  then 
that  is  the  result  of  the  contract  of  the  lien 
between  Harris  and  Davis,  which,  I  think, 
is  well  constituted  by  the  bond,  and  is  not 
at  all  affected  by,  or  merged  in,  the  power 
that  Davis  reserved  to  himself  of  hereafter 
creating,  if  he  should  think  fit,  a  partner- 
ship between  some  nominee  of  his  own  and 
Harris. 

I  must  therefore  take  the  only  subsisting 
contract  between  Harris  and  Davis,  at  the 
time  of  Harris's  bankruptcy,  to  have  be^i 
the  contract  of  debtor  and  creditor,  in 
respect  of  the  advances  made  by  Davis  to 
Harris,  and  the  payments  made  by  Davis 
on  account  of  Harris;  and,  consequently,  I 
think  the  proof  ought  to  have  been  admit- 
ted, supposing  the  figures  to  be  correct, 
into  wluch,  of  course,  I  do  not  enter.  That 
the  executor  of  Davis  had  a  right  in  respect 
of  his  testator's  advance  to  prove  against 
the  estate  of  Harris  is,  I  think,  dear.  It 
has  been  faintly  suggested  that  Harris  was 
in  reality  only  the  agent  of  Davis.  I  do 
not  think  there  is  any  foundation  for  that 
suggestion,  or  that  that  view  of  the  case  can 
be  supported.  Mr.  Harris,  no  doubt,  had  a 
substantive  and  independent  interest.  In 
truth,  Mr.  Harris  would  he  entitled  to  the 
whole  of  the  profits  after  the  payment  (^ 
Mr.  Davis,  in  the  event  of  no  partnership 
(which  has  been  the  fiict)  having  ever  been 
created  by  Davis  nominating  a  person  to 
become  a  partner.  I  must,  therefore,  reverse 
the  order,  and  declare  that  the  executor  is 
entitled  to  prove  in  respect  of  the  debt  due 
from  Harris  to  his  testator  at  the  time  oi 
the  bankruptcy. 
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CHANCERY. 


Account — against  a  manager  of  a  colonial  estate.  . 
See  Administration  of  Estate,  Bernard  v.  Davki, 


See    Chief   Uerk's   Certificate. 

Partners.    Trade  Mark. 


Mortgage. 


AcQUiESCEKCB.  See  Ancient  Lights.  Baron  and 
Feme.  Breach  of  Trust.  Contributory.  Mort- 
gage- 

Administration  op  Estate — In  an  administra- 
tion suit  an  inquiry  as  to  wilful  default  will  not 
be  directed  upon  a  mere  general  allegation  of 
neglect.  Some  particular  instance  must  be  alleged 
and  proved,  so  as  to  raise  at  all  events  a  case  of 
suspicion  in  the  mind  of  the  Court.  Mastey  t. 
Massey,  18 

If  an  absolute  owner  in  fee  of  a  West  India 

estate  appoints  a  manager,  he  is  entitled  to  a  lien 
on  the  inheritance  for  what  is  due  to  him  on  ac- 
count of  his  management,  and  the  costs  of  the 
cultivation.  But  if  appointed  by  a  tenant  for  life 
he  can  acquire  no  lien  on  the  inheritance  for  the 
costs  of  such  management  and  cultivation  after 
the  death  of  tiie  tenant  for  life,  yet  if  the 
emblements  are  growing  on  the  estate  at 
the  decease  of  the  tenant  for  life,  he  will  be  en- 
titled to  a  lien  for  sums  expended  in  their  produc- 
tion, if  the  person  in  remainder  is  entitled  to  the 
benefit  thereof.  If,  upon  notice,  tiie  manager 
refuses  to  give  up  possession  to  the  remainderman, 
and  claims  a  lien  on  the  estate  for  monies  ex- 
pended during  the  life  of  the  tenant  for  life,  he 
will  be  treated  as  a  mortgagee  in  possession,  and 
on  such  principle  accounts  wiU  be  directed  against 
him.  If  a  mortgagor  (owner  in  fee)  of  a  West 
India  estate  appoints  a  manager  and  dies,  the 
costs  of  management  and  cultivation  are  not  a  lien 
on  tiie  estate  against  the  mortgagees,  who  have 

Kbw  Sbbies,  82.~I]IDIz,  CKane,  and  Bankr, 


not  acquiesced  in  the  appointment.  Bernard  t. 
Davies,  41 

Testator  directed  payment  of  his  debts,  &c., 

and  gave  all  the  residue  of  his  real  and  personal 
estate  to  his  wife  and  another  person,  appointing 
them  executrix  and  executor,  upon  trust  to  pay 
the  income  to  his  wife  for  life,  for  her  own  use 
and  the  bringing  up  and  educating  his  children ; 
and  after  her  decease  he  made  certain  specific 
gifts,  one  being  to  his  daughter  Fanny  Charlotte, 
of  his  messuage  and  premises  situate  No.  4,  Turn- 
ham  Green  Terrace,  held  of  the  Prebend  Manor. 
And  there  was  also  a  general  residuary  gift  to 
the  wife.  The  wife  borrowed  600/.  in  aid  of  the 
personalty  and  residuary  realty,  and  therewith 
paid  debts,  and  died.  It  was  held,  that  in  mar- 
shalling the  assets,  the  whole  income  received  by 
the  wife  during  her  life,  as  well  as  the  corpus  of 
the  first  residuary  gift  to  her,  was  liable  for  costs, 
before  resorting  to  the  specific  gifts.  Also,  that  a 
small  piece  of  garden  severed  firom  the  house  No. 
4  by  a  road,  but  held  under  the  same  manor  and 
usiially  occupied  therewith,  passed  by  the  devise. 
Hibon  V.  ff^on,  374 

A  creditor  of  a  testator,  although  not  either 

plaintiff  or  defendant,  may,  after  decree  in  an 
administration  suit,  with  a  view  to  establish  his 
debt  in  equity  against  the  testator's  estate,  obtain 
an  order  that  testator's  executor  may  make  an 
affidavit  stating  the  documents  in  his  possession 
relating  to  the  claim  of  the  creditor  ~  so  held,  by 
the  Lords  Justices,  overruling  a  decimon  of  one  of 
the  Vice  Chancellors.  Be  M*  Veagh  and  M*  Veagh 
V.  CfroaU,  521 

Where  one  of  two  partners  has  died,  and  after 

his  death  the  surviving  partner  has  become  bank- 
rupt, and  the  joint  cr^tors  have  received  a  divi^ 
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dend  under  the  bankruptcy  out  of  the  joint  estate, 
but  have  not  been  paid  in  full,  they  will,  in  the 
administration  in  Chancery  of  the  estate  of  the 
deceased  partner,  be  entitled  to  come  against  so 
much  only  of  his  estate  as  may  remain  iSter  pay- 
ment of  his  separate  creditors.  Lodge  y.  PrichcMrdy 
775 

Advances  to  wife.    See  Baron  and  Feme. 

Separate  use.     See  Power  of  Appointment. 

■  See  Debtor  and  Creditor.  Investment.  Lien. 
Trade  Mark.     Will. 

Affidavit.  See  Chief  Clerk's  Certificate.    Costs. 

Alibnation.    See  Baron  and  Feme. 

Ambassadob.    See  Jurisdiction. 

Amendment — Where  a  substantial  point  is  taken 
at  the  bar  upon  the  evidence,  but  is  not  suffi- 
ciently raised  upon  the  pleadings,  the  Court  may 
either  give  leave  to  amend  or  dismiss  the  biu 
without  prejudice ;  but  the  practice  of  allowing 
a  cause  to  stand  over  for  amendment  should  be 
very  sparingly  resorted  to,  and  only  upon  special 
grounds.     Qouip  v.  Wright,  648 

Ancient  Lights — The  plaintiff,  the  owner  of  a 
house  with  ancient  lights,  having  rebuilt  it  with 
additional  windows,  receiving  light  and  air  from 
the  defendant's  premises,  the  defendant  proposed 
to  build  so  as  to  obstruct  these  new  windows, 
and  in  so  doing  would  necessarily  also  obstruct 
the  ancient  lights.  It  was  held,  on  the  authority 
of  Renthav)  v.  Beatif  that  he  had  a  right  to  do  so, 
and  an  injunction  was  refused.  But  it  was  held, 
the  plaintiff,  upon  his  undertaking  to  close  up 
the  new  windows,  was  entitled  to  an  injunction 
on  payment  of  costs.    Wtatherly  v.  Host,  128 

If  an  adjoining  owner  knowingly  permits  a 

messuage  and  premises  to  be  rebuilt  of  an  in- 
creased size  and  height,  with  the  alteration  of 
ancient  lights,  and  the  opening  new  lights  upon 
an  additional  floor,  he  cannot  object  to  them  after 
they  are  complete,  or  assert  a  right  to  raise  a 
party-wall,  and  build  upon  his  own  property  so 
high  as  to  render  the  new  buildings  leas  acces- 
sible to  light  and  air  than  they  were  at  the  com- 
pletion of  the  work.     CiAching  v.  Basset,  286 

Ankuitt — ^Testator  gave  leaseholds  to  trustees 
upon  trust  to  receive  the  rents  and  profits  and  to 
pay  the  annual  sum  of  60^  to  H.  for  life,  and 
after  the  death  of  H.  to  raise  by  sale  or  mortgage 
the  sum  of  400^.  for  the  children  of  H,  and  after 
the  death  of  H.  and  the  raising  and  payment  of 
the  iOOl.,  to  assign  the  said  leaseholds,  or  such 
part  thereof  as  should  remain  undisposed  of, 
unto  T.  absolutely.  The  income  proving  insuf- 
ficient to  satisfy  the  annuity,  it  was  held  that  it 
was  chargeable  upon  the  corpiu.  PhilltpM  v. 
Gulteridge,  1 


of  his  personal  estate  10,000r  consols  and  to  pay 
the  dividends  thereof  to  his  sister  for  life,  and 
after  her  decease  to  retain  so  much  of  the  10,000^ 
as  should  be  sufficient  to  realize  the  yearly  income 
of  150L,  and  to  pay  the  dividends  of  the  trust 
fund  so  retained  to  his  nephew  until  he  should 
become  bankrupt,  or  assign  away  or  encumber 
his  interest,  in  which  oases  the  trust  declared  for 
the  benefit  of  his  nephew  was  to  cease  and  deter- 
mine, and  the  said  sum  of  10,000^.  was  to  taXl 
into  teatator's  residuary  estate.  The  nephew 
died  without  having  become  bankrupt,  or  encum- 
bered his  interest.  It  was  held,  the  interest 
given  to  the  nephew  was  not  an  absolute  interest^ 
but  one  only  for  his  life.  Bankt  v.  Braithwaite, 
198 

Marriage  will  not  determine  an  annuity  givea 

to  a.  feme  sole  for  life  until  she  shall  be  bsjikrupt 
or  insolvent,  or  shall  assign  or  dispose  of  it,  or  do 
any  act  whereby  the  annuity,  or  any  part  thereof, 
shall  be  vested,  or  become  liable  to  be  vested,  in 
any  other  person.    Bonfidd  v.  HaaeU,  475 

Testator  leaving  large  property,  real  and  per- 
sonal, gave,' by  his  wiU,  elaborate  directions  as 
to  reidization,  and  gave  to  his  ezecutore  and 
trustees  400^.  a  year  each  for  five  years  after  his 
decease,  which  he  called  "annuities  or  allow- 
ances,*' a  sufficient  sum  to  be  set  apart  for  that 
purpose.  He  then  directed  a  general  conversion 
of  all  his  personalty  not  specifically  given,  and 
investment  in  Government  funds  or  upon  m<»i- 
gage,  to  be  divided  into  thirteen  parts,  which 
parts  he  gave  to  thirteen  persons  therein  named 
for  life,  with  remainder  to  their  children.  And 
testator  gave  power  to  hb  trustees  to  retain  any 
part  of  his  property  in  the  same  fonn  as  at  his 
decease,  and  directed  the  income  of  the  part 
retained  to  be  applied  in  the  same  manner  as  the 
income  of  the  proceeds  of  sale.  It  was  held,  the 
gifts  to  the  executors  were  to  be  regarded  as 
annuities  payable  out  of  income ;  also  that  the 
tenants  for  life  were  entitled  to  the  actual  income 
accruing  due  during  the  first  year  after  testator^s 
decease  on  property  remaining  unconverted. 
SchoUfidd  V.  Redfem,  627 

Return  of  consideration  stated  in  the  deed. 

Edwards  v.  Williams,  763 

See  Legacy.     Legacy  Duty. 

Answeb — A  bill  being  dismissed  with  costs,  a  new 
bill  was  filed,  neither  seeking  discoveiy  nor  an 
answer;  but  a  voluntary  answer  was  put  in, 
alleging  that  the  new  bill  was  the  Bame  in  sub> 
stance  as  the  original  bill,  and  as  evidence  thereof 
a  print  of  such  original  bill  was  appended  to  the 
answer.  On  motion  to  take  such  answer  off  the 
file  for  irre^larity,  as  being  a  schedule  of  docu- 
ments withm  the  terms  of  the  Orders  of  March, 
1860,  it  was  held,  the  case  wm  neither  within 
the  language  nor  the  spirit  of  the  Orders,  and 
the  motion  was  refused,  with  costs.  Wright  v. 
Wilkin,  227 


Testator  directed  his  trustees  to  set  apart  out      Appobtionmbnt — Lady  M,  being  entitled  under 
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her  Ute  huBband*8  will  to  a  life  interest  in  certain 
shares  in  the  Alliance  Insurance  Company,  (the 
dividends  on  which  were  under  the  deed  of 
settlement  to  be  declared  half-vearly,  and  made 
payable  in  the  months  of  April  and  October  in 
each  year,)  and  also  to  a  life  interest  in  certain 
shares  in  railway  and  gas  companies,  died  in 
November  1860.  Subsequently  a  dividend  was 
declared  on  the  shares  in  the  Alliance  Company 
for  the  half-year  ending  on  the  25th  of  March 
1861,  and  on  the  shares  in  the  railway  and  gas 
companies  for  the  half-year  ending  the  Slst  of 
December  1860.  The  executrix  of  Lady  M. 
now  claimed  an  apportioned  part  of  these  divi- 
dends ;  and  it  was  held,  that  the  dividends  on 
the  shares  in  the  Alliance  Company  were  appor- 
tionable  under  the  Apportionment  Act,  because 
the  profits  were  by  the  deed  of  settlement  of  the 
company  divisible  at  fixed  periods.  The  appor- 
tionment must  be  made  with  reference  to  the  last 
previous  time  when  the  dividends  were  made 
Myable,  and  not  to  that  when  they  were  eametl. 
The  dividends  on  shares  in  companies  incorpo- 
rated by  acts  of  parliament  containing  clauses 
similar  to  section  91.  of  the  Companies  Clauses 
Consolidation  Act,  or  in  which  the  last-men- 
tioned act  is  incorporated,  are  not  wiihin  the 
Apportionment  Act.     Be  MaxwdVa  Trusts,  833 

Where  st<icks   are  sold   between    dividend 

days,  the  Court  will  not  apportion  the  proceeds 
of  sale,  so  as  to  give  a  tenant  for  life  the  value 
of  the  current  dividend  included  in  the  sale 
monies.  And  the  rule  is  the  same  though  the 
subject  matter  sold  may  consist  of  debentures 
or  securities  carrying  interest  de  die  in  diem. 
SembU — the  practice  of  the  Court  in  declining 
to  recognize  the  equity  to  an  apportionment  is 
governed  by  considerations  of  convenience  and 
saving  of  expense.     Scho^field  v.  Jtedfem,  627 

Appropbiatioh.     See  Legacy. 

Arbitration.    See  Injunction. 

Assignment — of  after-acquired  property.  See 
Bill  of  Sale.     And  see  Trade  Mark. 

Attachitknt — Where  a  married  woman  had  upon 
her  own  application  obtained  an  order  to  answer 
separately  ^m  her  husband,  and  made  default 
in  answering,  an  attachment  was  issued  against 
her.     BuUy.  Withey,  638 

Banker — In  1847  the  customer  of  a  bank  gave  a 
mortgage  to  the  bankers  to  secure,  with  interest 
at  51.  per  cent.,  money  due  and  to  become  due 
Ui  them  upon  a  running  account,  on  which  it 
had  been  usual  to  make  annual  rests,  and  charge 
compound  interest  on  the  balances.  In  1855 
the  customer  assigned  his  property  to  trustees 
for  benefit  of  creditors.  It  was  held,  the  bankers 
had  no  right  to  make  rests  after  the  relation  of 
banker  and  customer  had  ceased,  and  that  the 
mortgage  was  a  security  only  for  the  balance 
due  at  the  date  of  the  asflignment,  with  simple 
interest  from  that  time  at  5/.  per  cent,  per  annum. 
By  an  assignment  for  benefit  of  creditors,  full 


powers  of  borrowing  money  at  interest  from 
bankers  and  others  were  conferred  upon  the 
trustees  of  the  deed.  Two  of  the  trustees  car- 
ried on  business  as  bankers  in  partnership  with 
other  persons,  and  a  third  was  a  clerk  m  the 
bank.  An  account  was  opened  by  the  trustees 
with  the  bank,  and  advances  were  made  upon  this 
account,  in  respect  of  which  the  banking  firm 
claimed  to  make  annual  rests  and  to  charge 
interest  on  the  balam  es  according  to  their  usual 
practice  as  bankers ;  but  it  was  held,  that  having 
regard  to  the  fiduciary  position  of  the  trustee 
partners,  only  simple  interest  could  be  allowed. 
CrosskiU  v.  Bower  and  Bower  v.  Turner^  540 

If  bankers  take  a  mortgage  security  from  a 

customer  for  a  fixed  sum  owing  to  them  by  the  . 
latter,  the  relation  of  banker  and  customer  ceases 
thenceforth  as  to  that  sum,  and  it  cannot  be 
included  in  the  customer's  banking  account  so 
as  to  entitle  the  bankers  to  charge  compound 
interest  thereon ;  and  in  reference  to  the  sum  so 
secured,  the  mutual  rights  and  obligations  are 
thenceforth  those  of  mortgagees  and  mortgagor. 
Bankers  cannot  refuse  to  allow  income-tax  to  a 
customer  upon  interest  accruing  on  a  mortgage 
security.  As  between  a  banker  and  his  cus- 
tomer, the  mode  in  which  the  account  has  habi- 
tually been  made  out^  will  be  viewed  as  evidence 
of  an  agreement  that  it  should  be  taken  in  that 
way ;  and  in  the  absence  of  any  special  agree- 
ment, express  or  implied,  evidence  as  to  the 
custom  of  bankers  is  receivable  for  the  purpose 
of  determining  the  principle  upon  which  the 
account  is  to  be  taken.  Bankers  took  a  mortgage 
security  for  a  fixed  sum  owing  to  them  by  a 
customer,  and  subsequently  continued  the  mort- 
gage debt  as  part  of  the  general  account  between 
thero,  which  embraced  various  dealings  and 
tranaactiotis,  making  rests  and  charging  com- 
pound interest.  The  Court  directed  the  usual 
accounts  to  be  taken  of  what  was  due  in  respect 
of  the  mortgage  security,  and  a  separate  account 
of  the  other  dealings  and  transactions,  reserving 
the  question  as  to  the  mode  in  which  the  latter 
account  should  be  taken  (and  more  particularly 
whether  with  rests  or  not)  for  consideration  in 
chambers.     Mosse  v.  Salt,  756 

Bankruptcy — Traders  having  overdrawn  their  ac- 
count at  the  bank,  and  being  hopelessly  insolvent, 
gave  to  the  bankers  a  bill  of  sale  ocmprising  their 
whole  property  to  secure  the  existing  debt  and 
future  advances,  with  a  stipulation  t^at  no  fur- 
ther advances  were  to  be  made  until  the  debt 
Was  reduced  to  800Z.  Two  days  afterwards  they 
sent  letters  to  their  creditors  ofiering  a  composi- 
tion of  \0s.  in  the  pound.  It  was  held,  aflirming 
the  decision  of  one  of  the  Vice  Chancellors  (see 
page  25),  that  the  bill  of  sale  was  an  act  of  bank- 
ruptcy.  Lacon  v.  L^ffen,  315 

By  an  agreement  dated  the  11th  of  April 

1862,  B.  &  B,  shipbuilders  at  Sunderland,  con- 
tracted to  build  a  vessel  for  F,  who  agreed  to 
pay  for  the  same  upon  certain  terms  therein 
mentioned.  On  the  12th  of  April  1862,  B.  &  B, 
by  deed,  assigned  the  contract  to  S,  to  secure  an 
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antecedent  debt,  and  an  advance  then  made 
(amounting  together  to  500Z.),  and  also  future 
advances;  and  by  the  assignment  it  was  declared 
that,  subject  to  F.'s  right,  S.  should  be  entitled 
to  a  lien  on  the  vessel  for  the  above  sums.  On 
the  19th  of  May  1862  the  agreement  of  the  11th 
of  April  1862  was  cancelled,  and  by  memo- 
randum of  agreement,  dated  the  20th  of  May 
1862,  B.  &  B.  contracted  to  complete  the  vessel 
for,  and  to  sell  it  to,  S.  for  1,1502.,  of  which  the 
6001.  already  advanced  was  to  be  taken  in  part 
payment  Neither  the  deed  of  the  12th  of  April 
1862  nor  the  agreement  of  the  20th  of  May  1862 
was  registered  under  the  Bills  of  Sale  Bc^tra- 
tion  Act  (17  &  18  Vict  c.  86).  On  the  2nd  of 
June  B.  &  B.  became  bankrupt ;  and  the  vessel 
was  then  incomplete.  Upon  a  bill  filed  by  S. 
against  the  assignees  in  bankruptcy  of  B.  &  B, 
for  the  purpose  of  obtaining  a  declaration  that 
S.  was  entitled  to  a  lien  or  chai^  on  the  vessel, 
or  for  specific  performance  of  the  agreement  of  the 
20th  of  May  1862,  one  of  the  Vice  Chancellors 
decided  (see  p.  388)  that  S.  was  entitled,  under 
the  deed  of  the  12th  of  April  1862,  to  a  lien  or 
charge  upon  the  vessel,  and  a  sale  thereof  was 
ordwed.  Upon  appeal,  it  was  held  that  the  lien 
under  the  deed  of  the  12th  of  April  was  destroyed, 
either  by  the  cancellation  of  the  agreement  with 
F,  or  by  the  fact  that  the  5002.  thereby  secured 
was  merged  into  and  taken  as  part  payment  of 
the  purchase-money  under  the  agreement  of  the 
20th  of  May ;  but  that  under  the  latter  instru- 
ment plaintiff  was  entitled  to  a  lien  on  the  un- 
finished ship  for  the  5002.  actuaUy  advanced. 
Also  that  no  registration  of  the  instrument  of 
the  20  th  of  May  was  necessary,  under  the  Bills 
of  Sale  Act ;  and  that  the  vessel  was  not  in  the 
order  and  disposition  of  the  builders  as  reputed 
owners  at  the  time  of  their  bankruptcy  within 
the  meaning  of  the  Bankrupt  Act.  SwcUruton  v. 
Clay,  503 

Bankruftct  (corUwaedi— Where  a  bankrupt,  after 
having  by  fraud  procured  his  bankruptcy  to  be 
annulled,  filed  a  bill  against  the  solicitor  and  the 
auctioneer  of  his  assignees  to  set  aside  a  sale  of  his 
property  made  by  the  assignees  to  such  solicitor 
and  auctioneer,  but  did  not  make  his  assignees 
parties  to  the  suit,  the  Court,  as  it  did  not  appear 
that  even  if  the  property  were  re-sold  at  the 
highest  price  which  it  might  be  presumed  it  would 
bnng,  any  portion  of  the  purchase-money  would, 
after  payment  of  his  creditors,  be  payable  to  the 
banknipt,  dismissed  the  bill,  but  without  costs. 
Adams  v.  Stoorder,  567 

See  Parties. 

Baron  and  Feme — A  married  woman  has  no 
equity  to  a  settlement  out  of  her  fee-simple 
estates,  as  against  the  mortgagee  of  her  hus- 
band's life  interest  therein.  Distinction  between 
property  of  the  wife  which  the  husband  takes 
absolutely  and  that  in  which  he  only  takes  a  life 
interest.  A  defendant  disclaiming  but  not  stating 
that  he  never  did  claim  any  interest,  is  not 
entitled  to  his  costs  on  having  the  bill  dismissed. 
Durham  y.  Crackles,  111 


A  wife,  suing  in  formd  pauperis  without  a 

next  friend,  held  to  be  entitled  as  against  the 
assignees  in  insolvency  of  her  husband  to  a  set- 
tlement for  her  separate  use  for  life  of  the  rents 
of  real  property,  the  legal  estate  in  whic^  was 
vested  in  trustees  for  her  benefit  for  life.  Barnes 
v.  Robinson,  143 

Semble-^Sk  married  woman  is  not  entitled  to 

a  settlement  out  of  her  fee-simple  estates.  Stwrgis 
v.  Ckampneys  disapproved  of.    Oleaves  v.  Paine, 

182 

Voluntary  settlement  by  wife  before  mar- 
riage without  knowledge  of  husband,  pending 
treaty  for  marriage,  declared  invalid.  And  a 
law-stationer,  executor  of  the  person  who  had 
bequeathed  the  above  fund  to  the  lady,  having 
advised  and  framed  the  settlement,  and  although 
not  a  party  thereto,  having  been  made  a  defen- 
dant to  the  suit ;  it  was  held,  that,  as  his  con- 
duct had  been  mainly  the  occasion  of  the  litiga- 
tion, the  husband  was  entitled  to  a  decree 
against  him,  together  with  the  other  defendants, 
with  costs.  Acquiescence  without  full  and  suffi- 
cient knowledge  and  understanding  of  the  cir- 
cumstances of  the  case,  in  respect  of  which  such 
acquiescence  is  alleged  to  be  a  bar,  cannot  be  of 
any  avaiL    Prideaux  v.  LonsdaU,  317 

T.  W.  having  become  lunatic,  was  taken  to 

an  asylum  in  Ix>ndon.  His  wife,  who  at  the 
time  of  her  marriage  was  entitled  to  separate 
property,  removed  to  London  in  order  to  be  near 
her  husband,  and  borrowed  money  on  his  credit 
to  meet  the  expense  of  such  removal  of  herself 
and  husband,  and  to  provide  herself  with  neces- 
saries. T.  W.  died,  and  a  bill  was  filed  for  the 
administration  of  hSm  estate.  The  persons  who 
had  made  the  advances  to  the  wife  carried  in 
their  claim  for  the  amount  against  T.  W.*8 
estate.  It  was  held,  by  one  of  the  Vioe  Chan- 
eeUors  and  affirmed  on  appeal,  that  the  daim 
must  be  allowed.  SetnbU — that  a  woman  pos- 
sessed of  separate  estate  is  entitled  to  mainten- 
ance by  her  husband,  although  he  be  lunatic, 
and  is  not  bound  to  pledge  her  separate  estate 
in  order  to  provide  herself  with  necessaries. 
DavidsffnY,  Wood,  400 

If   freeholds   of   inheritance    be  vested  in 

trustees  upon  trust  for  a  married  woman  for  her 
separate  use,  she  does  not  thereby  acquire  any  addi- 
tional power  of  disposing  of  the  equitable  fee, 
and  cannot  do  so  otherwise  than  by  deed  duly 
acknowledged  under  8  &  4  Will.  4.  c.  74.  &nk 
— as  respects  an  estate  in  lands  limited  for  the 
separate  use  of  a  married  woman  during  her 
life:  this  she  may  alienate,  in  equity,  by  deed 
unacknowledged.  Adams  v.  Oamble  diwwnted 
from.    Lechmere  v.  Brotheridgt,  577 

The  mere  filing  of  a  bill  by  a  married  woman 

to  enforce  her  eqmty  to  a  setUement  is  not  suffi- 
cient to  confer  upon  her  children  a  right  to  a 
settlement  in  the  event  of  her  death.  SUinm^ 
v.  HaUhin  overruled.     WaUaoe  v.  AuUfjo,  748 
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—  See  Inyestment. 
Settlement.    Will. 


Reoonveyanoe.     Parties. 


Bill  or  Rbview— Tnuteet  of  a  fund  to  which  a 
lady  was  entitled  for  life,  with  remainder  to  her 
children,  on  her  death  paid  the  fond  into  Court 
under  the  Trustee  Rebef  Act,  and  under  orders 
of  the  Court  three-fourths  were  paid  out.  One 
child  then  claimed  the  fimd  as  the  only  legiti- 
mate child,  and  presented  a  petition  for  feave  to 
file  a  bill  of  review.  It  was  held,  that  orders 
under  the  Trustee  Relief  Act  stood,  f»ro  hdc,  on 
the  same  footing  as  a  decree  in  a  suit,  and  a  pro- 
bable case  being  put  forward,  founded  on  nets 
discovered  since  the  date  of  the  orders,  leave 
was  given.  In  re  Smyth  and  AmoltFa  EUaies, 
770 

Bill  of  Salk — After  acquired  chattels  may  be 
assigned  in  equity,  and  words  of  agreement  to 
assign,  or  of  licence  to  seize,  may  in  equity 
operate  as  an  actual  assignment :  but  if,  accord- 
ing to  the  proper  construction  of  the  words  used, 
a  mere  licence  to  seize  is  intended,  they  will 
have  no  effect  until  actual  seizure.  Effect  of 
want  of  notice  of  deposit  of  bill  of  sale  to  the 
assignor,  as  regards  priority  over  subsequent 
bills  of  sale.  iSeve  v.  Whiimore,  and  Martin  v. 
Whitmore,  497 

See  Bankruptcy. 

Bill  to  Pebpbtuati  TssmfoiiT—See  Discovery. 

Bills  and  Notes — Bill  of  exchange  limiting 
liability.    See  Company. 

Bond — Poet-obit    See  Mortgage. 

Brkaoh  of  Tbust — Where  a  breach  of  trust  has 
been  committed  firom  which  a  trustee  alleges 
that  he  has  been  released,  it  is  incumbent  on  Mm 
to  shew  that  the  release  was  given  by  the  eettui 
que  irtut  deliberately  and  advisedly,  with  full 
knowledge  of  all  the  droumstances  and  of  his 
own  rights  and  claims  against  the  trustee,  and 
without  pressure  or  undue  influence.  But  where 
a  eeUui  que  trust,  shortly  after  attaining  twenty- 
one,  pressed  for  payment  of  a  sum  of  money  to 
which  he  was  entitled,  and  four  years  after- 
wards accepted  from  one  of  his  trustees  a  packet 
of  deeds,  which  the  co-trustee  (the  father  of  the 
eettui  que  trust)  had  deposited  by  way  of  security 
on  the  occasion  of  a  misappropriation  by  him  of 
the  trust  fund  before  the  cettut  que  trust  came  of 
age,  and  at  the  request  of  his  hihear  signed  and 
tent  a  release  in  writing  (not  under  seal)  to  such 
trustee,  and  took  no  further  steps  till  after  his 
father's  death,  six  years  later,  and  ten  years  after 
he  came  of  age,  when,  the  security  turning  out 
insufficient,  he  filed  a  bill  to  have  the  deficiency 
made  good  by  the  surviving  trustee  ;  it  was  held, 
reversing  the  decision  of  the  Master  of  the  Rolls, 
that  all  the  requisites  for  constituting  a  valid 
release  had  been  complied  with,  and  ihe  cestui 
que  trust  must  be  taken  to  have  had  full  know- 
hxlge  of  the  value  of  the  security,  notwithstand- 


ing he  had  never  opened  the  packet  of  deeds. 
FarrantY.  Blanchford,  237 

Calls— by  the  Court  of  Bankruptcy.  See  Winding 
up  of  Companies. 


CASB—under  22  &  23  Vict.  c.  63. 
Appointment 


See  Power  of 


Chabob — F.  H,  by  his  will,  gave  certain  annu- 
ities, and  directed  that  they  should  be  paid  by 
his  trustees  out  of  the  rents  of  his  real  estate. 
Testator  then  devised  his  real  estates  to  trustees, 
upon  trust  out  of  the  rents  and  income  to  pay 
the  annuities,  and  subject  thereto  upon  other 
trusts.  F.  H.  died,  and  the  rents  and  income  of 
his  real  estates  were  insufficient  to  satisfy  the 
annuities.  It  was  held  the  gift  was  not  specific, 
but  demonstrative,  and  that  the  deficiency  must 
be  paid  out  of  the  capital  of  testator^s  residuary 
personal  estate.    Paget  v.  Buish,  468 

on  corpus.    See  Legacy. 

of  debts.    See  Limitations,  Statute  of. 

See  Merger  of  Charge. 

Chabgb  on  Land— An  order  of  the  Court  of  Pro- 
bate directing  the  payment  of  a  sum  of  money 
does  not,  by  being  registered  with  the  Senior 
Master  of  the  Court  of  Common  Pleas  at  West- 
minster, constitute  a  valid  charge  on  land.  Pratt 
V.  BuU,  21,  144 

Chibf  Clbrk*b  Cbrtifioatb— Upon  a  motion  to 
vary  the  chief  cle»k*s  certificate,  an  affidavit 
filed  after  such  certificate  is  filed  cannot  be  read. 
lie  Hooper;  and  BayUss  v.  Watkins,  106 

In  a  suit  between  a  contractor  and  a  railway 

company,  praying  a  settlement  of  accounts  be- 
tween them,  a  decree  was  made  directing  an 
inquiry  whether  anything,  and  what,  was  due  to 
the  contractor  in  respect  of  the  works  executed 
and  materials  supplied  under  the  contract.  That 
decree  was  not  appealed  from.  The  chief  clerk, 
by  his  certificate,  found  that  a  lump  sum  was 
due,  and  that  in  a  schedule  he  had  set  forth  the 
particulars  of  such  sum,  and  that  the  evidence 
adduced  on  the  inquiry  was  that  set  forth  in 
another  schedule.  On  an  objection  to  the  form 
of  the  certificate,  the  Lords  Justices  (overruling 
a  decision  of  one  of  the  Vice  Chancellors)  held, 
that  the  certificate  must  be  discharged  ;  for  that 
the  chief  clerk  ought,  in  finding  the  lump  sum 
to  be  due,  to  have  stated  how  that  amount  was 
arrived  at,  so  as  to  enable  the  Court  to  judge 
whether  he  had  come  to  a  right  conclusion. 
M'Intosh  V.  the  Oreat  Western  Rail,  Co,,  412 

Church— A  church  of  an  ancient  chapelry  within 
a  large  parish  had  exercised  from  time  imme- 
morial parochial  rights,  had  separate  church- 
wardens, rates,  &c.,  and  the  incumbent  per- 
formed the  various  religious  offices  and  received 
the  fees.  The  right  of  presentation  to  the  cha- 
pelry was  in  the  rector  of  the  parish.    The 
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ohapelry  wm  described  as  a  "parish**  in  the 
Ecclesiastical  Survey,  but  in  recent  local  acts  of 
parliament  the  church  of  the  chapeliy  was  re- 
ferred to  as  a  *' church  or  ancient  chapel-of- 
ease."  It  was  held,  the  chapelry  was  not  a  dis- 
tinct parish,  and  that  under  the  power  conferred 
by  59  Geo.  3.  c.  134.  s.  16,  authorizing  the 
assignment  of  a  district  to  a  chapel-of-ease  or 
parochial  chapel,  the  Ecclesiastical  Commission- 
era  were  authorized  to  divide  the  chapelry  into 
districts,  and  to  assign  a  particular  district  to 
the  ancient  chapel.  Whether  under  the  Church 
Buildmg  Acts  {58  Geo.  3.  c.  45.  and  59  Geo.  3. 
c.  134)  the  Ecclesiastical  Commissionera  have 
power  to  divide  a  parish  into  districts,  or  only  to 
carve  new  districts  out  of  the  parish — qucare. 
The  incumbent  of  a  district  parish  validly  con- 
stituted under  the  Church  Building  Acts  (58 
Geo.  3.  c.  45.  and  59  Geo.  3.  c.  134),  has  an 
exclusive  right  to  celebrate  marriages  by  banns, 
between  persons  both  of  whom  are  resident 
within  the  district  parish.  Whether  after  the 
creation,  under  the  6  &  7  Vict.  c.  37.  (Peel's 
Act),  of  new  parishes  out  of  parts  of  any  existing 
pari^  the  incumbent  of  the  old  parish  still  re- 
tains by  virtue  of  the  saving  clause  (s.  18.)  the 
right  to  publish  banns  and  celebrate  marriages 
between  persons  both  of  whom  are  resident  in 
the  new  parishes — qucBre.  Where  a  licence  is 
granted,  in  due  form,  for  marriage  at  a  parti- 
cular church,  the  incumbent  is  under  no  obliga- 
tion to  inquire  whether  there  has  been  a  sufficient 
residence  by  one  of  the  parties  to  justify  the 
granting  of  the  licence.  His  proper  course  is  to 
assume  the  regularity  of  licence  and  to  perform 
the  marriage  ceremony.  Tucknisi  v.  AUxcmder, 
794 

Colonial  Estate.  Expenses  of  management. 
See  Manager. 

CoHiTT  OF  Nations.    See  Ship  and  Shipping. 

CoMPANT — A  director  of  a  joint-stock  company, 
registered  under  the  Joint- Stock  Companies  Act, 
1856  (19  k  20  Vict.  c.  47  ),  cannot  make  a  bind- 
ing contract  for  profit  to  himself  in  a  transaction 
with  the  company.  Where  a  director  had  ad- 
vanced money  to  the  company  from  time  to  time 
under  an  arrangement  for  receiving  a  bonus  or 
commission  of  6d.  per  ton  on  the  amount  of  pro- 
duce sold  by  the  company,  and  the  account  be- 
tween him  and  the  company  as  entered  in  the 
company's  books  included  this  commission,  the 
Court  refused  to  allow  it,  but  directed  the  ac- 
count to  be  taken,  allowing  interest  on  the 
advances  at  5^.  per  cent-  Ex  parte  Hill,  in  re 
the  Cardiff  Prtsarved  Coal  and  Coke  Co.  Limited^ 
154 

A  clause  in  the  deed  of  settlement  of  a  joint- 
stock  company  gave  power  to  the  directors  "gene- 
rally, where  Uiese  presents  are  silent  or  do  not 
otherwise  provide,  to  act  in  the  direction  of  the 
concerns  of  the  society  in  such  manner  as  at 
their  absolute  discretion  they  shall  think  most 
conducive  to  the  interests  of  Uie  society.**  Whe- 
ther under  such  a  clause  it  is  competent  to  the 


directors  to  purchase  the  bnsmeti  and  take  the 
assets  and  liabilities  of  another  company — qtugre. 
Where,  however,  the  shareholden  hftd  acquiesced 
in  the  amalgamation,  and  the  dealings  had  been 
such  that  it  was  impossible  to  repine  the  com- 
panies in  their  original  position,  it  was  h^  to 
be  too  late  to  disturb  the  arrangement  which 
had  been  made,  whether  within  the  power  of 
the  directors  or  not.  SembU — ^the  Court  has 
power  to  relieve  against  mistakes  in  law,  as 
well  as  mistakes  in  fiskct.  Observations  (per  ITood^ 
F.(7.)  as  to  the  costs  of  the  creditors*  represen- 
tative, and  rule  laid  down  (per  Turner^  L.J.)  as 
to  cases  in  which  costs  of  the  i^pearance  of  cre- 
ditors* representative  will  be  allowed.  lU  the 
Joint-Stock  Companiei  Winding-up  Act,  1848; 
Re  the  Saxon  Life  Astttr.  Soc,;  the  Andwr  Auwr. 
Co.* 8  cote;  the  Era  Asswr.  Soc.*8  cote;  Re  the  Era 
Atsvr.  Soe.,  WUUams^s  case;  the  Anchor  Auur, 
Co,'8ea$e,  206 

By  deed  of  settlement  of  a  joint-stodL  com- 
pany established  under  7  &  8  Vict.  c.  110,  the 
directora  were  empowered  to  issue  bills  of  ex- 
change and  promissory  notes,  but  such  bills  and 
notes  were  only  to  bind  the  shareholders  to  the 
extent  of  their  interests  in  the  company.  The 
directors,  by  deed-poll  under  the  common  seal 
of  the  company,  and  signed  by  three  directors, 
appointed  an  agent  in  Canada,  and  empowered 
him  to  draw  bills  of  exchange  upon  the  company. 
To  discharge  claims  against  the  company  in  Ca- 
nada, the  agent  drew  and  gave  there  two  biUi 
of  exchange,  such  bills  containing  no  notice  of 
any  restricted  liability.  Upon  the  company  being 
wound  up,  the  holders  of  these  bills  put  in  claims 
for  the  amount,  together  with  interest  and  dam- 
ages calculated  according  to  certain  Statutes  of 
Canada ;  and  it  was  held,  the  appointment  of  the 
agent  was  valid,  and  the  bills  in  question  were 
drawn  by  him  so  as  to  bind  the  company,  not- 
withstanding section  45.  of  the  act,  and  the  pro- 
visions in  the  deed  of  settlement  for  limiting  the 
liability  of  the  sbareholdere;  and  accordingly 
that  the  holdera  of  the  bills  were  entitled  to  prove 
under  the  winding  up  against  the  company.  And 
it  was  held,  also,  that  the  proof  being  against 
the  company  as  the  virtual  drawers,  l^e  daim- 
auts  were  entitled  to  the  interest  and  damages 
given  by  the  law  of  Canada,  where  the  bills  wera 
drawn  A  proviso  in  a  bill  of  exchange  drawn  by 
a  joint-stock  company,  limiting  the  liability 
thereunder  is  repugnant  and  void.  Re  the  State 
Fire  Insurance  Co. — Ex  parte  MerediiKt  and 
Conven'8  Claims,  300 

The  G.  W.  Railway  Company  were  em- 
powered totake  shares  in  the  M.  Railway  Com- 
pany, and  accordingly  took  shares  to  the  full 
extent  of  their  powers,  in  the  names  of  tmstees, 
who  were  registered  as  the  holders  of  Stt<^  shares. 
Afterwards  the  M.  Railway  Company  were  au- 
thorized to  extend  their  railway,  and  to  create 
new  shares;  and  they  resolved  at  a  genoal  meet- 
ing to  allot  the  new  shares  rateably  amongst  the 
proprietors  of  the  original  shares.  The  6.  W. 
Railway  Company  claimed  to  be  entitled  to  a 
proportion  of  these  shares,  and  filed  a  bill  to 
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enfofoe  their  claim,  the  trugteei  bdng  joined  as 
co-plainiiffii.  It  was  held,  by  one  of  the  Vice 
Chanoellon,  on  demurrer,  that  it  was  ultra  vi$t8 
for  the  G.  W.  Bailway  Company  to  take  any  of 
the  new  shares.  That  the  M.  Railway  Company 
could  not  be  compeUed  to  allot  shares  either  to 
the  6.  W.  Railway  Company  or  to  their  trus- 
tees, as  payment  by  the  G.  W.  Railway  Com- 
pany  on  cadis  of  such  shares  would  involve  a 
breach  of  trust;  and  that  the  bill  being  framed 
so  as  to  assert  a  claim  on  the  part  of  the  G.  W. 
Railway  Company  alone,  any  possible  title  in 
their  co-plaintiflfs,  the  trustees,  to  have  the  shares 
allotted  to  themselves  individually,  could  not  be 
relied  upon  for  the  purpose  of  sustaining  the  \>ilL 
Also,  that  where  a  public  company  is  engaging 
in  a  transaction  which  is  ultra  vires,  the  Court, 
in  adjudicating  upon  that  transaction,  can  only 
deal  with  the  law  as  it  exists,  and  will  not  take 
into  consideration  the  possibility  of  further 
powers  being  obtained  by  the  company.  On 
appeal,  the  Lords  Justices  considered  that  the 
points  involved  were  of  too  great  difficulty  to 
be  decided  conveniently  upon  demurrer,  and  ihej 
overruled  the  demurrer,  making  the  costs  on 
both  sides  costs  in  the  cause.  The  Oreat  Weitem 
Rail,  Co,  V.  the  Metropolitan  Bail.  Co.,  882 

A  company  cannot  covenant  not  to  oppose 

a  bill  which  if  passed  would  deprive  the  share- 
holders of  the  protection  afforded  by  the  Wham- 
cliffe  order.  Semble — ^Though  a  public  company 
may  apply  for  an  act  of  parliament,  it  cannot 
legally  covenant  with  a  third  party  to  do  so, 
since  it  would  thereby  render  its  funds  liable  in 
the  event  of  its  not  applying.  Shareholders  in 
a  company,  the  directors  of  which  have  affixed 
the  company's  seal  to  an  agreement,  some  of  the 
provisions  whereof  are  illegal,  are  entitled  to 
have  the  agreement  set  aside  so  far  as  it  is  ultra 
vires,  leaving  the  operation  of  the  rest  of  the 
agreement  to  be  adjusted  by  litigation  or  other- 
wise between  the  contracting  parties.  MaunseU 
V.  Uie  Midland  Oreat  Western  (of  Ireland)  Bail. 
Co.,  618 

Under  the  articles  of  association  of  a  joint- 
stock  company,  the  company  was  empowered  at 
a  special  meeting  to  increase  the  capital  of  the 
company  by  the  issue  of  new  shares,  to  be  of 
such  nominal  value  and  subject  to  such  condi- 
tions as  to  payment  of  calls  or  proportion  of 
pro6te,  as  might  be  determined;  and  it  was 
held,  this  did  not  authorize  the  issue  of  prefer- 
ence shares.    Moss  v.  Syers,  711 

See  Contributory.  Public  Company.  Wind- 
ing up  of  Companies. 

CoMPSNaATioN.    See  Interest. 

CoNFlBMATioir  OF  Salbs  Act.     See  Practice. 

CoKVUCT  OF  Laws.    See  Settlement. 

Contract — Upon  sale  by  defendant  to  plaintiffs 
of  a  business  of  a  horsehair  manufacturer,  de- 
fendant by  written  contract  agreed  not  to  buy, 


sell,  manu&otnre,  or  directly  or  indirectly  inter- 
fere in  the  trade  or  business  of  a  horsehair  numu- 
facturer,  except  for  the  benefit  of  plaintifb;  and 
subsequently  in  a  deed  of  assignment  (executed 
in  pursuance  of  the  previous  contract)  defendant 
covenanted  thathe  would  not  directly  or  indirectly 
cany  on  the  business  of  a  horsehair  manufacturer 
within  200  hundred  miles  from  B,  without  the 
consent  in  writing  of  plaintiffs,  except  for  their 
benefit  and  at  their  request.  Defendant,  besides 
being  a  manufacturer  of  horsehair,  was,  at  the 
time  of  the  sale,  a  general  dealer  in  unmanu&c- 
tured  horsehair;  he  also  purchased  and  sold 
manufactured  horsehair,  which  was  usual  both 
with  dealers  and  manufacturers.  It  was  held, 
upon  evidence  as  to  the  mode  of  carrying  on 
the  business,  that  the  limit  of  200  miles  was 
reasonable;  also  that  defendant  had  sold  so  much 
of  the  business'  as  belonged  to  that  of  a  horsehair 
manufacturer,  though  forming  part  also  of  the 
business  of  a  h<»se]uur  dealer;  and  that  he  must 
be  restrained  from  the  purchase  and  sale  of 
manufactured  horsehair.  Harms  v.  Parsons, 
247 

A  febther,  in  contemplation  of  the  marriage 

of  his  daughter,  wrote  to  her  intended  husband, 
saying  "that  she  should  be  entitled  to  her  share 
in  whatever  property  he  (the  father)  might  die 
possessed  of.*'  The  &ther,  by  his  will,  gave  to 
his  daughter  only  a  life  interest  in  a  portion  of 
his  property,  and  died,  leaving  real  and  personal 
estate.  Upon  a  bill  by  the  husband  and  wife, 
it  was  held,  the  letter  did  not  affect  the  real 
estate,  but  that  it  bound  the  father  to  leave  his 
daughter  a  legal  chare  of  the  personalty  equal  to 
what  she  would  have  taken  if  he  had  died  intes- 
tate.    Laver  v.  Fielder,  365 

See  Company.     Specific  Performance. 

CoNTBiBUTORT — A  company  was  in  process  of  being 
wound  up.  By  the  deed  of  settlement  of  the  com- 
pany it  was  provided  that  no  person  should  be  or 
continue  a  director  unless  he  was  the  holder  of  a 
particular  amount  of  stock.  The  company  was 
managed  by  a  board  of  directors  at  the  chief 
office  in  London,  and  by  boards  in  various  towns, 
in  the  latter  of  which  local  agents  or  deputies, 
called  provincial  directors,  had  conferred  upon 
them  limited  authority.  C.  was  one  of  these  pro- 
vincial directors,  but  had  no  shares  in  the  com- 
pany, and,  on  a  question  of  his  liability  to  be 
viiaced  upon  the  list  of  contributories,  it  was 
held,  that  the  clause  requiring  the  qualification 
for  directors  did  not  apply  to  those  who  held  the 
office  of  provincial  duectors,  and  that  C.  was 
not  liable  to  be  placed  on  the  list  of  contributories. 
The  creditors'  representative  is  not  as  of  right 
entitled  to  appear  separately  on  appeal ;  and  it 
appearing  in  this  case  that  he  had  no  interest 
distinct  frt)m  the  official  manager,  the  greater 
part  of  his  costs  were  disallowed  against  the 
estate.  £x  parte  CoUerell^  in  re  the  National 
Assurance  and  Investment  AssocicUion  (the  Bank 
of  Deposit),  66 

The  directors  of  a  company  having  treated 
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shares  as  forfeited  for  non-payment  of  calls,  and 
the  company  being  afterwards  ordered  to  be 
wound  np,  the  shareholder's  name  will  not  be 
placed  upon  the  list  of  contributories  on  the 
application  of  the  official  manager.  Whether  it 
would  be  done  on  the  application  of  the  creditors' 
representative — qucere.  Be  the  State  Fire  Ituur, 
Co.,  Webster's  case,  135 

CoNTRiBUTORT  (continued) —Vj^n  the  compromise 
of  an  action  brought  by  G.  against  a  company  in 
which  he  was  a  s^kreholder,  it  was  arranged  that 
6.  should  transfer  his  shares  to  S,  who  was  the 
managing  director,  and  should  receive  from  the 
company  a  sum  of  money  as  the  price  of  his  shares 
and  in  satis&ction  of  his  claim.  Accordingly,  the 
money  was  paid,  the  shares  were  transferrod,  and 
the  transfer  registered.  Two  years  afterwards 
the  company  was  ordered  to  be  wound  up,  and 
the  official  manager  placed  G.*s  name  on  the  list 
of  contributories  on  the  ground  that  the  transfer 
was  invalid,  S.  being  a  trustee  for  the  company, 
and  the  assent  of  the  shareholders  to  the  transac- 
tion not  having  been  obtained.  The  Court,  under 
the  circumstances,  declined  to  impute  to  6. 
knowledge  that  8.  was  a  trustee  for  the  company; 
but  independently  of  this  it  was  held,  that  tne 
transaction  having  been  acquiesced  in  by  the 
shareholders  for  two  years,  their  consent  must 
be  presumed  as  against  the  company,  and  accord- 
ingly G.'s  name  was  ordered  to  be  taken  off  the 
list.  Where  an  act  has  been  done  by  a  public 
company,  to  the  legality  of  which  certain  form- 
alities are  requisite,  and  the  circumstances  are 
such  that  knowledge  and  acquiescence  may  be 
imputed  to  every  shareholder,  the  Court  wiU,  as 
against  the  company,  infer  that  the  necessary 
formalities  have  been  complied  with.  He  the 
British  Life  and  Fire  Assurance  Society— -Dr. 
Grady*s  case,  326 

On  the  10th  of  August  1860,  at  a  meeting  of 

five  persons,  held  before  the  formation  of  and 
for  the  purpose  of  forming  a  joint-stock  com- 
pany, this  resolution  was  passed :  "  Each  of  the 
gentlemen  present  agrees  to  hold  100  shares  in 
the  company,  and  luso  to  execute  the  articles 
and  memorandum  of  association  when  ready, 
and  act  as  directors  of  the  company.'*  At  a 
meeting  held  on  the  4th  of  August  the  draft 
articles  of  association  were  submitted  to  the  five 
gentlemen  and  approved,  and  ordered  to  be  en- 
grossed for  execution  at  the  next  meeting.  On 
Uie  25th  they  all  signed  the  memorandum  of 
association  for  twenty-one  shares  each,  and  exe- 
cuted the  articles  of  association.  By  one  of  the 
articles  the  qualification  of  directors  was  fixed  at 
100  shares,  and  by  another  it  was  provided,  that 
until  directors  were  appointed,  the  subscribers 
thereto  should  be  deemed  to  be  directors.  The 
company  was  afterwards  wound  up  in  bank- 
ruptcy. It  was  held  (affirming  a  decision  of  one 
of  the  Commissioners),  per  Turner,  L,J»,  that  by 
the  resolution  of  the  10th  of  August  and  the  arti- 
cles of  association  taken  together,  and  per  Knight 
Bruce,  L.J.,  that  by  the  effect  of  the  resolution 
and  articles  and  of  the  proceedings  in  January 
1861,  (reported  ante,  pp.  57,  58,)  the  five  gentle- 


men were  contributories  in  respect  of  100  shares 
each,  in  which  number  the  twenty-one  shares  fur 
whidi  they  had  subscribed  the  memorandum  of 
association  should  be  included.  Ex  parte  Currie, 
in  re  the  Oreat  Norihem  and  MidUmd  Coal,  Co, 
(Limited),  421 

The  64th  section  of  7  &  8  Vict.  c.  110.  pro- 
hibits the  transfer  of  his  shares  by  a  shareholder 
only  if  he  shall  not  have  paid  the  fuU  amount 
payable  as  well  as  due,  in  respect  of  every  share 
held  by  him.  Therefore,  in  a  case  governed  by 
that  act,  non-payment  of  a  call  made  before,  but 
n9t  payable  until  after,  the  execution  of  a  trans- 
fer, forms  no  objection  to  the  validity  of  the 
transfer.  The  non-return  of  a  transfer  to  the 
B^gistrar  of  Joint-Stock  Companies,  under  7  &  8 
Vict.  c.  110.  s.  18,  thouffh  leaving  the  transferor 
liable  for  the  debts  of  we  company  as  between 
himself  and  the  creditors  of  the  company,  does 
not  leave  him  so  liable  as  between  lumself  and 
the  other  shareholders ;  and,  consequently,  the 
omission  to  make  such  return  affords  no  ground 
for  placing  him  on  the  list  of  contributories. 
The  creditors'  representative  has  a  right  to  ap- 
pear on  a  contributory  summons  under  a  wind- 
mg-up,  and  have  his  costs.  In  re  the  British 
Provident  Life  and  Fire  Assurance  Society,  re 
Orpen,  638 

COKVIB8ION.    See  Re-convenion. 

CoPTHOLD — Descent  amongst  collaterals.  See 
Gavelkind. 

Enfranchisement.  See  Lands  Clauses  Con- 
solidation Act. 

CopTRiOHT— Certain  novels,  the  copyright  in  wfaidi 
belonged  toT,  were  dramatized,  and  the  dramas, 
containing  some  of  the  most  important  scenes 
and  incidents  of  the  novels,  copied  verbatim, 
were  printed  and  published  by  L.  On  an  appli- 
cation, by  T,  for  an  injunction  to  restrain  the 
sale  of  the  dramas,  it  was  held  that  printing  and 
selling  the  dramas  was  an  infringement  of  T.'s 
copyriffht.  If  a  plaintiff  shews  that  bis  copy- 
right nas  been  infringed,  the  Court  will  grant 
an  injunction  without  proof  of  actual  damage. 
Whittingham  v.  Wooler  explained.  Titi^ey  v. 
Lacy,  535 

A  bookseDer,  H,  wrote  and  pubUshed  a  de- 
scriptive catalogue  of  books ;  another  booksdler, 
A,  published  a  descriptive  catalogue  in  which 
many  of  the  descriptions  were  copied  verbatim 
frx>m  H.'s  catalogue ;  and  it  was  held,  that  such 
copying  was  an  infringement  of  H.'s  oopyr^t, 
and  U^t  H.  was  entitied  to  an  injunction  ac- 
cordingly.   HotUn  V.  Arthur,  771 

CoPTBiOHT  OF  D18IONS— The  proprietor  of  a  de- 
sign duly  registered  under  the  acts  for  the  copy- 
right of  designs,  whether  he  be  a  British  subject 
or  a  foreigner,  forfeits  the  benefit  of  the  acts 
unless  the  proper  registration  marks  are  at- 
tached to  all  articles  and  substances  to  which 
the  design  is  implied,  idiether  the  same  are  sold 
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abroad  or  in  tlie  Britiah  dominiona. 
Samel,  SSO 


Sanxxin  y. 


The  6  &  7  Vict,  c  65.  applies  only  to  new 

deugns  having  referenoe  to  some  purpose  of 
utility ;  and  in  order  to  obtain  the  benefit  of  the 
act,  the  purpose  mu»t  be  specified  in  the  de- 
scription supplied  for  registration.  And  where  a 
coachmaker  caused  to  be  registered,  under  6  &  7 
Vict  c  65,  a  design  for  a  dog-oart,  specifying 
as  the  purpose  of  utility  that.'  "higW  front 
wheels  could  be  used  or  closer  coupling  effected,"* 
and  the  design  consisted  of  parts  1,  2,  3,  4,  of 
which  1,  2.  and  3.  had  nothing  to  do  with  firont 
wheels  or  closer  coupling,  and  Ko.  4.  was  not 
new;  it  was  held,  that  no  exclusive  privilege 
was  gained  by  registration.  Windcver  v.  SmUh, 
561 

See  Pleading. 

Costs — Where  the  Court  refuses  an  interlocutory 
application  with  costs,  without  hearing  the  other 
side,  aflSdavits,  notice  to  read  which  in  oppo- 
sition has  been  given,  and  which  have  actually 
been  Iniefed  for  that  purpose,  are  to  be  entered 
as  read,  though  not  in  fact  read.  Catholic 
Printing  and  FuUhihing  Co,  Lim.  v.  Wyman,  53 

A  lady,  before  Innacy,  became  the  mortgagee 

of  certain  premises.  After  her  lunacy  commit- 
tees were  appointed,  and  one  of  them  called  in 
the  mortgage  money  and  served  the  mortgagor 
with  a  petition  praying  that  the  committees 
might  be  appointed  to  re-oonvey  the  mortgaged 
estate  to  him.  The  Court  decided  that  the  mort- 
gagfdr  was  entitled  to  his  costs  of  appearance  out 
of  the  lunatic  B  estate.    InreR/wlep,  158 

The  costs  of  a  motion  to  stay  proceedings 

under  a  decree,  pending  sn  appeal  to  the  House 
of  Lords,  must  be  paid  by  the  party  applying, 
whether  successful  or  unsuccessful  on  the  appeaL 
Topham  y,  Portland,  606 

—  The  fee  of  2d,  per  folio  for  revising  the  print 
of  a  defendant's  answer  can  be  allowed  only  in 
those  oases  where  the  defendant  swears  to  and 
files  a  printed  answer.  The  sums  paid  for  oflBce 
copies  of  answers  at  4d.  per  ff>lio,  and  for  ordi- 
nary printed  copies  at  {d.  per  folio,  are  pajrable 
to  the  defendant,  and  when  received  by  his 
solicitor  must  be  applied  in  reduction  of  the 
cost  of  printing  the  answer.  AUvmey  General 
Y,£theridge,  706 

-— —  A  solicitor  who  has  included  in  his  bill  of 
costs  a  lump  or  gross  sum,  may  on  taxation 
before  the  Master  supply  a  detailed  statement 
showing  how  the  sum  is  inade  up,  and  the  Master 
may  allow  such  of  the  items  contained  in  the 
detailed  statement  as  are  proper,  not  exceeding 
in  the  agcrregate  the  gross  sum  originally  charged ; 
but  the  Master  can  in  no  case  allow  more  &an 
the  original  amount.  Six  railways,  forming 
parts  of  a  general  system,  were  projected  by  the 
tame  persons.  An  act  of  parliament  was  obtained 
authorizing  the  oonstruction  of  two  only,  the 

Nsw  Series,  32.— Indbz,  Chane.  is  Bankr, 


other  four  being  abandoned,  and  the  special  set 
provided  that  the  expenses,  costs,  and  charges 
of  obtaining  and  passing  the  act,  and  incidental 
and  preparatory  thereto  should  be  paid  by  the 
company,  and  it  was  held,  the  costs  incurred  in 
relati<m  to  the  abandoned  railways  were  to  be 
regarded  as  costs  incidental  and  preparatory  to 
the  obtaining  of  the  act,  and  were  properly  pay- 
able  by  the  incorporated  company.  In  re  TU- 
leard,  765 

According  to  the  rule  of  the  Court,  as  now 

settled,  the  costs  of  a  joint  reinvestment  of 
purchase-monies  for  lands  taken  by  difieient 
companies  must  be  borne  by  the  compsnies 
equally,  without  reference  to  the  amounts  of  the 
purchase-monies;  but  the  Court  will  apportion 
the  ad  valorem  duty  on  the  conveyance,  accord- 
ing to  the  amounts  contributed  by  each  com- 
pany to  the  ctmsideration-money.  Where  throe 
companies  take  lands,  and  two  of  them  subse- 
quently become  amalgamated  with  another 
company,  the  costs  of  a  joint  re-investment  must 
be  borne,  as  to  two-thirds,  by  the  company  which 
represents  the  two  amalgamated  companies. 
In  re  Maryportand  Carlisle  Railway  Act,  1855, 
Ac,,  and  Lord  Lomdale^e  Settled  Estatet,  811 

See    Ancient    Lights.     Baron   and    Feme. 

Company.  Contributory.  Executor.  Lands 
Clauses  Consolidation  Act.  Payment  into  Court. 
Security  for  Costs.  Taxation.  Trust  and 
Trustee.     Will. 

CoyBirANT--in  gross.  See  Deed,  and  See  Com- 
pany.    Injunction.     Lease. 

Damages — Jurisdiction  of  Courts  of  Equity.  See 
Specific  Perfonnance. 

Dbbtob  and  Cbboitob— James  W,  by  settlement 
made  on  the  marriage  of  his  son  Charles,  cove- 
nanted with  trustees  to  bequeath  by  his  will  to 
his  son,  if  living,  or  to  his  then  intended  wife  if 
he  were  dead,  a  legacy  or  sum  of  not  less  than 
2,500/.  to  be  held  upon  the  trusts  of  the  marriage 
settlement.  By  his  will,  James  W,  after  reciting 
a  power  of  appointment  he  had  over  a  sum  of 
10,000Z.  comprised  in  his  own  marriage  settle- 
ment in  favour  of  his  children,  (which  sum,  in 
default  of  appointment,  was  settled  upon  the  chil- 
dren in  equal  shares,)  appointed  to  Charles  2,6002. 
in  full  discharge  of  his  (testator's)  covenant  for 
payment  or  beqnest  of  that  sum  contained  in  the 
settlement.  It  was  held,  first,  that  the  appoint- 
ment made  by  testator  in  exercise  of  the  power 
contained  in  bis  own  settlement  could  not  operate 
as  a  satisfaction  of  the  personal  liability  created 
by  his  covenant ;  and,  secondly,  that  the  covenant 
did  not  merely  confer  a  right  to  receive  a  legacy 
of  the  amoimt  named  after  payment  of  simple 
contract  debts,  but  created  a  specialty  debt  in 
favour  of  tho^e  claiming  under  the  settlement. 
Qraham  v.  Wickham,  639 

See  Guarantie. 

DESD—By  a  deed  made  in  1770,  between  the  East 
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Indi*  Company  and  Robert  Lord  CliTe,  after  re- 
citiog  that  in  1766  five  lacs  of  nipeea,  bequeathed 
to  Lord  Clive  by  a  former  Nabob  of  Bengal,  and 
in  1767  three  lacs  of  rupees,  the  gift  of  Uie  then 
Nabob  of  Bengal,  had  been  paid  to  the  East  India 
Company,  and  cash  notes  given  to  Lord  Clive  for 
the  amount,  and  that  in  pursuance  of  a  scheme 
therein  recited  for  making  a  provision  for  officers 
and  privates  in  the  Company's  service  who  might 
be  disabled  by  age,  war  or  disease,  Lord  Clive  had 
delivered  up  the  cash  notes  to  be  cancelled :  it 
was  agreed  between  Lord  Clive  and  the  Company 
that  the  eight  lacs  of  rupees  should  remain  in  the 
hands  of  5ie  Company,  and  that  the  Company 
should  allow  yearly  a  sum  equivalent  to  8^.  per 
cent  thereon,  and  that  the  Company  and  their 
successors  should  be  perpetual  trustees,  subject  to 
the  proviso  therein  contained,  of  the  said  fund  of 
eight  lacs  of  rupees  for  the  due  application  and 
appropriation  of  the  interest  and  produce  thereof, 
for  the  relief  of  invalid  and  superannuated  officers 
and  soldiers  in  their  military  service,  and  upon 
the  Company  ceasing  to  employ  a  military  force 
then  for  the  relief  of  invalid  and  superannuated 
officers  and  seamen  in  their  marine  service ;  and 
the  deed  contained  a  covenant  by  the  Company 
for  repayment  to  Lord  Clive,  his  executors,  ad- 
ministrators or  assigns,  of  the  full  sum  of  five  lacs 
of  rupees,  subject  to  a  due  proportion  of  existing 
charges,  in  case  it  should  happen  that  the  Com- 
pany should  cease  to  employ  a  military  force  in 
their  actual  pay  and  service,  and  also  ships  for 
carrying  on  their  trade.  In  1884  the  Company 
ceased  to  employ  ships  for  carrying  on  their  trade. 
In  1858  the  property  (except  only  the  capital 
stock),  liabilities  and  militaiy  foroes  of  the  Com- 
pany wera  transferred  to  the  Crown.  It  was  held 
(by  the  House  of  Lords,  reversing  the  decision 
of  the  Master  of  the  Rolls),  that  the  covenant 
was  not  to  be  regarded  as  a  stipulation  for  the 
restoration  of  a  trust  fund,  but  as  a  covenant  in 
gross,  and  that  upon  the  true  construction  of  21  k 
22  Vict.  c.  106.  (the  act  transferring  to  the  Crown 
the  property  and  liabilities  of  the  Company)  five 
lacs  of  rupees  were  payable  by  the  Secretary  of 
State  for  India  to  the  representative  of  Lord 
Clive,  subject  to  the  existing  charges  properly 
attributable  to  and  payable  out  of  the  interest 
thereof.  Walsh  v.  the  Secrt  tary  of  State  for  India, 
585 

Dkzd  of  Gift — Reservation  of  beneficial  interest. 
Resulting  trust.    See  Mortmain. 

Definoi  Act — Interest  on  compensation  for  lands 
required  to  be  kept  firee  from  buildings.  See 
Interest. 

Delay.    See  Settlement. 

Demand— by  service  of  bill.  See  Friendly  Sodetiee. 

Dbmubrsb — Previously  to  obtaining  their  act  the 
projectors  of  a  railway  agreed  to  pay  to  a  land- 
owner claiming  under  a  settlement  20,0002.  over 
and  above  the  value  of  the  land  and  the  compen- 
sation to  be  paid  for  severance.  The  money  not 
being  paid,  toe  landowner  filed  a  bill  for  specific 


performance,  but  died  pendentelite,  and  »  pencil 
who  came  into  possession  of  the  eetaiesy  nnder  a 
remote  limitation  in  the  settlement  which  the 
prior  landowner  had  treated  as  barred,  filed 
another  bill,  in  substance  the  same  as  the  former, 
and  praved  that,  "if  necessary  and  proper,  his 
suit  might  be  taken  as  supplemental  to  the  former 
suit**  Defendants  demurred  for  want  of  eqmtj 
to  so  much  of  the  bill  as  sought  to  make  the  suit 
supplemental.  Demurrer  overruled,  with  costs. 
The  Earl  ofShrewMbury  v.  the  North  Stagbrdahkt 
BaU.  Co,  674 

— —  Where  a  probable,  though  not  a  perfectly 
clear,  equity  was  alleged  by  the  bill,  the  Court 
overruled  a  demurrer  and  allowed  the  plaintiff  to 
go  to  the  hearing,  reserving  the  points  raised. 
Bromley  v.  WUUaiM,  716 

See  Interest.    Jurisdiction.    Pleading. 

Deposit.    See  Vendor  and  Purdiaser. 

Desoeht.    See  Gavelkind. 

Dbyibe — Estate  in  fee  simple,  with  executory 
devise  over.    See  Waste. 

of  real  estate  charged  with  payment  of  lega- 
cies. See  Limitations,  Statute  oL 

See  Administratbn  of  Estate.    WOL 

DiscovSBT— On  »  bill  to  perpetuate  testimony,  as 
in  other  suits,  plaintiff  is  entitled  to  such  dis- 
covery only  as  is  material  to  the  relief  asked  or 
the  order  required,  and  as  the  only  relief  whidi 
can  be  prayed  is  the  perpetuation  of  testimony, 
and  as  the  answer  put  in  by  the  defendant  can- 
not be  used  against  him  in  any  further  prooeed* 
ings,  the  plaintiff  can  only  require  the  defendant 
to  answer  such  facts  as  will  entitle  the  plaintiff 
to  file  a  replication,  and  examine  witnesses  on 
the  issues  stated  in  the  bilL  Conseauently,  where 
a  plaintiff  had  already  obtained  man  a  defea- 
dMit  an  answer  entitling  him  to  proceed  to  exa- 
mine witnesses,  exceptions  for  insufficiency  were 
overruled  with  costs.  A  bill  to  perpetuate  testi- 
mony cannot  be  converted  into  %  bill  of  disco- 
very. The  distinctions  between  bills  of  discovery 
proper,  bills  to  perpetuate  testimony,  and  pro- 
ceedings to  obtam  the  examination  ae  bene  etmol 
a  single  witness  or  of  aged  or  infirm  witnwiw, 
pointed  out  and  explained.  ElUce  t.  JZotipist^ 
624 

— —  Upon  a  bQl  of  discovery  in  aid  of  »  defenoa 
to  an  action  at  Uw,  the  plsontiff  in  equity  is  en- 
titled to  a  discovery  only  of  such  facts,  deedi^ 
papers,  &a  as  may  help  him  to  make  out  his 
defence  at  Uw.  He  cannot  compel  the  plaintiff 
at  Iaw  to  disclose  how  he  means  to  establish  his 
case  there.    JnffUby  y  » Shafio,  807 

Dissenters*  Chapel.    See  Trust  and  Trustee. 

DoiaciL — ^A  mere  chance  of  residence  is  not  suffi- 
cient to  constitute  a  cmange  of  domioily  altbou^ 
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it  may  be  tolerably  oertidii  that  the  new  resi- 
dence will  be  continued  for  life.  There  most  be 
an  intention  to  change  the  domiciL  MoorhouM 
y.  Lord  (Hoose  of  Lords),  295 

•^—  See  Settlement. 

Easkmsnt.    See  Ancient  Lights.     Injunction. 

■  Testator  was  entitled  to  a  moiety  only  of  each 
of  two  fiums,  called  T.  and  P,  the  remaining 
moiety  of  each  belonging  in  equal  shares  to  W. 
and  L.  The  testator  by  Us  will,  gave  "  my  farm 
called  T.*'  to  W.  and  £,  their  heirs  and  assigns, 
as  tenants  in  common,  and  he  gave  them  2002. 
towards  rebuilding  aad  repairing  the  house,  ftc. 
"  on  my  said  farm  T."  He  then  devised  '*  my 
farm  called  P.'*  to  plaintiffs  in  like  manner,  but 
without  any  nmilar  gift  for  repairs.  After  his 
death  L.  conveved  il  his  interest  in  the  two 
farms  to  plaintimi.  It  was  held  (affirming  the  de- 
drion  of  one  of  the  Vice  Chancellors),  that  W. 
must  elect  whether  he  would  take  under  or 
against  the  will.  Also,  upon  his  electing  to  take 
against  the  will,  that  the  benefits  he  would  have 
taken  under  the  will  must  be  apportioned  in  com- 
pensation of  the  disappointed  devisees,  in  pro- 
portion to  the  value  of  the  gifts  which  they  lost 
by  his  election;  and  the  consequential  inquiries 
as  to  those  values  were  directed  in  Chambers. 
HoweUt  V.  Jenkint^  788 

EQUiTT^Eight  of,  not  lost  by  not  pleading  a  set-off 
at  law.    See  Guarantie.    And  see  Company. 

Estoppel.    See  Patent. 

Eyidknce —Although  the  Court  may  in  special 
csases  permit  new  evidence  to  be  given  upon  an 
appeal  (e.  g,  where  the  evidence  sought  to  be 
introduced  is  documentary  and  cannothave  been 
tampered  with),  it  will  not  allow  fresh  affidavits 
made  by  persons  who  have  given  evidence  at  the 
original  hearing  to  be  read  on  a  re-hearing. 
Olover  V.  Baulmey,  547 

■'  Admissibility  of  parol  evidence  to  rectify 

mistake  in  written  agreements.  See  Vendor 
and  Purchaser.    And  see  Presumption  of  Death. 

£xxouTOR— Executors  having  retained  in  their 
hands  large  balances  arising  from  the  estate 
without  investing  them,  an  inquiry  was  directed 
as  to  the  propriety  of  their  conduct,  and  they 
were  charged  with  interest  at  42.  per  cent,  upon 
a  portion  of  such  balances.  And  it  was  held, 
that,  in  pursuance  of  the  general  principle,  the 
executors  could  not  be  allowed  the  costs  occa- 
sioned by  the  inquiry.     Colyer  v.  Colyer,  101 

^* —  See  Administration  of  Estate. 

KxFBCTTANT  Heir.    See  Mortgage. 

Fxix>v — In  November  and  December  1860,  A. 
committed  acts,  in  respect  of  which  he  was,  on 
the  8th  of  June  1861,  taken  into  custody,  and, 
on  the  2l8t  of  the  same  month,  convicted  of 


felony.  Prior  to  his  apprehension,  viz.,  on  the 
28rd  of  May  1861,  he  executed  a  voluntary 
settlement  of  personal  estate  belonging  to  him 
upon  his  wife  and  children.  It  was  held,  such 
settlement  was  fraudulent  and  void  as  against 
the  Crown.  Re  Saundera^t  Estate.  Saunaere  v. 
Wharton,  224 

Fixtures — ^A  railway  company  gave  notice  to 
take  part  of  a  manufactory,  and  were  required 
by  the  owner,  under  the  92nd  section  of  the 
Lands  Clauses  Act,  to  take  the  whole.  A  valuer, 
on  behalf  of  the  company,  went  to  the  manufac- 
tory,  and,  without  entering  it,  valued  it  at  a 
specified  sum,  and  that  amount  was  paid  into 
court  under  the  85th  section  of  the  Lands 
Clauses  Act,  in  the  usual  way.  The  company 
were  then  proceeding  to  take  possession,  and  to 
issue  their  warrant  to  summon  a  jury,  when  the 
owner  of  the  manufactory  insisted  that  the 
valuation  had  not  included  certain  fixtures  upon 
the  premises,  such  as  a  steam-engine,  shaping 
and  turning  lathes,  &c.,  and  that  the  company 
were  bound  to  take  such  fixtures.  The  company 
contended  that  the  fixtures  being  trade  fixtures 
and  removable  by  the  owner,  he  could  not  com- 
pel the  company  to  take  them.  The  owner 
then  filed  a  bill  and  moved  for  an  injunction  to 
restrain  the  company  from  taking  possession,  or 
summoning  a  jury,  without  making  compensation 
for  the  fixtures ;  and  it  was  held,  that  although 
the  fixtures  in  question  were  trade  fixtures, 
which  the  lessee  might  remove  during  the  term, 
the  company  were  bound  to  take  them;  and 
that  whatever  a  rulway  company  are  bound  to 
take  under  section  92,  they  must,  in  proceeding 
under  section  85,  cause  to  be  valued,  and  pay 
the  value  into  court.  Oibton  v.  the  Hammer' 
mith  RaU,  Co,,  887 

Foreclosure — Upon  the  hearing  of  a  foreclosure 
suit  it  appeared  that  two  only  out  of  three  tenants 
in  common  beneficially  entitled  to  the  equity  of 
redemption  were  before  the  Court ;  and  it  was 
held,  tile  Court  could  neither  decree  a  sale  nor  a 
partial  foreclosure.  Plaintiff  was  ordered  to  pay 
the  costs  of  the  day  to  the  defendants  who 
appeared.     Caddick  v.  Cook,  769 

Foreign  Court — Judgment  in  rem  and  inter 
partes.     See  Ship  and  Shipping. 

Foreign  Sovereign.    See  Jurisdiction. 

Forfeiture.    Ste  Waste. 

Fraud— Although  a  person  who  is  accessory  to  a 
fraud  from  which  he  has  himself  derived  no  pecu- 
niary benefit  may  be  made  a  party  for  purposes 
of  discovery  and  to  make  him  answerable  for 
costs,  he  cannot  be  made  liable  for  damages  in 
equity,  and  after  his  death  a  bill  cannot  be 
maintained  agaiast  his  representatives.  Waltham 
V.  Stainton,  557 

See  Mortgage.    Parties.    Settlement    Will. 

Friendly  Societies —If  the  treasurer  of  a  friendly 
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■ooiety  makes  an  assignment  of  his  estate  and 
effects  to  trasteet  for  the  benefit  of  his  creditors, 
the  circumstance  that  the  trustees  of  the  society 
have  been  guilty  of  negligence  in  not  auditing 
the  accounts,  does  not  deprive  the  society  of  the 
right  confirmed  by  the  18  &  19  Vict.  c.  68,  to 
recover  out  of  the  estate  of  the  treasurer  what  is 
due  from  him  to  the  society  in  priority  to  his 
general  creditors.  The  service  of  a  bill  filed  in 
this  court  to  compel  payment  of  what  is  due  from 
the  assignees  of  a  treasurer  of  a  friendly  society 
is  a  demand  in  writing,  within  the  meaning  of 
the  18  &  19  Vict.  c.  63.  s.  23.  Abtolum  v. 
Qtthing,  786 

Gavelkind— The  custom  of  gavelkind  being  that 
the  lands  of  an  intestate  dying  without  issue  are 
partible  amongst  his  brothers  equally,  the  Court 
will  apply  all  the  incidents  of  descent  to  that 
custom,  and  the  descendants  of  a  deceased  brother 
will  sumd  in  the  same  position  jure  reprataUa- 
tionit  as  their  respective  parents  would  have 
occupied;  nor  does  the  right  of  representation 
stop  at  the  children  of  a  brother,  by  analogy  to 
the  Statute  of  Distributions.  Therefore,  where  a 
man  died,  intestate  and  without  issue,  seised  of 
gavelkind  lands,  leaving  a  nephew  and  two  sons 
of  a  deceased  nephew,  it  was  held  that  the  latter 
were  entitled  jure  repreBtentaiiimis  to  the  share 
which  their  father,  if  living,  would  have  taken. 
Hook  T.  ffook,  U 

GuABANTiB — A  surety  gave  to  a  creditor  a  gna- 
rantie  to  the  extent  of  5,000/.  against  losses  that 
might  arise  from  advances  to  be  made  to  his 
prindpaL  Advances  were  made  to  the  principal 
to  an  amount  considerably  exceeding  5,000/.,  and 
after  his  death  the  creditor  proved  in  an  admin- 
istratitm  suit  for  the  whole  debt,  and  received 
dividends  tbereon.  He  afterwards  recovered  the 
5,000/.  in  an  action  against  the  Surety ;  and  upon 
bill  filed  by  the  surety,  it  was  held  the  surety 
was  entitled  to  be  paid  such  a  proportion  of  the 
past  and  future  dividends  as  was  received  in 
respect  of  the  5,000/.,  and  that  he  had  not  lost 
his  equity  by  not  pleacling  a  set-off  to  the  action. 
Thornton  v.  M*Kewan,  69 

HBIRLOOMS—Testator  devised  freehold  estates  to 
trustees  upon  trust  during  the  life  of  his  eon 
J.  M.  to  inake  certain  payments  out  of  the  rents^ 
and  after  J.  M.*s  decease  in  trust  for  his  first 
and  other  sons  successively  in  tail  male,  then  in 
trust  for  his  daughter  A.  L.  for  life,  with  re- 
nudnder  to  her  first  and  other  sons  successively 
in  tail  male,  with  ulterior  trusts.  Testator  gave 
the  use  and  enjoyment  of  his  plate  to  his  daughter 
during  her  life,  and  after  her  decease  he  gave  the 
same  in  the  nature  of  an  heirloom  to  the  person 
who  for  the  time  being  should  be  in  the  actual 
enjoyment  and  possession  of  his  fireehold  estates 
under  the  limitations  of  his  wilL  Testator  died, 
and  in  1844  (J.  M.  being  then  alive)  A.  L.  and 
her  eldest  son  H.  W.  M.  L.  executed  a  dis- 
entailing assurance.  A.  L.  and  H.  W.  M.  L. 
died  in  1856,  and  the  ktter  left  E.  M.  L.  his 
eldest  son.  J.  M.  died  in  1861  without  issue. 
It  was  bald,  the  words  ''  actual  e^joymant  aad 


possession**  did  not  import  as  a  condition  that 
the  legatee  of  the  plate  should  be  in  the  phyncsl 
perception  of  the  rents  and  profits  of  the  devised 
estates,  and  therefore  that  notwithstanding  his 
estate  had  been  barred  by  the  disentailing  assur- 
ance, £.  M.  L,  as  being  the  person  who  under 
the  limitations  contained  in  the  will,  wouM  have 
come  into  possession  of  the  freehold  estates  in 
the  natural  order  of  events,  was  entitled  to  the 
plate,    ffoffg  v.  Joneg,  361 

iLLEOimf  ACT.    See  Jurisdiction. 

In 0LO8UBB  Acts— Trustees  of  settled  estates  whh 
a  power  of  sale  and  exchange  under  wbidi  the 
sale  monies  were  made  applicable  in  satisfiKCtion 
of  charges  on  the  settled  estatei^  and  as  to  the 
surplus  in  the  purchase  of  other  lands,  sold  a 
portion  of  the  settled  estates  and  paid  the  pro- 
ceeds to  a  tenant  for  life,  who  expended  the 
greater  part  thereof  upon  allotments  made  under 
the  Inclosore  Acts  in  fencing,  draining,  road- 
making,  Ac,  and  died  without  creating  any 
chai^ges  under  the  acts.  It  was  held,  the  money 
was  not  expended  in  accordance  with  the  pro- 
visions of  the  settlement  either  in  satisfSsoiion  of 
an  existing  charge  or  in  the  purchase  of  lands ; 
but  that,  Uiough  the  forms  of  the  Incloeure  Acts 
had  not  been  complied  with,  any  sums  properiy 
expended  for  the  purposes  mentioned  in  the  acts, 
not  exceeding  5/.  per  acre,  ought  to  be  allowed 
to  the  executors  of  the  tenant  for  life.  Vernon 
T.  Earl  Manvert,  244 

Income  Tax — By  a  marriage  settlement,  made  in 
1810,  certain  hereditaments  were  limited  to  the 
use  that  .the  intended  wife  might,  upon  the 
decease  of  her  husband,  receive  a  joint  rent- 
charge  in  lieu  and  bar  of  dower,  thirds  and  free- 
bench  ;  and  the  rentcharge  was  to  be  payable 
without  any  deduction  in  respect  of  any  taxes 
already  imposed  or  thereafter  to  be  imposed, 
upon  the  hereditaments,  or  the  yearly  rentcharge, 
or  the  intended  wife  in  respect  thereof.  It  was 
held,  that,  assuming  the  terms  of  the  deed  to 
amount  to  an  express  contract  that  the  jotnturs 
should  be  paid  free  of  income  tax  (which  it  would 
seem  they  did),  still  the  income  tax  most  be  paid 
by  the  jointress,  the  103rd  section  of  the  6  h6 
Vict.  c.  105.  prohibiting  any  such  contract. 
Succession  duty  having  been  claimed  by  the 
Board  of  Inland  Revenue  as  upon  a  suoceesion 
accrued  on  the  death  of  the  husband,  which 
occurred  in  1856,  it  was  held,  that  having  regard 
to  the  abandonment  by  the  jointress  of  hw  d^rer 
and  thirds,  the  settlement  was  oleariy  a  coDtrad 
"for  valuable  consideration  for  money  cr 
money's  worth  **  within  the  17th  secUoo  of  16  4 
17  Vict.  c.  51,  and  that  no  socoession  duty  was 
payable.  Semhle—ihe  decision  most  have  been 
the  same  if  there  had  been  only  the  conaidera- 
tion  of  marriage.    FUtyer  v.  Btmkei,  610 

See  Banker. 

Inpakt— Where  a  suit  to  administer  the  estate  of 
a  testator  is  instituted  by  a  stranger  on  behalf 
of  infants,  without  eommunieatiofi    widi   the 
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hamij,  and  contrary,  aa  alleged,  to  their  wishes, 
and  no  explanatory  affidavit  is  filed,  the  next 
friend  being  the  son  and  articled  clerk  of  the 
solicitor  in  the  suit  and  having  the  same  address ; 
on  motion  to  restrain  the  next  fViend  irom  pro- 
ceeding with  the  suit,  or  for  an  inquiry,  an 
inquiry  will  be  directed  whether  the  suit  is  for 
the  benefit  of  the  infants,  and  if  so  whether  the 
next  friend  shall  be  continued.  Towsey  v.  Groves, 
226 

The  next  friend  of  an  infiant  had  been  also 

appointed  guardian  and  receiver  in  the  cause, 
and  a  motion  was  made  on  behalf  of  the  infant 
to  remove  him  from  all  those  offices,  and  restrain 
him  from  dealing  with  the  property  the  subject 
of  the  suit ;  the  notice  of  motion  being  signed  by 
a  solicitor  as  solicitor  for  the  infant,  but  without 
any  next  friend  being  named.  The  motion  was 
refused  on  the  ground  of  irregularity,  with  leave 
to  amend  by  adding  a  next  friend  for  the  por- 
poses  of  the  motion.  Cox  v.  Wriyht,  770 

Trust  for  Sale.    See  Specific  Performance. 

Injunction — On  the  16th  of  March  F.  and  S. 
obtained  an  interim  order  restraining  T.  from 
obstructing  their  ancient  lij^ts  by  continuing 

-  the  erection  of  certain  buildings.  On  the  hear- 
ing of  the  motion  for  an  injunction,  it  appeared 
that  the  parties  had  been  at  issue  as  to  their 
rights  since  the  27th  of  January  ;  and  it  was 
held  this  ought  to  have  been  stated  to  the  Court 
on  the  application  for  the  interim  order,  and  that 
after  the  delay  which  had  occurred,  such  an 
ex  parte  application  was  improper.  Fuller  v. 
Taylor,  S76 

The  underlessee  of  certain  premises  entered 

into  an  agreement  with  the  freeholders  for  a  new 
lease,  dating  from  a  period  anterior  to  the  expi- 
ration of  the  underlease.  Disputes,  however, 
having  arisen  between  them,  defendant  pur- 
chased  a  reversionary  interest  of  ten  days,  and, 
on  the  expiration  of  the  underlease,  brought  his 
action  of  ejectment  against  the  underlessee,  who 
still  remiiined  in  possession  with  the  avowed  ob- 

i'ect  of  gfetting  into  possession  and  obtaining  a 
ease  to  himself.  The  cause  was  tried  after  the 
determination  of  the  reversionary  interest,  and 
a  verdict  was  returned  for  plaintiff  at  law.  Upon 
a  bill  filed  by  the  underlessee  to  restrain  him 
firom  issning  a  writ  of  possession,  it  was  held, 
the  proceedings  at  law  were  vexatious  and  con- 
trary to  bona  fides;  and  an  injunction  was 
granted.     Buckland  v.  Oibbina,  391 

When  it  may  be  expressed  in  general  terms. 

Slliot  V.  Ihe  North-Eastern  BaU.  Co,,  402 

The  Court  will  deal  with  a  reference  to  arbi- 
tration as  with  an  action  at  law,  and  grant  an 
injunction,  restraining  persons  from  proceeding 
with  it.  MauTuell  v.  the  Midland  Great  Wei- 
tern  (of  Ireland)  Bail.  Co.,  618 

The  circumstance  that  a  lessor  has  a  right  of 

re-entry  for  breaofa  of  a  covenant  does  not  pre- 


dude  him  from  coming  to  a  Court  of  equity  to 
restrain  the  commission  of  the  breach.  Parker 
v.  Whyte,  620 

A  tenant  from  year  to  year  filed  a  bill 

against  adjoining  tenants  holding  under  the 
same  landlord  to  restrain  the  erection  of  new 
buildings  interfering  with  the  free  access  of  light 
and  air  to  the  premises  occupied  by  him.  The 
landlord  thereupon  gave  the  tenant  notice  to 
quit,  and,  at  the  time  of  the  hearing,  only  eight 
months  of  the  tenancy  were  unexpired  ;  and  it 
was  held,  by  the  Master  of  the  Kolls,  that  the 
slender  extent  of  plaintiff's  interest  constituted 
no  sufficient  reason  for  denying  him  the  protec- 
tion of  the  Court ;  and,  it  appearing  that  plain- 
tiff had  remonstrated  with  defendants  previously 
to  the  erection  of  the  new  buildings,  a  mandatory 
injunction  was  awarded  compelling  defendants 
to  pull  them  down.  But,  upon  appeal,  the 
Lords  Justices  held,  that — though  the  extent  of 
plaintiff^s  interest  did  not  necessarily  disentitle 
him  to  relief,  yet  it  was  a  material  ingredient  for 
consideration ;  and  as  it  was  not  clear  that  plain- 
tiff had  sustained  material  injury,  the  inconve- 
nience to  defendants  of  compelling  them  to  pull 
down  their  building  would  be  hr  greater  than 
any  which  plaintiff  could  endure  if  the  building 
were  allowed  to  stand,  and  he  were  left  to  bring 
an  action  for  damages — the  bill  ought  to  be 
dismissed  without  costs,  without  prejudice  to 
any  action  plaintiff  might  be  adviefed  to  bring. 
Jacomb  V.  Knight,  601 

- —  Injunction  obtabed  er  parte  dimolved,  with 
costs,  it  appearing  that  when  the  order  for.it 
was  made  the  office-copy  of  the  affidavits  in  sup- 
port of  it  had  not  been  delivered  out  of  the  office 
of  the  clerks  of  records  and  writs.  EUey  v. 
Adams,  616 

Upon  motion  fDr  an  injunction  on  behalf  of 

the  coporation  called  '*  The  London  Assurance,** 
to  restrain  ''The  London  and  Westminster 
Assurance  Coporation  (Limited)**  from  using  the 
latter  title,  the  Court  refused  to  make  any  order. 
The  London  A  sturance  v.  the  London  and  West- 
minster Assurance  Corporation  (Limited),  664 

6.  H.  B,  an  engineer,  received  a  written 

authority  from  the  directors  of  the  B,  U.  and 
T.  Railway  Company  on  their  behalf  to  enter 
into  a  contract  for  the  construction,  by  P.  k  B. 
(railway  contractors),  of  their  line  of  railway  for 
216,000^,  63.000^  to  be  paid  in  debentures  and 
the  balance  in  shares  of  the  company.  G.  H.  B. 
negotiated  the  contract  with  P.  ft  B,  and  on 
behalf  of  the  B,  U.  and  T.  Railway  Company 
signed  an  agreement.  In  the  mean  time  the 
directors  of  5ie  B,  U.  and  T.  Company,  having 
arranged  for  the  sale  of  their  undertaking  to  the 
L,  B.  and  S.  C.  Railway  Company,  repudiated 
the  authority  given  to  G.  H.  B.  On  a  bill,  filed 
by  the  contractors,  praying  specific  performance, 
and  that  the  B,  U.  and  T.  Company  might  be 
restrained  by  injunction  from  parting  with  their 
shares,  it  was  held,  that  as  the  Court  could  not 
compel  P.  &  B.  to  carry  out  their  part  of  the 


Digitized  by 


Google 


XIV 


INDEX. 


[N.a 


•greement,  it  would  not  interfere  to  prevent  the 
B,  U.  and  T.  Company  from  parting  with  their 
shares.  Where  a  contract  contains  an  express 
negative  covenant  and  complete  justice  can  be 
done  between  the  parties,  the  Court  will  grant 
an  injunction  to  restrain  breach  of  the  negative 
covenant ;  but  the  Court  rarely  interferes  where 
there  is  no  distinct  negative  stipulation,  but  the 
negative  obligation  is  inferred  only  from  the 
positive  contract.  Peto  v.  ike  Brighton,  UckfiM 
and  TuiMdgc  WdU  BaU.  Co,,  677 

iNJUNcnoN  (continued)^Thete  is  no  general  rule 
of  practice  to  the  effect  that  the  Court  will  not, 
in  a  suit  for  specific  performance  by  the  vendor 
restrain  an  action  by  the  purchaser  to  recover  the 
deposit.  The  purchaser  of  certain  property  by 
private  contract  having  paid  his  deposit,  con- 
sidered the  title  defective,  and  brought  an  action 
for  the  recovery  of  such  deposit.  The  vendor  then 
filed  a  bill  and  moved  for  an  injunction  to  restrain 
such  action ;  and  it  was  held,  that  a  court  of  equity 
is  the  proper  tribunal  to  try  a  question  of  title, 
and  that  on  bringing  the  deposit  into  court,  the 
injunction  must  be  granted.  KeU  v.  Nohea,  785 

^~  See  Ancient  Lights.  Copyright.  Lease. 
Trade  Mark. 

Insurance  against  Firb— Under  an  agreement 
with  their  landlord  S,  W.  M.  and  J.  M.  insured 
certain  houses  of  which  they  were  joint  tenants 
from  year  to  year  for  5001,  The  houses  were 
burnt  down,  and  S.  thereupon  informed  the  in- 
surance company  that  he  was  the  person  entitled 
to  the  benefit  of  the  policy,  and  claimed  to  have 
it  laid  out  in  rebuilding  Uie  houses.  The  insur- 
ance company  entered  into  an  arrangement  with 
W.  M.  and  J.  M,  and  cancelled  the  policy.  S. 
thereupon  rebuilt  the  houses  at  his  own  expense, 
and  filed  a  bill  to  compel  the  insurance  company 
to  pay  him  so  much  of  the  sum  due  on  the  policy 
as  bad  been  properly  expended  by  him  in  re- 
building. It  was  held,  upon  a  demurrer  by  the 
company,  that  no  sufficient  request  had  been 
made  to  the  company  to  satisfy  section  88.  of 
li  Geo.  8.  c.  78.  That  S.  was  not  entitled  under 
the  above  section  to  rebuild  the  houses  himself 
and  then  call  upon  the  company  to  refund  the 
money  so  expended.  A  tenant  from  year  to  year 
insuring  is  not  limited  in  his  claim  on  the  insur- 
ance company  to  the  extent  of  his  interest  in  the 
property  msured.  Where  a  new  right  has  been 
created  by  act  of  parliament,  the  proper  method 
of  enforcing  it  is  by  mandamus  at  common  law. 
Qucere — whether  section  88.  of  14  Geo.  3.  c.  78. 
applies  to  property  not  lying  within  the  bills 
of  mortalitv.  Simpson  v  the  Scoititk  Union  Fire 
and  Life  Insur,  Co.,  829 

Interest— Under  the  Defence  Act,  1860,  certain 
lands  were  taken  absolutely  by  the  Secretary  of 
State  for  War,  and  other  lands  were  required  to 
be  kept  free  from  buildings.  The  amount  of 
compensation  for  both  classes  of  land  was  agreed 
upon ;  and  plaintifib,  by  their  bill,  claimed  inter- 
est at  51.  per  cent  on  the  amount  paid  as  com- 
pensation for  the  lands  required  to  be  kept  free 


from  buildings  from  the  date  of  the  agreement 
to  the  time  of  payment.  But  it  was  held,  on 
demurrer,  that  the  compensation  paid  for  lands 
required  to  be  kept  clear  of  buildings  was  only 
a  payment  for  damage,  and  did  not  cany  in- 
terest.   Earl  of  Suffolk  v.  Lewis,  232 

See  Bankers.    Mortgage.    Partners. 

Interim  Order.    See  Injunction. 

Investment  —  A  wife  with  the  knowledge  and 
approval  of  her  husband  invested  money  bdong- 
ing  to  the  latter  in  the  purchase  of  Government 
stock  in  their  joint  names.  Subeequ^Uy,  nnder 
the  authority  of  a  power  of  attorney  given  to  her 
by  the  husband,  she  sold  a  portion  of  the  stock 
and  kept  the  money  in  her  custody,  and  it  so 
remained  at  the  husband^s  death.  It  was  held, 
that  the  stock  remaining  in  the  joint  names  of 
the  husband  and  wife  survived  to  her,  but  than 
being  no  evidence  of  an  intention  on  the  part  of 
the  husband  to  make  an  absolute  gift  to  the 
wife,  that  the  proceeds  of  sale  of  the  stock 
formed  part  of  the  husband's  general  assets.  JU 
OadJbury,  780 

Costs  of  separate  investments.     See  Lands 

Clauses  Consolidation  Act.    And  see  Costs. 

IRREOULABITT—Printed  bill  appended  to  answer 
not  within  Orders  of  March  1860.    See  Answer. 

Judgment— of  Court  of  Probate.  See  Charge  on 
Land. 

Jurisdiction  —  The  Court  of  Chancery,  in  the 
exercise  of  its  ordinary  equitable  junisdiction, 
can  entertain  a  suit  against  a  committee  of  a 
lunatic's  estate,  asking  for  an  account  of  his 
dealings  therewith  during  the  period  of  his  com- 
mitteeship.   Scammell  v.  Light,  58 

By  26  &  26  Vict.  c.  42.  (Rdt*s  Act),  it  is 

obligatoiy  on  the  Court  of  Chancery  to  decide  all 
questions  of  law  or  fact  on  the  determination  of 
which  the  title  to  relief  or  remedy  in  equity  de- 
pends.   In  re  Hooper,  55 

Although  the  Courts  in  this  country  cannot 

make  an  order  against  a  foreign  ambassador  who 
does  not  submit  himself  to  the  jurudiction,  yet 
the  Court  of  Chanoery  will  restrain  a  third  party 
from  handing  over  to  him  a  fund  the  right  to 
which  is  in  dispute,  notwithstanding  his  title  to 
the  fund  may  be  absolute  at  law.  QladtUms  v. 
ifiMurta  Bey,  155 

^~ —  By  a  concession  from  the  Turkish  Govern- 
ment certain  persons  were  authorized  to  form  a 
bank,  to  be  called  the  Bank  of  Turkey,  with  the 
sole  privilege  of  issuing  paper-money  and  bank- 
notes in  Tiukey.  Shortly  afterwards,  and  before 
the  Bank  of  Turkey  had  commenced  businos, 
the  Turkish  Government  granted  a  similar  ocn- 
cession  to  the  directors  of  &e  Ottoman  Bank.  A 
bill  was  filed  by  the  Bank  of  Turkey  against  the 
Ottoman  Bank  and  the  Sultan,  teeking  a  deda- 
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ration  of  the  rights  of  the  Bank  of  Turkey,  and 
an  injanction  to  restrain  the  Ottoman  Bank 
firom  issning  paper-money  or  bank-notes  in 
Turkey.  But  it  was  held,  on  demurrer,  the 
Court  has  no  jurisdiction  to  interfere  with  the 
acts  of  a  foreign  Sovereign,  who,  having  entered 
into  a  contract  with  British  subjects,  makes  a 
grant  in  derogation  of  that  contract,  nor  to  re- 
strain British  subjects  firom  doing  in  a  foreign 
country  whatever  they  are  authorized  to  do  by 
the  sovereign  power  there.  Gladstone  ▼.  the  Otto- 
man Bank,  228 

—  A  Court  of  equity  will  not  entertain  a  suit 
by  a  party  residing  within  its  jurisdiction  against 
parties  who  reside  in  a  foreign  jurisdiction,  in 
respect  of  property  situate  £ere,  and  upon  a 
contract  entered  into  there,  which  contains  no 
special  provision  affecting  in  any  way  the  juris- 
diction of  the  locus  contractus.  A  genend  de- 
murrer for  want  of  equity  will  lie  Sf  it  appear 
on  the  face  of  the  bill  that  a  foreign  Court  and 
not  the  Court  of  Chancery  is  the  proper  tribunal 
in  which  to  try  the  question  ndsed.  The  service 
of  a  defiendant  out  of  the  jurisdiction  under  the 
modem  practice  of  the  Court  does  not  **per  <e*' 
give  the  Court  jurisdiction  in  a  case  not  properly 
fiiJling  within  its  jurisdiction ;  and  a  defendant 
so  served  is  not  bound,  if  he  contests  the  juris- 
diction of  the  Court,  to  move  to  discharge  the 
order  for  service,  but  he  may  raise  the  objection 
to  the  jurisdiction  by  demurrer.  Cockney  v. 
Anderson,  805 

—  The  jurisdiction  of  the  Court  to  direct  pro- 
cess to  be  served  on  a  defendant  out  of  the  juris- 
diction, and  to  proceed  upon  such  service  as  if  it 
had  been  made  within  the  jurisdiction,  is  confined 
entirely  to  such  suits  as  answer  the  description 
contained  in  the  2  Will.  4.  c.  38.  and  4  &  5 
Will  4.  c.  82;  and  the  7th  Rule  of  the  10th 
Consolidated  Order,  giving  power  to  the  Court 
where  a  defendant  "  in  any  suit  **  is  out  of  the 
jurisdiction,  to  order  service  upon  him  extends 
only  to  such  suits  as  are  within  the  above-men- 
tioned statutes.  Where  it  appears  on  the  face  of 
a  bill  that  the  suit  is  one  in  which  the  Court  is 
not  warranted  in  exercising  jurisdiction  against 
persons  resident  abroad,  it  is  not  necessary  that 
defendants  who  have  been  served  out  of  the 
jurisdiction  should  move  to  discharge  the  order 
of  service.  If  they  demur  to  the  jurisdiction, 
and  for  this  purpose  a  general  demurrer  for  want 
of  equity  is  sufficient,  the  same  reasons  that 
would  be  effective  for  discharging  the  order  of 
service  are  equally  available  for  the  allowance  of 
the  demurrer.    Cookney  v.  Anderson,  i2^ 

— In  December  1869,  M.  J.  G.  eloped  from 

her  husband,  J.  H.  G,  there  bebg  at  that  time 
two  children  of  the  marriage.  Proceedings  for 
obtaining  a  divorce  were  immediately  com- 
menced by  J.  H.  G;  a  decree  nisi  was  pro- 
nounced on  the  18th  of  February  1861,  and 
made  absolute  on  the  22nd  of  May  1861.  On 
the  4th  of  May  1861,  M.  J.  G.  was  delivered  of 
*  full-grown  male  child.  In  order  to  determine 
the  status  of  this  child,  J.  H.  G,  in  January 


1862,  vested  2,000/.  reduced  annuities,  in  trus- 
tees, upon  trust  for  "  all  and  every  the  children 
then  living  of  the  marriage  of  «f.  H.  G.  and 
M.  J.  G,'*  and  a  suit  was  instituted  seeking  that 
the  rights  of  the  parties  interested  under  this 
setUement  might  be  declared,  and  the  trusts 
of  the  settlement  might  be  carried  out  under  the 
direction  of  the  Court : — Held,  that  although  the 
real  object  of  the  settlor  might  be,  and  probably 
was,  to  obtain  a  decision  from  the  Court  that 
the  child  in  question  was  illegitimate,  and 
although  the  decision  of  the  Court  might  affect 
property  of  far  greater  value,  those  circumstances 
were  not  sufficient  to  warrant  the  Court  in  with- 
holding the  exercise  of  its  ordinary  jurisdiction. 
A  suit  such  as  that  above  mentioned,  is  not 
properly  a  fictitious  suit,  but  is  rather  analogous 
to  the  class  of  cases  in  which  a  fund  is  settled  on 
an  infant  with  the  view  of  founding  an  applica- 
tion to  the  Court  respecting  the  custody  of  the 
infant's  person.  SembU—ihsX  if  the  settiement 
had  been  made  by  a  mere  stranger  vrith  a  mali- 
cious or  improper  motive,  the  Court  could  have 
declined  to  exercise  jurisdiction.  Gttmey  v.  Chir- 
ney,  456 

See  Trust  and    Trustee.    Winding   up  of 

Companies. 

liAKDLOBD  AND  TENANT.  See  Insurance  agunst 
Fire. 

Lands  Clauses  Consolidation  Acjt— A  railway 
company  having  taken  land  which  was  the  subject 
of  a  suit,  and  paid  the  money  into  court,  the 
parties  obtained  an  order  for  re-investing  a  large 
portion  of  the  money  in  land.  They  then  applied 
by  petition  for  a  small  portion  of  the  remaining 
fund  to  be  invested,  and  they  served  all  the  par- 
ties to  the  suit.  The  Court  considering  this 
purchflke  to  be  for  the  benefit  of  the  parties,  and 
neither  capricious  nor  unneceseary,  it  was  held, 
the  railway  company  must  pay  the  costs.  Branr 
don  V.  Brandon^  in  re  the  South-Eastem  Rail.  Co, 
and  the  Lands  Clauses  Consolidation  Act,  20 

Non-liability  of  railway  company  to  costs  of 

application  to  the  Court  to  sanction  trustees 
releasing  mortgaged  part  of  an  estate  contracted 
to  be  sold  to  tiie  company.  £x  parte  Phillips, 
in  re  the  London  and  South-  Western  Bail.  Co.,  102 

Notice  by  a  rulway  company  to  take  land 

under  their  compulsory  powers,  and  the  subse- 
quent fixing  of  the  pmtuiase  and  compensation 
money  by  arbitration,  together  constitute  a  con- 
tract for  sale  and  purchase,  which  the  Court  will 
enforce  at  the  instance  of  the  vendor.  Mason  Vr 
the  Stokes  Bay  Pier  and  BaU.  Co.,  110 

Copyhold    lands    taken   under   the   Lands 

Clauses  Act,  1845,  are  enfranchised  under  the 
96th  section  of  that  act,  and  no  fine  is  payable 
to  the  lord  under  the  6th  section  of  the  Copy- 
hold Act,  1858,  as  a  condition  of  compulsory 
enfranchisement.  Therefore,  where  the  lord  of 
the  manor  was  tenant  for  life,  it  was  held  that 
he  was  not  entitied  to  any  part  of  the  money 
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paid  into  oonii  by  a  railway  company  as  com- 
penration  for  the  enfranchisement  of  copyhold 
land  taken  by  them.  JU  Sir  Tkomat  Maryon 
Wilton's  Estata,  191 

LAiroa  Clauses  Consolidation  Act  {eoruinued) 
— A  railway  company  took  lands  which  stood 
limited  to  a  tenant  fur  life,  with  remainder,  sub- 
ject to  a  charge  of  20,000/.,  to  four  sisters  as 
tenants  in  common  in  tail,  and  paid  the  purchase- 
money  into  Court  imder  the  Lands  Clauses  Act. 
A  petition  was  presented  for  payment  out  of 
court  to  the  owner  of  the  charge,  in  part  satis- 
faction thereof;  and  upon  the  petition,  the 
tenants  in  common  in  tail,  and  other  parties 
having  charges,  appeared  separately.  It  was 
held,  the  company  were  liable  to  pay  the  costs 
of  all  parties.  In  re  the  London  and  North- 
Wettem  Rail.  Co.'a  Act,  1846,  and  th€  Rugby 
and  Stamford  Rail.  Act,  1846,  va  re  the  Settled 
EMtatea  of  £aronet$  Braye,  432 

Where  a  re-investment  of  purchase-monies 

paid  into  court  by  two  railway  companies  is 
sought,  the  costs  of  the  re  investment  are  to  be 
borne  by  the  two  companies  in  equal  shares,  and 
not  in  proportion  to  Uie  amount  paid  in  by  each 
company ;  and  this  rule  will  not  be  departed 
from  except  in  cases  of  extreme  hardship.  In  re 
Syron'a  £$tate9,  584 

See  Fixtures. 

Lease — P.  demised  a  house  and  shop  to  the  agents 
of  a  company;  the  lease  contained  a  covenant 
not  to  use  any  part  of  the  premises  for  the  pur- 
pose of  sales  by  auction.  The  agents  of  the 
company  sub-let  to  S,  who  made  no  inquiry  as 
to  the  terms  of  the  original  lease.  S.  being 
about  to  hold  sales  by  auction  upon  the  premises, 
P.  filed  a  bill  to  restrain  him  from  so  doing; 
and  it  was  held,  that  S.  having  neglected  to 
inquire  into  the  provisions  of  the  original  lease, 
he  did  so  at  his  own  risk,  and  could  not  be  treated 
as  taking  without  notice.  iParker  v.  Whyte,  520 

—  Refusal  of  mortgagee  to  ooncnr  in.  See 
Specific  Performance. 

Leases  and  Settled  Estates  Act— The  Court, 
in  making  an  order  for  a  lease  of  mines  under 
the  Settled  Estates  Act.  will,  in  a  proper  case, 
authorize  a  lease,  not  only  of  the  mines  them- 
selves, but  also  of  so  much  land  as  may  appear 
necessary  for  the  convenient  and  effective  work- 
ing of  the  minerals.  Re  Reveley*$  Settled  Ettales, 
812 

Legacy — Testator  directed  that  the  income  of 
certain  property  should  be  enjoyed  by  his  wife  and 
his  unmarried  daughters  during  their  lives,  and 
after  the  death  of  the  last  survivor  of  his  wife 
and  unmarried  daughters,  the  principal  should 
be  divided  equally  among  the  two  eldest  childxen 
bom  in  legitimate  wedlock  to  each  of  his  sons 
and  daughters.  But  in  case  there  be  only  one 
child  living  to  any  of  his  married  sons  and 
daughten,  that  that  child  shoold  receive  only 


the  proportion  divided  equally,  aooording  to  the 
number  there  may  be.  It  was  held,  that  after 
the  death  of  the  widow  and  unmarried  daughters 
those  children  only  were  entitled  tu  take  who 
were  living  at  the  period  of  distribution,  and  the 
property  was  not  vested  in  those  who  were 
pi'iores  natu.     Madden  v.  Ucin,  3 

Testatrix  bequeathed  her  residuary  estate  to 

such  persons  as  B.  C.  should  appoint  by  deed  or 
will,  and  in  default  of  appointment  to  his  next- 
of-kin.  B.  C.  made  his  will,  but  died  before  the 
testatrix;  and  it  was  held  the  will  could  not 
operate  as  an  execution  of  the  power,  and  that 
the  gift  in  default  of  appointment  took  effect, 
and  the  next-of  kin  were  entitled.  Upon  an 
intended  marriage  between  B.  C.  and  G.  W, 
which,  under  5  &  6  Will.  4.  c.  54,  was  void  in  its 
inception  as  being  contracted  with  the  husband 
of  a  deceased  sifter,  C.  W.  assigned  Tarioos 
mortgage  debts,  stocks  and  securities  to  trostees 
by  way  of  settlement.  She  afterwards  by  will 
directed  her  trustees  to  hold  all  the  trust  monies 
and  the  securities  upon  trust  in  the  proportions 
mentioned  for  the  several  persons  named  who 
should  be  living  at  the  decease  of  B.  C;  she  then 
gave  several  legacies  to  persons  by  name.  C.  W. 
survived  B.  C;  she  destroyed  the  settlement  and 
also  the  assignment  of  some  of  the  securities  to 
the  trustees,  and  took  re-trans&n  of  stock  into 
her  own  name,  and  died  without  altering  her 
will.  It  was  held,  the  legacies  were  not  adeemed 
by  the  destruction  of  the  deeds,  but  that  they 
were  adeemed  to  the  extent  to  which  she  had 
called  in,  received  and  re-invested  the  trust 
monies  on  new  securities.  C.  W,  believing 
herself  to  be  the  wife  of  B.  C,  made  her  wiU;  and 
after  reciting  her  desire  to  give  seyeral  legacies, 
she  requested  B.  C.  (who  died  before  her;  to  pay 
several  legacies  out  of  property  of  hers  which 
she  assumed  he  had  become  entitled  to  on  their 
marriage;  and  it  was  held  that  they  were  demons 
strative  legacies,  and  payable  out  of  the  gensiml 
estate.    Jonet  s,  Southall,  180 

Testatrix    directed  the    trustees  of  certain 

funds  over  which  she  had  a  power  of  apprant- 
ment,  from  and  immediately  after  her  deatli,  to 
stand  possessed  thereof  upon  the  trust  to  raise 
thereout  5,000/.,  and  to  pay  the  ssme  to  the  five 
children  of  her  deceased  sister  in  equal  shares 
The  shares  of  sons  to  be  paid  at  twenty-one,  the 
shares  of  daughters  at  twenty-one  or  manrisgs, 
and  to  apply  the  income  arising  from  the  residne 
of  the  trust  funds  as  in  the  will  mentioned;  and 
it  was  held,  this  was  a  vested  legacy,  that  it 
was  severed  frt)m  the  remaindw  of  the  tmst 
funds,  and  that  the  legatees  were  entitled  to  the 
interest  of  the  fund  set  apart  to  answer  it. 
Dundoi  v.  Murray,  151 

. —  Testator  gave  all  his  real  estate  to  nsas  to 
secure  an  annuity  to  his  wife,  and  subject  thereto 
to  the  use  of  trustees,  of  whom  his  son  B.  was 
one,  for  800  years,  and  subject  thersto  he  gave 
a  particular  house  to  his  son  T.,  and  devised  the 
residue  of  his  real  estate  to  T.  &  B.  as  tenants 
in  common  in  fee.    He  th«n  declared  ths  tmii 
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of  the  term  to  be  to  Mcare  the  aiiniiity  and  then 
by  lale  or  mortgage  to  raiae  loflSoieiit  for  the 
payment  of  bo  maoh  of  his  debts,  fmieral  and 
testamentary  ezpenaea  and  legaoiea  as  his  per- 
sonal estate  not  speoifioally  Iraqiieathed  should 
be  insnfficient  to  pay.  He  also  gave  legacies  of 
1,500^.  each  to  his  two  daughters,  the  legacy 
of  the  seoond  being  to  the  trustees  of  \h.e  term 
in  trust  for  her  and  her  children,  and  all  the 
residoe  of  his  personal  estate  to  his  sons  T.  &  B. 
as  tenants  in  common,  and  appointed  them  his 
executors.  By  a  codidl,  the  testator  gave  the 
legacy  of  1,500^  of  one  of  the  daughters  who 
hfui  d^ed  subsequently  to  the  date  of  his  will,  to 
the  trustees  of  the  term  in  trust  for  her  only 
child.  The  personal  estate  was  amply  sufficient 
for  pajrment  of  the  debts,  funeral  and  testamoi- 
tary  expenses  and  l^;acies,  all  of  which  were 
paid  by  T.  ft  B.,  except  the  two  legacies  of 
1,5002.,  upon  which  they  paid  the  duty,  the 
word  "received''  being  strudi  out  of  the  le^y 
receipt  in  the  usual  way,  and  the  words  "  retamed 
in  trust*'  left  standing.  The  surplus  of  the  per- 
sonal estate  was  used  by  T.  ft  B.  for  their  own 
purposes,  and  they  mortgaged  the  real  estate  to 
various  persons  for  large  amounts,  and  apf^ed 
the  mortgage  monies  in  oanying  aa  their  busi- 
ness. The  child  of  the  deceased  daughter  filed  a 
bill  against  T.  ft  K,  and  subsequently  against 
thmr  assignees  in  bankruptcy,  and  the  various 
mortgagees,  claiming  on  his  own  behalf  and  that 
of  his  aunt  and  her  children  to  have  the  legacies 
raised.  It  was  held,  that,  notwithstanding  the 
original  sufficiency  of  the  personal  estate  at  the 
time  of  the  testator's  death,  the  real  estate  was 
well  charged  with  the  legacies  of  1,5002.,  which, 
as  they  had  not  in  CsMst  l^en  paid  out  of  the  per- 
sonal estate  must  be  raised  out  of  the  real  estate. 
By  one  of  the  mortgage  transactions  referred  to, 
the  term  was  treat^  as  subsisting,  and  the 
mortgage  money  was  paid  to  B,  as  surviving 
trustee  of  the  term  professedly,  but  the  mort- 
gagees knew  that  the  advanoe  was  really  to  T. 
ft  B.  for  their  private  purposes :  in  the  other 
cases,  the  advances  were  avowedly  made  to  T. 
ft  B,  and  the  mcmey  was  paid  to  them,  the 
debts  and  legacies  being  treated  as  satisfied,  but 
the  mortgagees  made  no  inquiry  as  to  this,  and 
in  some  cases  had  constructive  notice  that  the 
legacies  remained  unpaid.  It  was  held,  that  all 
U^  mortgagees  must  be  postponed  to  the  lega- 
tees. Also,  that  the  payment  of  duty  and  signa- 
ture of  the  legacy  receipt  was  no  evidence  of  a 
valid  appropriation  of  the  legacies  by  T  ft  B.  as 
executors,  ffoward  v.  Clu^er  and  ffoward  v. 
Jtobinmm,  686 

Testator  gave  to  trustees  all  his  realand  per- 
sonal estate,  with  power,  "  if  they  should  con- 
sider it  advisable,  but  not  otherwise,"  to  sell  his 
real  estate,  or  any  part  thereof,  and  upon  trust 
to  realize  the  personal  estate,  and  invest  the 
proceeds  of  the  real  and  personal  estate  and  pay 
the  income  to  his  wife  for  life ;  and  after  her 
death  he  gave  out  of  the  investments  directed  to 
be  made  certain  general  and  charitable  legacies, 
the  charity  legacies  to  be  paid  out  of  his  personal 
estate  <mly;  SAd  after  givmg  the  income  of  the 
New  Sbbies,  82.— Imdix,  Ckanc,  ds  Bankr. 


residue  to  A.  C.  for  life,  he  directed  his  trustees, 
after  the  decease  of  the  said  A.  C,  out  of  his  per- 
sonal estate  to  raLse  and  pay  a  further  charitable 
legacy  of  5002.  The  wife  died,  and  the  personal 
estate  and  proceeds  of  sale  of  certain  portions  of 
the  real  estate  which  had  been  sold  by  the  trus- 
tees were  insufficient  for  payment  of  all  the 
legacies.  It  was  held,  first,  that  the  legacies 
payable  at  the  death  of  the  wife  had  no  priority 
over  the  5002.  l^;aoy  payaUe  at  the  death  of 
A.  0;  secondly,  that  the  charitable  legacies 
ought  to  be  first  |Mrovided  for  out  of  the  pure  per- 
sonal estate ;  and,  thirdly,  that  the  trustees  were 
bound  to  exercise  their  power  of  sale  over  the 
real  estate  to  the  extent  necessary  for  providmg 
for  the  general  legacies.  Nkkmom  v.  Oodks2^ 
758 

See  Charge.    Presumption  of  Death.    WHL 

LsoAOT  DuTT— Testator  gave  the  residue  of  his 
personal  estate  to  trustees,  upon  trust  to  set 
apart  10,0002.  consols,  and  pay  the  dividends  to 
lus  sister  for  life,  and  after  her  decease  to  retain 
80  much  of  the  said  sum  of  10,0002.  as  should  be 
sufficient  to  realize  the  clear  yearly  income  of 
1502 ;  and  he  directed  the  trustees  to  pay  the 
dividends  and  other  income  of  the  stock  so  di- 
rected to  be  retained  by  them  to  his  nephew.  It 
was  held,  the  nephew  took  the  annuity  sul^t 
to  legacy  duty.    Bamkt  v.  BrcdthwaUe,  85 

LnsR — A  receiver  in  a  legatees'  suit,  advertised 
furniture,  in  a  leasehold  house,  for  sale.  The 
superior  landlord  claimed  rent,  but  took  no  other 
step,  and  the  furniture  was  sold;  and  it  was 
held,  the  landlord  had  no  lien  on  the  proceeds  of 
the  sale,  but  must  come  in  with  the  other  credi- 
tors.   JU  Sutton;  and  Sutton  v.  Jieea,  487 

on  inheritance  and  emblements  for  expenses 

of  management.    See  Manager. 

See  Bankruptcy.    Costs. 

liDfiTATioifs,  Statute  of— A  general  charge  of 
debts  upon  real  estate,  with  a  direction  to  raise 
sufficient,  "by  mortgage  or  otherwise,** to  pay 
them,  does  not  create  an  express  trust  in  favour 
of  creditors,  or  prevent  the  Statute  of  Limita- 
tions, 8  ft  4  Will.  4.  c.  27,  firom  running  against 
a  specialty  debt  of  testator.  Payment  of  interest 
upon  a  specialty  debt  of  a  testator  by  one  devisee 
or  a  moiety  of  his  real  estate,  will  not  prevent 
the  Statute  of  Limitations  firom  barring  Uie  debt 
as  against  the  devisee  of  the  other  moiety.  JHckin- 
9on  V.  Teaadale,  87 

A  devise  ofreal  estate,  subject  to  and  charged 

with  the  payment  of  legacies,  does  not  create  a 
trust  for  securing  their  payment  or  prevent  the 
Statute  of  Limitations  (8  ft  4  Will.  4.  c.  27.)  from 
running  against  the  legatees.  Proud  v.  Proud, 
125 

LuNAOT — A  lunatic  petitioned  for  the  tupenedeas 
of  a  commission,  under  which  he  had  been  found 
lunatic,  his  petition  being  suf^rted  by  medical 
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evidence  that  he  had  reooTered.  The  committee 
opposed  the  petition,  and  filed  his  own  affidavits 
and  those  of  medical  witnesses.  The  Lords  Jus- 
tices had  several  interviews  with  the  lunatic. 
Ultimately  they  ordered  all  proceedings  under 
the  commission  to  be  suspended  for  a  stated  time, 
giving  the  lunatic  his  personal  liberty  and  the  full 
possession  and  control  over  his  property  in  the 
mean  time ;  with  liberty  to  apply.  The  commis- 
sion was  afterwards  superseded.  In  re  Blaehnoref 
486 

LuHAOT  (continued) — Under  special  circumstances 
the  Court  made  an  allowance  out  of  a  lunatic's 
estate  to  one  of  the  two  next-of-kin  (a  first  cousin) 
of  the  lunatic,  the  other  next-of-kin  consenting. 
In  re  Croft,  481 

• The  stock  of  a  railway  company,  though  trans- 
ferable only  by  deed  under  8  Vict.  c.  16.  s.  14, 
is  included  in  the  description  of  "  stock  **  as  de- 
fined by  the  Lunacy  Regrulation  Act,  1853  (16 
&  17  Yict.  c.  70),  and  an  order  may  therefore  be 
made  under  the  140th  section  of  the  latter  act 
for  the  transfer  into  the  name  of  the  Accountant 
General  of  stock  of  that  description  belonging 
to  a  lunatic.    In  re  Ives,  678 

Suit  asking  an  account  of  committee*8  deal- 

ings  with  the  estate.     See  Jurisdiction. 

Costs  of  Mortgagor.    See  Costs. 

Mandakus.    See  Insurance  against  Fire. 

Mabinb  Insurance — ^A  dub  or  association  of 
shipowners  was  formed  for  the  mutual  assurance 
of  ships  belonging  to  the  members,  and  the  regu- 
lations by  which  the  association  was  governed 
provided  for  the  management  of  affiwrs  by  a 
finance  committee,  consisting  of  treasurer,  secre- 
tary, &c.,  for  the  creation  of  a  general  fond  or 
stock,  by  payment  of  premiums,  &c. ;  and  if  the 
funds  were  at  any  time  found  insufficient  the 
treasurer  was  to  collect  from  each  member  such 
a  per-centage  as  might  be  deemed  necessary. 
No  provision  was  made  for  granting  policies, 
and  the  regulations  were  apparently  framed  on 
the  assumption  that  policies  would  not  be  needed. 
It  was  held,  notwithstanding  85  Geo.  8.  c.  63. 
s.  11,  that  the  association  was  not  iUegaL — 
Whether,  in  order  to  found  a  valid  claim  for  a 
loss,  in  any  particular  case,  a  policy  must  have 
been  granted,  qwere.  Upon  a  bill  filed  by  a  mem- 
ber of  the  above-described  association,  to  recover 
the  amount  of  a  loss  incurred  by  him,  alleging 
that  no  finance  committee  had  been  appointed, 
it  was  held,  that  seven  of  the  members  were  pro- 
perly made  defendants  as  representing  the  whole 
body,  and  that  the  treasurer  and  secretary 
(though  not  alleged  to  be  members)*were  pro- 
perly made  defendants  as  being  the  active  man- 
agers of  the  concern,  and  having  the  control  of 
the  funds.     Bromley  v.  Williame,  716 

Marbiaob.    See  Annuity.    Church.    Contract. 

Mabbiagb  Sbttlembnt— By  marriage  settlement 


8,0002.  was  assigned  by  the  fiither  of  the  mtended 
wife  to  trustees,  to  be  held  after  his  decease  npon 
trusts  as  to  2,000/.,  part  thereof,  for  the  wife^ 
her  husband  and  children,  and  as  to  the  residue, 
upon  trust  for  the  husband  absolutely ;  and  it 
was  covenanted  that  all  the  property  which  the 
wife,  or  the  husband  in  her  r^t,  should  during 
the  coverture  become  seised  or  possessed  of  or 
entitied  to,  should  be  settled  upon  the  trusts 
therein  declared  of  the  premises  thereby  settled. 
It  was  held,  first,  that  property  to  which  the 
wife  became  entitied  in  reversion  during  the 
coverture  was  bound  by  the  cov^ant;  and, 
secondly,  that  the  sum  given  by  the  settlement, 
in  trust  for  the  hnsbiuid  absolntdy,  was  not 
settied.    Hughes  V,  Young,  1Z7 


Covenant 

Creditor. 


to    bequeath.    See  Debtor  and 


Mabshallino  Assets. 
Estate. 


See  Administration    of 


Mercantile  Law — Grenerallien  of  consignee.  See 
Principal  and  Agent. 

Merobb  of  Charge— T.  J,  and  J.  A.  L,  were 
trustees  of  a  sum  of  9,200/.  as  to  the  whole  fond 
upon  trust  for  J.  M.  for  life,  and  after  his  decease 
as  to  5,000/.  upon  trust  for  H.  £.  C.  M,  and  as 
to  4,200/.  upon  trust  for  T.  J,  the  trustee.  The 
fund  was  advanced  to  T.  J,  who  gave  a  mort- 
gage for  the  amount  on  property  belonging  to 
him  in  fee;  and  by  the  mortgage  deed  trusts 
were  declared  of  the  mortgage  money  for  J.  M. 
for  life,  and  after  his  decease  as  to  the  4,200/. 
for  T.  J,  his  executors,  iuiminisirators  and  assigns. 
J.  M.  died,  leaving  T.  J.  'surviving,  who  died, 
seised  of  the  property  and  absolutely  entitied  to 
the  4,200/.,  without  expressing  any  intention 
either  that  the  chai|[e  should  or  i^ouldnot  merge. 
It  was  held,  that  the  declaration  of  trust  for 
T.  J.  his  erecutorSf  administrtUors  €tnd  tusigns, 
was  to  be  regarded  merely  as  the  statement  of  tike 
trust  then  affecting  the  fund,  and  not  as  afford- 
ing any  indication  of  an  intention  to  keep  the 
charge  on  foot ;  and  that  T.  J,  the  own«9r  of  the 
estate,  having  subsequentiy  become  absolutely 
entitied  to  tiie  charge,  the  charge  must  be 
treated  as  having  merged.  TgruMU  v.  Tynehitt, 
553 

Mine — Upon  a  compulsory  sale  of  land  to  a  rail- 
way company,  with  an  exception  of  minerals, 
the  right  to  work  the  minerals  is  subject  to  the 
company*s  right  to  adjacent  and  subjacent  sup- 
port. Elliot  V.  the  North  Eastern  RaiL  Co, 
(House  of  Lords),  402 

Right  of  mortgagee  to  work.  See  Mortgage. 

MiMEBALS.    See  Railway. 

MoRTOAOE — Where  a  mortgagee  of  freehold  estates 
enters  into  possession,  he  may  work  mines  under 
the  estate,  if  the  security  is  insufficient  for  the 
payment  of  his  principal,  interest,  and  costs.  A 
mortgagor  not  allowed  to  surcharge  a  mortgagee 
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with  the  valoe  of  muienls  which  he  or  his  leneet 
had  raiaed  after  entering  into  powesdon,  when  he 
knew  that  the  minee  were  bemg  worked  for  four 
years,  and  allowed  the  work  to  proceed  without 
remonstrance  or  complaint.  MiUeU  y.  Davey,  122 

A  bequest  contained  in  a  will,  dated  in  1S57, 

of  all  a  testator's  personal  estate,  "snbject  to  the 
payment  of  his  debts,"  renders  such  personal 
estate  primarily  liable  for  the  payment  of  a  sum 
of  money  with  which  the  testator^s  real  estate 
was  charged  by  way  of  mortgage.  Dictom  of 
Lord  CampbeU  in  Woohtencroft  y.  WooUUncroft 
not  followed.  BtwY.Takm,  159 

A  bequest  contained  in  a  will,  dated  in  1857^ 

of  all  a  testator's  personal  estate,  "  subject  to 
the  payment  of  his  debts,"  renders  such  personal 
estate  primarily  liable  for  the  payment  of  a  sum 
of  money  with  which  the  testator  had  charged 
it  by  way  of  mortgage;  notwithstanding  17  &  18 
Tict.  c.  113,  which  makes  the  mortgi^ed  lands 
primarily  liable  to  bear  mortgage  debts ;  the 
direction  to  pay  debts  out  of  a  particular  fund 
amounting  to  a  sufficient  indication  of  a  "  con- 
trary or  other  intention  *'  within  the  meaning  of 
the  act.  Dictum  of  Li/rd  Campbell  in  Woollen- 
croft  y.  Woolstencroft  explained  by  Lord  Jmtice 
Turner.    Eno  y.  Talam,  311 

An  account  settled  and  signed  by  an  expect- 
ant heir  for  the  purpose  of  apost^bit  security  is 
not  conclusive  as  between  him  and  the  person 
dealing  with  him ;  but  the  right  of  such  heir  to 
re-open  the  accounts  does  not  extend  to  transac- 
tions not  of  a  post-obit  character  forming  items 
in  the  accoimt.  A  person  giving  a  voluntazy  bond 
to  an  agent,  in  order  that  money  may  be  raised 
upon  it,  is  bound  by  hia  agent's  acts,  although  he 
may  receive  no  part  of  the  money  raised ;  but  an 
assignee  of  the  bond  can  only  hold  it  as  security 
fur  the  actual  amount  advanced  by  him  upon  it. 
The  assignee  of  a  post-obit  security  takes  it  with 
notice  of  all  its  legal  incidents,  including  the 
right  of  the  reversioner  to  open  settled  accounts 
between  himself  and  Uie  original  mortgagor. 
Kecitals  in  the  mortgage  deed  of  an  account 
settled  are  not  binding  on  the  reversioner  even 
as  against  sub-mortgagees.  Where  a  security  is 
set  aside  on  the  ground  of  undervalue,  costs  are 
not  given  against  the  mortgagee;  otherwise, 
where  there  has  been  misconduct.  ToUenham  v. 
Oreen,  201 

In  November  1856,  an  acknowledgment  in 

writing  was  signed  by  the  devisee  of  a  mortgagor 
and  given  to  a  first  mortgagee,  whose  mortgage 
was  dated  in  May  1831,  that  a  laree  arrear  of 
interest  was  due  on  such  mortgage.  Upon  a  bill 
filed  in  July  1861,  by  the  first  mortgagee  against 
the  mortgagor  and  the  subsequent  mortgagees 
for  payment  of  his  mortgage-money  and  interest, 
or  for  a  foreclosure, — it  was  held,  by  Stuart,  V.C., 
that  the  above  acknowledgment  bound  the  pro- 
perty in  mortgage  as  against  the  subsequent 
mortgagees  existing  at  the  date  of  such  acknow- 
ledgment, and  entitled  the  first  mortgagee  to  an 
account  in  respect  of  interest  upon  his  mortgage- 


money  for  more  than  six  years  prior  to  the  filing 
of  the  bilL  But,  upon  appeal,  this  decision  was 
reversed  by  the  Lord  Qiancellor.  BokUng  v. 
Lane,  219 

A  sum  of  15,0002.  was  intrusted  to  the  soli- 
citors of  the  respondents  for  the  purpose  of  in- 
vestment. The  solicitors  appropriated  5,0002.  to 
their  own  use  and  invested  10,000/.  on  mortgage, 
representing  to  their  clients  that  the  whole  of  the 
15,000/.  hiul  been  duly  invested.  Afterwards, 
being  pressed  by  the  respondents  for  the  securi- 
ties, they  fraudulently  and  without  consideration 
procured  from  the  appellant,  for  whom  they  were 
also  acting  as  solicitors,  the  execution  of  two 
deeds,  mortgaging  his  equitable  interest  in  certain 
estates  which  they  handed  over  to  the  respon- 
dents as  the  securities  for  the  5,000/.  The  solici- 
tors soon  afterwards  became  bankrupt,  and  nearly 
three  years  afterwards  the  appellant  first  disco- 
vered from  the  assignees  in  bankruptcy  the  par- 
ticulars of  the  transactions  between  the  solicitors 
and  the  respondents,  whereupon  he  filed  a  bill 
against  the  latter  to  set  aside  the  mortgages,  and 
the  Master  of  the  Bolls  made  a  decree  in  his 
favour,  which  was  reversed  by  Lord  Chancellor 
Campbell,  on  the  ground  of  acquiescence  and 
confirmation  by  the  appellant.  It  was  held  (affirm- 
ing the  decision  of  the  Master  of  the  RoUs,  and 
reversing  that  of  Lord  Chancellor  Campbell),  that 
the  appellant  was  entitled  to  the  relief  sought  by 
his  bill.  Wall  v.  Cockerell  (House  of  Lords),  276 

Under  a  decree  of  foreclosure  the  solicitor  of 

the  mortgagee  attended  at  the  place  named  for 
payment  before  the  time  fixed ;  the  mortgagee 
did  not  attend  until  after  the  commencement  of 
the  time,  but  both  remained  until  the  time  had 
expired,  the  mortgagor  did  not  attend,  and  as 
the  money  remained  unpaid  the  decree  was  made 
absolute.  Lechmere  v.  Clamp,  276 

• A  will  executed  before  the  1st  of  January 

1855  is  a  will  already  made  within  the  meaning 
of  17  &  18  Vict.  c.  113,  notwithstanding  it  does 
not  come  into  operation  by  the  death  of  testator 
till  after  that  day.  Nor  will  a  mere  republication 
by  codicil,  giving  no  new  operation  to  the  mate- 
rial dispositions  in  the  will,  deprive  it  of  the 
character  of  a  will  already  made.  Therefore, 
where  a  testator,  by  bis  will,  dated  before  the 
1st  of  January  1855,  devised  real  estate  (which 
was  then  subject  to  certain  mortgages)  to  T.  P. 
in  fee,  and  after  that  day  nuide  a  codicil  which 
did  not  affect  or  refer  to  the  devise,  it  was  held 
that  the  devisee  was  entitled  to  have  the  devised 
estate  exonerated  out  of  the  personalty.  Holfe 
V.  Perry,  471 

There  is  no  rule  in  equity  which  disables  a 

mortgagee  from  purchasing  or  accepting  a  pur- 
chase of  the  equity  of  redemption  of  the  mort- 
gagor; and  the  circumstance  tiiat  the  release  is 
mMie  subject  to  a  right  of  redemption  by  the 
mortgagor  within  a  given  time  makes  no  differ- 
ence in  this  respect     6o$np  v.  Wright,  648 

Where  a  mortgage  to  secure  an  existiog  debt 
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payable  by  instalmeDts,  with  interest  to  the 
timee  of  payment,  contained  a  proTiso  that,  in 
the  event  of  the  debt  not  being  punctually  paid 
by  instalments  as  specified  in  the  deed,  the  full 
amount  of  the  debt  should  immediately  become 
payable,  the  Lords  Justices,  on  appeal  firom  one 
of  the  Vice  Chancellors,  held,  that  the  provieo 
was  not  in  the  nature  of  a  penalty,  and  refused 
to  grant  relief  to  the  mort^fagor  against  it. 
8ieme  ▼.  Beck,  682 

MoBTGAOB  (eontmued) — In  order  to  afibot  a  prin- 
cipal with  oonstructiYe  notice  of  facts  within  the 
knowledge  of  an  agent,  it  is  necessary  not  only 
that  the  knowledge  should  be  deriyed  from  the 
same  transaction,  bntit  must  be  knowledge  of  fiMts 
which  are  material  to  that  transaction  and  which 
it  was  the  duty  of  the  agent  to  communicate. 
Therefbre,  the  transferee  of  a  mortgage  is  not 
affected  by  the  knowledge  of  the  solicitor  acting 
for  him  in  the  matter  of  the  transfer,  of  an  in- 
cumbrance subsequent  to  the  original  mortgage, 
10  as  to  prevent  him  firom  making  further 
advances,  such  knowledge  not  b^g  material  to 
tiie  business  of  the  transfer.  The  employment 
of  a  solicitor  to  do  a  mere  ministerial  act,  such 
as  the  procuring  the  execution  of  a  deed,  does 
not  so  cotistitute  him  an  agent  as  to  aflisct  his 
client  with  constructive  notice  of  matters  witiiin 
the  knowledge  of  the  solicitor.  WyUie  v. 
Pollen,  782 

Exoneration  of  mortoaged  estates.  See  WilL 

And  see  Bankers.  Forodoeure.  Keoeiver. 
Ves^g  Order. 

Mortmain — ^A  piece  of  land  being  conveved  to 
trustees  upon  trust  to  permit  a  churdh  and 
schools  to  be  built  thereon,  the  deed  of  convey- 
ance was  sought  to  be  set  aside,  on  the  grround 
that  there  was  an  antecedent  agreement  between 
the  donor  and  the  trustees  that  the  donor 
should  have  a  life  interest  in  the  land.  It  ap- 
peared that  part  of  the  produce  of  the  land  had 
been  applied  for  her  benefit,  but  the  existence 
of  any  such  agreement  was  denied  by  the  trus- 
tees; and  it  was  held,  that  in  the  absence  of 
clear  evidence  of  an  agreement  that  the  deed 
should  not  take  effect  in  possession,  but  that 
the  beneficial  interest  ^ouid  be  retained  by  the 
donor,  the  deed  was  valid.  In  such  a  gin  the 
conveyance  to  the  trustees  creates  a  right  on 
the  part  of  the  charity  to  have  the  intermediate 
pronts  applied  to  the  purposes  of  the  charity, 
and  there  is  no  resulting  trust  in  fkvonr  of  the 
donor.     FMter  v.  Brierky,  281 

MuLTirABiouSNSsa— In  the  year  1771,  Q.  assigned 
fiftv-five  shares  in  a  Scotch  public  company 
called  Carron  Company  to  his  bankers  as  secu- 
rity for  a  debt  and  fiirther  advances.  In  1818 
the  bankers  sold  fifteen  of  such  shares  to  J,  and 
in  1817  the  then  personal  representative  of  O. 
sold  the  remaining  forty  shared  to  H.  J.  con- 
tinued manager  of  the  company  up  to  his  death 
in  1816 ;  and  the  fifteen  shares  bought  by  him 
were  subsequently  sold  by  his  representatives. 
H.  died  in  1851,  and  the  forty  shares  were  still 


standing  In  Bis  name.  In  1862  a  bill  was 
filed  by  the  personal  representative  of  6.  then 
recently  constituted  in  England,  against  the 
personal  representatives  of  J.  and  H,  alleging 
that  J.  and  H,  who  managed  the  business  ^ 
Carron  Company,  had  fraudulently  misrepre- 
sented the  state  of  the  affiiirs  of  the  company, 
whereby  they  had  been  enabled  to  purchase  the 
fifteen  and  the  forty  shares  respectively  at  an 
undervalue,  and  praying  re-transfBr  of  the  forty 
shares,  and  that  the  estates  of  J.  and  U.  might 
jointly  and  severally  answer  tiie  difforenoe 
between  the  purchase-money  and  value  of  the 
fifteen  shares.  It  was  held,  on  demurrer,  that 
the  bill  was  mnltifiirious.  Waltkam  v.  Stcdnton, 
557 

Mutual  Assooutiok.    See  Marine  Ittsoranee. 

NOTIOB.    See  Bills  of  Sale.    Lease. 

Pabths— A  bankrupt  who,  by  firand  coimnitted 
before  his  bankruptcy,  has  aoqaired  property 
which  has  passed  to  his  assignees,  cannot  pro- 
perly be  made  a  def^sndant  to  a  suit  for  setting 
aside  ^e  fraudulent  transaction,  either  for  the 

?urpose  of  fixing  him  with  oosts  or  otherwise, 
fa  bill  seeks  discovery  from  a  bankrupt  merely 
as  incidental  to  relief  prayed  against  him,  the 
bankrupt,  not  beinff  a  necessary  party  to  the 
suit  in  respect  of  the  relief,  may  demur  to  the 
discovery.  An  allegation  of  fraud  is  InsuflBeient 
without  a  statement  of  the  drcumstances  con- 
stituting the  firaud.  SemMe — A  gif^  to  the 
testator's  widow  "  for  her  sole  use  and  benefit" 
does  not  give  her  a  separate  estate,  so  as  to 
entiUe  her  on  marrying  again  to  sue  by  ber 
next  friend.    OUbeH  v.  Lam,  847 

■  If  a  father,  on  the  marriage  of  his  daughter, 
makes  the  intended  husband  a  promise  for  her 
benefit  she  alone  cannot  file  a  bill  to  enlbvee  it. 
The  husband  and  wifo  must  be  co-pbuntifi. 
Laifer  v.  Fidder,  865 

-^—  See  Bankruptcy.    Fraud. 

Pabtnibs — Where  each  of  two  partners,  upon 
entering  into  partnership,  agreed  to  advanoe  an 
equal  sum  of  money  in  respect  of  capital,  but 
did  not  make  any  stipulation  as  to  interest  on 
such  sum,  and  it  appeared  that  one  of  the  part- 
ners advanced  his  share  of  capital,  but  that  the 
other  did  not  do  so,  the  former  was  allowed,  in 
taking  the  partnership  accounts,  intersst  at  51. 
per  cent,  per  annum  during  the  period  of  the 
partnership  upon  the  amount  brought  into  the 
partnership  by  him,  in  addition  to  his  share  of 
the  profits.    Bill  v.  King,  70 

If  a  partnership  is  dissolved  by  decree,  and 

accounts  are  directed,  it  means  according  to  any 
existing  articles  of  partnership^  or  system  oo 
which  Sie  accounts  have  been  tak«i  up  to  the 
time  of  the  dissolution,  no  settled  accounts  behig 
disturbed.  A  decree  dissolving  a  partnership 
terminates  any  existing  articles,  and  if  thence- 
fbrward  the  busineM  is  carried  on  for  the  por- 
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poM  of  wiodhig  op  the  nflfaln,  tb«  mtownta 
iBiiai  be  tektm  in  the  ordiBMyfona,  ^k)i»iDg 
simpto  interwl  on  tile  oapitel.  Wafney  r.  WtUt, 
194 

—  A  piurt&er  who  overdrawB  Us  alnre  of  pro- 
filB  oontraTj  to  tbe  provieioBe  of  tbe  deea  of 
partDerabip,  oannot^  in  tbe  »b«ence  cf  ad  express 
prorision.  be  obarged  with  interest  upon  the 
Biuns  OYerdjmwn.   Mejfiru>U  y.  MeymoU^  218 

If  R  pM-tnersMp  entered  into  bj  erodes  for 

ft  term  of  years  be  continued  witbont  speeiid 
agreement  after  the  expiration  of  the  term,  the 
new  partnership  is  a  partnership  at  will  onlj, 
and  those  provimons  only  of  the  artides  which 
are  applicable  to  a  partnership  at  will  are  to 
be  oeosidered  as  binding  on  the  new  partnership. 
Clark  ▼.  Leat^,  390 

■  A,  oarnring  on  business  by  himself,  joined 
with  B.  and  C,  carrying  on  business  nnder  the 
style  of  **  B.  k  0/*  in  an  adTentare  of  a  wholly 
diflbrent  description  from  the  nsoal  business  of 
<*  B.  &  C.**  It  was  held,  by  one  of  the  Vice 
Chancellors,  that  the  existence  of  the  partner- 
ship between  B.  &  0.  did  not  itself  afford  any 
ground  for  'inferring  that  the  profits  of  the 
adyenture  were  to  be  shared  otherwise  than  if 
B.  ft  0.  had  been  separate  traders ;  and  Uiat, 
in  tiie  absence  of  evideDce  of  agreement  to  any 
other  efleot,  the  profits  must  be  divided  in  equal 
third  psrts  between  A,  B,  and  O.  The  adren- 
tore  in  question  was  for  the  supply  of  small-arms 
to  a  fbreign  government;  and  the  arrangement 
to  tender  for  the  supply  was  verbally  come  to 
without  anv  distinct  agreement  respecting  tbe 
division  of  the  profits.  In  the  contracts  for  supply 
subsequently  entered  into  with  the  representa- 
tive of  the  foreign  government  A.  signed  sepa- 
rately, and  B.  ft  C.  were  made  parties  by  the 
name  of  their  firm,  and  signed  in  that  character. 
It  was  held,  by  the  Lords  Justices,  on  appeal, 
that  the  proper  inforenoe  from  the  form  and 
mode  of  execution  of  the  oontracts  was  that  the 
adventure  vras  taken  by  B.  ft  G.  as  a  firm,  i,  e. 
as  one  person,  oonjointly  with  A  as  another 
person,  and,  oonsequently,  that  the  profits  ought 
to  be  divided  in  moieties,  one  to  A.  and  tbe 
other  to  B.  ft  C,  and  they  decreed  acoordiogly. 
Wamer  v.  JSmWi,  678 

— —  See  Administmtion  of  Estate.  Trade-Mark. 

Patbht — A  patent  having  been  granted  to  an 
invention  for  the  purification  of  gas  by  means 
of  preoipitaled  or  hvdrated  oxides  of  iron,  the 
specification  stating  the  mode  of  obtaining  such 
oxides,  the  use  of  a  natural  sobiitanoe  containing 
precipitated  oxide  of  iron  was  held  not  to  l>e  an 
mfHngement  of  the  patent ;  but  upon  this  snb- 
stanoe  l>eing  revivified  in  tbe  manner  deftoribed 
in  the  specification  an  injunction  to  restrain  the 
use  of  the  substance  so  revivified  was  g^ranted. 
HUk  V.  the  Liverpool  Unikd  Oadight  Co,,  28 

• The  lioenaee  under  a  patentee  is  estopped 

firom  disputing  the  validity  of  the  patent  during 


tW  eonttnaaBO*  of  the  Uosaoe^  The  appelhiots 
were  the  owner*  of  patents  for  the  manu&cture 
of  carpets.  The  respondent  applied  for  a  licence 
to  use  the  patents^  and  it  wasagreed  that  certain 
wachines,  embodying  tbe  inventions  of  the 
appellants,  diould  be  prepared  under  their 
•uperinteodsnos^  tbe  respondent  paying  for  tbe 
machines,  and  idso  paying  certain  agr^d  royal- 
ties upon  tbe  carpets  mannfactared  therewith. 
This  ag^reement  was  acted  upon,  and  whilst 
being  acted  upon  the  respondent  obtained,  from 
a  different  quarter,  other  machines,  which  also  em- 
bodied the  appeUamts'  inventions,  and  used  these 
maehinee  aa  well  as  those  supplied  by  the  appel- 
lanta  The  apptlkmts  filed  a  bill  in  Chancery 
for  an  account  of  royalties  in  respect  of  the  user 
of  both  sets  of  maohinefl^  whereupon  the  respon- 
dent, by  way  of  delsnce  to  appellant's  claima  in 
respect  of  the  machines  not  obtained  from  them, 
disputed  the  validity  of  the  appellants*  patents. 
It  was  held  (by  the  House  of  Lords),  that  the 
affreement  oonstitnted  the  respondent  a  licensee 
of  the  appellants^  and  that,  so  long  as  he  thought 
fit  to  daam  tbe  benefit  of  the  agreement  in 
respect  of  the  machines  supplied  by  the  appel* 
huitis  he  was  estopped  from  denying  the  validity 
of  the  patents,  and  must  pay  royalties  in  respect 
of  the  user  of  both  sets  of  machines.  It  was 
held,  also,  that  no  term  being  stipulated  for  the 
continuance  of  the  agreement,  the  respondent 
might,  if  he  diose,  decline  to  pay  royalties 
thereunder  altogether,  leaving  the  appellants  to 
their  remedy  for  infringement  in  respect  of  the 
nse  of  any  oi  the  machmes.  Croul^f  ▼•  THxcn, 
617 

Patmxnt  nrro  Coubt— The  Commissioners  of 
Woiks  and  Public  Buildings  took  certain  lands 
vested  in  chari^  trustees,  and  by  reason  of  diffi- 
culties in  the  title  paid  the  purchase-money  into 
oourt,  and  it  was  subsequently  reinvested  in  the 
purobase  of  other  lands  under  an  order  made  for 
that  purpose,  and  the  costs  were  ordered  to  be 
paid  according  to  the  act.  It  was  held,  upon 
the  construction  of  sect.  49  of  9  ft  10  Vict. 
c  89,  that  the  costs  to  be  paid  by  Uie  Commis- 
sioners were  the  costs  of  the  original  purchase 
and  of  the  reinvestment  in  other  lands.  Ex 
pmie  the  Vicar  and  Churchwardem  of  St.  Sepul- 
ckre\  tn  rs  tAs  Wutmintter  Bridge  Act,  1869, 
463 

— -  Trustees,  who  had  a  sum  of  money  standing 
in  their  names  at  their  bankers,  signed  an  order 
directmg  the  bankers  to  honour  the  dieques  of 
any  two  of  them,  or  of  Messrs.  G.  ft  Co.,  their 
solicitors.  W,  who  was  one  of  tbe  trustees,  and 
one  of  the  firm  of  G.  ft  Co.,  drew  out  tbe  monev 
and  applied  it  to  his  own  ura.  Upon  a  bill 
against  the  trustees,  it  was  held,  on  an  admis- 
sion of  these  focts  by  the  co-trustees,  that  they 
must  pay  the  money  into  court.  Ingle  v.  Par- 
tridge, 818 

Patmint  out  of  Court  —  Where  a  petition  is 
presented  for  payment  of  money  out  of  court 
merely,  and  similar  successive  applications  will 
have  to  be  made,  leave  will  be  granted  to  make 
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such  fiitiire  applioations  to  the  Judge  in  oham- 
bora.     WinhwofihY.  Winkworih,  40 

Payment  out  of  Court  (continued^ — When  a  fund 
in  court  has  not  been  dealt  with  for  a  oonaider- 
able  time^  payment  to  the  bare  legal  representative 
of  the  person  who  became  abiolutely  entitled, 
will  not  be  made  in  the  absence  of  the  parties 
beneficially  interested.  EdwanUy,  Harvey,  482 

Pbnaltt— See  Mortgage. 

PETTTION—Under  25  &  26  Vict.  c.  108.  s.  2.  the 
Court  will  make  an  order  (on  petition)  autho- 
rizing the  sale  of  land  with  a  reservation  of  the 
minerals,  or  of  the  minerab  apart  from  the 
land,  in  general  terms  without  reference  to  any 
particular  sale.    Be  WiUway^t  Truit,  22 

of  rehearing.     See  Practice. 

Plbadivo — In  a  bill  to  restrain  the  infringement 
of  a  design  for  ornamenting  lace,  registered 
under  the  5  k  6  Yict.  o.  100,  compliance  with 
the  act  is  sufficiently  pleaded  by  alleging 
that  the  design  and  proprietorship  have  been 
duly  registered,  and  a  bill  containing  those  alle- 
gations is  not  open  to  a  demurrer  for  not  alleging 
in  detail  that  the  plaintiff  has  complied  with  the 
various  requirements  of  the  act.  And  if  a  de- 
fendant insists  that  a  plaintiff  has  lost  his  copy- 
right by  non-compliance  in  respect  of  matters 
subsequent  to  registratioD,  he  must  raise  the 
defence  by  plea  or  answer.  Sarcain  v.  Hamtl, 
878 

A  bill  was  filed  to  perpetuate  testimony, 

charging  that  the  matter  in  dispute  (viz.,  whether 
a  particular  deed  was  a  forgery)  could  not  be 
made  the  subject  of  judicial  investigation,  and 
interrogatories  were  filed.  Defendants  put  in 
an  answer,  and  witnesses  were  examined  and 
cross-examined.  The  bill  was  then  amended  and 
further  interrogatories  filed  seeking  more  exten- 
sive discovery.  Defendants  then  pleaded  in  bar, 
that  since  the  filing  of  the  answer  plaintifib  had 
filed  a  bill  in  another  branch  of  the  court  against 
defendants  and  other  persons,  whereby  they  had 
made  the  matter  in  dispute  the  subject  of  judi- 
cial investigation,  and  that  it  was  not  the  fiict 
that  the  matter  in  dispute  could  not  be  made 
the  subject  of  judicial  investigation.  It  was 
held  that  the  substance  of  the  plea  was,  that  the 
matter  of  dispute  could  be  made  the  subject  of 
immediate  judicial  investigation;  and  that  as 
this  might  have  been  pleaded  to  the  original 
bill,  it  could  not  be  pleaded  to  the  amended  bill, 
and  the  plea  was  ordered  to  stand  for  an  answer, 
with  liberty  to  except.  SemUe—ihMX  a  plea  to 
the  same  effect  to  the  original  bill  would  have 
been  good.    ElUce  v.  Jtoupell,  668 

See  Bankruptcy.    Multifariousness. 

PoBTioNa    See  Settlements. 

PowEB  OF  Appointmbnt— Donees  of  a  power 
which  authorized  the  appointment  of  personal 


estate  amongst  their  oihildreB,  appointed  it 
<'  upon  the  trusts  following,  that  is  to  say" ;  tiien 
followed  trusts  for  the  bwnefit  of  some  of  the 
children,  and  to  pay  the  interest  to  them  for 
life,  and  after  the  decease  of  each  child  to  dis- 
pose of  her  share  amongst  her  children,  who 
were  not  objects  of  the  power.  It  was  h^  the 
whole  trust  must  be  read  together,  and  could 
not  be  treated  as  an  absolute  appointment  fol- 
lowed by  an  attempt  to  settle  the  shares ;  con- 
sequently, that  the  appointees  took  only  life  in- 
terests, and  the  residue  was  imappointed.  Rudxr 
V.  SchoUfidd,  46 

By  marriage  settlement  certain  property  was 

settled  on  howand  and  wife  for  life,  and  after- 
wards to  such  children  as  the  husband  should  by 
deed  or  will  appoint,  and  in  default  of  ap- 
pointment to  the  children  equally  at  twenty- 
one  or  on  marriage.  There  were  three  children : 
one  died  an  in&nt,  another  attained  twenty-one 
and  died  before  the  fiither,and  the  third  married 
and  survived.  The  fother  by  his  will  gave  the 
residue  of  his  estate  and  effects  which  he  might 
die  possessed  of  or  entitled  to,  indoding  the 
stocks,  fund  and  securities  whidi  should  be  in 
the  names  of  the  trustees  of  his  marriage  settle- 
ment upon  the  trusts  thereof,  and  which  he  di- 
rected should  be  considered  as  part  of  hia  resi- 
duary personal  estate,  to  trustees  to  pay  the 
interest  to  his  wife  for  life,  and  \hsa  to  his 
daughter.  It  was  held,  it  was  not  testator's 
intention  to  exercise  his  power  of  appointment 
under  the  settlement,  but  only  to  dispose  of 
that  moiety  of  the  trust  funds  whidi  became  his 
own  absolutely  bv  the  death  during  his  life  of 
the  child  who  had  acquired  a  vested  interest.  1% 
re  £idweir$  SeUlemmt,  71 

If  a  power  is  executed  in  fitvour  of  an  object 

of  the  power,  in  order  that  other  deeds  may  be 
executed  by  the  appointee  to  rai«e  inducements 
for  a  daughter  of  the  donee  of  the  power,  also 
an  object  of  the  power,  to  abstain  from  marrying 
with  a  person  objected  to  by  him,  the  appoint- 
ment cannot  be  supported  if  quesUoned  in  a 
Court  of  equity.  SemUe  —  it  is  immaterial 
whether  the  agreement  by  the  appointee  to  carry 
out  the  desire  of  the  donee  is  entered  into  before 
or  after  the  appointment.  Topkam  v.  tie  IhJee 
of  Portland,  81 

-^  Testator,  by  his  will,  gave  all  his  pefMoal 
property,  except  a  specific  portion,  to  his  wife 
absolutely,  subject  to  payment  of  debts;  and  he 
gave  the  specific  portion  of  his  property  in 
manner  therein  mentioned.  A  fow  days  after- 
wards he  executed  a  deed,  by  which  he  settled 
a  portion  of  his  property  upon  his  wifo  for  life, 
and  after  her  decease  for  himself  for  life,  and 
after  the  death  of  the  survivor,  for  such  persons 
as  the  husband  and  wife  should  jointly  appoint; 
and  in  de&ult  of  i^mointment,  either  jointly  by 
the  husband  and  wifo,  or  by  the  husband  by  will, 
the  property  was  to  go  to  the  survivor.  Another 
deed  was  subsequently  executed  in  December, 
having  only  one  witness,  by  which  the  testator 
covenanted  that  his  devisees,  or  httrs,  exMuton 
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or  adminisimton,  should  lifter  Iiib  death  convej 
aod  assign  all  his  realty  and  personalty  of  or  to 
which  he  should  at  his  death  be  seised  or  enti- 
tled for  a  beneficial  interest,  or  which  he  should 
have  disposed  of  by  his  will,  to  trustees,  in  trust 
to  pay  debts  and  transfer  the  residue  to  his 
wife,  if  living  at  his  death,  or  to  his  next-of-kin. 
It  was  held,  the  specific  bequest  contained  in  the 
will  operated  in  exercise  of  the  power  of  ap> 
pointment  contained  in  the  subsequent  deed; 
that  the  instrument  of  December  was  a  Talid 
deed,  and  did  not  operate  as  a  will  so  as  to 
reToke  the  former  will,  and  that  the  property 
passing  under  the  appointment  constituted 
assets  avaUable  ibr  the  payment  of  debts  created 
by  the  voluntary  deed.    Patch  ▼.  Shore,  185 

Under  the  Wills  Act,  1  Vict.  c.  26,  a  cene- 

ral  derise  by  will  executed  after  the  1st  of  Janu- 
ary 1888  operates  as  an  execution  of  a  power 
of  appointment  vested  in  the  testator  after  the 
execution  of  the  will.  The  8th  section  of  the 
act  does  not  prevent  a  general  devise  by  a  married 
woman  from  operating  as  such  an  appointment. 
Semble — a  general  power  of  appointment  over 
an  equitable  estate  given  to  the  survivor  of  two 
persons  to  be  executed  by  deed  or  will  would, 
independently  of  the  Wills  Act,  be  well  exer- 
cised by  a  will  made  during  the  lives  of  both  the 
persons  by  that  of  one  of  them  who  afterwards 
proved  to  be  the  survivor,  for  a  contingent 
power  is  in  equity  analogous  to  a  contingent 
equitable  interest,  and  as  such  an  interest  is 
(independently  of  the  8  &  9  Vict.  o.  106.)  capa- 
ble of  being  alienated,  so  is  the  power  capable  of 
being  exercised  before  the  contingency  occurs. 
A  testamentary  power  of  appointment  over  real 
estate  was  given  to  the  survivor  of  A,  B.  and  C; 
G.  afterwards  became  a  married  woman,  and  by 
her  will,  executed  after  the  1st  of  January  1838, 
made  a  general  devise  of  her  residuary  real 
estate,  giving,  amongst  other  things,  a  life 
interest  to  B.  G.  ai^rwards  became  the  sur- 
vivor; and  it  was  held  the  will  operated  as  an 
execution  of  the  power,  and  that  the  gift  of  a 
life  estate  to  B,  whom  the  testatrix  muflt  neces- 
sarily survive  before  the  power  could  vest  in 
her,  was  not  a  sufficient  expression  of  a  contrary 
intention  to  take  the  case  out  of  the  act. 
Thomas  Y.  Jonet,  139 

The  donee  of  a  power  cannot  delegate  its 

exercise  to  any  other  person  ;  and  where  the 
Gourt  sees  that  the  purposes  for  which  it  is  re- 
served have  not  been  observed,  but  the  appoint- 
ment has  for  its  object  to  effect  intentions  not 
in  accordance  with  those  of  the  donor  of  the 
power,  it  will  treat  that  appointment  as  a  fraud 
on  the  power ;  and  it  makes  no  difierence  whe- 
ther the  power  is  created  by  another  person,  or 
by  the  donee  himself,  without  valuable  consider- 
ation, the  same  rule  of  equity  applying  equally 
to  both  cases.  The  intentions  of  the  donee  of  a 
power  are  to  be  collected  firom  the  instrument 
creating  it,  and  not  from  parol  evidence ;  but 
such  evidence  is  admissible  to  shew  the  purposes 
for  which  the  power  is  exercised,  although  those 
purposes  do  not  appear  from  the  instruments 


by  which  it  is  exercised  ;  therefore,  where  it 
appeared  from  such  evidence  that  an  appoint- 
ment was  made  in  favour  of  an  object  of  the 
power,  in  order  that  other  deeds  might  be  exe- 
cuted by  the  appointee  to  raise  inducements  for 
a  daughter  of  the  donee  of  the  power,  who  was 
herself  an  object  of  the  power,  to  abstain  from 
marrying  a  person  objected  to  by  the  &ther,  the 
appointment  was  set  aside  as  not  having  been 
made  for  a  purpose  contemplated  by  the  donor 
of  the  power.  Where  a  settlement  creating  a 
power  of  appointment  is  made  in  the  form 
accordant  to  the  law  of  Scotland,  the  Gourt 
of  Ghanoery  in  England  declined  to  decide 
the  validity  of  appointments  made  under  it 
without  first  ascertaining  the  law  of  Scot- 
land on  the  subject;  and  for  that  purpose 
directed  a  case  to  be  stated  for  the  opinion  of  the 
Gourt  of  Session,  pursuant  to  the  provisions  of 
22  ft  28  Vict.  c.  68.  Topham  v.  Duke  of  Port- 
land, 257 

Stock  was  settled  to  the  separate  use  of  a 

married  woman  for  life,  and  after  her  decease 
as  she  should  appoint  by  will,  and  in  default  of 
appointment  for  her  next-of-kin.  The  married 
woman  died  in  her  husband's  lif^ime,  having 
exercised  her  power,  and  a  suit  being  instituted 
in  chambers  to  administer  her  estate,  her  sepa- 
rate creditors  took  out  a  summons  and  sought 
to  prove  under  the  decree ;  and  it  was  held,  the 
married  woman  did  not  by  exercising  her  power 
of  appointment  constitute  the  property  ap- 
pointed separate  estate.  Vaughan  v.  Vander- 
Btegen  adhered  to.    Blachford  v.  Woolley,  534 

If  a  power  of  appointment  is  exeicised  in 

favour  of  an  object  of  the  power,  upon  the  under- 
standing that  deeds  shall  be  executed  by  the 
appointee,  settling  the  property  on  persons  not 
objects  of  the  power,  in  furtherance  of  the  de- 
sire of  the  donee  of  the  power  to  appoint  to  those 
persons,  the  appointment,  although  made  with- 
out any  oorrupt  motive,  is  void  in  equity  as  a 
fraud  upon  the  power.  Secile — where  a  bond 
fide  appointment  is  made  to  an  object  of  the 
power,  with  a  view  to  an  immediate  settlement 
of  the  appointed  property  with  the  approbation 
of  the  appointee  ;  as  in  the  instance  of  an  ap- 
pointment by  a  parent  to  a  child  in  contempla- 
tion of  a  settlement  on  the  marriage  of  the  latter, 
in  which  case  the  parental  influence  of  the  donee 
of  the  power  may  be  legitimately  exerted  in  pro- 
curing a  proper  settlement.  Pryor  v.  Pryor,  781 

■         See  Legacy. 

PowEB  OF  Sals — Application  of  sale  monies. 
See  Inclosure  Acts. 

Practicb — SemhU — that  a  person  brought  before 
the  Gourt  by  service  of  notice  of  the  decree  under 
15  k  16  Vict  o.  86.  s.  42  is  entitled  to  present 
a  petition  of  re-hearing.    Ellison  v.  Thomai,  2 

Where  a  plaintiff's  bill  is  retained  in  order 

that  his  right  may  be  tried  at  law,  he  is  bound 
to  proceed  at  Uw  with  all  reasonable  diligence, 
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And  18  not  enUiled  to  wait  till  the  fonni  of  oom- 
moD  Uw  prooedoro  oompel  him  to  go  on.  Arnold 
V.  Tkomaou,  40 

P&AOTioE  (eontmuedj'—TJpon  all  applioations  to 
the  Court  under  sect.  2.  of  "  the  act  to  oonfirm 
sales,  &o,  by  trustees''  (25  k  26  Vict,  c  108), 
the  beneficiaries  must  appear  and  consent 
thereto.    JU  Brown's  Trutt  EsUUe,  275 

A  suit  was  instituted  for  a  declaration  of 

right  as  to  the  interests  of  tenants  for  life  in  the 
share  of  a  deceased  co-tenant  for  life.  The 
decree  made  at  the  hearing  after  declaring  the 
immediate  rights  of  the  tenants  for  life  proceeded 
to  declare  tbht  there  were  cross- remainders  be- 
tween them.  The  Lords  Justices,  although  the 
usual  time  for  re-hearing  had  elapsed,  ordered  a 
re-hearing  of  the  case,  at  the  instance  of  children 
of  a  tenant  for  life  who  had  recently  died,  those 
children  being  prejudiced  by  the  declaration  as 
to  cross-remainders,  and  the  declaration  being 
unnecessary  for  the  determination  of  the  ques- 
tion originally  submitted  to  the  Cenrt  Walme$- 
ley  Y.  FoxkaU,  672 

^—  Plaintiff  setting  down  his  cause  as  shorty 
without  the  consent  of  defendant,  is  bound 
to  giTe  notice  to  defendant  that  he  has  done 
BO ;  and  in  the  absence  of  proof  of  such  notice  a 
decree  cannot  be  made  in  a  short  cause  against 
a  defendant  who  does  not  appear.  Molenoorth 
T.  Snead,  709 

A  written  bill  being  filed  on  the  usual  under- 
taking to  file  a  printed  bill,  the  fourteen  days 
prescribed  by  the  4th  rule  of  the  9th  Consoli- 
dated Order  elapsed  without  a  printed  bill  being 
filed,  the  clerk,  whose  busineas  it  was  to  do  so, 
beinff  called  into  the  country  on  business  of  his 
emi^yer,  and  not  informing  him  of  his  omission ; 
and  the  written  bill  was  ts]ken  off  the  file.  Sub- 
sequently an  injunction  was  moved  for  and  ob- 
tained. Upon  proceeding  to  file  interrogatories 
the  omission  was  disooyered,  and  a  motion  made 
for  leave  to  file  a  printed  bill  notwithstanding 
that  the  fourteen  days  had  elapsed ;  and  it  was 
held,  on  the  authority  of  the  case  of  Ferrand  r. 
the  Corporation  of  Bradford,  that  the  omission 
must  be  regarded  as  a  venial  slip,  and  that  the 
written  bill  should  be  restored  to  the  file,  and  a 
printed  bill  reoeived;  the  plaintiff  paying  the 
costs  of  the  application.  Where  a  pkuntiff  omits 
to  file  a  printed  bill  within  the  fourteen  days, 
the  application  to  the  Court  for  leave  to  rectify 
the  omission  should  not  be  made  ex  parte,  but 
upon  notice,  and,  as  a  rule,  the  defendants  are 
entitled  to  appear  upon  the  application,  and  the 
plaintiff  must  pay  their  costs.  Mots  v.  Syers,  713 

Affidavits  as  to  documents  by  executor  at 

instance  of  creditor.  See  Administration  of 
Estate. 

Appending    printed   bill   to  answer.      See 

Answer. 

— —  Appearance  by  orediton*  representative  sepa- 


rately, on  appeal  by  official  mamger.    See  Con- 
tributoiy. 

"»*  Entering  affidavits  as  read.     See  Coets. 

—  Kew  evidence  on  rdiearing.  See  Evideooe. 

Order  for  married  woman  to  answer  sspa- 

rately.    See  Attachment. 

— -  Order  on  petition  for  sale  of  lands.  See 
Petition. 

— —  Sending  questions  to  law.    See  Jurisdiction. 

Pbbsumptioh  of  Death— a  legatee  under  a  will 
who  bad  not  been  heard  of  since  the  year  1848 
was  presumed  to  be  dead  at  the  expiration  of 
seven  years ;  but  there  being  no  evidence  to  fix 
the  death  at  any  particular  period,  it  was  held 
that  he  had  died  snbeequentiy  to  the  death  of  the 
testator  in  1851,  and  that  his  repreeentativei 
were  entitled  to  tiie  legacy.  Jhum  v.  Smfwden, 
104 

Pbinoifal  and  Aosnt — The  general  lien  of  a 
oonsignee  upon  goods  consigned  to  him,  cannot 
be  set  up  by  mm  against  positive  directions 
given  to  him  by  the  consignor ;  and  if  he  accepts 
a  consignment  accompanied  by  such  directions 
he  is  bound  to  apply  it  accordin|^ — so  held,  on 
appeal,  by  the  Luids  Justices.    Frith  v.  Forbes, 


10 

—  See  Company. 
Purchaser. 


Mortgage.     Vendor  and 


Pbioritt — ^The  circumstance  that  legacies  are 
payable  immediately  is  not  jter  se  silfficient  to 
give  them  priority  over  levies  the  payment 
of  which  is  postponed.  Niehsson  v.  CoJdu,  758 

Notice.  See  Bill  of  Sale,  wind  see  Admi- 
nistration of  Estate. 

I^BiviLKOSD  CoMMUNiOATioy.  See  Solidtor  and 
Client. 

Pbookbdino  at  Law.    See  Pn^tice. 

Peoductiok  of  DoouMKNTa— Where  an  answer 
had  been  put  in  by  a  defendant  to  an  interro- 
gatory as  to  documents,  and  it  had  not  been 
excepted  to,  one  of  the  Vice  Chancellors  decided 
that  after  decree  the  Court  would  not  make  an 
order  for  an  affidavit  by  defendant  as  to  doca- 
ments,  unlessaspecial  case  was  made  out;  but  the 
Lords  Justices,  on  appeal,  held,  that  defendant 
notwithstanding  he  had  answered  and  the  answer 
had  been  taken  as  sufficient,  must  file  the  nsoal 
affidavit  as  to  documents.  JBansUp  r.  Kiiton, 
662 

Defendant,  in  compliance  with  an  order, 

made  the  usual  affidavit  as  to  documents.  After 
the  affidavit  had  been  filed,  he  put  in  hja.  answer, 
and  plaintiff  having  from  the  contents  of  the 
annwer  made  out  a  q^ecial  case  as  to  the  posif 
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sion  by  defendant  of  partfonlar  docnmenta,  tbe 
Court  ordered  defendant  to  make  a  further  affi- 
davit stating  whether  he  had  those  documents 
in  his  possession.    Nod  y.  Noel,  676 

PcTBLio  CoMPANT — ^A  SQit  by  the  official  manager 
of  an  unincorporated  society  representing  a 
particular  class  of  shareholders  against  another 
class  of  shareholders,  praying  that  defen- 
dants might  be  declared  liable  to  make  good 
certain  funds  alleged  to  have  been  misapplied, 
cannot  be  maintained.  An  official  manager  of 
a  company  only  provisionally  registered,  cannot 
bring  an  action,  or  institute  a  suit  against  any 
person,  nor  can  any  action  or  suit  be  instituted 
against  such  official  manager.  Emett  v.  Weiss, 
118 

BaHiWat — ^A  railway  company,  nnder  the  powers 
of  their  act,  bought  land  for  the  purposes  of 
their  line,  and  purchased  also,  for  trifling  sums, 
from  various  landowners,  the  right  of  making  a 
tunnel  through  their  lands.  Under  this  act 
minerals  were  excepted  from  purchases,  and 
vendors  were  enabled  to  work  the  minerals,  so 
that  no  damage  be  done  to  the  railway.  C, 
who  derived  tide  as  landowner  ^m  the  vendors 
to  the  company,  gave  notice,  under  the  assumed 
powers  of  a  subsequent  act,  of  his  intention  to 
work  for  minerals  within  a  certain  distance  of 
the  line  and  tbe  tunnel.  The  company  filed  a 
bill  to  restrain  C.  from  so  doing,  and  the  Court 
being  of  opinion  that  the  subsequent  act  was 
not  applicable,  and  it  appearing  that  his  work- 
ings  would  endanger  the  line  of  railway,  an 
injunction  was  eranted  by  one  of  the  Vice  Chan- 
cellors, although  it  was  admitted  that  plaintiff 
would  thereby  be  prevented  from  getting  mine- 
rals of  very  great  value;  and,  on  appeal,  the 
decision  was  i^rmed.  The  North  Eattem  Bail, 
Co.  V.  CroUand,  853 

A  railway  company  is  bound,  under  section 

14.  of  the  Railways  Clauses  Act,  1845,  to  con- 
struct its  bridges  according  to  the  deposited 
}>lan8^  notwithstanding  section  49.  A  bridge 
brming  part  of  the  line  of  railway  is  an 
"engineering  work"  within  section  14.  Attorney 
Otneral  v.  the  Tewhe&bwry  and  Malvern  Rail,  Co,, 
482 

• Contract  with  promoters  for  sale  of  land. 

See  Specific  Performance. 

Re-investment   of  purchase  -  money.      See 

Costs.     And  see  Company.    Mine. 

Bboeipt— for  legacy.    See  Legacy. 

BxoETngB — A  brother  and  sister  conveyed  their 
separate  estates  to  a  mortgagee,  and  the  deed 
contained  a  proviso  that  recourse  should  not  be 
had  to  the  sister's  estate  so  long  as  the  brother's 
estate  was  suffident  to  pay  the  money  lent.  The 
brother's  estate,  owing  to  prior  mortgages,  was 
insufficient,  but  no  formal  administration  of  his 
estate  had  been  made.  Upon  a  bill  to  foreclose 
the  sister^s  estate,  it  was  held,  the  plaintiff,  like 
Nbw  Sbrirs,  32.  -  Index,  Chanc.  <(•  BanJcr. 


a  snbseqnent  mortgagee,  was  entitled  to  a  re- 
ceiver.   Adcmd  V.  Oravtner,  474 

Rs-OONVBBSION — Land  which,  from  being  im- 
pressed with  an  absolute  trust  for  sale,  is  per- 
sonal estate  in  equity,  cannot  be  re-converted 
into  real  estate  by  persons  having  only  a  defeas- 
ible title  to  proceeds  of  sale.  To  effect  a  re-con- 
version, there  must  be  the  concurrence  of  the 
absolute  owners.    Siston  v.  OUa,  606 

Rbheabino.     See  Evidence. 

Remoteness.    See  Will. 

Revenue.    See  Income  Tax. 

Sbcubttt  for  Costs — Where  plaintiff  could  not 
be  found  at  the  residence  described  in  bis  amend- 
ed bill,  an  application  by  a  defendant  (made  a 
party  to  the  suit  by  the  amended  bill),  that  plain- 
tiff might  be  ordered  to  give  securily  for  costs, 
was  refused,  with  costs,  the  misdescription 
having  arisen  by  mistake,  and  no  inquiry  as  to 
the  plaintifTs  residence  having  been  made  of 
his  solicitor.    Knight  v.  Cory,  127 

ScPABATB  Use.     See  Power  of  Appointment. 

Servioe — out  of  the  jurisdiction.  See  Jurisdic- 
tion. 

Settled  Aooount.    See  Solicitor  and  Client. 

Settled  Estates  Act — Property  in  the  Coun^ 
Palatine  was  limited  to  trustees  during  the  liie 
of  the  longest  liver  of  his  wife  and  five  named 
children ;  and  from  the  death  of  such  longest 
liver  to  the  respective  issue  then  living  of  his 
children,  in  undivided  fifth  shares,  as  tenants 
in  common  in  fee  with  cross  limitations.  The 
longest  liver  of  testator's  wife  and  five  chil- 
dren died  in  1861,  when  the  property  vested 
absolutely  in  fee  in  undivided  shares  in  numerous 
persons.  AU  these  persons,  several  of  whom 
are  still  infants,  concurred  in  an  application  for 
an  order  under  the  Settled  Estates  Act  to  sell 
the  property ;  but  the  Vice  Chancellor  of  the 
County  Palatine  thought  the  property  had  ceased 
to  be  **  settled  "  within  the  meaning  of  the  act, 
and  that  he  had  no  power  to  make  an  order. 
The  Lords  Justices  agreed,  considering  that,  as 
when  the  application  was  made  the  particular 
limitations  were  spent  and  the  property  vested 
in  fee,  the  case  was  not  within  the  act.  The 
time  for  ascertaining  whether  hereditaments 
stand  limited  by  way  of  sucoeasion  so  as  to  bring 
them  within  the  operation  of  the  Settled  Estates 
Act,  is  when  application  is  made  to  the  Court. 
In  re  Birtle's  Estates,  439 

Sbttlembnt— By  a  settlement,  a  sum  of  money 
was  to  be  rained  after  the  death  of  the  settlor  and 
another  person  for  all  the  children  of  the  settlor's 
son,  other  than  an  eldest  or  only  son,  for  the 
time  being  entitled  to  certain  other  property. 
The  eldest  grandson  having  died  before  the  period 
when  the  amount  could  be  raised,  or  he  became 
entitled  to  the  other  property,  his  representative 
was  entitled  to  share  in  the  fund  to  be  raised 
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for  tbe  yonnger  children— so  held  by  the  Lord 
Chanceuor,  reversing  the  decision  of  one  of  the 
Vice  Chancellors.     EUiaan  t.  Thomas,  82 

Settlemeht  (continued) — A  gentleman  wrote  a 
letter  to  a  young  lady's  mother  proposing 
marriage  with  the  young  lady,  who  was  then 
a  minor,  and  saying  **  that  if  the  latter  had 
or  might  have  money,  his  wish  and  intention 
would  be  that  it  should  be  settled  for  her 
sole  and  entire  use."  The  proposal  was  ac- 
cepted. The  young  lady  was  entitled  to  certain 
property,  and  the  marriage  took  place  while  she 
was  yet  an  infant,  but  without  any  settlement 
having  been  made  of  her  property.  A  settle- 
ment upon  her  and  her  children  of  all  her  pro- 
perty present  and  future,  was  decreed.  AUy, 
AU,  52 

—  A  Frenchman  residing  in  France  married, 
according  to  the  French  law,  an  Englishwoman 
who  had  been  for  some  time  domiciled  there. 
The  parties  at  the  same  time  declared,  before  a 
notary  public,  that  they  married  without  a  mar- 
riage contract.  They  had,  however,  previounly 
joined  in  a  deed  settling  the  wife's  property  in 
England.  This  being  an  English  deed  had  no 
validity  in  France  in  ooosequenoe  of  the  omission 
to  comply  with  the  French  forms.  Upon  bill 
by  the  husband  asking  that  the  deed  might  be 
declared  void  and  for  payment  of  the  money,  it 
was  held  the  settlement  was  not  affected  by  the 
domicil  of  the  husband  and  wife,  but  by  the 
lex  loci  corUractHa;  that  the  settlement  was  valid, 
and  that  its  trusts  must  be  performed.  Van 
OrtUten  v.  JHgbj/,  179 

. By  a  voluntary  settlement  J.  D.  conveyed 

freehold  estates  to  trustees,  to  the  use  of  J.  D. 
and  his  wife,  successively  for  their  respective 
lives,  with  remainder  to  the  use  of  their  children, 
as  J.  D.  should  by  will,  or  in  de&ult  of  appoint- 
ment by  him  as  his  wife  should  by  will,  appoint, 
and  in  default  of  appointment  to  the  use  of 
trustees  for  500  years,  with  remainder  to  the  use 
of  the  first  and  other  sons  of  J.  D.  and  his  wife 
successively  in  tail  male ;  and  the  trusts  of  500 
years'  terms  were  declared  to  be  as  soon  as  con- 
veniently might  be  after  the  death  of  the  sur- 
vivor of  J.  D.  and  his  wife,  in  case  J.  D.  should 
have  issue  by  his  wife  one  son  and  also  two  or 
more  children  then  in  trust  to  raise  the  sum  of 
6,000^.  for  the  portion  or  portions  of  any  child 
or  children  of  J.  D.  and  his  wife,  other  than 
their  eldest  and  only  son,  equally  to  be  divided 
between  them  if  more  than  one.  No  period  was 
fixed  for  vesting  the  portions.  J.  D,  by  a  settle- 
ment made  on  the  marriage  of  bis  daughter 
H.  D,  covenanted  that  he  would  not  execute 
any  appointment  or  do  any  other  act  to  diminish 
the  share  to  which  H.  D.  might  become  entitled 
under  the  first-mentioned  settlement:  subse- 
quently J.  D,  by  will,  appointed  the  estate  to  his 
second  son  J.  S.  D,  charged  with  1,000/.  in 
&vour  of  H.  D,  and  3,000/.  in  iavour  of  another 
daughter.  It  was  held,  that  by  the  covenant 
J.  D.  had  released  his  testamentary  power  to  the 
extent  of  disabling  himself  ,from  affecting  the 


share  of  H.  D.  by  any  subsequent  exercise  thereto 
(but  not  to  any  greater  extent),  and  that  H.  D. 
was  entitled  to  the  same  share  in  the  6,0002.  that 
she  would  have  taken  in  default  of  appointmoit. 
For  the  purpose  of  ascertaining  the  share  H.  D. 
would  have  taken  if  there  had  been  no  appoint- 
ment, and  in  construing  the  settlement  npoti 
that  hypothesis,  held,  that  the  representatives 
of  an  eldest  son  who  attained  twenty-one,  but 
died  in  the  lifetime  of  H.  D.  without  issue,  were 
entitled  to  share  in  the  6,000/. ;  that  the  second 
son,  who  but  for  the  appointment  would  have 
taken  the  estate  as  tenant  in  tail,  was  excluded 
from  any  share ;  that  the  representatives  of  the 
eldest  son  and  of  a  daughter  who  attained 
twenty- one,  but  died  unmiurried  in  the  lifetime 
of  the  tenant  for  life,  were  enUtled  to  share  in 
the  6,000/. ;  and  that  the  representatives  of  a 
son  who  died  an  infant  in  the  lifetime  of  the 
tenant  for  life  were  excluded.  Davia  v.  ffugue- 
nin,  417 

F,  a  widow,  who  was  entitled  to  an  annuity 

determinable  in  the  event  of  her  re-marriage  in 
the  lifetime  of  £.  B,  to  avoid  the  forfeiture  of 
her  annuity,  consented  to  live  with  D.  aa  his 
wife,  under  a  promise  of  marriage.     In  1857 

E.  B.  died,  and  upon  her  death  differences  arose, 
owing  to  which  F.  and  D  lived  separate  for 
about  two  vears,  though  D.  occasionidly  visited 

F.  While  living  separate,  F.  made  a  settlement 
of  property  to  which  she  had  become  absolutely 
entitled  for  the  benefit  of  herself,  her  putative 
daughter,  and  a  daughter  by  a  first  marriage 
and  her  children,  and  other  members  of  her 
family.  About  seven  weeks  afterwards  D.  mar- 
ried her,  knowing  of  her  property,  and  without 
having  been  informed  of  the  settlement.  Upon 
bill  filed  by  D,  it  was  held,  the  settlement  must 
be  regarded  as  a  fraud  upon  his  marital  rights, 
and  it  was  set  aside.  A  delay  of  two  years  and 
a  half  from  the  time  of  discovery  of  the  settle- 
ment to  the  filing  of  his  bill,  held,  not  sufficient 
to  deprive  D.  of  his  right  to  relief,  there  being 
no  suggestion  that  evidence  had  been  lost  in 
consequence  of  the  delay.  Hunt  v.  Matthews 
doubted.    Doumes  v.  Jennings,  643 

Wife's  equity  to.    See  Baron  and  Feme. 

See  Marriage  Settlement.  Voluntary  Set- 
tlement. 

Ship  and  Sbipfikg — The  owners  of  a  British  ship 
mortgaged  her  in  England,  and  she  afterwards 
was  taken  by  the  mortgagors  to  New  Orieans, 
where  she  was  attached  by  creditors,  who  took 
proceedings  in  the  Ck>urts  there  for  the  purpose 
of  making  her  available  for  their  demands.  The 
English  mortgagees  intervened  in  these  proceed- 
ings for  the  purpose  of  asserting  their  rights; 
but  their  claim  was  wholly  disregarded,  the  law 
of  New  Orleans  not  recognizing  a  mortgage  of 
chattels ;  and,  under  an  order  of  the  Courts  the 
ship  was  sold  to  a  British  subject.  The  ship 
having  afterwards  returned  to  England  with  a 
cargo,  the  mortgagees  filed  a  bill  to  enforce  their 
claim  ',  but  it  was  held  the  judgment  of  a  foreign 
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Ck)urt  of  competent  jarisdiction  is  conclusive 
inter  partes  on  the  merits  of  the  matter  in  dis- 
pute,  but  may  be  reviewed  by  the  Courts  in 
England,  if  any  error  appears  on  the  &ce  of  the 
record.  Where  a  foreign  tribunal  acts  in  de- 
fiance of  the  comity  of  nations  by  refusing  to 
recognize  a  title  properly  acquired  according  to 
the  laws  of  England,  its  judgment  will  be  dis- 
regarded by  the  English  Courts.  In  the  distri- 
bution of  assets  the  lex  fori  prevails.  Simjptvn 
V.  Poyo,  24» 

Shobt  Causk.    See  Practice. 

SouciTOB— Bill  of  Costs.    See  Taxation. 

Solicitor  and  Client— Where  relief  is  sought  in 
respect  of  a  fraud,  there  must,  in  order  to  take 
the  case  out  of  the  rule  of  privilege,  be  at  least 
a  specific  aUegation  in  the  bill  connecting  with 
the  fraud  the  solicitor  of  the  person  %bo  was  a 
party  thereto,  although  such  person  be  now  de- 
ceased.  Where  a  bill  alleged  that  a  person  now 
deceased  had  been  party  to  a  fraud  and  prayed 
relief  in  respect  thereof,  and  the  solicitor  of  such 
person,  being  called  as  a  witness,  demurred  to 
certain  questions  put  to  him  before  the  examiner 
upon  the  ground  of  privilege,  the  Court  allowed 
the  demurrer,  there  being  no  specific  allegation 
in  the  bill  connecting  the  solicitor  with  the  fraud 
complained  of.  Semble — A  mere  allegation  in 
the  bill  connecting  the  solicitor  with  the  fraud, 
where  he  is  not  made  a  co-defendant,  and  the 
issue  of  privilege  is  not  distinctly  raised,  is  in- 
BufBcient.  Whether  communications  made  by  a 
client  to  his  solicitor  in  relation  to  business  trans- 
acted for  the  former  by  the  latter  are  privileged 
after  the  death  of  the  client — quaere,  CharUon 
V.  Coomles,  284 

Information  obtained  by  a  solicitor  from  a 

third  party,  though  while  acting  professionally 
for  a  client,  is  not  privileged.  Oreenougk  y. 
OatkeU  not  followed.     Ford  v.  TennanJtf  465 

Gift  made  in  1852,  pending  the  relation  of 

solicitor  and  client,  by  a  client  to  his  solicitor, 
by  means  of  a  parol  direction  on  the  part  of  the 
ouent  to  the  solicitor  to  retain  a  sum  of  money 
in  the  hands  of  the  latter  belonging  to  the  client, 
set  aside  upon  a  bill  filed  in  November  1861,  the 
relation  of  solicitor  and  client  having  continued 
from  the  time  of  the  gift  up  to  the  early  part  of 
1361,  when  it  was  terminated.  Although  a 
eift  by  a  client  to  his  solicitor  may  be  influenced 
by  proper  motives,  it  is  subject  to  be  set  aside 
unless  there  be  clear  evidence  of  removal  of  that 
pressure  upon  the  client,  which  the  Court  always 
presumes  where  the  relation  of  solicitor  and 
client  is  proved  to  subsist.     (TBrien  v.  Lewis, 

—  A  solicitor  does  not,  by  taking  the  body  of 
his  client  in  execution  on  a  judgment  obtained 
by  him  at  law  for  his  costs  in  a  suit  in  equity, 
lose  his  lien  for  such  costs  upon  the  costs  of  the 
suit  ordered  to  be  paid  by  the  opposite  party  to 
his  client,     O'Brien  v.  Lewis,  665 


By  agreement  in  writing  between  a  solicitor 

and  his  client  it  was  stipulated  that  the  former 
should  have  5^.  per  cent,  commission  on  the 
gross  amount  of  property  recovered  by  him  for 
the  latter,  in  addition  to  his  costs  ;  and  it  was 
held,  the  stipulation  was  contrary  to  the  policy 
of  the  Uw,  and  that  the  solicitor  must  refund 
the  amount  received  by  him  for  commission, 
though  included  in  a  settled  account.  Pince 
V.  Beattie,  734 

-^^  See  Annuity.    Mortgage. 

Specialty  Debt.    See  Debtor  and  Creditor. 

Specitio  Perporiiance — If  the  legislature  pre- 
scribes formalities  to  be  observed  by  parties  con- 
tracting inter  se^  and  one  of  them  endeavours  to 
avail  himself  of  the  want  of  such  forms  to  post- 
pone or  avoid  the  completion  of  a  contract 
entered  into,  the  Court  will  itself  ascertain 
whether  the  intentions  of  the  legislature  have, 
in  substance,  been  complied  with ;  and  if  they 
have,  it  will  carry  the  contract  into  effect. 
Public  companies  having  power  to  purchase  land 
cannot  contract  for  its  purchase,  and  insist  upon 
a  custom  to  defer  its  completion  to  the  extreme 
period  of  time  allowed  them  for  the  taking  of 
land  and  the  completion  of  their  works.  No 
such  custom  exists,  but  they  are  bound  to  com- 
plete their  contract  within  a  reasonable  time. 
Baker  v.  the  Metropolitan  Bail.  Co,  7 

A  mortgagor  agreed  to  grant  a  lease  of  a 

shop;  the  lessee  entered  into  possession  and 
commenced  alterations ;  the  mortgagees  refused 
to  confirm  the  lease  or  to  allow  him  to  proceed 
with  the  alterations.  Upon  a  bill  ag^ainst  the 
lessor  for  specific  performance,  it  was  held,  under 
the  circumstances,  as  damages  had  clearly  been 
sustained,  that  the  Court  would  make  an  order 
to  assess  them,  though  the  21  and  22  Vict  c.  27. 
in  simple  cases  never  intended  to  transfer  the 
jurisdiction  &om  a  court  of  law  to  a  court  of 
equity.  Belief  in  equity  is  not  incident  to 
damages.    Ifotoe  v.  Bunt,  36 

An  agreement,  by  a  landowner,  with  the 

promoters  of  a  railway  company,  that  in  the 
event  of  their  obtaining  an  act  of  parliament  he 
will  sell  them  such  land  as  they  require  at 
a  fixed  rate,  is  binding  upon  him,  although  the 
company  has  no  existence  at  the  time  of  the 
contract ;  and  it  is  no  objection  on  the  ground 
of  want  of  mutuality  that  the  company  are  not 
bound  to  take  the  land.  If,  however,  the  com- 
pany exercise  their  compulsory  powers,  and 
take  proceedings  under  the  sections  in  the  Lands 
Clauses  Consolidation  Act  relating  to  the  pur- 
chase of  lands  otherwise  than  by  agreement,  they 
cannot  afterwards  enforce  the  agreement.  Bed- 
ford and  Cambridge  Rail.  Co.  v.  Stanley,  60 

.  A  bill  was  filed  for  the  purpose  of  enforcing 

the  specific  performance  of  an  agreement  between 
plaintiff  and  defendant,  whereby  defendant 
agreed  to  grant  to  plaintiff  a  lease  of  a  wharf 
and  premises  for  twenty- one  years,  and  plaintiff 
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agreed  to  employ  defendant  u  manager  at  the 
wharf  at  a  aUary  and  coromission,  the  agree- 
ment providing  that  the  employment  should  be 
CO  extensive  with  the  tenancy.  It  was  held,  on 
appeal;  that  the  contract  must  be  considered  as 
one  entire  contract,  and  not  within  the  equit- 
able jurisdiction  of  the  Court  as  applied  to 
specific  performance,  and  that  when  the  Court 
cannot  do  complete  justice  between  parties  it 
will  not  interfere  partially,  and  therefore  the 
bill  was  dismissed.  The  cases  in  which  the 
Court  of  Chancery  has  decreed  specific  perform- 
ance of  part  only  of  an  agreement,  are  oases  in 
which  the  part  enforced  was  considered  as  inde- 
pendent of  that  part  which  could  not  be  enforced. 
Ogden  v.  Fomck,  73 

Speoifio  Pbbfobmancb  (continued) — The  owner 
of  an  estate,  consisting  of  freeholds,  leaseholds 
for  years,  and  leaseholds  for  lives,  agreed  to 
demise  the  same  in  consideration  of  receiving 
a  year's  rent  in  advance.  He  signed  notices 
requesting  the  tenants  to  attorn  to  the  lessee ; 
but  he  did  not,  in  the  first  instance,  clearly 
understand  the  boundaries,  limits  and  rental 
of  the  several  estates.  The  agreement  was 
subsequently  added  to  by  a  further  agreement 
and  by  verlud  communications,  and  a  sum  for 
the  year*s  rent  was  paid  in  advance.  These 
arrangements  still  left  the  subject  and  the  terms 
and  conditions  indefinite,  and  difficulties  arose 
in  carrying  the  agreement  into  effect.  Upon  a 
bill  by  the  lessee  for  specific  performance,  it 
was  held,  there  had  been  no  part  performance 
which  had  reference  to  the  agreement  alleged ; 
that  it  was  too  vague  and  uncertain  to  be 
enforced ;  and  that  the  bill  must  be  dismissed ; 
but,  under  the  circumstances,  without  costs. 
And  on  appeal.  Lord  Justice  Knight  Bruce  was 
of  opinion  the  defendant  was  not  sufficiently 
acquainted  with  the  terms  of  the  agreement  to 
justify  a  decree  for  specific  performance  against 
hiuL  If  a  bill  is  filed  to  enforce  a  parol  agree- 
ment, on  the  ground  of  part  performance,  there 
must  be  no  uncertainty;  the  terms  of  the 
agreement  must  be  plainly  and  distinctly  shewn, 
and  it  must  also  be  shewn  that  the  part  per- 
formance referred  to  them.  Where  there  has 
been  part  performance  of  a  written  agreement 
as  varied  by  parol,  and  the  non-performance  of 
the  agreement  as  so  varied  would,  in  the  eye 
of  the  Court,  amount  to  a  fraud,  evidence  must 
be  received  to  shew  what  the  agreement  as 
varied  really  was ;  and  the  authorities  establish 
that  in  cases  of  agreements  part  performed, 
parol  evidence  is  admissible  to  add  to  or  alter 
a  written  agreement,  and  that  a  specific  per- 
formance of  the  agreement  as  varied  may  well  be 
founded  on  such  evidence.  Price  v.  SaUuhury, 
441 

-^—  A  discretionary  trust  for  sale  cannot  (as  may 
a  power  simply  collateral)  be  exercised  by  an 
infant.  K.  devised  real  estate  to  trustees,  one 
of  whom  was  an  infant,  upon  trust  for  sale  as 
they  should  think  expedient.  The  trustees  sold 
to  K,  who,  upon  disputes  arising,  filed  a  bill 
for  specific  performance ;  and  it  wss  held,  that 


the  contract  could  not  be  enforced.    Ekig  v. 
jBeUord,  646 

^—  In  a  suit  by  a  vendor  against  a  parobaser 
for  specific  performance  the  Court  will  not, 
upon  an  interlocutory  application,  direct  an 
inquiry  as  to  title  and  when  it  was  first  shewn, 
unless  the  other  grounds  of  defence  are  mani- 
festly frivolous.  And,  temMet  in  no  case  would 
such  an  inquiry  be  directed  at  the  instance  of 
a  defendant  purchaser.  Reed  v.  the  Don  Pedro 
North  Del  Rey  Oold  Mining  Co.  (Limited),  773 

Decree  for  settlement  of  wife's  property. 

See  Settlement. 

^—  See  Injunction.  Lands  Clauses  Consolida- 
tion Act.     Vendor  and  Purchaser. 

Stannabibs  Court — Winding  up  mining  compa- 
nies in  Devonshire.  See  Winding  up  of  Com- 
panies. 

Statute— E£fect  of,  on  covenant  in  a  deed.  See 
Deed. 

Mode  of  enforcing  new  right.  SeelnBoiaDce 

against  Fire. 

Stat  of  Pbookedinos — A  motion  to  slay  farther 
proceedings  in  a  bill  to  perpetuate  t^timonj, 
on  the  ground  that  a  suit  had  been  inaiitnted 
in  another  Court  in  which  the  questions  in 
difference  might  be  determined,  was  refused 
with  costs.    Ellice  v.  Boupell,  778 

See  Costs. 

Stock.    See  Lunacy  Regulation  Act. 

Succession  Duty.    See  Income  Tax. 

Supplemental  Suit.    See  Demurrer. 

SuRvrvoBSHiP.    See  Will. 

Taxation— A  solicitor  delivered  his  biD  of  costs 
to  his  client,  made  out  in  double  columns,  one 
being  the  amount  allowed  on  taxation,  which 
he  refused  to  accept  when  tendered.  The  dient 
then  paid  the  larger  sum  to  obtain  his  papers; 
and  upon  his  petition  it  was  held,  notwithstand- 
ing the  payment,  that  he  was  entitled  to  an 
order  to  tax  the  bill,  as  he  had  been  constraioed 
to  pay  the  larger  sum  by  the  refusal  of  the  soli- 
citor to  accept  what  he  himself  had  stated  he 
was  legally  entitled  to.  Ex  parte  Totia^d,  re 
LetU,  100 

-»— >  At  the  hearing  a  decree  vna  made  in  fkvour 
of  the  plaintiff,  with  costs.  Upon  taxation  of 
the  costs  as  between  party  and  party,  the  ex- 
pense of  bringing  defendant's  witnesses  to  Lon- 
don to  be  cross-examined  in  court,  though 
plaintiff's  oounsel,  in  the  exercise  of  their  dis- 
cretion, did  not  think  fit  to  cross-examine  tbem, 
and  ihe  cost  of  a  shorthand  writer  for  taking 
notes  of  the  examination,  were  allowed.  Bnt  the 
ex[)enses  and  costs  of  attendance  in  court  of  the 
country  solicitor,  whose  agent  had  oondocted 
the  cause,  and  the  ooetB  of  enrolling  the  decree 
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nuMle  in  the  oaoae,  were  not  allowed.  Clark  ▼. 
Malpas,  818 

SeeCoeta. 

Tbnaitt  fob  LmE — ^impeachable  for  waste  is  enti- 
tled only  to  the  wind&lls  of  such  trees  as  he  had 
a  right  to  cut.  He  is  also  entitled  to  the  thin- 
nings of  plantations  if  properly  made,  and  to  the 
crops  of  all  coppices  cat  in  dae  rotation.  BaU- 
«uu»  ▼.  Motchkin,  6 

^—  and  remainderman :  as  to  first  year's  income. 
See  Annuities  to  Executors.  And  see  Appor- 
tionment. 

Tradx-Maek — A  firm  consisting  of  three  partners 
fur  many  years  used  the  letters  B.  B.  H.  i  being 
the  initials  of  the  three  partners'  names)  with  a 
device  as  a  brand  for  the  goods  manufiictured 
by  them,  and  on  one  partner  dying,  the  use  of 
the  brand  was  continued  by  the  survivors.  In 
1858,  one  of  the  two  survivors  died  under  cir- 
cumstances which,  in  the  opinion  of  the  Court, 
entitled  the  executor  of  the  survivor  to  have  the 
business  sold  as  a  going  concern;  and  it  was 
held,  the  right  to  use  the  brand  did  not  form 
part  of  the  saleable  assets  of  the  business.  Dis- 
tinction in  this  respect  between  a  trade-mark 
indicating  the  locality  where  goods  are  made, 
and  a  trade-mark  indicating  the  firm  by  which 
they  are  made.  If  the  trade-mark  had  been  of 
the  former  kind,  it  would  have  been  saleable. 
Per  the  Master  of  the  Rolls — A  surviving  partner 
has  a  right  to  use  the  name,  and  pari  ratione  the 
personal  trade  mark,  of  the  old  firm.  Blanckard 
▼.  Bill  doubted.  Hall  v.  Barrows,  548 

In  1855  J.  R  and  C.  P.  Crockett,  in  part- 
nership with  other  persons,  carried  on  business 
as  manufacturers  of  leather  cloth,  both  at  Newark, 
in  the  United  States,  and  at  West  Ham,  in  Eng- 
land, under  the  style  of  theCrockett  International 
Leather  Cloth  Company.  In  1857  the  C.  I.  L.  C. 
Company  sold  to  a  newly-formed  English  com- 
pany, '*  The  Leather  Cloth  Company  (Limited)," 
their  business  in  England,  together  with  their 
right  to  use,  in  Great  Britain,  the  trade-marks 
up  to  that  time  used  by  them.  The  L.  C.  Co. 
thereupon  commenced  business  at  West  Ham, 
using  the  trade-mark  previously  used  by  the 
C.  I.  L.  C.  Company,  which  contained  the 
words  '*  J.  R.  k  C.  P.  Crockett,  Manufactur- 
ers," and  also  the  words  "Crockett  Interna- 
tional Leather  Cloth  Company,  Newark,  N.J. 
U.S.A.,  and  West  Ham,  Essex,  England."  On 
bill  filed  by  the  L.  C.  Company  (Limited)  to 
restrain  a  colourable  imitation  of  this  trade- 
mark by  a  rival  company  in  England,  it  was 
held,  that  although  eoods  sold  by  plain tifiSi  were 
not,  in  fact,  manutactured  by  J.  R.  &  C.  P. 
Crockett,  and  although  plaintiffs  had  no  manu- 
fiMstory  at  Newark,  U.S.A.,  they  were  entitled 
to  be  protected  in  the  use  of  the  trade- mark. 
The  L.  C.  Co.  had  a  patent  for  "  tanned  leather 
cloth,"  and  were  in  the  habit  of  stamping 
"  Tanned  Leather  Cloth,  Patented  "  on  all  their 
goods,  whether  tanned  or  not ;  and  it  was  held, 


that  as  any  person  could  see  whether  the  doth 
was  tanned  or  not,  this  was  not  such  a  misrepre- 
sentation as  to  preclude  them  from  relief  in  a 
Court  of  equity.  Ball  v.  Barrows  observed  upon. 
The  Leather  Cloth  Co.  (Limited)  v.  the  American 
Leather  Cloth  Co.  (Limited),  721 

—  J.  B,  while  trading  as  a  manufJAoturer,  ac- 
quired the  right  to  use  a  particular  corporate 
trade-mark  containing  the  letters  J.  B.  He 
subsequently  entered  into  partnership,  and  by 
the  articles  then  executed,  it  was  agreed  that 
the  trade-mark  should  be  a  partnership  asset, 
and  that  it  should  be  lawful  for  the  parties 
thereto,  at  the  end  of  the  partnership,  to  use 
the  mark  for  the  remainder  of  their  lives,  either 
alone,  or  in  partnership  with  any  other  persons. 
The  firm  having  fallen  into  difficulties,  all  the 
assets  and  all  the  estate  and  effects  joint  and 
separate  of  the  partners  were  assigned  by  them 
to  trustees,  who  subsequently  assigned  to  H.  B. 
the  assets  of  the  old  firm,  including  s^  the  right 
which  they  could  assign  of  using  the  trade-mark. 
Upon  bill  filed  by  H.  B.  to  restrain  J.  B.  from 
using  the  trade-mark,  or  granting  the  use  of  it 
to  others,  it  was  held,  that  J.  B.  was  entiUed 
to  use  it  himself,  or  to  allow  any  person  in  part- 
nership with  him  to  use  it ;  but  that  an  injunc- 
tion must  be  awarded  to  restrain  J.  B.  from 
granting  the  use  of  the  trade-mark  to  any  per- 
son not  in  partnership  with  him.  Whether  the 
trade- mark  was  one  which  could  properly  be 
assigned,  qwxre;  but  held,  that  J.  B.  had  by  his 
acts  precluded  himself  from  setting  up,  by  way 
of  defence,  that  he  had  no  power  to  assign  it. 
Bwry  V.  Bedf(/rd,  741 

—  See  Injunction. 

Transfbb  of  Shares.  See  Contributoiy. 

Tbust  and  Tbusth— Where  estates  were  given 
to  trustees  upon  trust  (after  a  trust  for  one  for 
life  with  remainder  for  his  children)  to  convey 
to  a  person  in  the  event  of  the  death  of  the 
tenant  for  life  without  issue,  the  Lords  Justices, 
differing  from  the  Master  of  the  Rolls  (on  appli- 
cation under  18  &  14  Vict.  c.  60.),  appointed 
trustees  in  the  place  of  original  trustees  who 
refused  to  act.  In  re  Sheppard^s  Trtatt,  23 

A  valuable  consideration  and  a  knowledge  of 

the  facts  connected  with  a  trust  are  essential  to 
the  validity  of  a  release  which  will  discharge 
trustees  from  liability.  A  lapse  of  ten  years 
from  the  time  when  the  cestui  que  trust  attained 
twenty-one,  held  not  to  bar  the  cestui  que  trust 
from  obtaining  relief  in  equity  against  a  breach 
of  trust    FarrarU  v.  Blandfiyrd,  107 

By  a  trust  deed,  executed  in  May  1841,  a 

certain  chapel  at  Ramsgate  was  conveyed  to 
trustees  upon  trust  at  all  times  thereafter  to 
permit  the  said  chapel  to  be  used,  occupied  and 
enjoyed  as  a  place  for  public  religious  worship 
by  the  society  of  Protestant  dissenters  of  the 
denomination  called  "  ParticuUr  or  Calvinistic 
Baptists/'  and  by  such  other  persons  as  should 


Digitized  by 


Google 


XXX 


INDEX. 


[N.S. 


thereafter  be  united  to  tbe  said  society  and  ad- 
mitted members  thereof;  and  it  was  held,  that 
the  doctrine  of  strict  communion  was  not  an 
essential  doctrine  of  every  Particular  Baptist 
Church  ;  that  it  was  a  matter  of  order  and  prac- 
tice which  each  church  had  an  inherent  right  to 
vary.  That  a  large  majority  of  the  congrega- 
tion of  this  chapel  having  arrived  at  the  conclu- 
sion that  unbaptized  persons  might  be  admitted 
to  the  communion,  such  a  practice  was  not  a 
breach  of  the  trusts  of  the  deed.  The  Attorney 
Oener(U  v.  Etheridge,  161 

Trust  and  Tbustbb  (conitwued)— A  trustee  for 
sale  of  real  estate  having  refused  either  to  carry 
out  a  proper  sale  effected  by  his  cettui  que  trutit, 
or  to  concur  in  the  appointment  of  a  new  trustee, 
except  upon  the  terms  of  being  supplied  with 
information  respecting  matters  unconnected 
with  the  trust,  he  was,  upon  a  bill  filed,  removed 
from  the  trust,  and  ordered  to  pay  the  costs  of 
the  suit    Palairet  v.  Carew,  508 

The  jurisdiction  of  the  Court  of  Chancery 

under  the  Trustee  Relief  Act  does  not  extend 
beyond  the  fund  actually  paid  into  Court ;  and 
the  Court  cannot,  upon  petition  under  that  act, 
order  a  trustee  to  refund  monies  retained  by  him 
for  costs.    JU  Bcurber*8  Will,  709 

-  executed  or  executory  trust.    See  WilL 
for  raising  legacies.    See  Legacy. 

Infiint's  trustee.    See  Specific  Performance. 

Revocation  o^  after  representation.      See 

Will 

Sales  by  tmstees.    See  Practice. 

See  Bankers.     Breach  of  Trust    Inclosure 

Acts.    Payment  into  Court    Vesting  Order. 

ITimuB  Influence— See  Power  of  Appointment. 
Voluntary  Settlement 

Vendor  and  Purchaser  —  The  Court  will  not 
grant  an  application  by  a  sub-purchaser  to  be 
substituted  as  the  purchaser  of  an  estate  sold  by 
public  auction  under  an  order  of  the  Court 
where  neither  the  original  purchaser  nor  the 
vendor  consents  to  the  application.  Jie  Good- 
win's  SeUled  EaUOes,  70 

— ^  Where  a  deposit  has  been  paid  upon  a  parol 
agreement  for  the  purchase  of  land,  which  is 
either  abandoned  or  is  incapable  of  being  carried 
out,  the  purchaser  is  entitled  to  a  return  of  the 
deposit.  The  forfeiture  of  a  deposit  must  de- 
pend upon  an  agreement,  either  expressed  or 
miplied.    Caston  v.  Roberts,  105 

Where,  after  a  decree  against  a  purchaser 

for  specific  performance,  he  made  default  in 
payment  of  the  purchase-money,  the  Court, 
upon  the  application  of  the  vendor,  rescinded 
the  contract  and  stayed  all  further  proceedings 


in  the  cause,  except  as  to  any  appUcation  which 
might  be  made  by  the  vendor  to  assess  the 
damages  incurred  by  him  in  consequence  of  the 
breach  of  the  contract  Sweet  v.  Meredith, 
147 

—  By  the  terms  of  a  contract  for  the  purchase 
of  real  estate,  it  was  stipulated  that  '*  a  copy  of 
the  pedigree  on  which  the  claim  of  the  vendor 
as  heir-at-law  to  the  last  owner  was  based  should 
be  fiimifihed  to  the  purchaser,  who  should  admit 
the  right  of  the  vendor  as  such  heir-at-law,  and 
should  not  require  any  further  evidence  of  mar- 
riages, births,  failure  of  issue,  descents,  intes- 
tacies, survivorships  or  other  matters  of  pedigree 
than  such  as  were  in  the  possession  of  the 
vendor."  The  vendor  furnished  a  pedigree 
which  was  defective ;  and  it  was  held,  upon  the 
construction  of  the  contract,  that  ihe  purchaser 
had  thereby  admitted  the  vendor's  right  as  heir- 
at-law  to  the  last  owner,  and  that  he  oould  not 
object  to  any  defect  in  the  vendor's  pedigree 
purporting  to  shew  such  heirship.  Decree  for 
specific  performance,  with  direction  to  settle 
conveyance  "  by  all  necessary  parties,**  in  case 
the  parties  should  difier.    Ncm  v.  Browne,  148 

•» —  A  purchaser  of  real  estate  upon  signing  the 
contract  assigned  and  delivered  a  negotiable 
bond,  as  a  deposit,  to  G.  T,  who  (though  never 
admitted)  alleged  himself  to  be  a  solicitor  and 
the  solicitor  for  the  vendor.  G.  T.  transferred 
the  bond  to  the  defendant,  as  a  security  for  hia 
own  debt.  The  vendor  of  the  real  estate  was  a 
fictitious  person,  and  the  contnct  a  ^ud.  The 
purchaser  filed  his  bill  to  get  back  the  bond 
from  the  defendant;  and  upon  an  application  for 
an  injunction,  it  was  held,  the  deposit  did  not 
make  G.  T.  a  trustee  for  the  plaintiff;  and  thai 
the  defendant,  being  a  purchaser  for  value  with- 
out notice,  oould  not  be  restrained  from  dealing 
with  the  bond.    Anhwin  v.  Burton,  196 

Where    a   written    agreement    between   a 

vendor  and  a  purchaser  did  not  express  the  inten- 
tion of  either  of  the  parties  thereto,  the  Courts 
upon  a  bill  by  the  purchaser  against  the  vendor 
to  set  aside  the  agreement,  admitted  parol  evi- 
dence  to  shew  that  there  was  a  mistake  in  the 
agreement  as  to  the  subject-matter  of  the  pur- 
chase, and  accordingly  set  the  agreement  adde. 
Price  V.  Ley,  630 

Invalidity  of  sale  to  agent    DaOy  v.  Won- 

ham,  790 

See  Lands  Clauses  Consolida^n  Act 

Vesting  Order — A  mortgagee,  having  a  power 
of  sale  upon  non-payment  of  the  money,  with  a 
trust  to  hand  over  ihe  residue  to  the  mortgagor, 
entered  into  possession,  and  subsequently  died 
giving  his  general  estate  to  his  executor,  but 
kaving  no  heir-at-law.  The  Court  made  a  vest- 
ing order  under  section  15.  of  13  &  14  Vict  c. 
60.    Be  Keeler's  Mortgage  Trust,  101 

Voluntary  Settlemsnt— A  voluntary  settlcfflient 
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which  conveys  retl  estate  to  a  trastee  for  the 
settlor  for  life,  with  r^nainder  to  her  nephew 
absolutely,  will  not  be  set  aside  upon  unsup- 
ported allegations  of  fraud,  undue  influence,  in- 
timidation and  coercion.    Toker  ▼.  Taker,  822 

See  Felon. 

Waste — Lands  were  devised  to  J.  W.  P.  in  fee 
simple,  with  an  executory  devise  over  if  he  died 
without  issue  male,  and  testator  prohibited  on 
pain  of  forfeiture  the  cutting  of  timber  except 
for  necessary  repairs.  J.  W.  P.  cut  down  tim- 
ber for  other  purposes  ;  and  it  was  held,  affirm- 
ing a  decision  of  one  of  the  Vice  ChanceUors, 
that  forfeiture  was  not  the  only  remedy,  but 
that  the  estate  of  J.  W.  P.  was  liable  to  make 
good  for  the  benefit  of  the  executory  devisee  the 
value  of  the  timber  cut,  and  that  this  additional 
remedy  did  not  take  away  the  former  remedy. 
Blake  v.  Petert,  200 

—  See  Tenant  for  life. 

Will— Testator  gave  his  real  estate  to  trustees  to 
permit  his  wife  to  receive  the  rents  for  life,  with 
remainder  for  the  separate  use  of  his  daughter, 
and  after  her  decease  for  the  sole  use  and  benefit 
of  all  and  eveiy  the  children  and  issue  of  his 
daughter  which  she  might  happen  to  leave  her 
surviving,  to  take  as  tenants  in  common,  and 
their  respective  heirs  and  assigns  for  ever  ;  and 
if  but  one  such  child,  then  upon  trust  for  such 
only  child,  his  or  her  heirs  or  assigns  for  ever. 
But  if  his  daughter  should  happen  to  die  without 
leaving  such  issue,  or  leaving  such,  all  of  them 
should  die  duriog  their  minority  and  without 
leaving  lawful  issue,  then  upon  trust  for  such 
persons  as  his  daughter  should  by  deed  or  will 
appoint.  And  testator  bequeathed  his  personal 
estftte  in  terms  nearly  identical  with  the  devise 
of  the  real  estate,  except  that  in  the  gift  over 
the  language  was  "in  case  there  shaU  be  no 
child  or  issue  of  my  said  daughter.**  The  daugh- 
ter survived  the  widow  and  died,  having  had  six 
children,  two  of  whom  only  survived  her ;  one 
child  was  unmarried,  and  the  other  had  a  son 
bom  before  the  death  of  the  daughter.  It  was 
held,  that  all  the  children  or  issue  of  the  daugh- 
ter living  at  her  death  took  per  capita  as  tenants 
in  common  in  fee  simple  as  to  the  real  estate, 
and  absolutely  as  to  the  personalty,  the  property 
being  divisible  equally  in  thirds  between  the  two 
children  and  the  grandchild.  Canceller  v.  Can- 
cellar,  17 

• Where  a  niece  had  been  induced  to  render 

valuable  services  to  her  uncle  on  the  faith  of  his 
representation  that  by  so  doing  she  would 
b^me  entitled  to  the  benefit  of  the  trusts 
created  in  her  favour  by  a  codicil  to  his  will,  and 
testator  afterwards  revoked  such  trusts,  it  was 
held  he  had  no  right  to  make  such  revocation, 
and  a  decree  was  made  that  the  trusts  in  favour 
of  the  niece  should  be  performed.  Loffu$  v. 
Maw,  49 

A  woman  who  under  the  old  practice  had 


been  divorced  d  metud  et  ikoro,  on  the  ground  of 
adultery,  and  had  not  since  been  reconciled  to 
her  husband,  was  held,  upon  his  dying  intestate, 
to  be  entitled,  as  his  widow,  to  a  share  of  his 
personal  estate,  under  the  Statute  of  Distribu- 
tions.   Rolfe  V.  Perry,  149  ^ 

A  bequest  to  trustees  of  a  specific  fbnd,  for 

purposes  mentioned  in  the  will,  with  a  direction 
"that  it  shall  be  liable  to,  and  applicable  by  the 
trustees  to  the  payment  of  the  debts,  testamen- 
tary and  other  expenses  and  legacies,**  will  not 
only  exonerate  the  residuary  estate  from  debts, 
&c.,  but  also  render  the  sp>ecific  fund  liable  to 
the  costs  of  a  suit  for  the  general  administration 
of  the  estate.     Wdb  v.  De  Btawvoitin,  217 

Testator  directed  real  estate  to  be  purchased 

and  settled  in  strict  settlement,  and  declared 
that  his  trustees  should  stand  possessed  of  his 
personal  estate  upon  such  trusts,  &o.,  as  were 
'  thereby  declared  concerning  the  lands  directed 
to  be  purchased,  or  as  near  thereto  as  the  rules 
of  law  and  equity  would  permit,  provided  that 
the  personal  estate  should  not  vest  absolutely  in 
any  tenant  in  tail,  unless  such  person  should 
attain  the  age  of  twenty-one  years.  It  was  held, 
firsts  that  the  trusts  of  the  personalty  were  not 
executory;  secondly,  reversmg  the  dedsion  of 
the  Master  of  the  Rolls,  that  the  proviso  sus- 
pending the  absolute  vesting  of  the  personalty 
during  the  minority  of  tenants  in  tul  applied 
only  to  such  tenants  in  tail  as  took  by  purchase, 
and  was  therefore,  not  void  for  remoteness,  and 
that  the  effect  of  the  trust  was  to  vest  the  per- 
sonal estate  in  the  first  tenant  in  tail  (an  infant), 
subject  to  its  being  divested  in  the  event  of  his 
dying  under  twenty-one.  Ooeling  v.  Qodmg, 
283 

Construction  of  gift  of  share  of  residue  to 

testator's  daughter,  to  be  vested  in  her  on  her 
marriage  with  the  consent  of  her  guardians. 
Weit  V.  West,  240 

The  selection  by  a  testator  of  a  particular 

portion  of  his  personal  estate  for  payment  there- 
out of  debts  wUl  exonerate  the  residual^  personal 
estate  from  its  liability.  Venwn  v.  JSdii  Manr- 
vers,  246 

Testator  devised  his  real  estates  unto  and 

equally  between  his  daughter  and  granddaughter 
for  their  respective  lives,  with  benefit  of  sur- 
vivorship ;  and  from  and  after  the  decease  of  the 
survivor  testator  gave  his  real  estates  nnto  and 
to  the  use  of  all  and  every  the  child  and  children 
of  his  said  daughter  and  granddaughter  "law- 
fully to  be  begotten,*'  equally  as  tenants  in  com- 
mon in  tail.  The  granddaughter  having  survived 
her  mother,  and  £ed  leaving  issue ;  it  was  held, 
that,  in  the  absence  of  special  circumstances, 
the  granddaughter  was  entitled  under  the  above 
devise  to  a  ware  with  her  children  after  the 
determination  of  her  life  estate.  Almaek  v. 
Bom,  304 

Testator,  who  had  seven  sons,  gave  certidn 
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chattels  to  his  wife  for  life,  vnd  after  her  decease 
to  such  of  his  sons  as  shoold  be  then  living  and 
shonld  first  attain  twenty-one.  He  then  gave 
three  specific  parts  of  his  real  estate  to  six  of  his 
sons,  naming  them,  each  part  to  two,  with  bene- 
fit of  survivorship,  and  another  specific  part  to 
the  remaining  son,  with  a  money  legacy.  He 
then  gave  all  his  residuary  real  estate  and  per- 
sonal estate  to  trustees,  upon  trust,  to  sell  and 
convert  at  their  discretion,  and  out  of  the  income 
to  pay  his  wife  an  annuity,  any  deficiency  to  be 
made  up  out  of  the  estates  given  to  his  sons,  and 
subject  thereto  and  after  the  decease  of  his  wife 
to  convey  and  transfer  the  residue  of  his  real  and 
personal  estate  to  his  seven  sons  before  named  or 
such  of  them  as  should  be  then  living,  share  and 
share  alike  as  tenants  in  common,  and  not  as 
joint  tenants,  to  be  vested  in  him  or  them  when 
and  as  he  or  they  should  respectively  attain 
twenty-one,  or  die  under  that  age,  leaving  issue 
at  his  or  their  decease.  And  in  case  any  one  or 
more  of  the  said  children  shonld  die  under 
twenty-one  without  leaving  issue,  then  to  transfer 
and  convey  the  share  of  such  child  so  dying  to 
the  others  or  other  of  them  as  tenants  in  com- 
mon, to  be  paid  at  the  time  appointed  for  pay- 
ment of  the  original  shares.  It  was  held,  that 
a  son  who  died  leaving  a  widow  and  children,  but 
who  predeceased  the  testator  s  widow,  took  no 
share  in  the  residuary  estate.  Be  Crosse's  Will, 
844 

Will  ^oontmtietl)— Testator,  by  his  will,  dated 
since  the  Wills  Act,  gave  a  legacy  to  his  daugh- 
ter, a  married  woman,  who  predeceased  him, 
leaving  issue,  and  also  her  husband,  her  sur- 
viving. The  settlement  made  on  her  marriage 
oontuned  a  covenant  that  all  property  coming 
to  her  or  to  her  husband  in  her  right  dwrvng  the 
coverture  should  be  settled ;  and  it  was  held,  that 
notwithstanding  the  fictitious  survivorship  cre- 
ated by  section  83.  of  the  Wills  Act,  for  the 
purpose  of  preventing  a  lapse,  the  legacy  was  not 
acquired  wiring  the  coverture  within  the  meaning 
of  the  covenant,  and  was  therefore  not  bound 
by  the  settlement.    Pearce  v.  Orctham,  859 

Testator  cave  certain  dividends  to  his  son, 

and  at  his  death,  to  his  (testator*s)  surviving 
daughters  and  their  lawful  offspring.  Testator 
left  his  son  and  also  four  daughters  him  sur- 
viving. The  will  was  attested  by  two  of  the 
daughters,  and  of  these  two  one  died  in  the  son  s 
lifetime  and  the  other  survived  the  son.  It  was 
held,  the  period  for  ascertaining  the  survivorship 
was  the  death  of  the  son :  that  the  word  *'  off- 
spring** meant  "issue,'*  and  that  therefore  the 
daughters  took  absolutely  as  joint-tenants.  Also, 
that  the  giH  to  the  attesting  daughter  who  sur- 
vived the  son  being,  by  section  15.  of  the  Wills 
Act,  simply  void,  the  other  daughters,  as  joint- 
tenants,  took  the  whole,  and  there  was  no  lapse. 
Youtiff  V.  Vaviet,  872 

—  Testator  gave  real  and  personal  estate  to 
trustees  upon  trust  to  receive  the  rents  of  certain 
leasehold  premises,  and  pay  the  same  to  his 
daughter  E.  upon  her  sole  receipt,  for  her  sepa- 


rate use,  but  in  ease  of  the  death  of  E.  before  the 
expiration  of  the  lease  then  upon  trust  for  her 
children.  E.  died  before  the  expiration  of  the 
lease  without  children ;  and  it  was  held  she  was 
entitled  to  the  leasehold  premises  absolutely. 
WatHns  v.  Weston,  896 

■  Testator  made  a  codicil  to  his  will  in  these 
words :  **  1  acknowledge  T.  N,  my  second  cousin, 
to  be  my  next-of-kin  and  heir-at-law  to  all  my 
real  and  personal  property  situate  in  the  parish 
of  M  ";  and  this  was  held  a  good  devise  to  T.  N. 
-of  property  in  the  parish  of  M.  A  codicil  con- 
tained the  following  expression:  "T.  N,  my 
second  cousin,  is  my  next-of-kin  and  heir-at-law, 
as  my  brother  J.  is  dead,  and  has  left  no  issue." 
It  was  held  that  it  could  not  be  inferred  from 
this  that  testator  was  ignorant  of  the  state  of  the 
family  of  another  brother,  who  had  left  issue. 
Paricer  v.  Nickson,  897 

— — >  Testator  authorized  the  trustees  of  his  will, 
in  case  his  nephew  F.  and  his  clerk  C.  should 
elect  to  carry  lus  business  on,  to  permit  them  so 
to  do,  without  any  payment  for  goodwill,  upon 
their  giving  bond  for  payment  of  the  value  of  the 
stock-in-trade,  &c.  by  half-yeaiiy  instalments 
extending  over  not  more  than  ten  years.  It  was 
held,  upon  F.  and  C.  electing  to  carry  on  the 
business,  that  there  was  a  specific  bequest  to 
them  of  the  goodwill,  and  that  upon  making 
provision  for  payment  of  testator*s  debts  and  the 
value  of  the  stock-in-trade,  &c.,  they  were  en- 
titled to  the  business  from  the  time  they  made 
their  election.  The  business  was  carried  on  upon 
premises  partly  freehold  of  testator  and  partly 
leasehold,  and  before  any  lease  of  the  fcnmer  was 
granted  to  F.  and  G.  notice  was  given  to  take 
tiie  premises  under  the  powers  of  an  act  of  par- 
liament. It  was  held  that  F.  and  C.  were  not 
to  be  regarded  as  having  become  entitled  to  a 
lease  of  the  freehold  portion  of  the  premises,  and 
that  the  whole  compensation  in  respect  of  the 
value  thereof  (iirespective  of  value  of  goodwill) 
belonged  to  testator*s  estate.  SembU — a  bequest 
of  the  goodwill  of  a  business  carried  on  by  tes- 
tator on  his  own  freehold  entitles  the  legatee  to 
such  limited  occupation  only  of  the  premises  as 
may  be  necessary  to  entitle  him  to  obtain  the 
benefit  of  his  bequest,  but  not  necessarily  to  have 
a  lease  of  the  premises.    Fryer  v.  Waard,  488 

Testator,  by  his  will,  directed  the  interest 

only  of  all  the  rendue  of  his  properW  to  be 
divided  into  as  many  equal  parts  or  wares  as 
Uiere  might  be  children  of  N.  T.  W,  share  and 
share  alike,  as  each  of  the  said  <^dren  should 
come  of  age ;  and  in  case  any  one  of  them  shoold 
die  without  any  children  of  their  own,  his  or  her 
share  of  the  said  interest  should  devolve  to  the 
surviving  children,  share  and  share  alike,  and  so 
on  successively  until  the  whole  amount  of  the 
said  residue  should  come  into  the  hands  of  the 
grandchildren  and  great-grandchildren  of  N.  T. 
W.  It  was  held,  first,  that  the  children  took 
immediate  vested  interests  in  the  shares,  sol^eet 
to  the  executory  gift  over,  and  that  the  enjoy- 
ment   only   was   postponed   till    tweaty-one; 
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■eoondly,  that  the  ehildxen  took  life  intareets 
only,  and  not  absolnte  intereete  in  Uie  sharas ; 
and,  thirdly,  that  the  gift  to  the  grandchildren 
and  great-grandchildr^  of  N.  T.  W.  was  not 
void  for  remoteness,  as  in  the  event  of  a  difld 
dying  leaving  issue,  the  death  of  Uiat  child  was 
the  period  at  which  the  dass  of  persons  to  take 
his  share  was  to  be  ascertained.  WtthertU  v, 
Wetherell,  476 

A  testator  gave  certain  property,  inclndinff 

a  sum  of  2,700/.  stock,  to  his  wife  for  life,  and 
after  his  wife^s  decease  as  to  800/.  part  of  the 
said  stock  npon  tnist  for  his  daughter  A.  E.  Y. 
as  therein  mentioned,  and  after  the  decease  of 
A.  E.  Y,  in  trust  for  her  children  living  at  the 
time  of  her  dectate,  equally.  The  testator  subse- 
quently gave  1,200/.,  further  part  of  the  said 
stock,  upon  trust  for  his  daughter  S.  A.  V.  in 
similar  terms  to  those  used  with  respect  to  the 
gift  of  the  800/.  stock  to  his  daughter  A.  E.  Y. 
and  after  the  decease  of  his  said  daughter  S.  A. 
V,  upon  trust  to  transfer  the  said  1,200/.  stock 
to  aU  and  every  the  children  of  his  said  last- 
mentioned  daughter  at  the  tame  time  and  m  the 
tame  manner  as  was  thereinbefore  mentioned 
with  respect  to  the  sum  of  800/.  for  the  benefit  of 
his  daughter  A.  £.  Y.  It  was  held,  that  a  child 
of  S.  A  V.  who  predeceased  her  mother,  took  no 
share  in  the  fund.    Swift  v.  Swift,  ^79 

By  marriage  settlement,  dated  in  1838.  real 

estate  was  conveyed  to  such  uses  as  M.  B.  N. 
(the  intended  wife)  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  certain  uses  for 
the  benefit  of  the  children  of  the  marriage,  with 
an  ultimate  remainder  to  the  use  of  M.  B.  N.  in 
fee ;  and  it  was  provided  that  all  property  which 
during  the  coverture  should  come  to  or  vest  in 
the  husband  in  right  of  the  said  M.  B.  N,  or  in 
the  said  M.  B.  N,  by  descent,  devise,  limitation, 
gift,  or  otherwise,  should  be  settled  to  the  same 
usee.  M.  B.  N,  by  her  will,  made  shortly  after 
the  settlement,  devised  and  bequeathed  all  tiie 
residue  of  her  property, "  except  such  real  and 
personal  estate  as  might  remain  subject  to  the 
trusts  of  her  marriage  settlement,  by  reason  of 
no  specific  disposition  thereof  having  been  made 
by  her  under  the  power  therein  contained."  In 
1854  M.  B.  N.  purehased  real  estate  out  of  the 
savings  of  her  separate  property,  and  it  was  con- 
veyed to  the  same  uses  and  trusts  as  those 
declared  by  the  settlement  of  1838,  omitting 
only  the  uses  in  favour  of  diOdren.  It  was  held, 
the  exception  in  the  will  referred  only  to  tlie  pro- 
perty subject  to  the  trusts  of  tiie  marriage  settle- 
ment at  the  date  of  the  will,  and  that  the  real 
estate  subseauently  purchased  by  M.  B.  N. 
passed  under  her  wilL  Qucere,  whethersection  24. 
of  the  Wills  Act  would  apply  to  an  exception  out 
of  a  devise.  SembUf  that  a  covenant  to  settle 
after-acquired  property  would  not  affect  property 
purchased  by  a  married  womxm  out  of  the  savings 
of  her  separate  estate.  Hughee  v.  /onef,  487 

— ^  A  devise  of  residue  of  real  estate  upon  con- 
tingent or  future  trusts,  does  not  cany  with  it 
the  intermediate  income;  but  such  income  re- 
Nbw  Sbribs,  32.— Irdkx,  Chane,  A  Bankr. 


suits  to  testator's  heir-at-law ;  and  the  1  Yiot. 
c.  26.  has  made  no  difierenoe  in  the  law  in  this 
respect.  A  similar  rule  applies  to  a  contingent 
or  future  bequest  of  any  particular  portion  of 
the  personal  estate,  as  chattels  real  SeciU,  as  to 
a  bequest  of  residue  of  personal  estate,  which, 
though  contingent  or  future,  carries  with  it  all 
the  intermediate  income.  Bodgton  v.  Bettice, 
489 

R.  C,  by  win,  directed  that  his  residuary  real 

and  personal  estate  should  be  sold  and  convert- 
ed ;  and  that  his  trustees  should  hold  four-sixths 
of  the  proceeds  upon  trust  for  three  reputed 
daughters  and  a  lawful  daughter  (naming  wem) 
of  his  brother  during  their  respective  lives,  and 
after  their  respective  deaths  upon  trust  for  their 
children  respectively,  as  thev  diould  respectively 
appoint,  and  in  default  of  appointment  upon 
trust  for  the  children  of  the  four  daughters  re- 
spectively, in  equal  shares,  with  cross-executory 
trusts  as  between  the  children  of  the  same  parent 
as  regards  the  shares  of  male  children  dying 
under  twenty-one  and  female  children  dying 
under  twenty-one  and  unmarried,  with  an  ulte- 
rior trust  in  case  the  said  four  daiughters  should 
all  die  without  leaving  any  child  or  children,  or 
leaving  such,  if  such  children  should  all  happen 
to  die  under  twenty-one^  and  without  having 
been  married.  One  of  the  four  legatees  died 
without  having  been  married,  and  it  was  held, 
that  as  to  her  share  cross-limitations  must  be 
implied  between  the  other  three  legatees  and 
their  children,  corresponding  with  the  limitations 
contained  in  the  will  of  the  original  shares.  Also, 
that  no  such  cross-limitations  could  be  implied 
as  to  the  share  of  any  daughter  after  a  child 
of  that  daughter  had  attaint  a  vested  interest, 
even  though  the  daughter  might  subsequently 
die  without  leaving  a  child,  the  proper  function 
of  the  cross-limitations  being  not  to  divest  any 
estate  once  vested,  but  merely  to  supply  the  gap 
left  by  testator.    Be  CUxrh't  TruMe,  525 

Testator  gave  his  residuary  personal  estate  to 

trustees,  upon  trust  to  sell  and  convert  the  same 
into  money,  and  thereout,  in  the  first  place,  to 
pay  all  his  "just  debts,  ftineral  and  testamen- 
tary expenses,'^  and  after  full  payment  and  satis- 
faction thereof,  to  hold  the  residue  upon  certain 
trusts  therein  declared.  It  was  held,  reversing 
a  decision  of  the  Rolls,  that  this  was  a  suflScient 
expression  of  "  a  contrary  or  other**  intention, 
under  Mr.  Locke  King's  Act,  to  make  the  per- 
sonal estate  primarily  liable  for  the  testator*8 
mortgage  debts.    Moore  v.  Moore,  605 

Testator  gave  real  and  personal  estate  to 

trustees,  upon  trust  to  reoeive  the  rents  of  cer- 
tain leasehold  premises  and  pay  the  same  to  his 
daughter  £.  upon  her  sole  receipt,  for  her  sepa- 
rate use,  but  m  case  of  the  death  of  E.  before 
the  expiration  of  the  lease,  then  upon  trust  to 
invest  and  accumulate  the  rents  and  profits  for 
the  benefit  of  the  children  of  E.  living  at  her 
decease.  E.  died  before  the  expiration  of  the 
lease,  without  children ;  and  it  was  held,  aflSrm- 
ing  a  decree  of  the  Master  of  the  Bolls,  that  £. 
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was  ftbeolutely  entitled  to  the  leaBehold  premises. 
Wathns  v.  WuUm,  609 

Will  {conUnued)--^.  P,  byher  wiU,  dated  in  1708, 
devised  to  A.  and  B,  and  their  heira,  certain  real 
estate,  to  hold  to  them,  their  heirs  and  assigns, 
to  the  use  of  S.  L.  (her  grandson)  for  life;  with 
remainder  to  the  use  of  tiie  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the 
use  of  the  children  of  S.  L,  but  if  he  should  die 
without  leaving  such  issue  to  the  use  of  0.  D.  L. 
(another  grandson)  for  life,  with  remainder  to 
the  use  of  the  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the 
children  of  C.  D.  L,  but  if  he  should  die  without 
leaving  such  issue  to  the  use  of  her  grand- 
daughters, their  heirs  and  assigns  for  ever,  as 
tenants  in  common  and  not  as  joint  tenants. 
Testatrix  died  in  1791,  leaving  her  two  grand- 
sons, bachelors,  surviving.  Subsequently  they 
married,  and  died,  both  leaving  children.  It  was 
held,  the  children  of  S.  L.  took  estates  for  life 
only ;  that  no  interests  were  effectuaUy  given  to 
C.  D.  L.  or  his  children  or  to  the  granddaughters 
of  testatrix ;  and  that,  subject  to  the  life  estates 
to  S.  L.  and  his  children,  the  inheritance  de- 
volved as  under  an  intestacy  to  the  heir-at-law 
of  testatrix.  The  circumstance  that  the  whole 
fee  simple  is  (under  a  will  made  before  1838) 
devised  to  trustees,  cannot  be  relied  upon  as  a 
ground  for  enlaiging  a  subsequent  gift  under  the 
will  to  eeatuis  aue  trust,  in  a  case  where  the  will 
contains  no  ulterior  though  contingent  gift  to 
other  cetluis  que  trutt  of  the  whole  b^eficial  fee. 
In  re  PoUard't  Truds,  657 

Except  in  those  cases  where  a  general  con- 
version of  real  and  personal  estate  is  directed  so 
as  to  form  a  mixed  fund,  the  whole  costs  of  con- 
struing the  will  of  ft  testator,  as  well  in  reference 
to  the  devises  of  real  estate  as  to  the  bequests  of 
personalty  therein  contained,  are  primarily  pay- 
able out  of  the  personal  estate  in  exoneration  of 
the  real.  After  a  will  had  been  executed  and 
suflBciently  attested  by  two  witnesses,  a  devisee 
under  the  will  at  the  request  of  the  testator's 
wife,  the  testator  intimating  that  it  was  unne- 
cessary to  do  so,  but  not  objecting  otherwise, 
added  her  name  as  an  attesting  witness  :~Held, 
that  the  act  of  attestation  could  not  be  dis- 
regarded as  useless  and  ineffectual,  and  that  by 
the  express  enactment  of  the  Wills  Act  (section 
15.)  tfa^  devisee  was  excluded  from  taking  any 
interest  under  the  will.  Jtaoidjkld  v.  Ramdfield, 
668 

Testator  devised  certain  real  estates  to  his 

four  granddaughters,  by  name,  for  their  respec- 
tive lives,  in  equal  shares,  with  remainder  to 
trustees  to  preserve  contingent  rmnainders, 
''  with  remainder  in  equal  shares  to  the  use  of 
the  children  of  my  said  four  granddaughters, 
and  the  heirs  of  their  bodies,  such  children  of 
my  said  granddaughters  taking  their  mother's 
share  as  tenants  in  common  in  tail,  remainder 
to  the  Burvivars  of  such  childrra,  and  in  de&ult 
of  isaue  by  my  said  granddaughters,"  then  over. 
There  was  a  devise  of  residuary  real  estate  in 


similar  terms,  except  that  the  remainder  next 
following  that  to  the  children  of  tiie  grand- 
daughters as  tenants  in  common  in  tail  was  thus 
expressed:  '*To  the  survivors  or  survivor  of 
such  children  and  the  issue  of  their,  his  or  her 
body  in  taiL**  It  was  held  (reversing  the  deci- 
sion of  the  Lords  Justices,  and  affirming  the 
decision  of  the  Master  of  the  Rolls),  that  under 
the  words  "  in  default  of  issue  by  my  said  grand- 
daughters,"' the  four  granddaughters,  and  not 
their  children,  todL  by  implication,  subject  to 
the  prior  limitations,  estates  tail  in  both  classes 
of  property,  with  cross-remainders  between  them 
in  tail.  AthinMon  v.  ffdiby  (House  of  Lords), 
785 

"Ahneady  made**  under  17  &  18  Vict,  c  113. 

See  Mortgage. 

Bequest  of  personal  estate  subject  to  pay- 
ment of  testator's  debts.     See  Mortgage. 

Gift  to  testator's  widow  "  for  her  sole  use 

and  beneSt."    See  Parties. 

See  Annuity.    £lecti<m.    Mortgage^    Power 

of  Appointment. 

Winding  up  op  Companies— Section  32.  of  18 
&  19  Vict.  e.  82,  extending  the  jurisdiction  of 
the  Stannaries  Court  over  the  county  of  Devon, 
does  not  oust  the  juiisdiction  of  the  Court  of 
Chancery  over  mines  in  that  county ;  and  there- 
fore it  is  no  objection  to  a  petition  for  winding 
up  a  joint-stock  mining  company  in  that  counW 
that  the  petitioners  are  not  ownen  of  one-tenth 
in  value  of  the  shares,  as  required  by  12  ft  13 
Vict  c.  108.  s.  1.  in  the  case  of  mining  com- 
panies formed  on  the  cost-book  principle  within 
thejurisdiction  of  the  Court  of  Stannaries.  Leave 
to  present  such  a  petition  was  held  to  have  been 
properly  granted  under  20  ft  21  Vict,  c  78.  s.  12, 
on  the  ground  that  the  Stannaries  Court  had  no 
jurisdiction  to  restrain  proceedinea  at  law  against 
individual  shareholders.  Be  me  South  Ladjf 
Bertha  Copper  Mining  Co.,  92 

A  company  of  unlimited  liability  registered 

under  7  ft  8  Vict,  c  110,  after  carrying  on  busi- 
ness was  registered  as  a  limited  company  under 
19  ft  20  Vict.  c.  47,  and  was  afterwards  ordeced 
to  be  wound  up.  The  Courts  affirming  an  otder 
of  one  of  the  Commissioners  of  Bankruptcy, 
decided  that  tiie  order  must  be  carried  out  under 
thejurisdiction  in  Bankruptcy,  both  as  to  matters 
before  as  well  as  after  registration,  under  tiie  act 
of  1856.  A  call  can  be  made  by  the  Court  of 
Bankruptcy  upon  the  shar^olders  at  the  time 
of  re-registration  to  discharge  debts  of  the  com- 
pany then  due,  whenever  they  accrued.  & 
parte  Stevenson,  in  re  the  Liverpool  Trademnmn^e 
Loan  Co,  96 

A  company  wa%  in  1852,  registered  as  one 

of  unlimited  liability,  under  7  ft  8  Vict.  c.  110. 
After  the  passing  of  19  ft  20  Vict  c.  47.  it  was 
re-registered  as  one  of  limited  liability.  In  1858 
one  of  the  Vice  Chancellors  made  an  order  lor 
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winding  op  the  oompany,  snd  Appointed  Mr. 
R.  P.  H.  official  manager,  who  proceeded  in  the 
winding  op.  On  app^  to  the  Lords  Justices, 
their  Lordships  discharged  the  order  for  winding 
up,  and  subsequently  one  of  the  GommiBsionerB 
in  Buikruptoy  made  an  order  for  winding  up, 
and  appointed  an  official  liquidator.  R.  P.  H. 
paid  over  all  the  assets  in  his  hands  to  such  offi- 
cial liquidator,  and  presented  a  petition  to  the 
Commissioner,  for  payment  of  his  costs  and  ex- 
penses as  official  manager  out  of  the  estate  of 
the  company,  but  the  petition  was  dismissed  on 
the  ground  that  there  was  no  jurisdiction  to  make 
the  order;  and,  on  appeal,  the  order  of  the  Com- 
missioner was  affirmed,  but  without  costs.  Ex 
parte  Harding^  in  re  the  Plvm$Uad,  Woohnek 
and  CharUfm  Water  Co.,  145 

A    company    originally  constituted    onder 

7  &  8  Vict.  c.  110.  neglected  to  register,  as 
directed  by  25  &  26  Vict.  c.  89.  s.  810.  On  a 
petition  for  winding  up  being  presented  by  the 
company  and  the  diairman  jointly,  it  was  held 
the  company  was  precluded  firom  petitioning  by 
reason  of  its  not  haying  registered,  and  that  it 
could  not  be  permitted  to  evade  the  provisions 
of  25  &  26  Vict.  c.  89.  s.  210.  by  joining  a  share- 
holder as  a  co-petitioner,  and  tfaAt  no  order  could 
therefore  be  made  upon  the  petition.  In  re 
ike  Waterloo  Life^  Edueationf  Catmdty,  amd 
Self'Rdirf  Atswr,  Co.,  870 

After  an  order  has  been  made  for  winding 

ap^  a  judgment  creditor  will  be  restrained  by 
injunction  from  proceeding  to  execution  under  a 
fi,  fa,  against  Uie  company.  In  re  ike  Waterloo 
Life,  Ediicatum,  CatnaUy,  and  Self-BdUf  Aufwr, 
Co.,  371 

A  winding-up  order  having  been  made  in 

1849  under  the  Winding-up  Act,  1848,  in  1862 
an  order  for  a  call  was  made  in  tiie  usual 


manner,  and  a  circular  notice  of  such  order  was 
sent  by  post,  prepaid,  to  one  of  the  contributories, 
and  the  circular  notice  so  sent  was  not  returned. 
At  the  expiration  of  three  weeks  a  balance  or 
four-day  order  was  made,  and  as  it  was  found 
impossible  to  effect  personal  service,  an  order  for 
substituted  service  was  obtained,  which  imme- 
diately reached  the  party,  and  he  took  out  a 
summons  to  discharge  the^balance  order  and  the 
order  for  substituted  service.  It  was  held,  both 
orders  were  regular,  and  the  summons  was  dis- 
missed, with  costs.  Re  the  Wanoick  and  Wor- 
cester RaiL  Co.,  ex  parte  Be  Beemvoir,  453 

Notice  was  given  by  advertisement  that  it 

was  intended  voluntarily  to  wind  up  a  company 
which  had  adopted  the  regulations  contained  in 
19  k  20  Vict.  c.  47,  Table  B,  by  a  meeting  to  be 
held  on  a  day  and  at  an  hour  named.  Tke 
meeting  took  place.  It  was  resolved  to  have  a 
voluntary  winding-up,  and  an  official  liquidator 
was  appointed,  who  sold  property  of  the  company 
by  auction.  On  motion  by  the  official  liquidator 
to  restrain  a  creditor  from  attaching  the  proceeds 
in  the  auctioneer's  hands,  it  was  held,  the  adver- 
tisement not  having  stated  that  an  official  liqui- 
dator was  to  be  appointed,  his  appointment  was 
invalid,  and  the  motion  must  be  refused,  with 
costs.    In  re  the  Stearic  Acid  Co.,  784 

-  See  Contributory. 

WiTNSSS — Examination  ot    See  Discovery. 

WoBDS—"  Actual  enjoyment  and  poBsession,**  861 
"  Children  and  issue,"  17 

"  In  default  of  issue,''  735 

"  Lawfully  to  be  begotten,"  804 

"OSspring."  872 

"Settled,"  137 


BANKEUPTCY. 


Act  op  Bahkbuptct— A  trader,  by  deed,  after 
reciting  that  he  was  unable  to  pay  his  debts, 
conveyed  certain  real  estate  to  a  trustee,  upon 
trust  to  pay  all  costs,  charges  and  expenses, 
"  already  or  hereafter  "  to  become  due  to  his 
solicitor,  and  the  proessional  charges  of  an 
accountant,  and  apply  the  residue  in  payment  of 
the  debts  of  such  of  the  creditors  of  the  bankrupt 
as  should  execute  the  deed,  rateably.  The  deed 
was  not  registered  under  section  194.  of  24  &  25 
Vict  c.  134;  and  it  was  held,  that  the  deed 
could  be  received  in  evidence  against  the  bank- 
rupt, and  (supporting  a  dedsion  of  one  of  the 
Commissioners)  that  it  was  under  the  circum- 
stances of  the  case  an  act  of  bankruptcy.  £x 
parte  Wendey,  in  re  Wendey,  23 


A  trader  absented  himself  for  three  or  four 

days  frt>m  his  place  of  business,  and  in  his 
absence  a  bill  of  exchange  was  presented 
for  payment  and  dishonoured ;  and  applica- 
tion was  also  made  for  payment  of  other 
bills.  The  trader  was  adjudicated  bankrupt,  the 
act  of  bankruptcy  being  this  absence  *'with 
intent  to  delay  his  creditors."  One  of  the  Com- 
missioners in  the  country  annulled  the  bank- 
ruptcy, the  alleged  bankrupt  swearing  that  his 
absence  was  occasioned  by  an  attempt  of  his  to 
get  up  evidence  of  peijury  against  one  of  his 
workmen  and  to  obtain  pecuniary  assistance. 
Pending  this  dispute  as  to  the  adjudication,  the 
trader  signed  a  declaration  of  insolvency.  On 
appeal,  the  decision  of  the  Commissioner  waa 


Digitized  by 


Google 


XXXVI 


INDEX. 


[N.S. 


affirmed,  on  the  groand  that  there  was  not  suffi- 
cient evidenoe  to  sapport  the  adjudication  ;  but 
the  Ijord  Chancellor,  under  the  circumstances, 
«  refused  to  allow  the  trader  his  costs,  as  his 
'*  declaration  of  insolvency  "  while  applying  to 
annul  an  adjudication  was  inconsistent  with  an 
honest  desire  for  the  equal  distribution  of  his 
assets.    Ex  parte  Barmy,  in  re  Bwion,  41 

Adjudication— Consolidation  of  Adjudications. 
See  Consolidation. 

notwithstanding  registration  of  deed  of  com- 
position.   See  Trust  and  CompositioQ  Deeds. 


—  See  Act  of  Bankruptcy, 
cation. 


Annulling  Adjudi- 


Anhullikg  Adjudioation— a  trader,  resident 
in  Scotiand,  was  adjudged  bankrupt  on  the 
petition  of  a  creditor  resident  in  the  same 
country.  The  trader  brought  an  action  against 
the  petitioning  creditor,  but  the  latter  refused  to 
appear  to  it.  The  Iiords  Justices  ordered  that  if 
he  did  not  appear  to  the  action  within  ten  days 
the  adjudication  should  be  annulled  ;  and  he 
having  failed  so  to  appear,  the  adjudication  was 
annulled.  The  Couit  has  jurisdiction  to  order  a 
respondent  in  bankruptcy  to  pay  the  costs  of 
a  co-respondent.  The  official  assignee,  on  the 
above  bankruptcy  being  annulled,  was  allowed 
his  expenses  of  the  custody  and  sale  of  the 
bankrupts  estate  out  of  the  assets  received  by 
him,  and  the  petitioning  creditor  was  ordered  to 
pay  the  amount  of  such  expenses  to  the  bankrupt 
as  well  as  his  costs  and  the  costs  of  the  official 
assignee.  Exparte  Wodheim,  m  re  WooUieim,  26 

Afpxal— The  date  of  an  order  is  the  day  when  it 
was  made,  and  the  time  for  appealing  under  the 
12  k  13  Vict  c.  106.  s.  12.  runs  from  that  day, 
and  not  from  the  day  when  the  order  was  drawn 
up.  Ex  parte  Hedop  not  followed.  Exparte 
tie  Dudley  and  West  Bromwich  Banking  Co.,  in 
re  Hopkim,  68 

New  evidence  on ;  and  time  for.  See  Prac- 
tice. 

Appeal  to  House  of  Lords— An  order  having 
been  made  in  July  1861,  granting  a  bankrupt 
his  discharge,  with  a  condition  as  to  his  after- 
acquired  property,  the  Lords  Justices  refused  an 
application  by  the  bankrupt  for  leave  to  appeal 
to  the  House  of  Lords,  and  determined  to  re- 
hear the  case  themselves,  directing  that  a  new 
deposit  of  201.  should  be  made.  After  the  case 
had  been  so  re-heard,  an  order  was  made,  varv- 
ing  the  former  order  by  suspending  it  for  a  certam 
time,  giving  the  bankrupt  protection  in  the 
mean  time,  and  an  unconditional  discharge  at 
its  termination.  Ex  parte  Drinkwater,  in  re 
Drinhwater,  20 

Arrangement— with  Creditors.  See  Act  of 
Bankruptcy.  Trust  and  Composition  Deeds. 

AssiONBEs — A  party  bought  land  of  a  trader,  and 


afterwards  the  trader  was  adjudicated  bankrupt. 
A  person  holding  the  purdiase-deed  for  tiie 
purchaser,  after  the  adjudication,  was  summoned, 
under  section  120.  of  12  &  13  Vict.  c.  106,  before 
a  county  court  Judge,  to  produce  the  deed,  who 
ordered  it  to  be  impounded,  and  the  property 
to  be  delivered  up  to  the  asidgneee  to  be  sold  for 
the  benefit  of  the  credit<»s.  On  appeal,  the 
Lord  Chancellor  discharged  the  order,  and 
ordered  that  the  assignees  should  pay  the  costs. 
Exparte  Cole,  in  reAttwater,  11 

What  property  passes  to.    See  Order  and 

Disposition. 

Baron  and  Feke— Mortgage  of  wife^s  estate. 
See  Ptoof  of  Debts. 

Company— Winding  up.    See  Contribntoiy. 

Consolidation  op  Proceedings  —  Where  one 
trader  had  been  solely,  and  afterwards  he  and 
his  partner  had  been  jointiy,  adjudicated  bank- 
rupt, the  Lord  Chancellor  (dischai^ging  an  order 
made  b^  the  Registrar)  gave  leave  to  apply  to 
the  semor  Comminioner  as  to  the  consolidation 
of  the  proceedings.  Ex  pcaie  CKwrekiU,  in  rt 
Oriffithiy  and  in  re  Thameycroft,  48 

Contributory — A  person's  name  having  been 
improperly  placed  on  the  register  iA  shar^olders 
in  a  public  company  was,  on  the  winding  up  of 
the  company,  placed  by  the  Commissioner  on  the 
list  of  contributories.  On  appeal,  held,  that  the 
name  beins  on  the  r^fister,  the  CommiBsionOT 
could  not  do  otherwise  than  place  it  on  the  list 
of  contributories.  The  proper  course  in  a 
case  like  the  foregoing  is  to  apply,  nnd^  the 
special  statutory  jurisdiction  (see  19  &  20  Vict, 
c.  47.  s.  25,  25  &  26  Vict,  c  89.  s.  35),  to  remove 
the  name  from  the  register  of  shareholders.  In 
such  a  case,  a  single  notice  of  motion  may  be 
given  intituled  both  in  Chancery  and  in  Bank- 
ruptcy, seeking  to  remove  the  name  as  well 
ixim  the  register  of  nhareholders  as  from  the  list 
of  contributories.  Exparte  Pox,  in  re  the  Moeeky 
Green  Coal  and  Coke  Co.  flAmUedJ,  57 

Costs — An  ofiBcial  assignee,  who  has  no  other 
duty  than  to  consent,  will  not  be  allowed  his 
costs  out  oi  the  estate.  Ex  parte  Ckurehill,  in 
re  Griffiths,  and  in  re  Thomeycroft,  48 

See  Annulling  Adjudication.     Assignees. 

Discharge  of  Bankrupt — SenJble — A  specula- 
tion is  not  *'  rash  and  haxardous  ^*  within  the 
meaning  of  the  159th  section  of  the  Bankrupt 
Act,  1861,  unless  it  is  not  only  dangerous,  but 
such  as  no  reasonable  man  would  enter  into. 
Exparte  Downman,  in  re  Ihvnman,  49 

The  words   "order  of  dipcharge"  in   the 

Bankruptcy  Act,  1861,  denote  two  different 
things :  firet,  the  order  made  by  the  Court  cm 
the  application  of  the  bankrupt,  and  which  is 
made  and  pronounced  by  the  Commissioner, 
subject  to  appeal,  and  is  recorded  in  the  pro- 
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oeedings ;  and,  seoondly,  that  ftirther  document 
or  oertificate  wliich  is  formally  drawn  up  and 
handed  over  to  the  bankrupt  after  the  time 
allowed  for  appealing  has  elapsed  The  order  of 
discharge  referred  to  by  the  Ist  rale  of  the  15dth 
section  is  the  first  of  these,  and  the  date  firom 
which  it  takes  effect  is  the  time  when  it  is  pro- 
nounced by  the  Court  Consequently,  where, 
after  the  making  of  the  order  of  cUscharge  by  the 
Commissioner,  but  before  the  expiration  of  the 
time  required  by  the  170th  section  to  elapse 
before  the  order  of  discharge  should  be  drawn 
up,  property  devolved  upon  the  bankrupt,  it  was 
held  that  he,  and  not  the  assignees,  was  entitled 
to  it.    Bk  parte  Btll^  m  rt  Lafoml,  50 

See  Appeal  to  House  of  Lords. 

EviDBircs—Introduotion  of  new  evidence  on  ap- 
peal   See  Practice. 

Iktebest.    See  Proof  of  Debttf . 

Jurisdiction — of  Commissioner  to  order  release 
from  arrest    See  Trust  and  Composition  Deeds. 

to  direct  a  prosecution  at  the  assizes.     See 

Offences  and  Misdemeanors. 

See  Practice.  Trust  and  Composition  Deeds. 

Winding  up  of  Companies. 

Lien.    See  Order  and  Disposition. 


MOBTOAGI 

closure. 


—Dismissal  of  Bill  to  redeem  no  fore- 
See  Proof  of  Debts. 


Offenoks  and  Misdrheakorb— a  bankrupt  had 
been  guilty  of  acts  which  amounted  to  a  misde- 
meanor within  section  221.  of  stat.  24  &  25  Vict 
G.  134 ;  and  one  of  the  Commissioners  under 
section  159.  granted  him  an  order  of  discharge 
with  a  suspension  of  twelve  months.  On  appeal, 
the  Lords  Justices  considered  that  the  Commis- 
sioner had  jurisdiction  to  direct  a  prosecution 
before  a  Court  of  Criminal  Justice,  and  that  it 
was  not  incumbent  on  him,  with  or  without  a 
jury,  to  tiy  the  case  himself;  and  they  discharged 
the  order,  and  directed  a  prosecution  by  the 
assignees  at  the  next  assizes.  Subsequently 
friends  of  the  bankrupt  subscribed  money  in 
order  to  provide  a  dividend,  if  the  order  made 
by  the  Court  should  be  discharged.  Their  Lord- 
ships discharged  their  order,  and  permitted  the 
money  to  be  accepted  by  the  assignees.  Ex 
parte  Dobson,  in  re  WiUon,  1 

Reasonable  evidence  of  the  guilt  of  parties  is 

necessary  before  a  prosecution  by  indictment, 
under  section  221.  of  24  &  25  Vict.  c.  134,  can 
be  directed.  It  cannot  be  directed  on  a  case  of 
mere  suspicion.  Ex  parte  Stricklcmd,  im  re  Stilly  12 

Official  Assionxi.    See  Costs. 

Obdsr  and  Disposition— In  December  1861  the 
bankrupt  contracted  with  W.  to  build  a  barge 
for  him,  to  be  paid  for  in  bricks;  the  barge  to  be 


completed  on  the  5th  of  June  1862.  The  bank- 
rupt hired  a  yard  for  a  certain  number  of  months, 
for  the  purpose  of  performing  the  contract,  which 
period  expired  before  the  completion  of  the  work. 
In  June  it  was  agreed  by  the  bankrupt  in  writing 
that  the  barge  diould  be  held  as  a  security  by 
W.  for  advances  made  by  him ;  and  in  July  the 
bankruptcy  took  place.  The  advances  made  by 
W.  having  exceeded  the  amount  of  work  done 
and  materials  suppHed  by  the  bankrupt,  it  was 
held  (reversing  the  decision  of  the  County  Court 
Judge  sitting  m  Bankruptcy),  that  W.  had  a  lien 
upon  and  was  entitled  to  the  custody  of  the 
barge,  unless  the  assignees  chose  to  complete  the 
contract.    Ex  parte  Watte,  in  re  Attwater,  35 

Partnership.    See  Proof  of  Debts. 

Practice — The  82nd  Order  must  be  construed 
with  reference  to  evidence  on  the  matters  in 
issue,  and  does  not  preclude  the  introduction  of 
fresh  evidence  for  the  purpose  of  informing  the 
Court  of  Appeal  of  what  has  taken  place  in  the 
Court  below.     J^  parte  Page,  in  re  Neal,  14 

The  Court  of  Appeal  has  jurisdiction  to  allow 

fresh  evidence  in  addition  to  that  before  the 
Court  below ;  and  when  produced,  the  Court  of 
Appeal  will  entertain  the  question,  and  not  send 
it  back.  The  time  for  appeal  against  an  adju- 
dication does  not  expire  until  two  calendar 
months  after  theadvertisementof  the  bankruptcy, 
under  section  238.  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  varied  by  section  24.  of 
17  &  18  Vict.  c.  119,  notwithstanding  that  the 
former  uses  the  word  **  commenced  *  proceed- 
ings.   Ex  parte  Miller ,  in  re  Miller ,  45 

Leave    to   appeal;   and    Rehearing.      See 

Appeal  to  House  of  Lords. 

Time  for  appealing.    See  Appeal 

Proov  of  Debts — Under  the  usual  order  made 
upon  the  petition  of  an  equitable  mortgagee, 
directing  the  securities  to  be  realized  and  applied 
in  payment  of  principal,  interest  and  costs,  and 
giving  the  eqmtable  mortgagee  leave  to  prove 
for  the  deficiency,  the  calcuUtion  of  interest  must 
be  made  to  the  date  of  the  bankruptcy  only,  and 
the  mortgagee  cannot  claim  to  retain,  in  the  first 
instance,  out  of  the  proceeds  of  the  securities, 
interest  accrued  subsequent  to  the  bankruptcy. 
Ex  parte  Lvbboch,  in  re  Flood,  58 

-  At  the  hearing  of  a  suit  instituted  by  the 
wife  of  a  bankrupt  for  redemption  of  a  mort- 
gage executed  by  the  husband  and  wife  of  the 
wife's  real  estate,  the  assignees  of  the  bankrupt, 
who  were  co-defendants  with  the  mortgagee,  dis- 
claimed their  right  to  redeem,  and  a  decree  was 
made  giving  the  first  equity  of  redemption  to 
the  wife.  After  this  decree,  the  Conmiissioner 
in  Bankruptcy  allowed  the  mortgagee  to  prove 
against  the  estate  of  the  bankrupt  for  the  full 
amount  of  his  principal  and  interest.  Upon 
appeal  to  the  Lord  Chancellor,  it  was  held,  that 
the  disclaimer  of  the  assignees  operated  only  in 
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ftoceleratioB  of  the  wife's  right  to  redeem ;  but  if 
she  did  not  exercise  the  right,  then,  the  purpose 
for  which  the  disclaimer  was  given  having  ceased 
to  exist,  the  assignees*  equity  of  redemption 
would  continue  as  before,  (jonsequently,  the 
mortgagee  could  only  be  admitted  to  prove,  sub- 
ject to  the  condition  that  in  the  event  of  the  bill 
being  dismissed  as  against  him,  the  interest  of 
the  bankrupt  in  the  mortgaged  premises  should 
be  sold,  and  proof  admitted  tor  the  residue  of  the 
mortgage  debt,  after  deducting  the  proceeds ;  or, 
in  the  event  of  redemption  by  the  wife,  the  proof 
^ould  be  admitted  subject  to  the  same  being 
expunged,  or  remaining  wholly  or  partially  for 
the  benefit  of  the  person  paving  the  mortgage 
debt.  Explanation  of  the  rule,  that  a  dismisfud 
of  a  bill  for  redemption  operates  as  a  decree  for 
foreclosure.    Ex  parte  Pcune,  in  re  Oleavet,  65 

Pboof  of  Dbbts  (coutinued)  —In  1856  an  agree- 
ment was  entered  into  between  J.  H.  and 
B.  F.  D.  under  which  the  former  was  to 
carry  on  business  during  twenty-one  years  for 
the  benefit  of  himself  and  of  any  person 
whom  the  latter  might  name  within  eight 
years.  R.  F.  D.  was  to  make  advances,  and  to 
become  surety  to  a  bank  for  J.  H.*s  drafts,  and 
the  profits  were  to  be  applied,  firsts  in  payment 
of  a  salary  and  allowanoes  to  J.  H,  then  in  repay- 
ment of  the  advances  made  by  R.  F.  D.  vnui 
interest,  and  subject  thereto  were  to  belong  as 
to  one-third  to  J.  H,  and  as  to  two-thirds  to  the 
nominee  of  R.  F.  D.  B.  F.  D.  died  in  1861 
without  exercising  his  right  of  nomination,  and 
in  1863  J.  H.  beotme  bankrupt.  On  application 
by  the  executors  of  R.  F.  D.  to  prove  under  the 
bankruptcy  for  the  amount  due  to  his  estate 
under  the  arrangement,  it  was  held,  the  agree- 
ment did  not  constitute  a  partnership  between 
J.  H.  and  R.  F.  D,  and  that  the  executors  of 
the  latter  were  entitled  to  prove.  Ex  parte 
Davis,  in  re  Batrris,  68 

PROPBBTT  OF  BANKBUFT—After-aoquiied  property. 
See  Discharge  of  Bankrupt. 


See  Trust  and  Com- 


PBOTECTioN—from  arrest, 
position  Deeds. 


Beoistbab  bittiko  fob  Commibsionbb — An  order 
made  by  a  registrar  sitting  for  the  Commissioner 
under  the  27th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  must  shew,  on  the  £ftce 
of  it,  the  nature  of  the  circumstances  under 
which  the  registrar  was  authorized  so  to  sit.  £^ 
parte  Morgan,  in  re  Pennell,  61 

Sioubbd  Cbeditob— Interest  subsequent  to  the 
bankruptcy.    See  Proof  of  Debts. 

Tbadiko— Rash  and  hazardous.  See  Dischaige 
of  Bankrupt. 

Tbust  and  Composition  Deeds— Disputes  hav- 
inff  arisen  among  trustees  of  a  deed  between 
debtors  and  their  creditors,  two  of  them  peti- 
tioned that  the  remaining  trustee  might  be 
removed  and  the  trust  fund  vested  in  thcon.  The 


Court  of  Bankruptcy  made  an  order  directing 
the  fund  in  hand  to  be  paid  over  to  the  Account- 
ant [in  Bankruptcy;  but  on  appeal,  the  Lord 
Chancellor  decided  that  the  Court  had  no  power 
to  make  such  order.  Ex  parte  Ruck,  in  re  Wiek- 
enden,  9 

In  order  that  a  trust  deed  for  the  benefit  of 

creditors  may  be  a  protection  against  proceedings 
in  bankruptcy,  all  the  conditions  of  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  must  be 
complied  with,  and  it  must  be  registered  and 
advertised  under  that  and  the  198rd  section,  and 
ft  deed  registered  under  the  194th  section  does 
not  confer  the  same  protection.  A  deed  not 
registered  under  the  192nd  section  is  not  binding 
upon  creditors  who  are  not  parties  to  it.  The 
192nd  section  is  applicable  only  to  deeds  which 
contain  provisions  for  the  b^efit  of  all  the 
creditors ;  therefore  a  trust  deed  for  the  benefit 
of  those  creditors  only  who  shall  execute  the 
same  within  twenty-eight  days  is  not  within 
that  section,  and  cannot  be  registered  except 
under  section  194,  and  dinenting  creditors  are 
entitled  to  treat  such  a  deed  as  an  act  of  bank- 
ruptcv.  It  is  not,  however,  required  by  the 
192nd  section,  that  a  deed  for  the  benefit  of 
creditors  should  comprise  the  whole  of  n  debtor's 
property. — Tetley  v.  Taylor  disapproved  of  By 
the  197th  section,  creditors  under  a  trust  deed 
are  in  the  same  position  as  creditors  under  a 
bankruptcy ;  and,  therefore,  if  they  hold  security, 
they  cannot  prove  without  allowing  for  the  value 
thereof.    Ex  parte  Morgan,  in  re  Woodhaute,  15 

On  appeal,  the  Lords  Justices  held,  that  the 

certificate  of  registration  of  a  composition  deed 
by  ft  trader  is  not  conclusive  evidence  that  all 
the  conditions  of  section  192.  of  the  Bankruptcy 
Act,  1861,  have  been  complied  with;  and  on  ft 
question  arising  whether  the  necessary  assents  of 
oreditors  had  been  actually  given,  these  assents 
were  ordered  to  be  produced;  and  as  it  then 
appeared  thftt  they  were  in  part  conditional  and 
not  absolute,  and  that  on  the  conditmn  not  being 
ftilfilled  the  necessary  proportion  of  creditors 
would  not  have  assented,  their  Lordshina  held 
the  deed  was  not  a  valid  ground  for  annulling  aa 
adjudication  subsequent  to  the  date  of  the  deed ; 
and  the  bankrupt  seeking  to  annul  the  a^judicar 
tion  might  adduce  further  evidence;  and  (per 
Lord  jHitiee  Tttmer)  the  192ttd  section  extends 
to  deeds  of  composition,  although  they  neither 
contain,  nor  are  accompanied  by,  any  eeteio 
honomm;  but  the  words  ''between  a  debtor  and 
his  creditors**  in  that  section  refer  to  all  cre- 
ditors, and  not  some  of  them  only.  ^  parte 
RawUnge,  in  re  Eehelings,  27 

A  deed  executed  between  the  debtor  of  tiie 

one  part,  and  the  several  other  povons  whose 
names  and  seals  were  subscribed  and  set,  being 
severally  creditors  of  the  debtor,  of  the  other 
part,  whereby  a  composition  was  paid  in  cash  to 
the  creditors  upon  their  executing  the  deed,  was 
declared  by  one  of  the  ComrnWoners  to  be 
within  section  192.  of  24  &  25  Vict.  c.  1S4 ;  and 
was  alio  declared,  upon  being  duly  registered 
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and  the  certifioaie  of  registration  obtained,  to  be 
within  section  198.  After  certificate  of  registra- 
tion, the  amount  of  composition  was  tendered  to 
the  only  dissenting  creditors  and  to  their  solici- 
tors, and  refused ;  and  those  creditors  (knowing 
of  the  deed  and  of  its  registration)  having 
arrested  the  debtor  upon  a  judgment  before 
obtained,  the  same  Commissioner  ordered  his 
dischaige.  Upon  appeal,  the  Lords  Justices 
decided  that  the  Commissioner  had  jurisdiction 
to  order  his  release;  but  that  the  word  "cre- 
ditors,** in  the  192nd  section,  comprised  the 
secured  as  well  as  the  unsecured ;  and  it  appear- 
ing that  the  necessary  proportion  had  not 
assented  to  the  arrangements,  and  that  the  deed 
would  enore  to  the  benefit  of  those  creditors  only 
who  executed  it,  the  true  interpretation  of  the 
act  being  that  it  should  be  for  ihe  benefit  of  all 
the  creditors,  the  order  of  release  was  dischai^ged. 
£x  parte  Oodden,  in  re  Shettle,  37 

Tbust  Dekd— The  197th  section  of  24  ft  26  Viot. 
c.  134.  gives  to  the  trustees  and  creditors  under 
a  trust  deed,  duly  registered,  the  same  powers, 
rights  and  privileges  as  are  possessed  by  assignees 
and  creditors  under  a  fiat;  therefore,  on  the 
authority  of  Cooper  v.  Harding,  such  a  trustee 
is  entitled  as  a  matter  of  course  to  summon  as  a 
witness  any  person  whom  he  suspects  to  have 
property  of  the  bankrupt  in  his  possession,  or 
supposes  to  be  indebted  to  the  bankrupt.  Ex 
parte  Alexander,  in  re  Thin,  55 

The  Court  of  Bankruptcy  has  jurisdiction  to 

summon  a  trustee  under  a  deed  of  assignment  for 
benefit  of  creditors  to  be  examined  touching  his 
dealings  with  the  trust  estate ;  and  the  Court  of 
Appeal  will  not  inquire  into  the  suflScieucy  of  the 
grounds  upon  which  such  a  summons  has  been 
issued.  Ex  parte  Lawrence,  in  re  BeaWt  A uign' 
ment,  61 

"—^  A  power  in  a  deed  of  assignment  for  the 
benefit  of  creditors  enabling  the  trustees  to  make 
such  arrangements  with  the  creditors  whose  debts 
are  under  \Ql.  as  they  may  deem  expedient,  is 
inconsistent  with  the  provisions  in  the  Bank- 
ruptcy Act,  1861 ;  but  where  the  deed  shewed  a 
clear  intention  that  the  estate  should  be  admin- 
istered as  in  Bankruptcy,  it  was  held,  that  the 
particular  power  might  be  rejected  as  repugnant 
to  the  general  tenor  of  the  deed,  and  that  its 
existence  formed  no  objection  to  the  validity  of 
the  deed  nor  to  the  capacity  of  registering  it 


under  the  statute.  Ex  parte  Spyer,  in  re  Joeephe, 
62 

See  Act  of  Bankruptcy. 

Winding  up  of  Companies— A  company  of 
unlimited  liability,  registered  under  7  &  8  Vict. 
G.  110,  after  carrying  on  business  was  registered 
as  a  limited  company  under  19  &  20  Vict.  c.  47> 
and  was  afterwards  ordered  to  be  wound  up. 
The  Court,  affirming  an  order  of  one  of  the  Com- 
missioners of  Bankruptcy,  decided  that  the  same 
must  be  done  under  the  jurisdiction  in  Bank- 
ruptcy, both  as  to  matters  before  as  well  as  after 
registration,  under  the  act  of  1856.  A  call  may 
be  made  by  the  Court  of  Bankruptcy  upon  the 
shareholders  at  the  time  of  re-registration  to 
discbarge  debts  of  the  company  then  due,  when- 
ever they  accrued.  Ex  parte  Steventon,  in  re  the 
Liverpool  Trade»man*t  Loan  Co,  (Lim.)  44; 
Chano.  96 

Shares  in  a  projected  company,  with  limited 

liability,  were  allotted  in  payment  of  the 
purchase  -  money  of  property  on  which  the 
intended  company  was  about  to  carry  on  its 
business,  and  were  accepted  and  treated  by  the 
vendor  of  such  property  as  paid-up  shares,  and 
he  afterwards  transferred  to  each  of  the  directors 
of  the  company  100  of  them.  One  of  the  Com- 
missioners of  Bankruptcy  in  winding  up  the 
company  placed  the  names  of  each  of  these 
directors  on  the  list  of  contributories,  and  made 
a  call  upon  them.  On  appeal,  it  was  held,  that 
as  the  snares  had  been  allotted  to  a  stranger  as 
paid-up  shares,  they  must  be  so  considered,  and 
the  directors*  names  be  removed  from  the  list  in 
respect  of  them.  The  directors  of  the  company 
made  an  order  awarding  fees  to  those  of  their 
body  who  should  attend  their  board-meetings, 
and  afterwards  allotted  shares  to  those  members 
who  attended,  according  to  the  number  of  their 
attendances,  which  shares  they  deemed  to  be 
fully  paid-up  shares  ;  and,  on  appeal,  it  was  held, 
that  the  Court  had  no  power  to  alter  the  agree- 
ment which  had  been  come  to,  and  that  the 
shares  having  been  issued  as  paid-up  shares 
must  be  so  treated.  Ex  parte  Carrie,  in  re  Great 
Northern  and  Midland  Coal  Co,  (Lim.)  48  ; 
Chanc  57 

See  Contributory. 

Witness— Examination  of.  Bight  of  trustee  to 
sununon.    See  Trust  Deed. 
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